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SPECIAL  PROCEEDINGS 

UNDER  THE 

CODE  OF  CIVIL  PROCEDURE  AND  STATUTES. 


DEBTOR  AND  CREDITOR  LAW. 


This  act  is  treated  under  the  following  titles: 

General  assignments  for  the  benefit  of  creditors  (§§  2-29) ,  1017. 
Insolvent's  discharge  from  debts  (§§  50-88),  1048. 

Insolvent's  exemption  from  arrest  and  imprisonment  (§§  100-111),  1079. 
Judgment  debtor's  discharge  from  imprisonment  (§§  120-139),  1083. 
Federal   Bankruptcy   Law    (§§    3-5,    14b,    70  Bankruptcy     Law;  §    150 
Debtor  and  Creditor  Law),  1098. 

The  Consolidated  Laws  contain  a  statute  under  the  above  title  (chapter  12,  Con- 
solidated Laws  1909)  described  by  the  consoliJators  as  "a  new  law  consolidating  the 
statute  relating  to  debtors  and  creditors." 

The  report  of  the  consolidators  on  the  subject  contains  the  following  notes  which 
state  fully  the  reasons  for  the  consolidation  and  the  sources  from  which  it  is  derived. 

First:  General  note  under  title  as  reported:  This  proposed  Consolidated  Law 
was  made  necessary  to  take  care  of  the  provisions  relating  to  general  assignments  for 
the  benefit  of  creditors  which  exist  in  the  session  laws  as  an  independent  act,  certain 
provisions  in  the  Revised  Statutes  relating  to  the  powers  of  trustees  of  insolvent 
debtors  and  proceedings  in  the  Code  of  Civil  Procedure  relating  to  insolvents.  This 
arrangement  will  make  a  reference  to  these  matters  more  convenient  and  will  relieve  the 
Code  of  proceedings  that  are  not  resorted  to  frequently,  but  which  will  help  to  swell  its 
volume.  The  name  of  this  chapter  was  adopted  as  one  which  is  commonly  used  as  a 
heading  in  digests  and  legai  works. 

Second :  Under  "  Notes  to  text,"  Scope  of  the  Law.  The  "  Debtor  and  Creditor 
Law"  is  proposed  as  a  new  chapter  of  the  Consolidated  Laws.  This  law  was  made 
necessary  by  the  fact  that  there  existed  independent  statutes  not  contained  in  the 
General  Laws  or  Code  of  Civil  Procedure,  as  for  Instance,  L.  1877,  chap.  466;  L.  1893, 
chap.  697,  and  Revised  Statutes,  pt.  3,  chap.  5,  tit.  1,  art.  8,  which  could  not  be  assigned 
to  any  present  General  Law.  It  was  deemed  expedient  and  convenient  to  place  thesp 
in  this  new  law  with  the  relevant  proceedings  now  in  the  Code,  some  of  which  are  little 
used  as,  for  instance,  "  Insolvent's  discharge  from  debts,"  "  Insolvent's  exemption 
from  arrest  and  imprisonment "  and  "  Judgment  debtor's  discharge  from  imprison- 
ment." "  Debtor  and  Creditor "  is  a  well-recognized  head  in  digests  and  was  adopted 
because  the  material  included  in  the  law  related  to  both  debtors  and  creditors,  not 
merely  insolvent  debtors. 

It  is  made  up  of  matter  from  three  sources:  1.  Revised  Statutes.  2.  Session  Laws. 
3.  Code  of  Civil  Procedure. 

The  matter  from  the  Revised  Statutes  will  be  found  in  article  7,  relating  to 

(1)  trustees  of  insolvent  and  imprisoned  debtors.  This  article  embraces  unrepealed 
matter  now  found  in  the  Revised  Statutes,  pt.  3,  chap.  5,  tit.  1,  art.  8.  When  the  Code 
was  enacted  the  provisions  for  the  appointment  of  trustees  of  insolvent  debtors  were 
included  therein,  but  the  powers  and  duties  of  such  trustees  were  left  unrepealed 
in  the  Revised  Statutes  and  by  reference  made  applicable  to  the  trustees  appointed 
under  the  Code  of  Civil  Procedure. 
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The  matter  from  the  Session  Laws  is  to  be  found  in  articles  2  and  9.  Article  2 
contains  the  act  relating  to 

(1)  general  assignments  for  the  benefit  of  creditors.  This  article  consists  of  the 
Bo-called  "  General  Assignment  Act,"  being  L.  1877,  chap.  466,  as  amended. 

Article  9  relates  to  the 

(2)  payment  of  debts  of  incompetent  persons.  L.  1893,  chap.  697,  which  contains  the 
matter  forming  this  article,  relates  to  the  settlement  of  claims  against  the  property  of 
a  lunatic,  idiot  or  habitual  drunkard  by  a  committee   of  such   incompetent   person. 

The  matter  from  the  Code  of  Civil  Procedure  will  be  found  in  articles  3,  4,  5,  6,  and 
8.     Article  3  embraces  sections  2149-2187  of  the  Code  relating  to 

( 1 )  insolvent's  discharge  from  debts.   This  article  is  the  so-called  "  two-thirds  Act." 
Article  4  relates  to 

(3)  insolvent's  exemption  from  arrest  and  imprisonment.  This  article  is  a  proceed- 
ing whereby  an  insolvent  by  surrendering  his  property  to  all  his  creditors  may  secure 
exemption  from  arrest  on  discharge  from  imprisonment  because  of  debts.  The  article 
consists  of  Code,  §§  2188-2199. 

Article  5  is  made  up  of  sections  2200-2218  of  the  Code  and  relates  to 

(3)  a  judgment  debtor's  discharge  from  imprisonment.  This  proceeding  provides  a 
method  whereby  a  judgment  debtor  not  necessarily  insolvent  may  be  discharged  from 
imprisonment  under  an  execution  by  surrendering  his  property  to  his  judgment 
creditor. 

Article  6  is  section  1268  of  the  Code  relating  to  the 

(4)  discharge  of  a  bankrupt  from  judgment.  This  article  provides  a  proceeding 
whereby  a  bankrupt,  at  any  time,  after  one  year  has  elapsed  since  his  discharge  may 
apply  for  the  cancellation  of  judgments. 

Article  8  consists  of 

(5)  the  substantive  portion  of  the  Code,  sections  1942,  1944  relating  to  composi- 
tions by  joint  debtors    generally. 

Third:  Historical  Note.  The  legislation  in  this  State  for  the  relief  of  insolvent 
debtors  may,  for  the  sake  of  clearness  and  continuity,  be  classed  under  the  subjects  of 
articles  2,  3,  4,  5  of  the  Debtor  and  Creditor  Law. 

Article  2.     General  assignment  for  the  benefit  of  creditors. 

This  article  applies  to  cases  where  an  insolvent  debtor  without  the  concurrence  of 
his  creditors  assigns  his  property  for  the  benefit  of  his  creditors  for  the  purpose  of 
being  discharged  from  his  debts. 

Article  3.  Insolvent's  discharge  from  his  debts.  This  article  applies  to  a  debtor's 
discharge  from  his  debts  upon  his  petition  made  with  the  consent  of  the  creditors 
representing  two-thirds,  in  amount,  of  the  insolvent's  indebtedness,  and  the  assign- 
ment of  his  property  for  the  benefit  of  his  creditors. 

Article  4.  Insolvent's  exemption  from  arrest  and  imprisonment.  This  relates 
solely  to  either  the  exemption  from  arrest,  or  the  discharge  from  imprisonment,  of  an 
insolvent  upon  his  making  an  assignment  of  his  property  for  the  benefit  -of  his 
creditors.  Under  this  proceeding  the  benefit  to  the  debtor  is  entirely  personal,  his 
estate  remaining  liable  for  his  debts. 

GENERAL  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Aeticle. 

I.  STATUTORY  PROVISIONS,  §§  2-29,  1018. 
§    2.  Jurisdiction  of  proceedings,  1019. 
§    3.  Requisites  of  general  assignment,  1019. 
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§    8.  Discharge  or  removal  of  assignee;  correction  of  inventory  or 

schedule;  supplemental  inventories  or  schedules,  1021. 
§    9.  Failure  to  file  bond,  1021. 
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§60. 

§61. 

§62. 

§63. 

§64. 

ORDER 

§§ 

§65. 

§66. 

§67. 

§68. 
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General  Assignment  for  the  Benefit  of  Creditors. 

While  the  Greneral  Assignment  Law  has  not  been  repealed  or  actually 
superseded  by  the  National  Bankruptcy  Act,  the  effect  of  that  act  has  been 
to  practically  do  away  with  general  assignments  since  such  an  assignment 
is  in  and  of  itself  in  an  act  of  bankruptcy  and  is  likely  to  be  followed  by  a 
petition  in  bankruptcy  by  the  creditors  of  such  an  assignor.  The  de- 
cisions on  the  subject  since  the  passage  of  the  Bankruptcy  Act  in  1898 
have  been  mainly  in  matters  where  the  assignment  was  made  before  the 
passage  of  that  act  or  in  any  event  before  its  force  and  effect  was  fully 
appreciated.  The  statute,  decisions,  and  precedents  occupied  132  pages  in 
the  second  edition  of  this  work.  Those  decisions  and  precedents  are  avail- 
able in  case  any  question  arises  making  it  desirable  for  the  practitioner  to 
examine  any  of  the  questions  passed  upon  by  the  courts  previous  to  the 
date  of  the  publication  of  that  edition  while  the  precedents  there  given  are 
standard  in  form  and  may  be  used  in  case  of  necessity  therefor. 

For  these  reasons  it  has  been  deemed  unwise  to  reprint  the  text  of  that 
edition  and  the  precedents.  The  re-enactment  of  the  statute,  however,  in 
the  Consolidated  Laws  (Debtor  and  Creditor  Law),  renders  it  desirable  to 
give  the  statute  in  its  present  form,  and  the  authorities  from  1899  are 
collated  in  connection  therewith,  thus  giving  the  statute  as  it  now  stands 
and  the  decisions  since  the  publication  of  the  second  edition. 

A  somewhat  different  arrangement  from  that  followed  as  to  other  sub- 
jects has  for  the  same  reasons  been  adopted,  as  to  this  topic,  in  giving  the 
statute  as  it  now  stands  in  full  with  the  consolidators'  notes  and  following 
it  by  the  authorities  separately  arranged  under  such  heads  as  are  deemed 
most  likely  to  be  consulted  by  the  practitioner. 
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§  2.    Jurisdiction  of  proceedings. 

The  term  "  judge  "  when  used  in  this  article  shall  apply  equally  to  a  county  judge 
of  the  county  within  which  the  assignment  is  recorded  and  to  justices  of  the  supreme 
court,  and  the  term  "  court "  when  used  in  this  article  shall,  in  like  manner,  apply  to 
the  county  court  of  such  county  and  to  the  supreme  court.  All  applications  hereunder 
made  in  the  supreme  court  shall  be  made  to  the  court,  or  a  justice  thereof  within  tlie 
judicial  district  where  the  assignment  is  recorded,  and  all  proceedings  and  hearings 
under  this  article  had  in  the  supreme  court  upon  the  return  of  a  citation  shall  be 
had  at  a  Special  Term  of  said  court  held  in  the  county  where  the  judgment  debtor 
resided  at  the  time  of  the  assignment,  or  in  case  of  an  assignment  by  copartners,  in 
the  county  where  the  principal  place  of  business  of  such  copartners  was  at  the  time 
of  such  assignment. 

Consolidators'  note.    The  wording  of  this  section  has  been  altered  by  reason  of  the 
incorporation  as  a  part  of  this  article  of  L.  1885,  chap.  380,  §   1,  which  gave  to  the 
supreme  court  and  the  justices  of  the  supreme  court  concurrent  jurisdiction  under  the 
General  Assignment  Act  with  county  courts  and  county  judges. 
§  3.    Requisites  of  general  assignment. 

Every  conveyance  or  assignment  made  by  a  debtor  of  his  estate,  real  or  personal, 
or  both,  to  an  assignee  for  the  creditors  of  such  debtor,  shall  be  in  writing,  and  shall 
specifically  state  therein  the  residence  and  the  kind  of  business  carried  on  by  such 
debtor  at  the  time  of  making  the  assignment,  and  the  place  at  which  such  business 
shall  then  be  conducted,  and  if  such  place  be  in  a  city,  the  street  and  number  thereof, 
and  if  in  a  village  or  town  such  apt  designation  as  shall  reasonably  identify  such 
debtor.  Every  such  conveyance  or  assignment  shall  be  duly  acknowledged  before  an 
officer  authorized  to  take  the  acknowledgment  of  deeds  and  shall  be  recorded  in  the 
county  clerk's  office  in  the  county  where  such  debtor  shall  reside  or  carry  on  his  busi- 
ness at  the  date  thereof.  An  assignment  by  co-partners  shall  be  recorded  in  the  county 
where  the  principal  place  of  business  of  such  co-partners  is  situated.  When  real 
property  is  a  part  of  the  property  assigned,  and  is  situated  in  a  county  other  than  the 
one  in  which  the  original  assignment  is  required  to  be  recorded,  a  certified  copy  of 
such  assignment  shall  be  filed  and  recorded  in  the  county  where  such  property  is 
situated.  The  assent  of  the  assignee,  subscribed  and  acknowledged  by  him,  shall 
appear  in  writing  embraced  in  or  at  the  end  of,  or  indorsed  upon  the  assignment,  before 
the  same  is  recorded,  and,  if  separate  from  the  assignment,  shall  be  duly  acknowledged. 

§  4.    Debtor's  schedule. 

A  debtor  making  an  assignment  shall,  at  the  date  thereof  or  within  twenty  day^ 
thereafter,  cause  to  be  made  and  filed  with  the  county  clerk  of  the  coimty  where 
such  assignment  is  recorded,  an  inventory  or  schedule  containing: 

1.  The  name,  occupation,  place  of  residence,  and  place  of  business  of  such  debtor. 

2.  The  name  and  place  of  residence  of  the  assignee. 

3.  A  full  and  true  account  of  all  the  creditors  of  such  debtor,  stating  the  last  known 
place  of  residence  of  each,  the  sum  owing  to  each,  with  the  true  cause  and  consid- 
eration therefor,  and  a  full  statement  of  any  existing  security  for  the  payment  of 
the  same. 

4.  A  full  and  true  inventory  of  all  such  debtor's  estate  at  the  date  of  such  assign- 
ment, both  real  and  personal,  in  law  and  in  equity,  with  the  incumbrances  existing 
thereon,  and  of  all  vouchers  and  securities  relating  thereto,  and  the  nominal  as  well  as 
actual  value  of  the  same,  according  to  the  best  knowledge  of  such  debtor. 

5.  An  affidavit  made  by  such  debtor  that  the  same  is  in  all  respects  just  and  true. 
But  in  ease  such  debtor  shall  omit,  neglect,  or  refuse  to  make  and  deliver  such  inven- 
tory or  schedule  within  the  twenty  days  required,  the  assignee  named  in  such  assign- 
ment shall,  within  thirty  days  after  the  date  thereof,  cause  to  be  made  and  filed  as 
aforesaid,  such  inventory  or  schedule  as  above  required  in  so  far  as  he  can,  and  for  such 
purpose  the  judge  shall  at  any  time,  upon  the  application  of  such  assignee,  compel  by 
order  such  delinquent  debtor,  and  any  other  person  to  appear  before  him  and  disclose 
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upon  oath  any  knowledge  or  information  he  may  possess  necessary  to  the  proper  mak- 
ing of  such  Inventory  or  schedule.  The  assignee  shall  verify  the  inventory  and  schedule 
so  made  by  him,  to  the  effect  that  the  same  is  in  all  respects  just  and  true  to  the  best 
of  his  knowledge  and  belief.  But  in  case  the  said  assignee  shall  be  unable  to  make  and 
file  such  inventory  or  schedule  within  said  thirty  days,  the  judge  may,  upon  applica- 
tion upon  oath,  showing  such  inability,  allow  him  such  further  time  as  shall  be  neces- 
sary, not  exceeding  sixty  days.  If  the  assignee  fail  to  make  and  file  such  inventory  or 
schedule  within  said  thirty  days,  or  such  further  time  as  may  be  allowed,  the 
judge  shall  require  by  order  the  assignee  forthwith  to  appear  before  him  and  show 
cause  why  he  should  not  be  removed.  Any  person  interested  in  the  trust  estate  may 
apply  'for  such  order  and  demand  such  removal.  The  books  and  papers  of  such  delin- 
quent debtor  shall  at  all  times  be  subject  to  the  inspection  and  examination  of  any 
creditor.  The  judge  is  authorized  by  order  to  require  such  debtor  or  assignee  to 
allow  such  inspection  or  examination.  Disobedience  to  such  order  is  hereby  declared 
to  be  a  contempt,  and  obedience  to  such  order  may  be  enforced  by  attachment. 

Consolidators'  note  to  section  4.  The  words  "  delivered  to  the  county  judge  "  are 
omitted  and  the  words  "  filed  with  the  co«nty  clerk  "  are  inserted  for  the  reason  that 
there  is  no  county  judge  in  the  county  of  New  York  and  the  latter  part  of  the 
section  provided  that  the  inventory  or  schedule  should  be  filed  by  the  county  judge  in 
the  oflSce  of  the  clerk  of  the  county  in  which  the  assignment  was  recorded.  The  latter 
part  of  the  section  cannot  be  complied  with  in  the  city  of  New  York  as  there  is  no 
county  judge  with  whom  to  file  the  inventory  or  schedule.  The  change  requiring  the 
schedule  to  be  filed  with  the  county  clerk  in  the  first  instance  has  therefore  been 
made. 

§  5.    Notice  to  creditors  to  present  claims. 

The  judge  may,  upon  the  petition  of  the  assignee,  authorize  him  to  advertise  for 
creditors  to  present  to  him  their  claims,  with  the  vouchers  therefor,  duly  verified,  on 
or  before  a  day  to  be  specified  in  such  advertisement,  not  less  than  thirty  days  from 
the  last  publication  thereof,  which  advertisement  or  notice  shall  be  published  in  two 
newspapers,  to  be  designated  by  the  judge,  as  most  likely  to  give  notice  to  the  persons 
to  be  served,  not  less  than  once  a  week  for  six  successive  weeks. 

Consolidators'  note  to  section  5.  The  reference  to  the  "  State  paper "  is  stricken 
out  for  the  reason  that  the  old  "State  paper"  was  abolished  in  1893  by  section  74  of 
the  former  Executive  Law  (L.  1892,  chap.  683,  as  added  by  L.  1893,  chap.  248,  §  2.) 
The  section  mentioned  provides  that  notices  then  required  to  be  published  in  the 
"  State  paper "  should  thereafter  be  published  in  the  newspapers  in  the  different 
localities  of  the  State.  There  is  a.  "  State  paper "  provided  for  in  section  73  of  the 
Executive  Law,  but  the  matters  required  to  be  published  in  it  are  the  appointments  of 
terms  of  the  Supreme  Court,  rules  of  practice,  laws  of  the  State  and  notices  and 
advertisements  required  to  the  published  in  a  newspaper  by  the  Attorney- General,  the 
Superintendent  of  Insurance,  Superintendent  of  Banks,  or  in  actions  against  foreign 
corporations,  and  such  publication  was  required  to  be  in  addition  to  their  publication 
in  other  newspapers.  Section  74  abolished  the  old  "State  paper"  established  by 
chapter  197  of  the  Laws  of  1854  and  provided  that  notices  and  advertisements  in  an 
action  or  special  proceeding  required  or  allowed  by  law  to  be  published  in  the  "  State 
paper"  on  the  1st  day  of  January,  1884,  should  be  published  in  the  county  of  the 
place  of  trial  or  in  which  the  papers  in  such  special  proceeding  were  required  to  be  filed, 
in  a  newspaper  designated  by  the  court  or  judge. 

§  6.  Bond  of  assignee. 

The  assignee  named  in  any  such  assignment  shall,  within  thirty  days  after  the  date 
thereof,  and  before  he  shall  have  any  power  or  authority  to  sell,  dispose  of,  or  convert 
to  the  purposes  of  the  trust  any  of  the  assigned  property,  enter  into  a  bond  to  the 
people  of  the  State  of  New  York,  in  an  amount  to  be  ordered  and  directed  by  the 
judge  with  sufficient  sureties  to  be  approved  of  by  such  judge,  and  conditioned  for  the 
faithful  discharge  of  the  duties  of  such  assignee  and  for  the  due  accounting  for  all 
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moneys  received  by  him,  which  bond  shall  be  filed  in  the  clerk's  office  of  the  county 
where  such  assignment  is  recorded,  but  in  case  the  debtor  shall  fail  to  present  such 
inventory  within  the  twenty  days  required;  then  the  assignee,  before  the  ten  days  there- 
after shall  have  elapsed,  may  apply  to  said  judge  by  verified  petition  for  leave  to  file  a 
provisional  bond  until  such  time  as  he  may  be  able  to  present  the  schedule  or  inventory 
as  hereinbefore  provided. 
§  7.  Further  security. 

The  judge  may,  upon  his  own  motion  or  upon  the  application  of  any  party  in 
interest,  and  on  siuch  notice  as  he  may  direct  to  be  given  to  the  assignor,  assignee, 
and  surety,  require  further  security  to  be  given  whenever,  in  his  judgment,  the  security 
afforded  by  the  bond  on  file  is  not  adequate. 

§  8.  Discharge  or  removal  of  assignee;  cotiection  of  inventory  or  schedules;  supple- 
mental inventories  or  schedules. 

The  judge  shall,  in  the  case  provided  for  in  section  4  and  may  also,  at  any  time 
on  the  petition  of  one  or  more  creditors,  showing  misconduct  or  incompetency  of  the 
assignee,  or  on  petition  of  the  assignee  himself,  showing  sufiicient  reason  therefor, 
and  after  due  notice  of  not  less  than  five  days  to  the  assignor,  assignee,  surety,  and 
such  other  person  as  the  judge  may  prescribe,  remove  or  discharge  the  assignee,  and 
appoint  one  or  more  in  his  place,  and  order  an  accounting  of  the  assignee  so  removed 
or  discharged,  and  may  enjoin  such  assignee  from  interfering  with  the  assignor's  estate, 
and  make  provision  by  order  for  tiie  safe  custody  of  the  same,  and  enforce  obedience  to 
such  injunction,  and  orders  by  attachment;  and,  upon  the  discharge  of  the  assignee 
upon  his  own  application,  such  assignee's  bond  shall  be  cancelled  and  discharged.  The 
new  assignee  shall  give  a  bond  to  be  approved  as  required  by  section  6.  The  judge 
shall  have  power,  by  order,  to  require  or  allow  any  inventory  or  schedule  filed  to  be 
corrected  or  amended.  The  judge  may  also  require  and  compel,  from  time  to  time, 
supplemental  inventories  or  schedules  to  be  made  and  filed  within  such  time  as  he  shall 
prescribe,  and  to  enforce  obedience  to  such  orders  by  attachment. 

§  9.    Failure  to  file  bond. 

A  failure  to  file  any  bond  requi-red  by  or  under  this  article  within  the  specified  time 
will  not  deprive  the  judge  of  his  power  over  the  assignee  or  the  trust  estate. 
§  10.    Action  on  bond;  application  of  recovery. 

Any  action  brought  upon  an  assignee's  bond  may  be  prosecuted  by  a  party  in  interest 
by  leave  of  the  court;  and  all  moneys  realized  thereon  shall  be  applied  by  direction 
of  the  judge  in  satisfaction  of  the  debts  of  the  assignor,  in  the  same  manner  as  the 
same  ought  to  have  been  applied  by  such  assignee. 
§  11.    Proceeding  in  case  of  death  of  assignee. 

In  case  an  assignee  shall  die  during  the  pendency  of  any  proceeding  under  this 
article,  or  at  any  time  subsequent  to  the  filing  of  any  bond  required  herein,  his  personal 
representative  or  successor  in  office,  or  both,  may  be  brought  in  and  substituted  in 
such  proceeding  on  such  notice  of  not  less  than  eight  days  as  the  judge  may  direct  to 
be  given;  and  any  decree  made  thereafter  shall  bind  the  parties  thus  substituted 
as  well  as  the  property  of  such  deceased  assignee,  provided,  however,  that  if  such 
assignee  die  subsequent  to  the  filing  of  his  bond,  and  before  any  proceeding  may 
have  been  had  thereunder,  then  the  surety  on  such  bond  may  apply  to  the  judge  for 
an  accounting,  who  may,  on  such  terms  as  to  him  seems  just  and  proper,  appoint 
another  assignee  and  release  such  surety. 
§  12.  Citation  for  judicJal  settlement  of  account. 

A  citation  may  be  issued  to  all  parties  interested  in  the  estate  assigned,  as  creditors 
or  otherwise,  requiring  them  to  appear  in  court  on  some  day  to  be  specified  in  the 
citation  and  to  show  cause  why  a  settlement  of  the  account  of  proceedings  of  the 
assignee  should  not  be  had,  and  if  no  cause  be  shown,  to  attend  the  settlement  of  such 
account.  The  court  must  issue  all  citations  mentioned  in  this  article  which  must  bf 
returnable  in  court.     It  may  issue  a  citation  on  the  petition  of  an  assignee,  at  any 
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time  after  the  assignment  or  on  petition  of  a  creditor,  or  an  assignee's  surety,  or  an 
assignor,  at  any  time  after  the  lapse  of  one  year  from  the  date  of  such  assignment, 
or  where  an  assignee  has  been  removed  and  ordered  to  account  as  hereinbefore  provided. 

§  13.  Citation  on  petition  of  creditor. 

A  citation  issued  on  the  petition  of  a  creditor  may  be  addressed  to  and  served  on 
the  assignee  alone,  but  on  or  after  the  return  of  such,  citation  the  assignee  may 
have  a  general  citation  issued  to  all  parties  interested. 

§  14.    Service  of  citation. 

A  citation  to  all  persons  interested  must  be  served  on  all  parties  other  than  the 
petitioner  who  are  interested  in  the  fund,  including  assignors,  assignees,  and  their 
sureties,  except  that  if  the  time  limited  by  due  advertisement  for  presentation  of 
claims  has  expired  before  the  issue  of  the  citation,  creditors  who  have  not  duly  pre- 
sented their  claims  need  not  be  served.  In  case  the  creditors  of  such  assignor,  who 
have  proved  their  claims,  exceed  twenty-five  in  number,  then  the  judge,  upon  proof 
by  affidavit  that  such  creditors  exceed  such  number,  may  by  order  direct  such  citation 
to  be  served  on  each  creditor  who  has  proved  his  claim,  by  depositing  a  copy  of  the 
same,  at  least  thirty  days  prior  to  the  return  day  thereof,  in  the  postofEce  at  the  place 
where  the  assignee  or  assignees,  or  either  of  them,  reside,  duly  inclosed  and  directed  to 
each  of  such  creditors,  at  his  last  known  postoffice  address,  with  the  postage  prepaid; 
and  by  publishing  such  citation  once  a  week  for  at  least  four  weeks  prior  to  such  return 
day  in  one  or  more  newspapers,  to  be  designated  by  such  judge  as  most  likely  to  give 
notice  to  such  creditors. 

§  15.     Timo  of  service  of  citation. 

A  citation  personally  served  within  the  county  where  the  assignment  is  recorded 
or  an  adjoining  county  must  be  so  served  at  least  eight  days  before  the  return  thereof; 
if  in  any  other  county,  at  least  fifteen  days  before  the  return  day  thereof. 

§  IG.    Service  by  publication. 

The  judge  may  direct  service  to  be  made  by  publication  when  he  is  satisfied, 
by  affidavit  or  verified  petition,  either  that  the  person  to  be  so  served  is  unknown, 
or  that  his  resideiioe  cannot,  after  diligent  inquiry,  be  ascertained,  or  that  he  cannot, 
after  due  diligence,  be  found  within  the  State.  The  order  for  such  service  must  direct 
service  of  the  citation  upon  such  person  to  be  made  by  publication  thereof  in  'two 
newspapers,  to  be  designated  by  the  judge  as  most  likely  to  give  notice  to  the  person 
to  be  served,  for  such  length  of  time  as  he  may  deem  reasonable,  not  less  than  once 
a  week  for  six  weeks,  and  that  a  copy  of  the  citation  be  forthwith  deposited  in  the 
postoffice,  duly  inclosed  and  directed  to  each  person  so  served,  at  his  last  known  place 
of  residence  or  postoffice  address,  and  the  postage  paid  thereon,  at  least  thirty  days 
before  the  return  day  thereof. 

§  17.    Personal  service  without  the  State. 

Wheii  publication  has  been  ordered,  personal  service  without  the  State  made  if 
within  the  United  States  at  least  thirty  days,  or  without  the  United  States,  at  least 
forty  days,  before  the  return  day  is  equivalent  to  publication  and  mailing. 

§  18.    Service  upon  minors  and  incompetent  persons. 

Personal  service  upon  minors  and  persons  incompetent  shall  be  made  in  the 
manner  prescribed  by  law  for  the  service  of  citations  issued  by  a  surrogate,  in  cases  of 
final  accounting. 

§  19.    Service  upon  partners. 

Personal  service  upon  one  or  two  or  more  creditors  who  claim  as  co-partners  or  other- 
wise as  joint  creditors  shall  be  equivalent  to  personal  service  on  all,  and  voluntary 
appearance,  either  in  person  or  by  attorney,  shall  be  equivalent  to  personal  service. 

§  20.  Appearance  of  claimants  not  cited. 

On  the  return  of  a  citation  any  person  claiming  an  interest,  although  not  served, 
may  appear  and  become  a  party  on  duly  presenting  his  claim. 
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§  21.    Power  of  court  on  accounting. 
On  a  proceeding  for  an  accounting  under  this  article  the  judge  shall  have  power: 

1.  To  examine  the  parties  and  witnesses  on  oath  in  relation  to  the  assignment  and 
accounting,  and  all  matters  connected  herewith,  and  to  compel  their  attendance  for 
that  purpose,  and  their  answers  to  questions  and  the  production  of  books  and  papers. 

2.  To  require  the  assignee  to  render  and  file  an  account  of  his  proceedings  and 
to  enforce  the  same  in  the  manner  provided  by  law  for  compelling  an  executor  or 
administrator  to  comply  with  a  surrogate's  order  for  an  account. 

3.  To  take  and  state  such  account,  or  to  appoint  a  referee  to  take  and  state  it; 
and  such  referee  shall  have  the  powers  enumerated  in  subdivision  one  of  this  section, 

4.  To  settle  and  adjudicate  upon  the  account  and  the  claims  presented,  and  to 
decree  payment  of  any  creditor's  just  proportional  part  of  the  fund,  or,  in  case  of  a 
partial  accounting,  so  much  thereof  as  the  circumstances  of  the  case  render  just  and 
proper. 

5.  To  discharge  the  assignee  and  his  surety  at  any  time,  upon  performance  of 
the  decree,  from  all  further  liability  upon  matters  included  in  the  accounting,  to 
creditors  appearing  and  to  creditors  not  having  appeared  after  due  citation,  or  not 
having  presented  their  claims  after  due  advertisement. 

6.  On  proof  of  a  composition  between  the  assignor  and  his  creditors,  to  discharge 
the  assignee  and  his  sureties  from  all  further  liability  to  the  compounding  creditors 
appearing  or  duly  cited,  and  to  authorize  the  assignee  to  release  the  assets  to  the 
assignor;  provided,  however,  that  if  there  be  any  creditors  not  assenting  to  the 
composition,  the  court  shall  determine  what  proportion  of  the  fund  shall  be  paid  to  or 
reserved  for  creditors  not  assenting,  which  shall  not  be  less  than  the  sum  or  share  to 
which  they  would  be  entitled  if  no  composition  had  been  made,  and  may  decree  dis- 
tribution accordingly. 

7.  To  adjourn  the  proceedings  from  time  to  time,  issue  further  citations  if  necessary, 
and  amend  the  petition  and  proceedings  thereon,  before  decree  in  furtherance  of 
justice. 

8.  To  punish  as  for  a  contempt  any  disobedience  or  violation  of  any  order  made  or 
process  issued  in  pursuance  of  this  article,  and  to  restrain  by  arrest  and  imprisonment 
any  party  or  witness  when  it  shall  satisfactorily  appear  that  such  party  or  witness  is 
about  to  leave  the  jurisdiction  of  the  court,  and  to  take  bail  to  secure  the  attendance 
of  such  party  or  witness,  to  be  prosecuted  under  the  order  of  the  court  in  case  of  for- 
feiture by  and  for  the  benefit  of  the  party  in  whose  interest  such  examination  stall 
be  ordered. 

9.  To  exercise  such  other  or  further,  powers  in  respect  to  the  proceedings  and  the 
accounting  therein  as  a  surrogate  may  by  law  exercise  in  reference  to  an  accounting 
by  an  executor  or  administrator. 

§  22.    Examination  of  witnesses. 

The  judge  may  also,  at  any  time,  on  petition  of  any  party  interested,  order 
the  examination  of  witnesses  and  the  production  of  any  books  and  papers  by  any 
party  or  witness  before  him,  or  before  a  referee  appointed  by  him  for  such  purpose, 
and  the  evidence  so  taken  together  with  books  and  papers,  or  extracts  therefrom, 
as  the  case  may  be,  shall  be  iiled  in  the  county  clerk's  office,  and  may  be  used  in 
evidence  by  any  creditor  or  assignee  in  any  action  or  proceeding  then  pending,  or 
which  may  hereafter  be  instituted.  No  witness  or  party  as  above  provided  shall  be 
excused  from  answering  on  the  ground  that  his  answer  may  criminate  him,  but  such 
answer  shall  not  be  used  against  him  in  any  criminal  action  or  proceeding. 

§  23.    Effect  of  orders;  power  of  judge  and  duties  of  clerk. 

All  orders  or  decrees  in  proceedings  under  this  article  shall  have  the  same  force 
and  effect,  and  may  be  entered,  docketed,  and  enforced  and  appealed  from  the  same 
as  if  made  in  an  original  action  brought  in  the  court  in  which  the  proceeding  is  pend- 
ing; provided,  however,  that  a  final  decree,  directing  the  payment  of  money,  may  be 
enforced  by  serving  a  certified  copy  thereof  personally  upon  the  assignee  for  the  benefit 
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of  creditors,  and  if  said  assignee  wilfully  neglects  to  obey  said  decree  by  punishing 
him  for  a  contempt  of  court.  The  imprisonment  of  said  assignee,  by  virtue  of  proceed- 
ings to  punish  him  for  contempt  as  prescribed  in  this  section,  or  a  levy  upon  his 
property  by  virtue  of  an  action,  shall  not  bar,  suspend,  or  otherwise  affect  an  action 
against  the  sureties  on  his  final  bond.  All  proceedings  under  this  article  shall  be 
deemed  to  be  had  in  court.  The  said  court  shall  always  be  open  for  proceedings  under 
this  article.  The  judge,  when  named  in  this  article,  shall,  in  such  proceedings,  be 
deemed  to  be  acting  as  the  court.  The  clerk  of  the  court  shall  keep  a  separate  book, 
in  which  shall  be  entered  in  each  case,  the  date  and  place  of  record  of  the  assignment, 
and  a  minute  of  all  proceedings  therein  under  this  article,  with  such  particularly  as  the 
court  shall  direct  by  general  order.  He  shall  record  therein  at  length  the  orders  and 
decrees  of  the  court,  settling,  rejecting,  or  adjusting  claims,  and  directing  the  payment 
of  money,  or  releasing  assets  by  the  assignee,  and  removing  or  discharging  the  assignee 
and  his  sureties  and  such  other  orders  as  the  court  shall  direct  by  general  order. 
The  said  clerk  shall  securely  keep  the  papers  in  each  case  in  a  file  by  themselves,  and 
shall  be  entitled  to  a  fee  of  one  dollar  for  filing  all  the  papers  in  each  case,  and  enter- 
ing the  proceedings  in  the  minute-book,  and  fifty  cents  to  be  paid  by  the  assignee, 
unless  otherwise  directed,  for  recording  each  order  or  decree  required  by  this  article  or 
the  general  order  of  the  court. 
§  24.    Sale  and  compromise  of  claims. 

The  judge  may,  upon  the  application  of  tha  assignee  and  for  good  and  sufiBcient 
cause  shown,  and  upon  such  terms  as  he  may  direct,  authorize  the  assignee  to  sell, 
compromise,  or  compound  any  claim  or  debt  belonging  to  the  estate  of  the  debtor. 
But  such  authority  shall  not  prevent  any  party  interested  in  the  trust  estate  from 
showing  upon  the  final  accounting  of  such  assignee  that  such  debt  or  claim  was 
fraudulently  or  negligently  sold,  compounded,  or  compromised.  The  sale  of  any  debt  or 
claim  heretofore  made  in  good  faith  by  any  assignee  shall  be  valid,  subject,  however, 
to  the  approval  of  the  judge,  and  the  assignee  shall  be  charged  with  and  be  liable  for, 
as  part  of  the  trust  fund,  any  sum  which  might  or  ought  to  have  been  collected  by 
him. 

§  25.    General  powers  of  court. 

Any  proceeding  under  this  article  shall  be  deemed  for  all  purposes,  including  review 
by  appeal  or  otherwise,  to  be  a  proceeding  had  in  the  court  as  a  court  of  general 
jurisdiction,  and  the  court  shall  have  full  jurisdiction  to  do  all  and  every  act  relating 
to  the  assigned  estate  the  assignees,  assignors,  and  creditors,  and  jurisdiction  shall 
be  presumed  in  support  of  the  orders  and  decrees  therein,  unless  the  contrary  be 
shown;  and  after  the  filing  or  recording  of  an  assignment  under  this  article  the  court 
may  exercise  the  powers  of  a  court  of  equity  in  reference  to  the  trust  and  any  matter.s 
involved  therein. 

§  26.    Trial,  costs,  and  commissions. 

The  court,  in  its  discretion,  may  order  a  trial  by  jury  or  before  a  referee  of  any  dis- 
puted claim  or  matter  arising  imder  the  provisions  of  this  article.  It  may,  in  its 
discretion,  award  reasonable  counsel  fees  and  costs,  determine  which  party  shall  pay 
the  same,  and  make  all  necessary  rules  to  govern  the  practice  under  this  article. 
The  assignee  or  assignees  named  in  any  assignment  shall  receive  for  his  or  their  services 
a  commission  of  five  per  centum  on  the  whole  sum  which  will  have  come  into  his  or 
their  hands. 

§  27.    Wages,  preferred  claims. 

In  all  distribution  of  assets  under  all  assignments  made  in  pursuance  of  this  article, 
the  wages  or  salaries  actually  owing  to  the  employes  of  the  assignor  or  assignors  at 
the  time  of  the  execution  of  the  assignment  for  services  rendered  within  one  year 
prior  to  the  execution  of  such  assignment,  shall  be  preferred  before  any  other  debt; 
and  should  the  assets  of  the  assignor  or  assignors  not  be  sufficient  to  pay  in  full  all 
the  claims  preferred,  pursuant  to  this  section,  they  shall  be  applied  to  the  payment  of 
the  same  pro  rata  to  the  amount  of  each  such  claim. 
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Consolidators'  note  to  section  27.  The  General  Assignment  Act  was  twice  amended 
in  the  year  1897,  once  by  chapter  366  and  again  by  chapter  634.  The  earlier  statute 
took  effect  about  one  month  prior  to  the  latter  one.  There  was  an  amendment  con- 
tained in  the  earlier  statute  as  follows:  "All  sums  due  to  truckmen  or  cartmen 
for  the  payment  of  freight  and  for  the  carriage  of  goods,  wares,  or  merchandise, 
shall  be  deemed  and  treated  as  wages  for  the  purposes  of  this  act."  This  provision  was 
omitted  when  the  statute  was  omitted  the  second  time  by  chapter  624.  It  may  be 
that  this  omission  was  made  by  inadvertence,  but  there  is  nothing  in  the  statutes 
themselves  to  indicate  that  it  was  an  error,  and  therefore,  following  the  usual  rule  for 
the  construction  of  statutes,  chapter  634  has  been  treated  as  superseding  chapter  266 
and  the  words  which  were  found  in  chapter  366  and  not  in  chapter  634  relating  to  truck- 
men or  cartmen  have  been  omitted  as  having  been  repealed. 
^  28.    Limitation  of  preferences. 

In  all  general  assignments  of  the  estates  of  debtors  for  the  benefit  of  creditors,  any 
preference  created  therein  other  than  for  the  wages  or  salaries  of  employes  under  the 
last  section  shall  not  be  valid  except  to  the  amount  of  one-third  in  value  of  the 
assigned  estate  left  after  deducting  such  wages  or  salaries,  and  the  costs  and  expenses 
of  executing  such  trust;  and  should  said  one-third  of  the  assets  of  the  assignor  or 
assignors  be  insufficient  to  pay  in  full  the  preferred  claims  to  which,  undsr  the  provi- 
sions of  this  section,  the  same  are  applicable,  then  said  assets  shall  be  applied  to  the 
payment  of  the  same  pro  rata  to  the  amount  of  each  said  preferred  claims.  (L.  1877, 
chap.  466,  §  30,  as  added  by  L.  1887,  chap.  503.) 

Consolidators'  note  to  section  28.     The  reference  in  this  section  to  L.  1884,  chap.  828, 
and  li.  1886,  chap.  283,  is  omitted  as  obsolete.     These  chapters  ware  acts  amendatory 
of  the  General  Assignment  Act,  §  39.  prior  to  the  amendments  by  L.  1897,  chaps.  266 
and  624. 
§  29.    Appraisal  of  insolvent  estate  in  the  hands  of  assignee. 

\^Txenever  by  reason  of  the  provisions  of  any  law  of  this  state  it  shall  become 
necessary  to  appraise  in  whole  or  in  part  any  insolvent  estate  in  the  hands  of  any 
assignee  for  the  benefit  of  creditors,  the  persons  whose  duty  it  shall  be  to  make  such 
appraisal  shall  value  the  real  estate  at  its  full  and  true  value,  taking  into  consideration 
actual  sales  of  neighboring  real  estate  similarly  situated  during  the  year  immediately 
preceding  the  date  of  such  appraisal,  if  any;  and  they  shall  value  all  such  property, 
stocks,  bonds  or  securities  as  are  customarily  bought  or  sold  in  open  markets  in  the 
city  of  New  York  or  elsewhere,  for  the  day  on  which  such  appraisal  or  report  may  be 
required,  by  ascertaining  the  range  of  the  market  and  the  average  of  prices  as  thus 
found,  running  through  a  reasonable  period  of  time. 

ARTICLE  II. 

EFFECT  OF  FEDERAL  BANKRUPTCY  ACT  ON  GENERAL  ASSIGNMENT  LAW. 
When  Congress  lias  exercised  its  constitutional  powers  to  enact  a  uni- 
form bankruptcy  law,  all  existing  State  insolvency  laws  applying  to  the 
same  persons  are  suspended,  but,  this  power  not  being  exclusive.  State  laws 
are  valid  and  continue  operative  so  far  as  they  do  not  conflict  with  the 
paramount  Federal  law.  The  State  law  is  merely  suspended  during  the 
life  of  the  Bankruptcy  Law,  not  repealed.  The  act  of  1898  expressly  pro- 
vides that  "  proceedings  commenced  under  State  insolvent  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it."  Laws  regulating  general 
assignments  for  the  benefit  of  creditors,  not  being  insolvency  laws,  are  not 
suspended.  Likewise  as  to  laws  concerning  the  punishment  of  fraudulent 
debtors,  or  for  the  settlement  of  the  estates  of  deceased  insolvents.     A  gen- 
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eral  assignment  for  the  benefit  of  creditors  by  the  debtor's  voluntary  com- 
mon-law deed  of  assignment,  conveying  all  his  property  subject  to  the 
payment  of  his  debts  for  the  equal  benefit  of  all  his  creditors,  but  not 
providing  for  the  release  of  the  debtor,  is  valid  except  as  against  pro- 
ceedings seasonably  taken  under  the  Bankruptcy  Act  to  set  it  aside  as  an 
act  of  bankruptcy,  even  though  such  an  assignment  may  be  regulated  and 
supplemented  by  legislative  safeguards  of  the  State  where  it  is  made  or 
operates.  But  where  such  an  assignment  has  been  made  and  proceedings 
are  not  instituted  in  bankruptcy  within  the  statutory  four  months  there- 
after, the  State  court  may  proceed  to  administer  the  estate  under  local 
statutes  and  a  trustee  appointed  in  bankruptcy  subsequent  to  the  four 
months  cannot  attack  such  proceedings.  Moore  on  Fraudulent  Convey- 
ances, p.  1070, 

The  general  assignment  contemplated  by  section  3a  (4)  of  the  Bank- 
ruptcy Act  is  to  be  taken  in  its  generic  sense,  and  embraces  any  conveyance 
at  common  law  or  by  statute  by  which  the  parties  intend  to  make  an  abso- 
lute and  unconditional  appropriation  of  the  property  conveyed  to  raise 
funds  to  pay  the  debts  of  the  vendor,  share  and  share  alike.  Such  a  convey- 
'ance  inevitably  thwarts  operation  of  the  Bankruptcy  Act.  The  following 
assignments  have  been  held  to  be  acts  of  bankruptcy:  A  general  assign- 
ment for  the  benefit  of  creditors,  under  a  statute  regulating  this  common- 
law  right;  a  general  assignment  by  a  corporation  made  by  direction  of  a 
majority  of  the  directors  and  stockholders;  a  confession  of  judgment  to  a 
trustee  for  the  benefit  of  all  creditors.  An  assignment  for  the  benefit  of 
creditors  which  purports  to  transfer  all  the  property  of  the  partnership  is 
an  act  of  bankruptcy,  even  though  the  assignment  itself  may  be  void  or 
voidable  as  against  the  firm  because  made  by  only  one  partner.  There  is 
no  distinction  in  this  respect  between  valid  and  invalid  instruments. 
While  a  bill  of  sale  or  a  deed  of  trust  in  the  nature  of  a  mortgage  con- 
taining a  power  of  sale  but  reserving  an  equity  to  the  mortgagor  or  pledgor 
is  not,  technically  speaking,  an  assignment,  because  the  entire  title  to  the 
property  does  not  pass  to  the  trustee,  where  there  is  an  absolute  conveyance 
of  the  title  to  the  trustee  for  the  benefit  of  all  the  creditors,  the  instru- 
ment is  none  the  less  an  assignment  because  it  provides  that  a  possible  sur- 
plus shall  revert  to  the  grantor,  inasmuch  as  that  is  implied  by  law.  It 
has  been  held,  however,  that  a  deed  of  trust  which  contained  a  condition  of 
defeasance  and  an  equity  reserved  to  the  grantor  after  satisfaction  of 
claims  of  creditors  was  not  a  voluntary  general  assignment.  Moore  on 
Fraudulent  Conveyances,  p.  1099. 

By  subdivision  4  of  section  3  of  the  Bankruptcy  Law  an  act  of  bank- 
ruptcy is  committed  by  a  person  having  made  "  a  general  assignment  for 
the  benefit  of  his  creditors,  or,  being  insolvent,  applied  for  a  receiver  or 
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trustee  for  his  property  or  because  of  insolvency  a  receiver  or  trustee 
has  been  put  in  charge  of  his  property  under  the  laws  of  a  State,  or  a 
Territory,  or  of  the  United  States."  The  making  of  a  general  assignment 
for  the  benefit  of  creditors,  with  or  without  preferences,  has  been  an  act 
of  bankruptcy  for  over  100  years.  Though  not  so  in  words  under  the 
Laws  of  1867,  late  in  the  history  of  that  statute  it  was  quite  generally  held 
that,  being  a  palpable  fraud  on  the  law,  it  was  an  act  of  bankruptcy. 
While,  under  the  decisions,  there  would  seem  little  doubt  that  a  general 
assignment  is  an  act  of  bankruptcy,  because  intended  to  hinder  or  delay 
creditors,  this  new  clause,  section  3a  (4),  removes  all  question  and  is  an 
affirmative  declaration  of  great  importance  to  the  system.  Such  an  as- 
signment, and  whether  of  a  person  or  copartnership  or  of  one  of  that  class 
of  corporations  mentioned  in  section  4b,  even  though  without  prefer- 
ences, is  now,  if  made  within  four  months  of  the  filing  of  the  petition,  a 
constructive  fraud  on  the  act,  and,  in  itself,  without  either  insolvency  or 
intent,  an  available  act  of  bankruptcy.  This  does  not  mean  that  general 
assignments  are  no  longer  lawful ;  rather,  that  .the  assignor  and  his  counsel 
thereby  set  the  door  of  the  Court  of  Bankruptcy  ajar  to  such  creditors  as 
may  choose  to  enter.     Collier  on  Bankruptcy  (8th  ed.),  p.  78. 

A  general  assignment  for  the  benefit  of  creditors  without  preferences, 
made  by  a  debtor  without  four  months  before  the  filing  of  a  petition 
under  the  Bankruptcy  Act  of  1898  (30  U.  S.  Stat,  at  Large,  546),  is  con- 
structively fraudulent  under  section  67e  of  the  act,  although  innocent  as  a 
matter  of  fact.     Matter  of  Oray,  47  App.  Div.  554,  62  Supp.  618. 

ARTICLE  IIL 

JURISDICTION  OF  SUPREME  AND  COUNTY  COURTS. 

Under  the  Laws  of  1877,  chapter  466,  section  25,  providing  that  in  an 
assignment  for  benefit  of  creditors  any  proceedings  shall  be  deemed  to  be 
had  in  a  court  of  general  jurisdiction,  and  that  the  County  Court  shall 
have  jurisdiction  of  every  act  relating  to  the  assigned  estate,  the  county 
court  has  power  to  appoint  a  substituted  assignee  in  place  of  a  deceased 
assignee  for  the  benefit  of  creditors  of  a  debtor  whose  business  was  con- 
ducted and  the  assignment  recorded  in  the  county.  Rogers  v.  Pell,  166 
N.  Y.  565. 

Where  the  Supreme  Court  of  this  .State  has  authorized  an  assignee  for 
the  benefit  of  creditors  to  compromise  debts  for  which  judgments  have 
been  recovered  against  the  debtors  in  another  State,  and  there  is  no  proof 
as  to  what  the  law  of  such  State  is  as  to  the  effect  of  a  general  assignment 
upon  the  transfer  of  title  to  personal  property,  the  Supreme  Court  has 
power  to  restrain  resident  creditors  from  prosecuting  writs  of  attachment 
in  the  foreign  State  against  such  judgments,  and  thus  preventing  the  as- 
signee from  carrying  out  the  compromise.  Bloomingdale  v.  Maas,  30 
Misc.  672,  64  Supp.  266. 
Vol.  II  — 2 
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Under  the  Laws  of  1877,  page  547,  chapter  466,  section  22,  as  amended 
by  Laws  of  1894,  page  269,  chapter  134,  providing  that  a  final  decree  di- 
recting the  payment  of  money  by  an  assignee  for  the  benefit  of  creditors 
may  be  enforced  by  serving  a  copy  thereof  on  the  assignee,  and,  if  the 
assignee  willfully  neglects  to  obey  such  decree,  by  punishing  him  for 
contempt,  the  Supreme  Court  has  concurrent  jurisdiction  with  the  County 
Court  to  punish  an  assignee  for  the  benefit  of  creditors  as  for  a  contempt, 
where  he  has  willfully  neglected  to  obey  a  decree  for  payment  of  money,  a 
certified  copy  of  which  has  been  previously  served  on  him;  Laws  of  1885, 
page  626,  chapter  380,  giving  the  Supreme  Court  concurrent  jurisdiction 
with  the  County  Courts.     Matter  of  Merhlen,  44  'Misc.  169,  89  Supp.  786. 

Under  the  General  Assignment  Act  of  1877,  chapter  466,  section  25, 
which  provides  that  "  any  proceeding  under  this  act  shall  be  deemed  for 
all  purposes  .  .  .  to  be  a  proceeding  had  in  the  court  as  a  court  of 
general  jurisdiction,  and  the  court  shall  have  full  jurisdiction  to  do  all  and 
every  act  relating  to  the  assigned  estate,  .  .  .  and  after  the  filing  or 
recording  of  the  assignment  under  this  act  the  court  may  exercise  all 
powers  of  a  court  of  equity  in  reference  to  the  trust  and  any  matters  in- 
volved therein,"  the  conversion,  disposition,  and  distribution  of  an  as- 
signed estate  is,  from  the  reading  of  the  assignment,  a  proceeding  in  court ; 
and,  by  buying  at  an  assignee's  sale,  the  purchaser  makes  himself  a  party 
to  the  proceeding,  and  subjects  himself  to  the  jurisdiction  of  the  court,  so 
that  it  has  power,  upon  a  summary  application,  to  set  aside  the  sale. 
Matter  of  Sheldon,  173  IST.  Y.  287,  aff'g  72  App.  Div.  625,  76  iSupp.  278. 

Under  the  General  Assignment  Law,  section  25,  providing  that  the 
court  shall  have  full  jurisdiction  of  all  and  every  act  relating  to  estate 
assigned  for  the  benefit  of  creditors,  and  authorizing  the  exercise  of  the 
powers  of  a  court  of  equity  in  reference  to  the  trust,  and  any  matter  in- 
volved therein,  the  Supreme  Court  has  jurisdiction  of  a  final  accounting 
of  an  assignee  in  which  the  right  of  an  attorney  of  the  assignee  to  profits 
on  claims  purchased  by  him  is  in  issue.  Matter  of  Dwight,  61  App.  Div. 
357,  70  Supp.  563. 

General  Assignment  Act  (L.  1877,  p.  546,  chap.  466),  section  20,  pro- 
vides for  an  accounting  by  the  assignee,  and  subdivision  9  declares  that 
the  court  can  exercise  such  powers  as  to  the  accounting  as  a  surrogate  may 
in  reference  to  an  executor  or  administrator,  and  gives  the  court  discretion 
to  order  a  trial  before  a  referee  of  any  disputed  claim  arising  under  the 
act.  Code  of  Civil  Procedure,  section  2546,  authorizes  a  surrogate  to 
appoint  a  referee  to  examine  a.ccounts,  and  makes  all  the  provisions  of  the 
Code  of  Civil  Procedure  apply  to  such  a  reference.  Code  of  Civil  Pro- 
cedure, section  1019,  provides  that  upon  the  trial  by  a  referee  of  an  issue 
of  fact'  the  referee's  written  report  must  be  filed  within  sixty  days  from 
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submission,  or  the  other  party  may  serve  a  notice  that  he  elects  to  end  the 
reference.  Held,  that  this  latter  provision  applies  to  a  reference  in  a 
proceeding  to  compel  an  assignee  for  the  benefit  of  creditors  to  account  so 
that,  where  the  assignee  dies  pending  the  reference  and  the  report  is  not 
filed  within  sixty  days,  the  personal  representative  of  the  assignee  may  end 
the  reference  by  notice.  Matter  of  Venable,  111  App.  Div.  508,  97  Supp. 
938. 

A  general  assignment  for  the  benefit  of  creditors  although  made  without 
fraudulent  intent  is  a  constructive  fraud  upon  the  Bankruptcy  Act  and  is 
available  as  an  act  of  bankruptcy  if  made  within  four  months  before  the 
petition  was  filed. 

The  assignee  for  the  benefit  of  creditors  has  no  title  to  the  property  as 
against  the  right  of  the  bankruptcy  court  to  possess  and  administer  it; 
and  when  the  duly  authorized  officer  of  that  court  takes  possession,  he 
does  not  take  property  of  the  assignee,  but  the  property  of  the  bankrupt 
unaffected  by  the  assignment. 

Immediately  upon  filing  a  petition  in  bankruptcy  all  the  assets  of  the 
bankrupt  come  within  the  jurisdiction  and  control  of  the  bankruptcy 
court  to  be  applied  and  disposed  of  under  the  statute  for  the  benefit  of 
the  bankrupt's  creditors.  Pending  such  adjudication  the  receiver  is  a 
mere  custodian  of  the  property,  for  prior  to  an  adjudication  in  bankruptcy 
the  title  remains  in  the  bankrupt  though  the  court  may  take  custody  and 
control.     Whittlesey  v.  Becker  &  Co.,  142  App.  Div.  313 

ARTICLE  IV. 
VALIDITY  AND  CONSTRUCTION  OF  GENERAL  ASSIGNMENT. 

The  United  States  Bankruptcy  Act  avoids  a  general  assignment  made 
within  four  months  before  the  filing  of  a  petition  under  the  act.  Matter 
of  Gray,  47  App.  Div.  554,  62  Supp.  618. 

One  of  a  firm  of  assignors  transferred  to  several  creditors  of  the  firm, 
including  himself  as  guardian,  an  amount  in  excess  of  one-third  the 
assigned  estate,  shortly  before  the  general  assignment  was  executed ;  held, 
that  the  assignee  could  maintain  an  action  in  equity  against  the  transferees 
for  violation  of  the  statute  as  to  preferences.  Wile  v.  Cauffman,  39  App. 
Div.  206,  57  Supp.  240. 

Where  an  assignment  was  made  on  Saturday  afternoon,  when  the 
county  clerk's  office  had  been  closed,  and  was  not  recorded  until  after  a 
meeting  of  the  creditors  on  Monday  afternoon,  at  which  they  requested 
that  it  be  not  recorded,  and  then  only  after  a  creditor  attending  had  ob- 
tained an  attachment,  held,  that  the  delay  afforded  no  ground  for  claim 
of  fraud  in  the  assignment.  Irving  Nat.  Bh.  v.  Wilson  Bros.  Wooden- 
ware  &  Toy  Co.,  34  App.  Div.  481,  54  Supp.  313. 

An  assignment  for  benefit  of  creditors  which  has  in  fact  been  acknowl- 
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edged  before  a  competent  officer  is  not  void  because  the  certificate  does 
not  show  a  proper  acknowledgment.  Linderman  v.  Hastings  Card  & 
Paper  Co.,  38  App.  Div.  488,  56  Supp.  456. 

Where  the  venue  of  a  certificate  of  acknowledgment  annexed  to  an 
assignment  for  the  benefit  of  creditors  is  "  State  of  New  York,  City  and 
County  of  Albany,"  and  the  signature  thereto  is,  "Geo.  W.  Oassedy, 
Master  in  Chancery  in  New  Jersey,"  oral  evidence  is  competent  to  show 
that  the  acknowledgment  was  actually  taken  in  New  Jersey.  Rogers  v. 
Pell,  47  App.  Div.  240,  62  Supp.  92 ;  aff'd,  168  N.  Y.  587. 

Where  a  general  contractor,  who  had  furnished  labor  and  materials  for 
a  building,  and  to  whom  money  was  due,  made  a  general  assignment  for 
the  benefit  of  creditors,  the  assignee  took  title  to  such  moneys  subject  to 
liens  filed  by  laborers  or  materialmen  or  subcontractors  under  the  general 
assignment,  but  within  the  ninety  days  prescribed  by  statute.  J.  P.  Kane 
Co.  V.  Kinney,  174  N.  Y.  69,  rev'g  68  App.  Div.  163,  74  Supp.  260. 

A  written  instrument  from  a  debtor  to  a  creditor,  purporting  to  be  a  bill 
of  sale  of  all  the  debtor's  property,  which  is  worth  much  more  than  the 
creditor's  claims,  and  which  states  that  the  property  is  sold  in  considera- 
tion of  the  indebtedness  due  the  creditor  and  to. secure  other  creditors,  is 
not  a  bill  of  sale,  either  absolute  or  as  collateral  security,  but  an  attempted 
assignment  for  the  benefit  of  creditors,  which  is  invalid  in  failing  to  com- 
ply with  the  General  Assignment  Law,  and  the  property  may  be  attached 
by  other  creditors.  Young  v.  Stone,  61  App.  Div.  364,  70  Supp.  558; 
aff'd  174  N.  Y.  517. 

An  assignment  for  the  benefit  of  creditors  made  by  a  corporation  was 
attacked  by  certain  judgment  creditors  as  fraudulent,  and  the  assignment, 
so  far  as  it  related  to  specific  personal  property  on  which  execution  issued 
on  judgments  in  favor  of  the  plaintiffs,  and  against  the  corporation,  were 
liens  at  the  time  of  the  commencement  of  the  action,  was  set  aside  as 
fraudulent  as  to  plaintiff's.  Plaintiffs,  however,  obtained  no  benefit  under 
their  judgments.  Held,  that  they  were  entitled  to  come  in  under  the 
assignment,  and  claim  from  the  assigned  estate  their  pro  rata  share  in 
payment  of  their  claims.  Matter  of  Garver,  84  App.  Div.  262,  82  Supp. 
594;  aff'd,  176  N.  Y.  386. 

Where  a  judgment  creditor  sues  to  set  aside  an  assignment  for  the  bene- 
fit of  creditors  on  the  ground  of  fraud,  and  is  successful  as  to  a  portion  of 
the  property  transferred  to  the  assignee,  but  he  obtains  no  benefit  from  the 
judgment,  it  is  not  an  election  by  him  to  take  in  hostility  to  the  assign- 
ment, and  he  may  take  under  it,  and  his  judgment  constitutes  no  bar  to 
such  relief.  Matter  of  Garver,  176  N.  Y.  386,  aff'g  84  App.  Div.  262, 
82  Supp.  594. 

An  agreement  between  an  assignor  and  the  assignee  that  the  latter  shall 
have  a  greater  compensation  than  his  legal  fees,  based  upon  an  agreement 
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of  the  assignee  that  he  will  administer  the  trust  to  the  best  of  his  knowl- 
edge, skill,  and  ability,  is  void  for  want  of  consideration  and  as  against. 
public  poKcy.     Carpenter  v.  Taylor,  164  N.  Y.  lYl. 

A  general  assignment  without  preferences,  executed  by  a  corporation,, 
will  not  be  set  aside  because  its  officers  had  previously  made  payments  of 
its  moneys  to  themselves,  where  there  is  no  proof  that  the  corporation 
itself  authorized  such  payments.  Creteau  v.  Foote  &  Thome  Glass  Co., 
54:  App.  Div.  168,  66  Supp.  370. 

A  general  assignment  without  preferences  may  be  held  fraudulent  where 
the  assignor  has  withheld  a  considerable  amount  of  his  property  from  the 
assignee.     Harting  v.  Bosenfeld,  26  Misc.  175,  56  Supp.  753. 

An  assignment  made  after  various  conveyances  of  property,  one  of 
which  was  ostensibly  for  a  loan  previously  made  to  the  assignor,  the  pro- 
ceeds of  which  he  did  not  satisfactorily  account  for,  his  business  being 
apparently  prosperous,  and  after  a  transfer  of  his  whole  interest  in  two 
corporations,  of  which  he  was  manager,  was  set  aside  as  fraudulent. 
Cruihshanh  v.  Walsh,  39  App.  Div.  632,  56  Supp.  894. 

Where  it  is  apparent  that  conveyances  of  land  by  a  husband  to  his- 
wife  were  intended  to  transfer  the  title  to  her  only  until  he  should  need  it, 
money  raised  by  him  upon  the  property  while  it  stood  in  her  name  cannot 
be  lawfully  preferred  by  him  in  an  assignment  for  the  benefit  of  creditors 
as  loans  due  to  her,  and  such  preference  and  payments  of  interest  upon 
such  alleged  loans,  made  just  before  the  assignment  was  executed,  are 
fraudulent  and  invalidate  the  assignment.  Fatchen  v.  Waedferlaer,  29 
Misc.  494,  61  -Supp.  949 ;  aff'd,  52  App.  Div.  367,  65  Supp.  122. 

The  omission  from  the  inventory  and  schedules  filed  after  the  execution 
of  an  assignment  for  the  benefit  of  creditors  of  certain  personal  property 
does  not  impair  the  validity  of  that  instrument,  where  it  appears  that  the 
assignee  took  possession  of  the  omitted  property  under  the  assignment,  and 
the  omission  is  not  shown  to  have  been  a  result  of  any  fraud  on  the  part  of 
the  assignor.     Troescher  v.  Cosgrove,  46  App.  Div.  498,  61  Supp.  1036. 

Where  defendant,  in  an  action  on  a  note,  failed  to  answer  or  demur,  but 
procured  extensions  of  time  under  agreement  that  no  judgment  should  be 
entered  against  it,  and  that  on  its  part  no  other  claims  should  intervene 
or  judgments  be  entered  against  it  prior  to  plaintiff's  claim,  and  that  it 
would  promptly  notify  plaintiff  of  anything  which  might  intervene  to  the 
prejudice  of  its  priority,  an  assignment  for  the  benefit  of  creditors,  .made 
by  defendant  in  disregard  of  its  agreement  and  without  notice  to  plain- 
tiff, will  be  set  aside  as  fraudulent.  Third  Nat.  Bank  v.  Buffalo  Wheel 
Co.,  66  App.  Div.  293,  73  Supp.  114;  aff'd,  171  N.  T.  637. 

A  general  assignment  made  by  a  foreign  corporation  in  the  State  of  its 
domicile  and  valid  under  the  laws  thereof  enables  its  assignees  to  main- 
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tain  an  action  in  the  courts  of  this  State,  where  there  are  no  preferences 
and  no  conditions  imposed  upon  creditors.  A  foreign  statute  which  makes 
no  other  limitation  upon  the  common-law  right  of  a  corporation  to  make 
an  assignment  for  creditors,  except  such  as  might  be  implied  from  pro- 
viding a  method  of  proceeding  in  case  of  its  dissolution,  held  not  to  pro- 
hibit such  assignment.     Workum  v.  Caldwell,  27  Misc.  72,  58  Supp.  175. 

A  general  assignment  by  the  president  of  a  corporation  without  au- 
thority of  the  board  of  directors  is  void  as  against  creditors  and  stock- 
holders, and  the  assignee  cannot  maintain  an  action  for  conversion  against 
the  sheriff  for  goods  of  the  corporation  seized  and  sold  under  execution 
issued  on  a  judgment  against  it.  Schaefer  v.  Scott,  40  App.  Div.  438,  57 
Supp.  1035. 

ARTICLE  V. 
RIGHTS,  POWERS,  AND  DUTIES  OF  ASSIGNEE. 

It  will  be  presumed  that  a  general  assignee  would  complete  an  unfin- 
ished executory  contract  of  his  assignor  if  allowed  to  do  so,  where  its  com- 
pletion would  have  been  in  the  interest  of  the  estate.  Vandegrift  v.  Cowles 
Engineering  Co.,  161  N.  Y.  435,  rev'g  33  App.  Div.  148,  53  Supp.  478. 

A  factor  holding  goods  of  a  firm,  on  which  he  has  made  advances  at 
the  time  it  makes  a  general  assignment,  is  not  obliged  to  sell  the  goods  at 
auction,  but  may  dispose  of  them  in  the  manner  he  deems  best  calculated 
to  realize  the  largest  sum. 

It  seems  that  an  assignee  for  creditors  who  is  directed  to  pay  the  debts 
may  not  interpose  the  defense  of  usury.  Matter  of  Atwood  &  Sons,  40 
App.  Div.  272,  57  Supp.  1031. 

An  assig^iee,  whether  deriving  authority  from  a  general  or  particular 
assignment,  cannot  bind  his  assignor  to  the  obligation  of  personal  enforce- 
ment, or  beyond  the  distribution  of  the  property  passed  by  the  assignment. 
Moss  V.  Lindblomm,  26  Misc.  157,  56  Supp.  746;  rev'd,  39  App.  Div. 
686,  57  Supp.  703. 

A  purchase  by  an  assignee  for  creditors  of  assigned  property  on  a  mort- 
gage foreclosure  is  not  void  but  voidable.  Smith  v.  Hamilton,  43  App. 
Div.  17,  59  Supp.  521. 

Where  an  assignment  for  the  benefit  of  creditors  directs  the  payment  of 
the  assignor's  debts,  the  assignee  is  precluded  from  interposing  the  defense 
of  usury  to  a  debt  mentioned  in  the  schedule.  Matter  of  Atwood  &  Sons, 
40  App.  Div.  272,  57  Supp.  1031. 

The  liability  of  an  assignee  for  the  benefit  of  creditors  under  a  lease  of 
his  assignor  rests  on  the  covenants  and  not  upon  use  and  occupation. 
Cameron  v.  Nash,  41  App.  Div.  532,  58  .Supp.  643. 

To  render  an  assignee  for  the  benefit  of  creditors  liable  for  the  rental  of 
premises  under  a  lease  to  the  assignor,  he  must  have  assumed  the  obligation 
expressly  or  by  unequivocal  acts;  and  the  mere  retention  of  exclusive 
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possession  for  six  days  is  insufficient  to  indicate  an  election  to  continue  the 
lease.     H.  L.  Judd  &  Co.  v.  Bennett,  28  Misc.  558,  59  Supp.  624. 

Objection  to  the  sale  by  the  assignee  of  some  small  articles  for  cash 
before  he  filed  his  bond  cannot  be  made  by  a  creditor  who  attended  a 
meeting  of  creditors  at  which  consent  to  such  sales  was  given.  Irving 
Nat.  Bk.  V.  Wilson  Bros.  Woodenware  &  Toy  Co.,  34  App.  Div.  481,  54 
Supp.  313. 

While  an  assignee  may  sell  the  assigned  estate  at  public  or  private  sale, 
if  his  discretionary  power  is  not  limited  by  the  terms  of  the  assignment, 
he  is  bound  to  exercise  the  care  of  an  ordinarily  prudent  man  in  the  con- 
duct of  his  own  business,  and  is  liable  for  bad  faith  or  negligence.  Where 
the  assignee  employed  his  partner  as  counsel,  and  with  the  latter  by  col- 
lusion with  the  wife  of  the  assignor  enabled  her  to  buy  a  part  of  the 
assigned  estate  for  less  than  its  true  value,  and  unnecessarily  delayed  his 
accounting,  }ield,  that  the  assignee  should  not  be  allowed  commissions,  nor 
the  counsel  be  allowed  fees  for  the  pretended  defense  of  the  wife's  claim 
against  the  estate  which  was  a  fraudulent  one.  Matter  of  Leventritt,  40 
App.  Div.  429,  58  Supp.  256. 

Where  the  moneys  obtained  by  the  assignee  on  the  sale  of  property  are 
all  that  it  was  reasonably  worth,  and  the  sales  were  made  at  public  auction 
in  accordance  with  the  rules  and  practice  of  the  court,  the  fact  that  they 
did  not  amount  to  the  value  stated  in  the  inventory,  prepared  by  the 
assignor,  does  not  afford  ground  for  charging  the  assignee  with  the  dif- 
ference.    Matter  of  Donaldson,  27  Misc.  745,  59  Supp.  656. 

The  validity  of  the  sale  conducted  by  the  attorneys  of  the  trustee,  to 
whom  an  insolvent  made  an  assignment  for  creditors,  one  of  them  acting 
as  auctioneer,  to  one  with  whom,  unknown  to  the  trustees  or  insolvent, 
they  had  agreed  that,  if  he  became  the  purchaser,  it  should  be  for  the  joint 
benefit  of  them  and  him,  may  be  asserted,  not  only  by  the  trustee,  but  by 
the  insolvent;  the  assignment  providing  for  return  to  him  of  any  surplus 
after  payment  of  the  creditors,  so  that,  under  the  Laws  of  1875,  page  618, 
chapter  545,  there  was  a  reverter  to  him. 

The  invalidity  of  a  sale  by  a  trustee,  to  whom  an  insolvent  made  an 
assignment  for  creditors,  with  provision  for  return  to  him  of  any  surplus 
after  payment  of  his  debts,  because  of  the  attorneys  who  conducted  the 
sale  for  the  trustee  becoming  the  purchasers  through  another,  need  not  be 
asserted  in  the  accounting  proceedings  by  the  trustee  or  by  action  to 
avoid  the  final  order  of  confirmation  therein,  but  may  be  by  a  subsequent 
independent  action.  Bush  v.  Halsted,  121  App.  Div.  538,  106  Supp.  133. 
A  trustee  for  the  benefit  of  creditors,  who  purchased  property  on  fore- 
closure sale  for  the  benefit  of  such  creditors,  was  entitled  to  be  reimbursed 
what  he  had  paid  to  acquire  the  property,  and  not  merely  so  much  thereof 
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as  was  required  to  satisfy  the  mortgage.  Eisert  v.  Bowen,  117  App.  Div. 
488,  102  Supp,  Y07. 

Where  an  assignee  for  the  benefit  of  creditors,  who  sells  property  in  his 
hands  at  less  than  the  appraised  value,  fails  to  show  that  the  price  re- 
ceived is  fair  and  reasonable,  and  it  appears  that  even  the  inventoried  price 
is  less  than  that  for  which  like  goods  are  sold  by  other  dealers,  it  is  not 
error  to  charge  such  assignee  with  the  difference  between  the  prices  at 
which  inventoried  and  at  which  sold.  In  such  case,  on  the  assignee's  fail- 
ing to  account  for  all  the  property  set  forth  in  his  inventory,  he  may 
properly  be  charged  with  the  same  at  its  inventoried  value.  Matter  of 
MacFarlane,  65  App.  Div.  93,  72  Supp.  723 ;  aff'd,  169  N.  Y.  608. 

An  assignment  for  creditors  by  a  building  contractor,  who  had  a  con- 
tract providing  that,  in  case  the  owner  was  compelled  to  complete  the 
work,  and  the  cost  of  completion  did  not  exceed  the  balance  due  the  con- 
tractor, the  difference  should  be  paid  to  him,  passed  to  the  assignee  the 
amount  due  the  contractor  at  the  time  the  assignment  was  made,  or  what- 
ever became  due  to  him  thereafter  by  reason  of  the  owner's  completing 
the  work  and  leaving  a  surplus,  as  against  a  subsequently  filed  mechanic's 
lien.  N.  J.  Steel  &  Iron  Co.  v.  Eohinson,  74  App.  Div.  481,  77  Supp. 
547. 

Where  the  assignee  took  possession  of  the  premises  formerly  occupied 
by  the  assignor,  with  the  consent  of  the  landlord,  who  thereafter  recovered 
a  judgment  for  use  and  occupation  against  the  assignee  personally,  Jield, 
that  the  landlord  had  no  claim  to  a  preference  or  to  any  payment  from 
the  estate.    Matter  of  Donaldson,  27  Misc.  745,  59  Supp.  656. 

The  use  of  the  premises  being  necessary  for  storage  purposes  only,  and 
suitable  premises  being  obtainable  at  a  much  lower  rental,  and  there  being 
no  evidence  that  the  assignee  was  not  possessed  of  funds,  held,  that  he  was 
not  entitled  to  reimbursement.  Matter  of  Donaldson,  27  Misc.  745,  59 
Supp.  656. 

If  the  assignee  remains  in  possession  of  premises  occupied  by  the 
assignor  under  a  lease  which  passes  by  the  assignment,  his  liability  for 
rent  thereafter  rests  upon  the  covenants  of  the  lease  and  not  upon  the  use 
and  occupation.    Cameron  v.  Nash,  41  App.  Div.  532,  58  Supp.  643. 

An  assignee  for  the  benefit  of  creditors  of  an  insolvent  firm  may  main- 
tain an  action  to  set  aside  transfers  made  by  his  assignors  in  violation  of 
section  30  of  the  General  Assignment  Act,  prohibiting  preferences  in  ex- 
cess of  one-third  of  the  assigned  estate,  where  the  complaint  alleges  that 
such  payments  and  transfers  were  made  and  received  with  knowledge  of 
the  insolvency  of  the  assignors  and  in  contemplation  of  the  impending 
general  assignment.     Wile  v.  Cauffman,  39  App.  Div.  206,  57  Supp.  240. 

In  the  absence  of  any  claim  of  fraud  in  the  transaction,  an  assignee  for 
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the  benefit  of  creditors  has  no  power,  under  chapter  314,  Laws  of  1858, 
to  avail  himself  of  the  defense  that  a  mortgage  executed  by  his  assignor, 
covering  real  and  personal  property,  was  not  filed  as  a  chattel  mortgage, 
as  an  unfiled  chattel  mortgage  cannot  be  deemed  a  transfer  of  property  in 
fraud  of  creditors.  Sheldon  v.  Wichham,  161  IS.  Y.  500,  rev'g  27  App. 
Div.  628,  50  Supp.  314. 

An  assignee  for  the  benefit  of  creditors  in  distributing  the  property 
should  follow  strictly  the  terms  of  the  assignment.  It  is  his  guide  and 
furnishes  the  measure  of  his  duty.  Matter  of  Whitney,  144  App.  Div. 
117. 

An  assignee  for  benefit  of  creditors  has  power  to  maintain  an  action  for 
conversion  against  one,  who,  against  the  protest  of  the  assignee,  took 
possession  of  goods  of  the  assignor,  claiming  under  a  chattel  mortgage  void 
as  to  creditors  because  not  filed  in  proper  time,  and  sold  them.  Harris  v. 
Batjer,  26  Misc.  702,  57  Supp.  90. 

The  purchase  by  the  assignee  of  part  of  the  assigned  property  at  a  fore- 
closure sale,  on  his  individual  account,  is  not  void  but  voidable  only, 
though  creditors  have  a  right  to  step  in  and  take  the  benefit  of  it,  although 
no  actual  fraud  is  shown,  and  his  acquisition  of  the  title  ends  his  relation 
to  the  property  as  trustee  of  an  express  trust.  Smith  v.  Hamilton,  43  App. 
Div.  17,  59  Supp.  521. 

A  general  assignee  of  a  tenant  is  not  liable  for  monthly  rent  which  fell 
due  the  day  before  the  assignment  was  made ;  nor  for  use  and  occupation 
where  the  lease  remained  in  effect  during  the  entire  period  of  his  occu- 
pancy. Walton  V.  Stafford,  162  N.  Y.  558,  aff'g  14  App.  Div.  310,  43 
Supp.  1049. 

Where  a  firm  of  insurance  agents  collected  premiums  due  the  com- 
pany and  deposited  them  in  the  bank  in  the  name  of  the  firm  for  the  pur- 
pose of  remitting  them  to  the  company,  and  after  remitting  checks  against 
the  deposit  made  an  assignment  for  the  benefit  of  creditors  before  the 
checks  could  be  presented  to  the  bank  for  payment,  the  money,  being  held 
in  trust  and  capable  of  identification,  did  not  pass  to  the  assignee. 
Dickinson  v.  First  National  Bank,  64  App.  Div.  254,  72  Supp.  6. 

A  transfer  by  an  assignee  for  creditors  of  an  account  of  his  assignor 
with  brokers  secured  by  the  deposit  of  a  certificate  of  stock  of  which  the 
assignee  was  not  aware,  to  an  attorney,  set  aside  for  fraud  or  mutual  mis- 
take and  because  the  minds  of  the  parties  had  never  met.  <Flynn  v.  Smith, 
111  App.  Div.  870,  98  Supp.  56. 

A  stockbroking  firm  holding  stock  deposited  with  it  for  safe-keeping 
only,  and  also  other  stock  deposited  as  margin  for  trading  accounts  or 
stocks  purchased  on  margin,  pledged  all  the  stock  to  a  bank  to  secure  a 
loan,  and  subsequently  assigned  for  the  benefit  of  creditors.     The  bank 
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sold  sufficient  of  the  collateral  to  pay  its  claim,  including  the  stock  held 
for  safe-keeping,  and  returned  to  the  assignee  the  remaining  collateral, 
including  the  stock  deposited  as  margin  with  the  firm  by  parties  who  be- 
fore the  assignment  had  tendered  the  amount  due  from  them  and  de- 
manded the  stock.  Held,  that  since  it  would  have  been  the  duty  of  the 
bank,  had  it  been  advised  of  the  facts,  to  have  sold  the  other  stocks  before 
selling  the  stock  deposited  for  safe-keeping  with  the  firm,  the  stock  re- 
turned to  the  assignee  should  be  sold,  and  the  proceeds  first  applied  to  the 
claim  of  the  owner  of  the  stock  so  deposited  for  safe-keeping.  Matter  of 
Mills,  125  App.  Div.  730,  110  Supp.  314,  modif'g  57  Misc.  315,  107 
Supp.  1057. 

Where,  after  an  assignment  for  the  benefit  of  creditors,  bankruptcy  pro- 
ceedings were  instituted  against  the  insolvent,  the  assignee  was  entitled  to 
account  in  the  bankruptcy  court,  which  right  would  be  presumed  to  have 
been  impliedly  written  into  the  assignee's  official  bond  so  as  to  render  the 
surety  liable  for  the  assignee's  failure  to  comply  with  the  judgment  of  the 
bankruptcy  court  in  the  accounting  proceedings.  Cohen  v.  American 
Surety  Co.  of  N.  Y.,  192  N.  Y.  227,  aff'g  123  App.  Div.  519,  108  Supp. 
385. 

ARTICLE  VI. 
MISCELLANEOUS   PROVISIONS   AND    MATTERS    OF    PRACTICE. 

Where  the  sole  question  is  as  to  the  right  of  possession  of  goods  as  be- 
tween a  pledgee  thereof  and  the  general  assignee  of  the  pledgors,  the  latter 
are  not  essential  parties  to  the  action.  National  Bank  of  Deposit  v.  Sardy, 
26  Misc.  555,  57  Supp.  625 ;  afE'd,  44  App.  Div.  357,  61  Supp.  155,  166 
K  Y.  380. 

An  order  to  show  cause  why  a  foreign  general  assignee  residing  in  a 
foreign  State  should  not  be  punished  for  contempt  in  failing  to  account 
after  having  been  ordered  to  do  so,  which  is  made  returnable  within  thirty 
days,  and  served  by  mail  fifteen  days  before  the  return  day,  is  irregular, 
as,  if  regarded  as  an  order  to  show  cause,  it  should  be  made  returnable 
within  eight  days,  and  if  a  citation  under  the  Assignment  Act,  it  should 
be  served  without  the  State  thirty  days  before  the  return  day.  Matter  of 
Siehert,  30  Misc.  680,  62  Supp.  513. 

A  judgment  creditor  of  an  estate  which  has  been  assigned  for  the  benefit 
of  creditors  may  sue  to  set  aside  a  fraudulent  judgment,  where  the  com- 
plaint alleges  that  the  assignee  refuses  to  sue  after  demand,  or  is  a  party 
to  the  fraud.  Marhell  v.  Hill,  34  Misc.  133,  69  Supp.  537 ;  rev'd,  64  App. 
Div.  191,  71  Supp.  924. 

A  general  assignee  for  creditors  in  an  action  against  the  estate  may 
either  compromise  the  claim,  or  answer  and  admit  the  truth  of  such  alle- 
gations as  he  knows  to  be  correct.  Marhell  v.  Hill,  34  Misc.  133,  69  Supp. 
537;  rev'd,  64  App.  Div.  191,  71  Supp.  924. 
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Counsel  fees  should  not  be  allowed  on  motion,  but  should  be  paid  by  the 
assignee  and  made  a  part  of  his  account.  Matter  of  Reynolds  &  Co.,  30 
Misc.  397,  62  Supp.  515. 

Where  a  corporation  made  a  general  assignment,  anu  a  notice  was  pub- 
lished to  creditors  to  present  their  claims,  and,  after  the  account  of  the 
general  assignee  had  been  sent  to  a  referee  for  settlement,  the  city  of  New 
York,  whose  name  did  not  appear  on  the  books  as  a  creditor,  filed  a  claim 
for  personal  taxes,  but  did  not  appear  on  the  reference,  and  the  referee's 
report  was  filed  without  notice  to  such  city,  and  provisions  made  for  pay- 
ing creditors,  but  not  for  paying  the  city,  and  subsequently,  without  notice 
to  creditors,  the  city  filed  exceptions  to  the  report  at  a  date  later  than  the 
day  of  the  return  of  the  motion  for  confirmation,  and  the  court  thereupon 
preferred  the  claim  of  the  city  to  all  other  claims  except  costs  and  ex- 
penses, and  these,  with  the  claim  for  taxes,  exhausted  the  fund,  a  re- 
argument  will  be  granted  to  afford  opportunity  to  show  why  the 
exceptions  should  not  have  been  disregarded.  Matter  of  Bowlby,  36  Misc. 
343,  73  Supp.  565 ;  granting  rehearing,  34  Misc.  311,  69  Supp.  783. 

Where  all  the  scheduled  debts  of  the  assignors  had  been  paid  or  com- 
promised and  the  creditors  had  consented  to  the  restoration  of  the  assigned 
estate  to  the  assignors,  but  the  assignee  refused  to  deliver  it  over,  claiming 
that  he  was  entitled  to  retain  it  until  his  fees  were  paid  and  his  accounts 
settled,  held,  that  an  injunction  restraining  his  sale  of  hotel  property  was 
properly  issued  and  that  an  order  directing  him  to  turn  over  such  prop- 
erty to  one  of  the  assignors  as  receiver  on  his  giving  security  should  be 
affirmed.    Dickinson  v,  Earle,  34  App.  Div.  559,  54  Supp.  475. 

After  a  debtor  had  made  a  general  assignment  he  effected  a  compromise 
with  his  creditors,  and  thereupon,  allowing  the  assignee,  who  had  not  ad- 
vertised for  claims,  to  retain  a  certain  amount,  more  than  5  per  cent,  of 
the  moneys  which  had  come  to  his  hands,  executed  a  release  to  him,  and 
3  bond  of  indemnity,  and  received  a  reassignment  of  the  property.  Held, 
on  the  facts,  that  he  could  not  maintain  an  action  to  have  the  release  set 
aside  and  for  an  accounting,  on  the  grounds  of  duress,  and  that  the  ac- 
ceptance of  the  balance  of  money  paid  over  to  him,  and  the  receipt  there- 
for in  full,  ratified  the  retention  of  the  amount  for  fees,  as  to  which  he 
alone,  after  the  compromise,  was  concerned.  McOann  v.  O'Brien,  40 
App.  Div.  193,  57  Supp.  897. 

An  application  made  in  1903  to  remove  an  assignee  of  a  firm  which  had 
assigned  in  1886,  where  there  were  no  specific  charges  of  misconduct,  and 
the  assignee  alleged  that  he  had  sold  all  the  assets  in  1886 ;  that  the  ex- 
penses and  preferred  debts  exceeded  them;  that  the  general  creditors  in 
1877  waived  a  formal  accounting,  and  that  the  moving  creditor  had  not 
notified  him  of  his  claim  until  the  motion,  and  one  of  the  assignors  was 
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dead  —  will  be  denied  for  laches.  Matter  of  Gebhardt,  41  Misc.  570,  85 
Supp.  118. 

Under  the  General  Assignment  Act,  section  21,  providing  that  an 
order  for  examination  of  the  books  and  accounts  of  a  person  mak- 
ing an  assignment  may  be  made  on  petition  of  an  interested  party,  a 
judgment  creditor,  whose  judgment  was  entered  on  a  verdict  rendered  be- 
fore the  assignment  was  made,  is  a  party  interested  and  is  entitled  as  such 
to  petition  for  an  order  for  examination,  notwithstanding  his  claim  was 
founded  on  a  tort.  Matter  of  Workingmen's  Pub.  Assoc,  62  App.  Div. 
604,  71  Supp.  248. 

The  examination  to  gain  information  as  to  the  assigned  property, 
allowed  by  section  21  of  the  General  Assignment  Act,  must  be  confined  by 
the  order  requiring  a  transferee  of  the  assignee  to  produce  its  books  and 
papers,  to  those  relating  to  the  purchases  made  from  the  assignee.  Matter 
of  Farmer,  38  App.  Div.  621,  56  Supp.  328. 

An  assignee  for  the  benefit  of  creditors  will  not  be  removed  at  the  suit 
of  creditors  because  he  offered  judgment  on  a  valid  claim  against  the 
estate,  where  no  fraud  or  fraudulent  intent  was  shown.  Marhel  v.  Hill, 
34  Misc.  133,  69  Supp.  537;  rev'd,  64  App.  Div.  191,  71  Supp.  924. 

Whether  or  no  the  court  has  power  to  grant  a  reference  on  the  petition 
of  an  assignee  for  the  benefit  of  creditors  for  the  purpose  of  advising  him 
as  to  whether  persons  who  equipped  premises  leased  by  the  assignor  under 
a  contract  whereby  they  retained  title  until  the  price  was  paid  have  a 
right  to  remove  the  articles,  it  will  not  do  so  where  the  financial  responsi- 
bility of  the  conditional  vendors  is  not  questioned,  where  they  can  enforce 
their  right  to  retake  the  articles  by  other  proceedings,  where  the  rights  of 
mortgagees,  judgment  creditors,  and  mechanics'  lienors  cannot  be  adjudi- 
cated on  the  reference,  and  it  will  be  so  long  and  expensive  as  to  defeat 
the  purpose  of  the  application.  Matter  of  U.  S.  Restaurant  &  Realty  Co., 
140  App.  Div.  486. 

In  proceedings  in  New  York  city  the  rule  requiring  notice  to  present 
claims  to  the  referee  to  be  sent  to  all  the  creditors  upon  the  books  of  the 
assignor  must  be  observed.  Matter  of  Ripsom  &  Newland  Fur.  Co.,  32 
Misc.  56,  66  Supp.  113. 

After  an  assignment  for  benefit  of  creditors  an  arrangement  was  made 
for  a  reassignment  to  the  assignor,  and  he  gave  the  assignee  a  bond  con- 
ditioned to  protect  the  assignee  from  expenses  by  reason  of  the  assignment 
and  reassignment,  and  the  assignee,  in  consideration  of  such  sums  as 
might  thereafter  be  advanced  to  him  as  assignee  by  plaintiff,  assigned  the 
bond  to  plaintiff.  Plaintiff  was  surety  on  the  assignee's  bond.  Held,  that 
plaintiff  could  not  recover  of  the  sureties  on  the  bond  given  to  the  assignee 
for  moneys  advanced  after  the  assignment  on  account  of  expenses  and  dis- 
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bursements  by  the  assignee  growing  out  of  the  assignment  and  reassign- 
ment.   Dunham  &  Co.  v.  McCann,  110  App.  Div.  157,  97  Supp.  212. 

Where  an  assignment  for  the  benefit  of  creditors  was  valid  when  made, 
and  the  assignee  executed  a  bond  to  duly  account  for  all  moneys  received 
by  him  as  such  assignee,  after  which  the  assignment  was  vacated  by  pro- 
ceedings in  bankruptcy  against  the  insolvent,  and  the  assignee  thereafter 
settled  his  account  in  the  bankruptcy  court,  but  failed  to  pay  over  the 
amount  due  to  the  trustee  in  bankruptcy  as  determined  on  such  account- 
ing, the  trustee  in  bankruptcy,  after  having  obtained  leave  from  the  State 
court  to  sue  under  the  Laws  of  1877,  page  545,  chapter  466,  section  9, 
providing  that  an  action  on  an  assignee's  bond  may  be  prosecuted  by  a 
party  in  interest  by  leave  of  court,  was  entitled,  without  further  action 
in  the  State  court,  to  sue  on  the  assignee's  bond,  and  recover  the  amount 
due  from  such  assignee  for  the  benefit  of  the  creditors  of  the  bankrupt. 
Cohen  v.  American  Surety  Co.  of  N.  Y.,  192  K  Y.  227,  aff'g  123  App. 
Div.  519,  108  Supp.  385. 

Where  a  guardian  of  infants  dies  insolvent  and  indebted  to  their  estates, 
and  his  surviving  partner  makes  a  general  assignment  of  the  assets  of  the 
firm  to  one  who  is  a  surety  on  the  guardian's  bond,  and  the  assignee  re- 
ceives moneys  of  the  infants,  and  permits  judgment  to  be  recovered  against 
himself  therefor  by  the  administrators  of  the  guardian,  after  admission  of 
the  allegations  of  their  complaint  and  a  trial,  judgment  creditors  of  the 
firm  to  which  the  guardian  belonged  can  sue  to  set  the  judgment  aside, 
though  there  has  been  no  actual  fraud,  as  the  general  assignee  has  allowed 
a  recovery  of  the  judgment  against  him,  which  reduced  the  fund  belonging 
to  the  estate,  and  relieves  such  assignee  of  his  liability  as  surety  for  the 
guardian.  Marlcell  v.  Hill,  34  Misc.  133,  69  Supp.  537;  rev'd,  64  App. 
Div.  191,  71  (Supp.  924. 

ARTICLE  VII. 
RIGHTS  AND  REMEDIES  OF  CREDITORS. 

A  creditor  may  file  a  claim  with  the  assignee  after  distribution  and  be- 
fore final  decree.    Matter  of  Bowlhy,  34  Misc.  311,  69  Supp.  783. 

A  creditor  who  holds  collateral  security,  but  has  realized  nothing 
thereon,  may  prove  his  claim  for  the  full  amount,  and  is  entitled  to  pro 
rata  payment  out  of  the  estate  although  he  has,  since  filing  his  claim, 
realized  on  the  security,  where  the  dividend  will  pay  no  considerable  part 
of  the  original  claim.    Matter  of  Bicknell,  31  Misc.  302,  64  Supp.  360. 

In  an  action  by  a  bank  to  establish  an  equitable  lien  on  goods  under  a 
contract  with  the  owners  thereof,  who  subsequently  made  an  assignment, 
the  assignee  was  not  a  necessary  party.  National  Banle  of  Deposit  v. 
Rogers,  166  IST.  T.  380. 

In  an  action  to  recover  for  goods  sold  and  delivered  by  an  assignor, 
plaintiff  offered  the  original  general  assignment,  which  was  recorded,  and 
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also  the  assignee's  bond  and  schedule,  in  evidence,  and  objection  was  made 
to  the  inventory  and  schedule  only.  The  assignee  testified,  without  ob- 
jection, to  the  fact  of  assignment.  Held,  that  the  claim  that  there  was  no 
proof  of  the  assignment  was  untenable.  Hitchings  v.  Kayser,  65  App. 
Div.  302,  72  Supp.  749 ;  a£E'd,  171  N.  Y.  636. 

On  the  question  whether  the  trustee  appointed  by  the  creditors  of  an 
insolvent  firm  to  complete  the  unfinished  contracts  of  the  firm  for  the 
benefit  of  creditors,  in  accepting  the  trust,  was  to  become  personally  bound 
for  the  costs  of  materials  he  might  purchase  in  completing  the  contracts  as 
trustee,  evidence  was  admissible  as  to  whether  his  services  were  to  be 
gratuitous,  or  to  be  paid  for.  Megowan  v.  Peterson,  102  App.  Div.  350, 
92  Supp.  611. 

Where  an  assignment  to  trustees  to  pay  debts  was  void,  and  a  creditor, 
with  knowledge  thereof,  accepted  and  retained  a  dividend  to  release  the 
trustee,  and  thereafter  procured  from  the  assignor  his  notes  and  security 
for  the  balance  of  the  claim  unpaid,  and  enters  judgment  by  confession, 
he  cannot  enforce  it  against  the  funds  representing  the  assignor's  estate. 
N.  Y.  Pub.  Lib.  v.  Tilden,  39  Misc.  169,  79  Supp.  161. 

In  an  action  against  an  assignee  for  the  benefit  of  creditors  of  brokers 
to  recover  a  surplus  of  certain  bonds  which  had  been  purchased  by  the 
brokers  for  plaintiffs  and  another  customer,  remaining  after  the  satisfac- 
tion of  loans  which  they  were  pledged  to  secure,  the  findings  considered, 
and  held  to  sustain  the  referee's  conclusion  that  plaintiffs  and  such  other 
customers  were  entitled  to  the  surplus  as  against  the  general  creditors. 
Hunt  V.  Marquand,  109  App.  Div.  729,  96  .Supp.  546. 

A  stockbroker  holding  stock  for  safe-keeping,  and  also  other  stock 
pledged  to  him  to  cover  margins,  pledged  it  all  to  a  bank  to  secure  a  loan 
to  himself,  and  subsequently  assigned  for  the  benefit  of  his  creditors.  The 
bank  sold  sufficient  of  the  collateral  to  pay  its  claim,  including  the  stock 
held  fot  safe-keeping,  and  returned  the  remaining  collateral  to  the  assignee, 
including  the  stock  placed  with  the  broker  owned  by  two  persons  who  had 
before  the  assignment  tendered  the  amount  due  from  them  and  demanded 
their  stock.  Held,  that  all  the  stock  returned  should  be  sold  by  the 
assignee,  and  the  proceeds  divided  among  the  owners  of  the  stock  held  for 
safe-keeping  and  of  the  margin  stock  on  which  tender  had  been  made,  in 
proportion  to  the  actual  equity  of  each  owner  in  the  stock.  Matter  of 
Mills,  57  Misc.  315,  107  Supp.  1057 ;  modif'd,  125  App.  Div.  730,  110 
Supp.  314. 

ARTICLE  VIII. 
PREFERENCES. 

It  seems  that  an  assignment  for  benefit  of  creditors  made  by  a  cor- 
poration to  a  director  or  stockholders  is  not  invalid  under  section  48  of 
the  Stock  Corporation  Law  (section   66,  Consolidated  Laws),  since  the 
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transfer  therein  prohibited  is  one  for  the  payment  of  a  debt,  operating  in 
the  nature  of  a  preference  to  the  transferee,  and  a  trust  for  the  benefit  of 
the  general  creditors  and  stockholders  is  imposed  in  consequence.  Linder- 
man  v.  Hastings  Card  &  Paper  Co.,  38  App.  Div.  488,  56  Supp.  456. 

Section  48  of  the  Stock  Corporation  Law  (now  section  66,  Consolidated 
Laws)  does  not  prohibit  a  corporation  which  is  insolvent  from  executing 
to  one  of  its  directors  a  general  assignment  without  preferences,  except  as 
authorized  by  the  statute,  for  the  benefit  of  creditors.  Munzinger  v. 
United  Press,  52  App.  Div.  338,  65  Supp.  194. 

An  assignment  for  the  benefit  of  creditors  by  a  foreign  corporation, 
made  in  this  (State,  of  property  here,  is  subject  to  the  Greneral  Assignment 
Law,  and  only  one-third  of  the  assets  may  be  given  to  the  preferred  credit- 
ors. The  provisions  of  section  48  of  the  Stock  Corporation  Law  (now 
section  66,  Consolidated  Laws),  forbidding  preferences  by  a  corporation 
in  this  State,  do  not  apply  to  a  foreign  corporation.  Matter  of  Hoisted, 
42  App.  Div.  101,  58  Supp.  898. 

A  general  assignment  executed  by  a  corporation  organized  under  the 
laws  of  another  State,  by  which  it  conveys  all  its  property  to  an  attorney 
in  trust  for  the  benefit  of  its  creditors,  certain  of  whom  are  preferred,  will 
be  recognized  as  a  valid  transfer  of  a  claim  existing  against  a  domestic 
corporation  organized  under  the  laws  of  this  State,  which  has  commenced 
proceedings  for  its  voluntary  dissolution,  and  the  receiver  appointed  in 
such  proceedings  will  be  directed  to  pay  over  the  amount  of  the  claim  to  a 
trustee  appointed  by  the  court  of  the  State  in  which  such  foreign  cor- 
poration was  domiciled,  in  place  of  a  deceased  assignee  named  in  the  in- 
strument of  assignment.  Matter  of  Hulberi  Bros.  &  Co.,  160  N.  Y.  9, 
rev'g  38  App.  Div.  323,  57  Supp.  38. 

Laws  of  1897,  page  772,  chapter  624,  section  29,  enacts  that,  on  a  dis- 
tribution of  assets  under  an  assignment  for  benefit  of  creditors,  the  wages 
of  employees  earned  within  a  year  of  the  assignment  shall  be  preferred. 
Plaintiff  contracted  in  the  name  of  a  corporation  with  farmers  for  pickles, 
which,  on  delivery  to  him,  were  prepared  by  him  and  shipped  to  the  cor- 
poration; plaintiff's  compensation  from  the  corporation  being  based  on 
the  amount  of  pickles  shipped.  There  were  no  persons  under  him,  except 
a  few  at  intervals.  The  corporation  called  him  a  "  Superintendent." 
Held,  that  he  was  an  employee  within  the  statute.  Hopkins  v.  Cromwell, 
89  App.  Div.  481,  85  Supp.  839. 

Independent  contractors  who  have  done  work  for  the  assignor  oi£  ma- 
terial furnished  by  him  are  not  employees,  and  are  not  entitled  to  prefer- 
ence in  payment  as  such.  Matter  of  Bipsom  &  Newland  Fur.  Co.,  32 
Misc.  56,  66  iSupp.  113. 
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Commissions  of  a  salesman  are  not  entitled  to  preference  in  payment 
under  the  statute,  where  they  were  no  part  of  his  wages  or  salary,  but 
were  earned  under  an  independent  agreement  by  which  he  became  a  con- 
signee of  the  goods  and,  in  his  discretion,  reconsigned  them  to  the  firm 
and  shared  with  it  the  commissions  on  the  sales.  Matter  of  Fowler,  29 
Misc.  425 ;  sub  nam..  In  re  Carson,  60  Supp.  545. 

A  member  of  a  firm  made  a  general  assignment  of  his  individual  prop- 
erty after  distribution  of  the  firm  property  under  an  assignment  by  the 
firm,  and  directed  that  after  the  payment  of  certain  preferred  claims,  not 
exceeding  one-third  of  the  assets,  the  remainder  should  be  distributed 
among  the  firm  and  individual  creditors  pro  rata.  Held,  a  preference  in 
favor  of  the  firm  creditors,  in  violation  of  the  Laws  of  1887,  chapter  503, 
section  30,  providing  that  in  general  assignments  any  preference  shall  not 
be  valid  except  to  the  amount  of  one-third  in  value  of  the  estate;  and, 
should  one-third  of  the  assets  be  insufficient  to  pay  in  full  the  preferred 
claims,  then  said  assets  should  be  applied  pro  rata.  Matter  of  Bachy,  169 
ISr.  Y.  460,  rev'g  59  App.  Div.  383,  69  Supp.  827. 

Personal  taxes  of  the  assignor  are  a  preferred  claim  against  the  estate. 
Matter  of  Bipsom  &  Newland  Fur.  Co.,  32  Misc.  56,  66  Supp.  113. 

To  avoid  transfer  made  to  pay  hona  fide  existing  debts  prior  to  a  general 
assignment  on  the  ground  that  they  are  preferences  in  violation  of  the 
act,  it  must  be  clearly  shown  not  only  that  the  debtors  intended  to  create 
such  a  preference,  but  also  that  the  creditors  knew  that  an  assignment  was 
contemplated  and  that  the  purpose  of  the  transfers  was  to  give  a  prefer- 
ence in  excess  of  that  allowed  by  the  act.  Shotwell  v.  Dixon,  163  N.  Y. 
43,  affg  22  App.  Div.  258,  48  Supp.  984. 

An  agreement  between  an  assignor  and  his  landlords  to  give  them  a 
preference  for  past  due  rent  on  condition  that  neither  the  assignor  nor  the 
assignee  should  be  required  to  pay  rent  for  the  following  three  months, 
further  provided  that  the  title  to  the  lease  should  pass  to  the  assignee  and 
that  he  might  sublet  the  premises,  provided  that  such  new  tenant  should 
be  acceptable  to  the  landlords  and  procure  a  guarantor  before  the  following 
month,  and  in  case  of  his  failure  to  do  so  the  agreement  to  be  void  and 
the  premises  surrendered.  Held,  that  the  provisions  were  separate  and 
distinct,  and  the  portion  relating  to  a  termination  of  the  agreement  re- 
ferred only  to  the  subletting,  and  did  not  render  the  assignee  liable  for  the 
rent.    Bachrach  v.  Leventritt,  45  App.  Div.  533,  61  Supp.  343. 

The  knowledge  possessed  by  the  member  of  an  insolvent  firm,  who  joins 
in  preferential  transfers  to  himself  as  guardian  of  certain  infants  before 
the  execution  of  a  general  assignment  by  the  firm,  and  afterward  joins  in 
such  general  assignment,  affects  the  transfers  to  him  as  guardian.  Wile 
V,  Cauffman,  39  App.  Div.  206,  57  Supp.  240. 
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Personal  taxes  due  to  the  city  from  the  assignor,  with  interest  for  his 
defaults  in  payment  within  the  statutory  time,  held,  entitled  to  a  prefer- 
ence before  all  other  claims  presented,  after  deducting  the  expenses  and 
costs  of  the  accounting.    Matter  of  Donaldson,  27  Misc.  745,  59  S'upp.  656. 

A  salesman  employed  to  sell  on  commission,  though  his  compensation 
was  measured  in  part  by  a  share  of  the  profits,  held,  an  employee  entitled 
to  preference  under  the  statute.  Ma:tter  of  Donaldson,  27  Misc.  745,  59 
Supp.  656. 

Motion  to  compel  an  assignee  to  pay  a  claim  for  services  rendered  to  the 
assignor  previous  to  the  assignment,  as  a  preferred  claim,  it  not  appearing 
that  the  services  were  rendered  within  a  year,  or  whether  the  assignee  had 
funds  to  pay  preferred  claims  in  full,  and  an  action  being  pending  to 
set  the  assignment  aside,  denied.  Matter  of  Jacobs,  27  Misc.  757,  59 
Supp.  549. 

An  ordinary  salesman  traveling  and  selling  gooas  in  a  particular  terri- 
tory selected  by  the  assignor,  and  whose  compensation  consists  solely  of 
commissions,  is  entitled  to  a  preference,  as  an  employee,  over  the  general 
creditors.    Matter  of  Smith,  59  Supp.  799. 

For  services  rendered  to  an  assignor  under  an  employment  entered  into 
since  the  enactment  of  Laws  of  1897,  chapter  624,  amending  Laws  of 
1877,  chapter  466,  section  29,  for  carting  merchandise,  by  a  truckman 
carrying  on  a  general  business  by  means  of  teams  driven  by  other  men, 
his  personal  services  not  entering  into  and  constituting  the  foundation  of 
the  claim,  he  is  not  entitled  to  a  preference  as  an  employee.  Matter  of 
Kimherly,  37  App.  Div.  106,  55  Supp.  1024. 

ARTICLE  IX. 

ACCOUNTING  BY  ASSIGNEE. 

Under  the  Laws  of  1877,  chapter  466,  sections  10  to  13,  and  Laws  of 
1877,  chapter  466,  section  20,  subdivision  5,  providing  for  the  settlement 
of  the  accounts  of  an  assignee  for  benefit  of  creditors,  and  for  citation  on 
all  persons  interested,  where  an  assignee  dies,  and  a  compulsory  proceeding 
is  taken  by  certain  of  the  creditors  for  an  accounting  by  his  personal  rep- 
resentative and  for  a  transfer  of  the  assets  to  a  substituted  assignee,  and 
for  discharge  of  the  sureties  of  the  deceased  assignee,  all  the  creditors 
interested  in  the  assignment  must  be  cited.  Matter  of  Farmer,  35  Misc. 
150,  71  Supp.  462. 

Though  an  assignee  had  been  superseded  by  proceedings  in  bank- 
ruptcy in  which  the  assignor  has  been  adjudged  a  bankrupt,  and  the  as- 
signee directed  to  turn  over  the  estate,  he  may  still  be  required  to  account 
in  the  State  court.    Matter  of  Bieher,  38  App.  Div.  639,  59  Supp.  118. 

Where  a  party  is  named  assignee  for  the  benefit  of  creditors  under  a  gen- 
Voi,.  II  — 3 


1044  DEBTOR  AND  CEEDITOE  LAW. 

eral  assignment,  and  is  subsequently  appointed  receiver  to  take  charge  of 
the  debtor's  property  in  another  State,  and  gives  bond  for  the  faithful  dis- 
charge of  his  duties  as  such,  he  cannot  be  charged  as  assignee  with  all  the 
assignor's  property,  whether  in  the  State  where  appointed  assignee  or 
where  appointed  receiver,  and  then  be  refused  credit  for  disbursements 
made  on  the  receiver's  account.  Matter  of  MacFarlane,  65  App.  Div.  93, 
12  ,Supp.  723 ;  afE'd,  169  K  Y.  608. 

Where  a  party  appointed  assignee  for  the  benefit  of  creditors,  who  is 
also  named  receiver  of  the  debtor's  property  in  another  State,  fails  to  keep 
his  account  in  such  different  capacities  separate,  sells  property  at  less 
than  its  inventoried  value,  which  he  fails  to  show  is  fair  and  reasonable, 
and  also  fails  to  account  for  property  inventoried,  it  is  not  error  to 
refuse  to  allow  him  compensation  for  services.  Matter  of  MacFarlane,  65 
App.  Div.  93,  72  Supp.  723 ;  afE'd,  169  K  T.  608. 

Where  a  petition  prays  merely  for  the  reference  and  allowance  of  an 
assignee's  claim  for  services  and  for  discharge,  without  reference  to  any 
pending  proceedings,  an  order  directing  a  trial  of  such  claims  "in  con- 
junction "  with  the  accounting  of  the  permanent  receiver  of  the  company 
for  which  petitioner  was  appointed  assignee  was  improper.  Walter  v. 
F.  E.  McAllister  Co.,  33  Misc.  562,  68  Supp.  952. 

Action  to  compel  assignee  for  benefit  of  creditors  to  account  cannot  be 
maintained  by  on©  who  was  a  creditor  of  the  assignor,  but  whose  claim  was 
paid  pursuant  to  composition  agreement  that  the  property  of  assignor 
should  be  transferred  to  a  corporation,  and  the  creditors  should  receive 
"  in  payment "  the  notes  of  the  corporation  secured  on  all  its  real  estate, 
machinery,  appliances,  and  appurtenances;  the  assignee  having  turned 
over  to  the  corporation  all  that  was  to  be  covered  by  the  mortgage,  and 
having  in  his  hands  only  certain  money  for  his  commissions  and  the  costs 
and  charges  of  the  estate.  Phenix  Nat.  Bank  v.  Keim,  69  App.  Div.  201, 
74  Supp.  606;  aff'd,  175  K  Y.  521. 

A  referee  appointed  to  take  an  assignee's  account  determined  claims  for 
legal  services  rendered  to  such  assignee  in  proceedings  concerning  the  as- 
signor and  its  property,  allowing  the  assignee  certain  items  of  expense 
for  specified  legal  services  and  allowing  him  the  sum  of  $420  on  account  of 
unspecified  services  and  expenses;  and  his  report  was  confirmed.  Held, 
that  an  order  directing  a  referee  to  take  proof  of  and  appraise  the  services 
performed  by  attorneys  for  such  assignee  "in  various  actions  and  pio- 
ceedings  concerning  the  assignor  and  its  property,"  since  the  assignment 
was  improper  in  so  far  as  it  directed  the  determination  of  claims  already 
adjudicated.    Walter  v.  P.  E.  McAllister  Co.,  33  Misc.  562,  68  Supp.  952. 

The  report  of  a  referee  to  state  the  accounts  of  an  assignee,  not  filed 
until  after  the  death  of  the  latter,  is  a  nullity,  and  the  reference  should 
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proceed  after  the  substitution  of  his  personal  representatives  under  section 
10  of  the  General  Assignment  Act. 

If  the  report  was  not  filed  or  delivered  lo  one  of  the  attorneys  con- 
cerned, within  sixty  days  after  the  submission  of  the  case,  the  sureties  of 
the  assignee,  parties  to  the  proceeding,  or  the  personal  representatives  of 
the  assignee,  may  elect  to  end  the  reference  under  the  Code  of  Civil  Pro- 
cedure, section  1019.  Service  of  the  notice  terminates  the  reference. 
Matter  of  Venable,  111  App.  Div.  508,  9Y  Supp.  938. 

Under  Gumming  &  Gilbert's  Gourt  Rules,  page  247,  requiring  that  the 
referee  shall  fully  set  out  any  items  of  the  final  account  of  an  assignee 
for  the  benefit  of  creditors  which  he  disallows,  the  report  of  the  referee 
surcharging  the  assignee  will  be  set  aside,  and  a  new  reference  ordered, 
when  it  is  impossible  from  the  record  and  report  to  determine  what  items 
of  account  were  disallowed,  error  being  committed  in  refusing  an  allow- 
ance for  attorney's  fees.    In  re  Kautshy,  56  App.  Div.  440,  67  Supp.  882. 

Objections  by  some  of  the  creditors  to  claims  presented  by  others  will 
not  be  considered  until  the  latter  have  been  served  with  notice  of  the  ob- 
jection and  had  an  opportunity  to  prove  their  claims.  Matter  of  Ripsom 
&  Newland  Fur.  Go.,  32  Misc.  56,  66  Supp.  113. 

1  Revised  Statutes,  page  523,  sections  22  and  23,  relating  to  compensa- 
tion for  auctioneers,  do  not  apply  to  commission  of  auctioneers  of  an 
assignee  in  the  counties  of  New  York  and  Kings,  since  the  passage  of  Laws 
of  1896,  chapter  376,  section  51.  Matter  of  Bowlby,  34  Misc.  311,  69 
Supp.  783. 

Where,  after  an  assignment  for  creditors  had  been  made,  a  corporation 
was  formed  to  take  over  the  business  of  the  assignors,  and  the  assignee, 
with  the  consent  of  the  parties  interested,  instead  of  selling  the  assets, 
turned  them  over  to  the  corporation,  held,  that  the  assignee  was  entitled 
to  commissions  on  the  property  turned  over.  Meyers  v.  Page,  112  App. 
Div.  625,  98  Supp.  739. 

Under  the  Laws  of  1877,  page  547,  chapter  466,  section  20,  suouivision 
9,  empowering  the  County  Court  to  exercise  such  powers  in  respect  to  an 
accounting  by  the  assignee  for  creditors  as  a  surrogate  may  exercise  as  to 
the  accounting  by  administrator,  the  Supreme  Court,  which  has  succeeded, 
in  the  first  department,  to  the  powers  of  the  County  Court,  will,  on  an 
accounting  by  the  assignee,  who  was  indebted  to  his  assignor,  charge  the 
assignee  with  the  debt,  less  commissions  thereon,  and  set  it  off  against  the 
commissions  allowed  him.    Matter  of  Oahley,  41  Misc.  652,  85  Supp.  227. 

On  the  hearing  before  a  referee  on  the  accounting  of  an  assignee  for  the 
benefit  of  creditors,  a  statement  purporting  to  show  stock  on  hand  and  the 
value  thereof,  which  was  prepared  at  the  assignee's  request  and  subse- 
quently used  in  a  suit  brought  by  him,  is  admissible  in  evidence,  though 
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containing  items  not  included  in  the  assignee's  inventory.    Matter  of  Mac- 
Farlane,  65  App.  Div.  93,  72  Supp.  723 ;  aff'd,  169  K  Y.  608. 

An  assignee  for  creditors  will  be  allowed  clerk  hire  for  three  months 
when  necessary  for  inventorying,  assorting,  and  selling  a  stock  of  goods. 
Matter  of  Bowlby,  34  Misc.  311,  69  Supp.  783. 

Where,  on  the  accounting  of  an  assignee  for  the  benefit  of  creditors,  he 
has  not  been  charged  with  interest,  though  he  has  neglected  for  six  years  to 
invest  the  funds,  he  will  not  be  denied  his  commissions  nor  the  taxable 
costs  of  such  accounting.    Matter  of  Bostwick,  40  Misc.  17,  81  Supp.  173. 

Costs  of  an  accounting  by  the  assignee  for  creditors,  including  referee's 
and  stenographer's  fees  and  allowance  to  the  assignee,  will  be  taken  Ciy 
the  court  in  the  first  instance,  where  all  parties  had  notice  of  the  motion, 
and  there  was  no  dispute,  though  they  should  be  taxed  by  the  clerk  on 
notice.     Matter  of  Oalcley,  41  Misc.  652,  85  Supp.  227. 

An  attorney  stands  in  the  same  relation  to  the  assignee,  with  respect  to 
allowance  for  his  services,  as  any  other  agent  or  employee,  and  the  ques- 
tion is  to  be  determined  by  the  tests  of  necessity,  propriety,  and  reason- 
able value  of  the  services;  he  cannot  be  allowed  for  services  which  the 
statute  imposes  on  the  assignee  himself,  nor  for  resisting  an  application 
tc  compel  him  to  account  as  he  vras  legally  bound  to  do,  nor  for  a  payment 
for  prosecuting  a  claim  amounting  to  more  than  half  the  face  thereof,  and 
from  which  nothing  was  realized.  Matter  of  Donaldson,  27  Misc.  745, 
59  Supp.  656. 

An  assignee  cannot  recover  for  services  of  attorneys  requiring  only  ordi- 
nary business  judgment.  Where  costs  and  disbursements  of  an  assignee 
have  been  taxed  without  notice,  on  motion  to  confirm  the  report  of  a  ref- 
eree on  assignee's  accounting,  the  court  can  tax  the  costs  and  disbursements 
de  novo.  The  assignee  is  entitled  to  the  costs  of  publishing  the  citation  to 
creditors.    Matter  of  Bowlby,  34  Misc.  311,  69  Supp.  783. 

Interest  on  the  fees  of  a  referee  and  the  stenographer  runs  only  from 
the  date  of  the  entry  of  judgment.  Matter  of  MacFarlane,  65  App.  Div. 
93,  72  Supp.  723;  aff'd,  169  N.  T.  608. 

Banks  held  warehouse  receipts  for  rice  in  a  rough  state,  unmilled  and 
unmarketable,  belonging  to  the  assigned  estate,  and  the  assignee  arranged 
with  them  that  he  should  have  the  rice  milled  and  put  in  a  suitable  con- 
dition for  sale,  which  was  done  and  resulted  in  a  surplus  for  the  estate. 
Held,  that  the  assignee  was  entitled  to  commissions  upon  the  surplus  alone. 
Matter  of  Talmage,  39  App.  Div.  466,  57  Supp.  427 ;  aff'd,  161  N.  Y.  643. 

Where  an  attorney  for  an  assignee  for  the  benefit  of  creditors  purchases 
claims  against  the  estate,  he  is  only  entitled,  on  final  accounting,  to  recover 
the  amount  paid  therefor,  and  cannot  make  a  profit  on  the  transaction. 
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though  the  purchase  is  made  with  the  consent  of  the  assignee,  and  for  the 
benefit  of  the  estate  in  an  attempted  settlement. 

Where  the  attorney  of  an  assignee  for  the  benefit  of  creditors,  who  has 
purchased  claims  against  the  estate,  seeks  on  final  accounting  to  recover 
an  increased  price  therefor,  and  not  compensation  for  effecting  their  pur- 
chase for  the  benefit  of  the  estate,  it  is  a  waiver  of  the  latter  claim,  and 
he  is  entitled  to  no  allowance  therefor.  Matter  of  Dwight,  61  App.  Div. 
357,  70  Supp.  563 ;  dism'd,  173  IST.  Y.  583. 

Where  the  estate  is  small,  the  court  will  not  allow  liberal  or  even  ade- 
quate attorney's  fees ;  but  only  such  as  are  commensurate  with  the  estate. 
Matter  of  Bicknelh  31  Misc.  302,  64  Supp.  360. 

Six  weeks  after  making  a  general  assignment  for  the  benefit  of  his  cred- 
itors the  debtor  effected  a  composition  and  permitted  the  assignee,  who 
had  not  yet  advertised  for  claims,  to  retain  a  certain  sum  as  fees,  executed 
a  release  to  him  of  all  matters  connected  with  the  assignment,  and  also  a 
bond  indemnifying  him  against  any  claims  which  might  be  filed,  and  re- 
gained possession  of  the  assigned  property.  Held,  that  a  court  of  equity 
would  not  set  aside  the  release  and  compel  the  assignee  to  account  upon  the 
ground  that  the  release  was  obtained  by  duress  and  that  the  assignee  had 
no  right  to  the  amount  of  fees  exacted  by  him,  it  appearing  that  the  latter 
acted  in  good  faith  throughout  and  that,  at  most,  there  was  a  mistake  as 
to  the  amount  of  fees  to  which  he  was  entitled.  McCann  v.  O'Brierij  40 
App.  Div.  193,  57  Supp.  897. 

Where  the  assignor  has  made  a  compromise  with  his  creditors,  so  that 
no  claims  are  left  outstanding  except  that  of  the  assignee  for  commissions, 
the  court  cannot  direct  a  return  of  the  property  until  such  claim  is  settled ; 
but  may,  where  the  property  consists  of  a  summer  hotel,  and  the  assignee 
makes  no  attempt  to  carry  it  on,  appoint  the  assignor  a  receiver  to  conduct 
it  for  the  following  season,  and  direct  that  he  have  possession  for  that 
purpose,  and  no  other,  and  that  he  account  to  the  assignee.  Dickinson 
V.  Earle,  34  App.  Div.  559,  54  Supp.  475. 

The  courts  will  not  pass  upon  the  accounts  of  an  assignee  who  has  been 
removed  and  direct  the  discharge  of  his  bond,  where  no  citations  have  been' 
served  on  the  assignor,  sureties,  or  creditors,  as  they  have  a  right  to  have 
the  accounts  duly  proved  on  a  reference.  Matter  of  Reynolds  &  Co.,  30 
Misc.  397,  62  Supp.  515. 

The  Code  of  Civil  Procedure  requires  publication  of  notice  to  creditors 
not  actually  appearing  as  parties  to  a  suit  by  one  creditor  in  behalf  of 
all  to  require  them  to  exhibit  their  demands.  Laws  of  1897,  chapter  417, 
section  7,  authorizes  a  creditor  in  the  sum  of  $100  of  a  deceased  debtor  to 
disaflSrm  on  behalf  of  himself  and  other  similar  creditors  all  conveyances, 
transfers,  etc.,  by  the  debtor  in  fraud  of  creditors.    Held,  that  a  judgment 
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in  an  action  under  the  latter  section  to  set  aside  an  assignment  for  the 
benefit  of  creditors  by  a  deceased  debtor,  in  which  the  pleadings  and  proofs 
fail  to  show  that  the  plaintiff  has  a  claim  against  the  estate  of  deceased, 
and  in  which  nothing  is  done  to  notify  other  creditors  of  deceased,  does 
not  bar  the  rights  of  other  creditors  to  compel  the  assignee  to  account, 
though  the  suit  is  entitled  in  the  name  of  plaintiff  and  of  other  similar 
creditors.    Matter  of  Thoesen,  62  App.  Div.  87,  70  Supp.  924. 

Where  the  assignee  retains  the  estate  for  a  long  time,  makes  repairs,  and 
sells  part  of  it  in  bulk  on  credit,  he  must  show  that  his  delay  and  methods 
were  for  the  benefit  of  the  estate,  or  he  is  liable  for  the  resulting  loss. 
Matter  of  Bipsom  &  Newland  iFur.  Co.,  32  Misc.  56,  66  Supp.  113. 

General  Assignmemt  Act  (L.  1877,  p.  546,  chap.  466,  §  20)  pro- 
vides for  an  accounting  by  the  assignee,  and  subdivision  9  declares  that 
the  court  can  exercise  such  powers  as  to  the  accounting  as  a  surrogate  may 
in  reference  to  an  executor  or  administrator,  and  gives  the  court  discretion 
to  order  a  trial  before  a  referee  of  any  disputed  claim  arising  under  the 
act.  Code  of  Civil  Procedure,  section  2546,  authorizes  a  surrogate  to 
appoint  a  referee  to  examine  accounts,  and  makes  all  the  provisions  of  the 
Code  of  Civil  Procedure  apply  to  such  a  reference.  Code  of  Civil  Pro- 
cedure, section  1019,  provides  that  upon  the  trial  by  a  referee  of  an  issue 
of  fact  the  referee's  written  report  must  be  filed  within  sixty  days  from 
submission  or  the  other  party  may  serve  a  notice  that  he  elects  to  end  the 
reference.  Held,  that  this  latter  provision  applies  to  a  reference  in  a 
proceeding  to  compel  an  assignee  for  the  benefit  of  creditors  to  account, 
so  that,  where  the  assignee  dies  pending  the  reference  and  the  report  is  not 
filed  within  sixty  days,  the  personal  representative  of  the  assignee  may  end 
the  reference  by  notice.  Matter  of  Venahle,  111  App.  Div.  508,  97  Supp. 
938. 

Insolvent's  Discharge  from  Debts. 

By  reason  of  the  fact  that,  as  stated  by  the  consolidators,  this  act  has 
been  superseded  by  the  National  Bankruptcy  Act  and  has  been  retained 
in  the  Consolidated  Laws  only  in  event  of  the  repeal  of  the  national  act, 
it  is  deemed  unnecessary  to  give  precedents  for  the  proceeding.  The 
statute  as  consolidated  is,  however,  given,  together  with  the  text  of  the 
last  edition  and  such  decisions  as  have  been  made  since  its  publication. 
The  forms  will  also  be  found  in  the  last  edition. 

Note  by  consolidators.  Although  this  article  has  been  superseded  by  the  enactment 
of  the  National  Bankruptcy  Act,  it  has  not  been  repealed.  It  has  been  retained  in  the 
event  of  the  repeal  of  the  national  act. 

The  provisions  in  the  Code  with  reference  to  the  "  Discharge  of  insolvent  debtor  from 
his  debts"  (§§  2149-2187)  have  been  transferred  to  the  Consolidated  Statutes,  article 
3,  sections  50-88. 
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Debtor  and  Debtor  and 

Code.  Ci  editor  Law.   Code.  Creditor  Law. 

Sec.  2149 To  Sec.  50   Sec.  2169 To  Sec.  70 

2150 51  2170 71 

2151 52  2171 72 

2152 53  2172 73 

2153 54  2173 74 

2154 55  2174 75 

2155 56  2175 76 

2156 57  2176 77 

2157 58  2177 78 

2158 59  2178 79 

2159 60  2179 80 

2160 61  2180 81 
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ARTICLE  X. 
WHO   MAY  BE  DISCHARGED   AND   BY   WHAT   COURT.     §§    60,   51. 

§  50.  Who  may  he  discharged,  1049. 

§  51.   To  what  court  application  to  be  made,  1049. 

§  50  (Formerly  Code,  §  2149).    Who  may  be  discharged. 

An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  time  of  presenting  his  peti- 
tion, may  be  discharged  from  his  debts,  as  prescribed  in  this  article. 
§  51  (Formerly  Code,  §  2150).    To  what  court  application  to  be  made. 

Application  for  such  a  discharge  must  be  made  by  the  petition  of  the  insolvent, 
addressed  to  the  county  court  of  the  county  in  which  he  resides;  or,  if  he  resides  in  the 
city  of  New  York,  to  the  Supreme  Court. 

The  act  for  the  relief  of  debtors  on  proceedings  similar  to  those  herein 
provided  for  was  originally  known  as  the  Three-Fourths  Act,  and  was 
modified  and  subsequently  enacted  by  the  Kevised  Statutes  so  as  to  require 
the  consent  of  two-thirds  instead  of  three-fourths  of  the  creditors.  The 
history  of  the  legislation  on  the  subject  in  the  State  is  given  in  detail  in 
an  elaborate  opinion  in  American  Flash  Co.  v.  Son,  7  Eobt.  233,  and  the 
decisions  on  the  subject  collated,  compared,  and  discussed.  The  act  will 
be  construed  strictly,  and  all  proceedings  under  it  must  fully  comply  with 
its  provisions,  since  it  is  in  derogation  of  the  common  law,  and  such  strict 
compliance  with  the  statute  is  a  condition  precedent  to  the  discharge  of 
an  insolvent  from  his  debts.  Nor,  in  view  of  the  fact  that  it  is  designed 
to  deprive  creditors  of  all  remedy  for  the  collection  of  their  debts,  will 
it  be  extended  by  implication  beyond  the  fair  and  legitimate  meaning  of 
the  terms  employed  by  the  Legislature.  Baiters  v.  Tobias,  3  Paige,  339  ; 
People  v.  Striker,  24  Barb.  649;  People  v.  Sutherland,  16  Hun,  192; 
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Merry  v.  Sweet,  43  Barb.  475 ;  Stanton  v.  Ellis,  12  N.  T.  575 ;  Morrow 
V.  Freeman,  61  N.  Y.  515.  The  question  of  what  is  sufficient  evidence 
under  the  Eevised  Statutes  to  enable  an  insolvent  to  come  within  the 
statute  was  discussed  in  Matter  of  Wrigley,  4  Wend.  602 ;  aff'd,  9  Wend. 
134,  where  it  was  held  that  it  must  be  a  bona  fide  residence  with  intent 
to  remain  a  resident  of  the  State.  The  matter  of  residence  is  jurisdictional. 
Otis  V.  Hitchcock,  6  Wend.  433 ;  Moorewood  v.  Hollister,  6  IST.  Y.  309. 

An  unliquidated  claim  for  damages  arising  out  of  a  tortious  act  is  not  a 
debt  within  the  provisions  of  the  statute  authorizing  a  discharge  of  an 
insolvent.  Zinn  v.  Eitterman,  2  Abb.  Pr.  N.  S.  261.  If  an  application 
has  already  been  made  to  the  Common  Pleas,  and  after  a  full  hearing  has 
been  decided  against  the  debtor  on  the  merits,  it  should  be  regarded  as 
res  adjudicata,  and  the  application  denied.  Matter  of  Roberts,  10  Hun, 
253 ;  rev'd  on  another  point,  70  N.  Y.  5. 

Under  section  2149,  requiring  that  the  insolvent  debtor  must  be  a  resi- 
dent of  the  State  at  the  time  of  presenting  his  petition,  the  term  "resi- 
dent "  means  domiciled,  either  for  the  the  purpose  of  living  or  business, 
and  one  who  having  an  actual  domicile  in  New  Jersey,  but  spending  part 
of  the  year  at  a  clubhouse,  owned  by  him  with  others,  in  the  Catskill 
mountains  is  not  a  resident  within  the  meaning  of  this  section.  {Matter 
of  Dimmoch,  4  App.  Div.  305)  ;  and  the  court  is  not  precluded  in  its  de- 
cision as  to  the  petitioner's  domicile  by  his  testimony.  Matter  of  Dim- 
moch, reported  below,  11  Misc.  613,  66  St.  Eep.  354,  24  Civ.  Pro.  313. 

The  jurisdiction  of  the  court  to  entertain  proceedings  for  an  insolvent's 
discharge  from  his  debts  is  a  special  jurisdiction,  and  depends  upon  a 
strict  compliance  with  the  statute.  If  there  appear  upon  the  face  of  the 
papers  the  lack  of  any  of  the  statutory  requirements,  the  court  is  without 
jurisdiction,  and  a  discharge  based  thereon  is  void.  Matter  of  Cohen,  16 
Daly,  70,  9  Supp.  498,  18  Civ.  Pro.  157.  Compare  Bullymore  v.  Cooper, 
46  JSr.  Y.  236. 

ARTICLE  XI. 
THE  PETITION  AND  ACCOMPANYING  PAPERS.     §§  52-64. 
§  52.  Contents  of  petition,  1051. 
§  53.  Consent  of  creditors  to  be  annexed,  1051. 
§  54.  Consent  of  executor,  administrator,  receiver,  or  trustee,  1051. 
§  55.  Consent  of  corporation  or  joint-stock  association,  1051. 
§  56.  Consent  of  partnership,  1051. 

§  57.  Effect  of  consent  where  petitioner  is  a  joint  debtor,  1051. 
§  58.  Consent  of  purchaser  or  assignee  of  debt,  1051. 
§  59.  Consenting  creditor  must  relinquish  security,  1051. 
§  60.  Penalty  if  creditor  swears  falsely,  1052. 
§  61.  Affidavit  of  consenting  creditor,  1052. 

§  62.  When  non-resident  creditor  to  annex  accounts  and  securities,  1052. 
§  63.   Petitioner's  schedule,  1052. 
§  64.  Petitioner's  affidavit,  1053. 
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§  52  (Formerly  Code,  §  2151).    Contents  of  petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  insolvent,  and  specify  his 
residence;  it  must  set  forth,  in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full; 
that  he  is  willing  to  assign  his  property  for  the  benefit  of  all  his  creditors,  and,  in  all 
other  respects,  to  comply  with  the  provisions  of  this  article,  for  the  purpose  of  being 
discharged  from  his  debts;  and  it  must  pray  that,  upon  his  so  doing,  he  may  be  dis- 
charged accordingly.  It  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the  eflFeet,  that  the  petition  is 
in  all  respects  true,  in  matter  of  fact. 
§  53  (Formerly  Code,  §  2152).    Consent  of  creditors  to  be  annexed. 

The  petitioner  must  annex  to  his  petition  one  or  more  written  instruments,  executed 
by  one  or  more  of  his  creditors,  residing  in  the  United  States,  having  debts  owing  to 
him  or  them  in  good  faith,  then  due  or  thereafter  to  become  due,  which  amount  to 
not  less  than  two-thirds  of  all  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the  United  States.  Each  instrument  must  be  to  the  effect,  that  the  person  or 
corporation,  executing  it,  consents  to  the  discharge  of  the  petitioner  from  his  debts, 
upon  his  complying  with  the  provisions  of  this  article. 

§  54   (Formerly  Code,   §   2153).       Consent   of  executor,  administrator,  receiver,  or 
trustee. 

An  executor  or  administrator  may  become  a  consenting  creditor,  under  the  order 
of  the  surrogate's  court  from  which  his  letters  issued.  A  trustee,  oflacial  assignee,  or 
receiver  of  the  property  of  a  creditor  of  the  petitioner,  whether  created  by  operation 
of  law  or  by  the  act  of  parties,  may  become  a  consenting  creditor  under  the  order  of 
a  justice  of  the  Supreme  Court.  A  person  who  becomes  a  consenting  creditor,  as  pre- 
scribed in  this  section,  is  chargeable  only  for  the  sum  which  he  actually  receives,  as  a 
dividend  of  the  insolvent's  property. 
§  55  (Formerly  Code,  §  2154).    Consent  of  corporation  or  joint-stock  association. 

Where  a  corporation  or  joint-stock  association  becomes  a  consenting  creditor,   its 
consent  must  be  executed  under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  duly  authorized  for  that  purpose,  who  may  make  any  affidavit, 
required  of  a  creditor  in  the  proceedings. 
§  56  (Formerly  Code,  §  2155).    Consent  of  partnership. 

Where  a  partnership  becomes  a  consenting  creditor,  the  consent  may  be  executed 
in  its  behalf,  and  any  affidavit,  required  of  a  creditor  in  the  proceedings,  may  be  made, 
by  either  of  the  partners. 
§  57  (Formerly  Code,  §  2156).    Effect  of  consent  where  petitioner  is  a  joint  debtor. 

A   creditor's   consent   does   not   affect  his   remedy  against   any   person   or   persons 
indebted  jointly  with  the  petitioner;  and  the  petitioner's  discharge  has  the  effect,  as 
between  the  creditor  and  the  other  joint  debtors,  of  a  composition  between  the  peti- 
tioner and  the  creditor,  made  as  prescribed  in  article  eight  of  this  chapter. 
§  58.  (Formerly  Code,  §  2157).    Consent  of  purchaser  or  assignee  of  debt. 

Where  a  consenting  creditor  is  the  purchaser  or  assignee  of  a  debt  against  the 
petitioner,  or  the  executor,  administrator,  trustee,  or  receiver  of  such  a  purchaser  or 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  article,  except  as  to  the  declaration 
and  receipt  of  dividends,  a  creditor  only  to  the  amount,  actually  and  in  good  faith  paid 
for  the  debt,  by  him,  or  by  the  decedent  or  other  person,  from  whom  he  derives  title, 
and  remaining  uncollected.  This  section  is  not  affected  by  the  recovery  of  a  judgment 
for  the  debt,  after  the  purchase  or  assignment;  but  in  that  case,  the  consenting  creditor 
may  include  the  uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for  the  debt. 
§  59.  (Formerly  Code,  §  2158).    Consenting  creditor  must  relinquish  security. 

A  creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  a  mortgage,  judgment,  or 
other  security,  for  the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or  otherwise 
affects,  real  or  personal  property  belonging  to  the  petitioner,  or  transferred  by  him 
since  the  lien  was  created,  cannot  become  a  consenting  creditor,  with  respect  to  the 
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debt  so  secured,  unless  he  adds  to  or  includes  his  consent,  a  written  declaration, 
under  his  hand,  to  the  effect,  that  he  relinquishes  the  mortgage,  judgment,  or  other 
security,  so  far  as  it  effects  that  property,  to  the  trustee  to  be  appointed  pursuant  to 
the  petition,  for  the  benefit  of  all  the  creditors.  Such  a  declaration  operates,  to  that 
extent,  as  an  assignment  to  the  trustee,  of  the  mortgage,  judgment,  or  other  security, 
and  vests  in  him  accordingly  all  the  right  and  interest  of  the  consenting  creditor 
therein. 
§  60  (Formerly  Code,  §  2159).    Penalty  if  creditor  swears  falsely. 

If  a  creditor  knowingly  swears,  in  any  proceedings  authorized  by  this  article,  that 
the  petitioner  is  or  will  become,  indebted  to  him,  in  a  sum  of  money,  which  is  not 
really  due,  or  thereafter  to  become  due;  or  in  more  than  the  true  amount;  or  that 
more  was  paid  for  a  debt,  which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor;  he  forfeits  to  the  trustee,  to  be  recovered  in  an  action, 
twice  the  sum,  so  falsely  sworn  to. 
§  Gl  (Formerly  Code,  §  2160).    Affidavit  of  consenting  creditor. 

The  consent  of  a  creditor  must  be  accompanied  with  his  affidavit,  stating  as 
follows : 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become  indebted  to  him,  at 
a  future  day  specified  therein,  in  a  sum  therein  specified;  and  if  he,  or  the  person 
from  whom  he  derives  title,  is  or  was  the  purchaser  or  assignee  of  the  debt,  he  must 
also  specify  the  sum,  actually  and  in  good  faith  paid  for  the  debt,  as  prescribed  in 
§  58  of  this  chapter. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written  security,  or  other- 
wise, with  the  general  ground  or  consideration  of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received  from  the  petitioner,  or 
from  any  other  person,  payment  of  a  demand,  or  any  part  thereof,  in  money  or  in  any 
other  way,  or  any  gift  or  reward  of  any  kind,  upon  an  express  or  implied  trust,  confi- 
dence, or  understanding,  that  he  should  consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trustee,  receiver,  or 
assignee,  he  may  state  the  necessary  facts  in  his  affidavit,  upon  information  and  belief, 
setting  forth  therein  the  grounds  of  his  belief;  but  in  that  case,  the  consent  must  also 
be  accompanied  with  the  affidavit  of  the  insolvent,  to  the  effect,  that  all  the  matters 
of  fact  stated  in  the  affidavit  of  the  consenting  creditor  are  true. 

§  62  (Formerly  Code,  §  2161).  When  non-resident  creditor  to  annex  accoimts  and 
securities. 
A  consenting  creditor,  residing  without  the  State,  and  within  the  United  States, 
must  annex  to  his  consent  the  original  accounts,  or  sworn  copies  thereof,  and  the 
original  specialties  or  other  written  securities,  if  any,  upon  which  his  demand  arose  or 
depends,  provided,  however,  that  when  such  original  specialties,  or  other  written  securi- 
ties, are  lost,  such  fact  must  be  stated  as  a  reason  for  not  annexing  thereto  the 
consent,  and  the  fact  of  the  loss,  and  the  manner  of  the  loss  thereof,  must  be  stated 
in  the  affidavit  of  the  creditor  to  the  best  of  his  knowledge,  or  must  be  otherwise 
proved  by  affidavit  to  the  satisfaction  of  the  court;  and  the  court  may  thereupon,  in 
such  case  or  proceeding,  by  its  order,  dispense  with  the  annexing  to  such  consent  of 
the  original  specialties  or  other  written  securities. 

§  63  (Formerly  Code,  §  2162).    Petitioner's  schedule. 

The  petitioner  must  annex  to  his  petition  a  schedule,  containing: 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known;  or,  if  it  is 
not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  the  nature  of  each 
debt  or  demand,  whether  arising  on  written  security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his  indebtedness  to  each 
creditor,  and  the  place  where  the  indebtedness  accrued. 
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5.  A  statement  of  any  existing  judgment,  mortgage,  or  collateral  or  other  security 
for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law  or  in  equity,  of  the  incum- 
ta-ances  existing  thereon,  and  of  aU  the  books,  vouchers,  and  securities,  relating 
thereto. 

§  64  (Formerly  Code,  §  2163).    Petitioner's  affidavit. 

An  affidavit,  in  the  following  form,  subscribed  and  taken  by  the  petitioner  before 
the  county  judge,  or  in  the  city  of  New  York,  before  the  judge,  holding  the  term  of  the 
court,  at  which  the  order  specified  in  the  next  section  is  made,  must  be  annexed  to  the 
schedule : 

"  I, ,  do  swear  "  (or  "  affirm,"  as  the  case  may  be),  "  that  the  matters  of  fact, 

stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just  and  true;  that  I  have 
not,  in  contemplation  of  my  becoming  insolvent,  or  within  two  years  before  presenting 
the  petition  herein,  disposed  of  or  made  over  any  part  of  my  property,  not  exempt  by 
express  provision  of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future 
benefit  of  myself  or  my  family,  or  disposed  of  or  made  over  any  part  of  my  property 
in  order  to  defraud  any  of  my  creditors;  that  I  have  not,  in  any  instance,  created  or 
acknowledged  a  debt  for  a  greater  sum  than  I  honestly  and  truly  owed;  and  that 
I  have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with,  any  of  my 
creditors,  with  a  view  fraudulently  to  obtain  the  prayer  of  my  petition;  that  I  have 
not  done,  suffered,  or  been  privy  to  any  act,  matter,  or  thing  which,  if  accomplished, 
would  be  ground  for  withholding  my  discharge  under  the  provisions  of  this  act,  or 
invalidate  such  discharge  if  granted." 

The  omission  by  the  petitioning  creditor  to  comply  with  the  provisions 
of  the  statute  prescribing  certain  specific  matters  to  be  contained  in  the 
petition  or  added  to  it  was  held  not  to  be  a  defect  depriving  the  officer  of 
jurisdiction,  but  at  most  an  irregularity  to  which  objection  should  be 
made  before  the  officer,    Russell  Co.  v.  Armstrong,  12  Abb.  472 ;  Matter 
of  Edward  Phillips,  43  Barb.  108.    Though  it  would  be  otherwise  if,  after 
rejecting  the  debt  required  by  that  provision  to  be  released,  being  a  secured 
debt,  less  than  two-thirds  in  amount  of  the  creditors,  as  shown  in  the  peti- 
tion, had  united  in  the  proceeding.     Moorewood  v.  Hollister,  2  Seld.  309. 
The  affidavit  cannot  be  sworn  to  before  another  officer  authorized  to  ad- 
minister oaths  as  a  commissioner,  and  if  so  verified  is  void;  it  must  be 
sworn  to  before  the  officer  entertaining  the  proceeding  and  the  defect  can- 
not be  corrected  by  making  a  new  afiidavit  on  the  hearing.     Small  v. 
Wheaton,  2  Abb.  175.     If  not  sworn  to  before  the  judge  entertaining  the 
proceeding  or  subscribed  by  him  prior  to  granting  the  order  for  the  cred- 
itors to  show  cause,  it  is  a  fatal  defect,  which  renders  the  assignment  and 
discharge  void,  and  a  subsequent  verification  of  the  petition  will  not  cure 
the  defect.     Ely  v.  Coohe,  38  N.  Y.  365.     A  petition  which  shows  on  its 
fact  that  it  is  not  signed  by  two-thirds  of  the  creditors  gives  the  officer  no 
jurisdiction,  and  a  discharge  based  on  it  is  void.     Morrow  v.  Freeman,  61 
N.  Y.  515,  citing  7  Johns.  75,  3  Paige,  338,  28  Barb.  416,  12  K  Y.  575. 
It  seems  that  an  instrument  by  a  creditor  which  "  agrees  to  release  " 
is  not  an  absolute  release,  but  a  conditional  agreement  to  release,  and  is 
not  in  compliance  with  the  statute.    Matter  of  Dimoch,  4  App.  Div.  301. 
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It  would  seem  that  the  conditions  precedent  to  the  petitioner's  discharge 
which  he  must  affirmatively  establish  are :  First,  that  at  the  time  of  pre- 
senting his  petition,  he  is  a  resident  of  the  county  where  the  proceeding 
is  brought;  second,  that  creditors  having  debts  owing  them  in  good  faith, 
amounting  to  not  less  than  two-thirds  of  all  the  debts  owing  to  him  by 
creditors  in  the  county,  shall  at  the  time  of  filing  of  the  petition  consent 
to.  his  discharge ;  third,  that  he  is  justly  and  truly  indebted  to  the  consent- 
ing creditors  in  a  sum  which  amounts  in  the  aggregate  to  two-thirds  of  all 
his  debts.  Maiter  of  Dimock,  11  Misc.  611,  66  St.  Eep.  352,  24  Civ. 
Pro.  313.  See  the  same  case  upon  appeal  as  to  who  are  not  bona,  fide  cred- 
itors under  the  statute. 

The  petitioner  had  been  a  member  of  a  corporation  whose  stock  was  of 
little  or  no  value,  and  in  order  to  create  a  demand  for  such  stock  the  pe- 
titioner asked  two  of  the  consenting  creditors,  who  were  officers  with  him 
of  the  same  corporation,  to  buy  and  sell  the  stock  on  the  market,  agreeing 
to  indemnify  them  against  loss;  held,  that  ithese  confederates  were  not 
creditors  of  the  petitioner  as  required  by  the  statute.  Matter  of  Dimock, 
4  App.  Div.  306. 

Under  2  Eevised  Statutes,  16,  providing  for  "voluntary  assignments 
made  pursuant  to  the  application  of  an  insolvent  and  his  creditor,  and 
from  which  statute  the  present  provisions  of  the  Code  are  the  outcome,  it 
was  held  that  when  the  schedule  annexed  to  the  petition,  presented  by  the 
insolvent,  shows  upon  its  face  that  the  creditors  joining  in  the  petition 
do  not  own  two-thirds  of  the  debts  owing  by  the  insolvent,"  it  is  a  jurisdic- 
tional defect  and  the  discharge  based  upon  the  petition  is  void.  Morrow  v. 
Freeman,  61  IST.  Y.  51Y. 

It  was  said  that  the  fact  that  the  petitioners  are  not  creditors  for  two- 
thirds  of  the  aggregate  of  the  insolvent's  debts  is  sufficient  to.  prevent  grant- 
ing a  discharge,  though  not  ground  for  avoiding  it  after  it  has  been 
granted.  Emiersons  Case,  16  Abb.  457;  Small  v.  Graves,  7  Barb.  576; 
Ayers  v.  Scribner,  17  Wend.  407.  But  in  Morrow  v.  Freeman,  61  N.  Y. 
515,  it  was  determined  that  where  this  fact  appeared  on  the  face  of  the 
proceedings,  the  discharge  was  invalid.  A  creditor  who  has  the  body  of 
his  debtor  in  execution  cannot  be  a  petitioning  creditor  under  the  statute. 
Beaty  v.  Beaty,  2  Johns.  Ch.  430.  But  the  arrest  and  detention  only 
amount  to  a  satisfaction  of  the  judgment  for  the  time,  and  after  the  cred- 
itor is  discharged  from  arrest,  the  creditor  may  petition  as  if  no  arrest  has 
been  made.  Fasset  v.  Talmage,  15  Abb.  205.  Under  the  Eevised  Statutes 
the  affidavits  must  set  forth  the  nature  of  the  demands  and  the  general 
ground  and  consideration  of  the  indebtedness,  or  jurisdiction  was  not  ac- 
quired under  the  provisions  of  the  statute.  Merry  v.  Sweet,  43  Barb.  476. 
Names  without  amounts  attached  to  consents  are  of  no  avail.  Busher  v. 
Sherman,  28  Barb.  416 ;  Stanton  v.  Ellis,  12  N.  Y.  575. 
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A  consent  to  the  discharge  of  an  insolvent  debtor,  signed  by  certain  per- 
sons as  next  of  kin  of  a  deceased  creditor,  unaccompanied  by  any  evidence 
that  the  estate  of  the  creditor  had  been  administered  and  the  claim  trans- 
ferred by  the  personal  representative  of  the  deceased  creditor  to  the  next 
of  kin,  is  insufficient. 

A  consent,  and  an  affidavit  in  relation  to  the  claim  made  under  section 
2160  of  the  Code  of  Civil  Procedure,  subscribed  by  a  person  who  describes 
himself  as  attorney  in  fact  for  a  creditor,  unaccompanied  by  any  evidence 
of  his  authority  to  do  so,  is  fatally  defective. 

An  assignee  of  a  debt  against  the  insolvent  who  consents  to  the  discharge 
should,  in  his  consent,  specify  the  sum  actually  and  in  good  faith  paid 
for  the  debt,  as  required  by  section  2160  of  the  Code  of  Civil  Procedure; 
an  allegation  that  she  paid  "  full  consideration  "  for  the  debt  is  insufficient. 

To  confer  jurisdiction  upon  the  court  to  grant  a  discharge  it  must  ap- 
pear from  the  petition  and  schedule  that  creditors  representing  debts  owing 
to  them  in  good  faith,  amounting  to  two-thirds  of  all  the  debts  owing  by  the 
insolvent  debtors  to  creditors,  residing  within  the  United  States,  have  con- 
sented thereto,  as  required  by  section  2152  of  the  Code  of  Civil  Procedure; 
otherwise  the  discharge  is  void  and  may  be  attacked  collaterally.  Duer  v. 
Hunt  41  App.  Div.  581,  58  Supp.  742. 

Motion  to  dismiss  the  appeal  was  denied,  162  "N.  Y.  605,  where  the 
court  held  that  a  motion  under  section  2182  of  the  Code  of  Civil  Procedure 
to  cancel  a  judgment  is  a  special  proceeding  and  not  an  order  in  an  action. 

Section  2153  is  a  re-enactment  of  the  Laws  of  1850,  which  changed  the 
rule  as  it  was  held  in  Matter  of  Sherryd,  2  Paige,  602. 

A  petitioning  creditor,  who  adds  to  his  signature  the  declaration  of  re- 
lease, thereby  transfers  to  the  assignee  every  and  any  lien  or  security  upon 
the  estate  and  property  of  the  debtor,  not  a  lien  or  security  upon  the  prop- 
erty of  a  third  person;  when,  therefore,  such  creditor  has  a  joint  judgment 
against  two,  the  signing  of  the  petition  of  one  does  not  transfer  to  the  as- 
signee his  claim  against,  or  lien  upon,  the  property  of  the  other.  Ellsworth 
V.  Caldwell  27  How.  188 ;  aff'd,  48  K  Y.  680. 

In  connection  with  section  57,  Debtor  and  Creditor  Law,  see  section 
231,  regulating  the  compounding  of  debts  by  joint  debtors.  Where 
one  joint  debtor  compounds  to  his  creditor,  he  only  is  released,  and  a  mem- 
ber of  a  partnership  cannot  compound  for  the  partnership  debt,  until  the 
partnership  has  been  dissolved  by  mutual  consent  or  otherwise.  See,  also 
section  233,  providing  that  a  joint  debtor  who  has  not  compounded  his 
debt  may  compel  his  joint  debtor  who  has  compounded  the  debt  to  contrib- 
ute ratably  as  if  he  had  not  been  discharged. 

In  Slidell  v.  McOrea,  1  Wend.  156,  under  the  former  statute,  it  was 
held  that  where  the  debtor  procured  a  friendly  creditor  to  purchase  an  out- 
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standing  indebtedness  for  less  than  its  face,  and  the  purchaser  afterward 
joined  in  the  petition  for  the  debtor's  discharge,  placing  the  debt  at  its 
full  value  or  amount,  and  without  it  two-thirds  did  not  join,  that  the  dis- 
charge was  void.  This  rule  was  not  applied  where  a  purchaser  had,  some 
time  previous  to  the  application  and  without  the  knowledge  of  the  debtor, 
obtained  the  claim  and  held  it  for  its  full  amount.  The  mere  purchase  of 
a  claim  for  less  than  its  face  and  signing  the  petition  for  the  full  amount 
would  not  vitiate  the  discharge.  Where  the  liability  of  an  insolvent,  as 
indorser  upon  unpaid  promissory  notes,  has  become  fixed  by  protest  and 
notice,  the  holders  of  protested  paper  may  join  in  the  petition,  and  the 
debts  they  represent  are  to  be  counted  in  determining  whether  or  not  the 
requisite  amount  is  represented  in  the  petition.  This  is  because  the  dis- 
charge operates  upon  these  obligations.  People  v.  Sutherland^  81  JN".  Y.  1. 
One  who  has  become  a  creditor  of  an  insolvent,  knowing  him  to  be  such, 
by  buying  a  demand  against  him  for  less  than  its  amount,  cannot,  by  suing 
and  recovering  judgment  for  the  whole  amount,  entitled  himself  to  be  con- 
sidered a  creditor  to  the  actual  amount  paid  for  the  debt  or  demand,  and 
prosecuting  the  debt  to  judgment  does  not  alter  the  case.  Emherson's  Case, 
16  Abb.  457.  Where  the  assignee  of  a  demand  petitions  as  a  creditor,  to 
the  full  amount,  instead  of  to  the  amount  which  he  paid  for  it,  the  dis- 
charge is  not  void,  unless  it  is  shown  that  the  insolvent  did  not  act  in  good 
faith.     Small  v.  Graves,  7  Barb.  576. 

While,  under  the  provisions  for  insolvent's  discharge,  a  creditor  holding 
security  cannot  become  a  consenting  creditor  under  the  act,  with  respect 
to  the  debt  so  secured,  unless  he  adds  to  or  includes  in  his  consent  a  written 
declaration  under  his  hand  to  the  effect  that  he  relinquishes  the  security, 
so  far  as  it  affects  that  property;  yet,  in  equity,  a  secured  creditor  of  an 
insolvent  may  prove  his  entire  claim  regardless  of  the  security  received 
and  dividend  thereon.  The  court  stated  that  the  rules  in  bankruptcy  cases 
proceed  from  the  provisions  of  the  statute  and  they  are  not  controlling 
upon  a  court  administering  in  equity,  and  upon  the  estates  of  insolvent 
debtors.  People  v.  Remington  &  Sons,  25  Abb.  IST.  C.  80.  Compare  Mat- 
ter of  Ives,  25  Abb.  K  C.  66. 

Where  such  creditors  have  security  for  any  part  of  the  debts  due  them, 
and  neglect  to  sign  the  declaration  required  by  the  statute,  they  will  not 
be  regarded  by  the  statute  as  petitioners  with  regard  to  the  debts  so  secured, 
and  when,  after  rejecting  such  debts,  less  than  two-thirds  in  amount  of  the 
creditors  of  the  insolvent,  as  shown  by  the  petition,  have  joined  in  sign- 
ing and  presenting  it,  the  officer  to  whom  it  is  presented  obtains  no  juris- 
diction to  grant  a  discharge.     Moorewood  v.  HoUister,  6  IST.  Y.  309. 

But  in  case  two-thirds  in  amount  of  the  creditors,  exclusive  of  such 
debts,  have  joined  in  the  proceeding,  it  seems  such  omission  would  be  only 
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an  irregularity  which  would  be  waived,  unless  objection  is  made  on  the 
hearing.  Russell  Manuf.  Co.  v.  Armstrong,  12  Abb.  472.  It  is  said,  in 
Soule  V.  Chase,  1  Eobt.  222,  that  the  omission  of  a  petitioning  creditor 
to  relinquish  a  security  does  not  affect  the  jurisdiction  or  avoid  the  dis- 
charge ;  the  omission  of  a  petitioning  creditor  to  state  that  he  relinquished 
a  judgment  held  by  way  of  security  is  not  a  jurisdictional  defect;  it  is 
a  mere  irregularity  that  may  be  cured  by  amendment.  Ex  parte  Phillips, 
43  Barb.  108;  Russell  Manuf.  Co.  v.  Armstrong,  12  Abb,  472.  An  in- 
dorsement on  the  petition  by  a  judgment  creditor,  stating  that  he  "  releases 
to  the  assignee  to  be  appointed,  all  claims  on  the  estate  of  the  debtor,  that  I 
may  have  by  reason  of  the  judgment  against  him  assigned  to  me,"  is  suffi- 
cient. Augshury  v.  Crossman,  10  Hun,  389.  A  petitioning  creditor 
whose  debt  is  secured  must  annex  a  declaration  relinquishing  such  secu- 
rities for  the  benefit  of  all  the  creditors.  Moorewood  v.  Hollister,  'N.  Y. 
309.  It  is  only  claims  against  the  insolvent  which  must  be  released ;  it  does 
not  affect  a  joint  judgment  as  to  a  third  party.  Elsworth  v.  Caldwell, 
48  N.  T.  680.  When  a  creditor  has  his  debtor  imprisoned  on  execution, 
he  cannot  be  a  petitioning  creditor,  since  the  imprisonment,  so  long  as  it 
continues,  is  a  satisfaction.  Beaty  v.  Beaty,  2  Johns.  Ch.  430 ;  Koenig  v. 
Steckel,  58  N.  Y.  475. 

The  affidavit  of  the  consenting  creditor  must  also  state  that  neither  he 
nor  any  person  to  his  use  received  from  the  petitioner  or  from  any  other 
person  payment  of  a  demand  or  any  gift  or  reward  on  the  understanding 
that  he  consent  to  the  discharge  of  the  petition ;  and  it  has  been  held  where 
the  petitioner  promised  that,  if  he  obtained  his  discharge,  he  would  de- 
vote five  years  of  his  life  to  the  benefit  of  his  consenting  creditors,  that 
while  the  court  would  not  hold  that  such  promise  was  a  valuable  gift,  yet  it 
seemed  to  be  tampering  with  the  good  faith  which  the  statute  requires, 
and  it  seems  that  consents  thus  acquired  will  not  be  allowed.  Matter  of 
Dimoch,  4  App.  Div.  309. 

The  Code  requires  the  consent  of  the  consenting  creditors  to  be  accom- 
panied with  his  affidavit,  stating  the  nature  of  the  demand  and  the  general 
ground  or  consideration  of  the  indebtedness.  In  the  Matter  of  Dimoclc, 
4  App.  Div.  307,  the  court,  it  seems,  gives  as  one,  among  other  reasons,  for 
dismissing  the  petition  of  an  insolvent,  that  the  facts  of  the  case  left  it 
open  to  question  whether  the  real  nature  of  the  consenting  creditor's  de- 
mand with  the  general  ground  of  the  indebtedness  was  not  suppressed. 

A  petitioning  creditor's  affidavit,  that  the  sum  annexed  to  his  name  is 
justly  due  to  him  from  the  insolvent  for  two  promissory  notes  specified 
does  not  state  the  nature  of  his  demand  "with  the  general  ground  and 
consideration  of  the  indebtedness ;"  and  if  the  claim  so  stated  is  necessary 
to  make  up  the  requisite  two-thirds,  the  judge  does  not  gain  jurisdiction. 
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Gillies  V.  Crawford,  2  Hilt.  338 ;  Merry  v.  Sweet,  43  Barb.  475.  Stating 
that  the  sum  is  justly  due  him  from  the  insolvent  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  secured  by  indorsement  of  a  note  specified, 
held  good.  Pratt  v.  Chase,  29  How.  296.  See  Matter  of  Cook,  15  Johns. 
183,  If  the  petition  fails  to  state  grounds  of  indebtedness,  and  the  defect 
is  amended  upon  objectiton  taken  before  the  judge,  the  discharge  will  be 
valid.  Matter  of  Hurst,  T  Wend.  239 ;  Small  v.  Wheaton,  2  Abb.  275. 
If  he  fails  to  amend  at  the  hearing  and  his  application  is  denied  for  that 
reason,  he  may  afterward  move  for  a  rehearing  and  for  leave  to  amend, 
but  he  must  fijst  procure  the  order  denying  his  application  to  be  set  aside, 
that  order  being  properly  the  end  of  the  proceeding.  Matter  of  Bosen- 
hurg,  10  Abb.  IS.  S.  450.  Where  the  affidavits  of  the  petitioning  creditors 
were  made  in  another  State,  sworn  to  before  a  commissioner  residing  in 
another  State,  a  certificate  of  the  Secretary  of  State  of  that  State  is  not 
necessary  to  confer  jurisdiction.     Rusher  v.  Sherman,  28  Barb.  416. 

The  omission  of  petitioning  creditors,  who  reside  in  other  States,  to  an- 
nex the  original  accounts  or  sworn  copies,  and  the  original  specialties  or 
securities,  if  any,  on  which  their  demands  arise,  is  fatal  to  the  proceedings, 
and  the  defect  cannot  be  supplied  on  the  hearing.  Warren's  Case,  16  Abb. 
457,  n. 

The  interest  of  an  insolvent  debtor  in  a  patent  right  under  an  assign- 
ment which  obliges  him  to  prosecute  claims  for  infringement  at  his  own 
expense  is  only  that  of  a  trustee  and  cannot  be  sold  as  an  asset  of  his  estate. 
Though  this  section  under  subdivision  1  requires  a  full  and  true  state- 
ment of  all  the  petitioner's  creditors,  yet  where,  in  the  list  of  creditors  an- 
nexed to  the  petition,  there  appeared  the  name  of  a  creditor  recently  de- 
ceased, of  whose  estate  an  administrator  had  been  appointed,  it  was  held 
that  such  error  did  not  make  the  proceedings  void,  as  the  administrator's 
appointment  did  not  appear  to  have  been  known  to  the  petitioner.  Wheeler 
V.  Emmeluth,  12  Supp.  58;  rev'd  on  other  grounds,  121  N.  Y.  243,  30  St. 
Eep.  919. 

The  jurisdiction  of  the  court  under  the  Code  providing  for  an  insolvent's 
discharge  is  special,  and  the  statutory  requirements  must  be  strictly  fol- 
lowed. Thus,  where  the  schedule  filed  with  the  petition,  though  giving 
name  of  the  creditor  together  with  a  street  and  house  number,  gave  no 
name  of  the  town  where  such  street  was  located  and  in  which  the  creditor 
resided,  the  schedule  was  held  to  be  fatally  defective  and  the  court  without 
jurisdiction  to  grant  a  discharge  or  to  permit  an  amendment  of  the 
schedule.     Matter  of  Cohen,  9  Supp.  498,  18  Civ,  Pro.  157,  16  Daly,  70. 

It  is  also  a  fatal  defect  for  the  debtor  to  omit  the  name  of  a  creditor 
in  his  schedule  and  he  is  not  excused  therefrom  because  he  omitted  it  under 
advice  of  counsel  that  he  had  a  good  defense  to  the  claim,  and  such  admis- 
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sion  is  not  cured  by  a  subsequent  insertion  of  the  name  where  it  was 
omitted  under  circumstances  which  indicated  fraud.  Starr  v.  Patterson, 
27  Abb.  ]Sr.  C.  19.     Compare  Bullymore  v.  Cooper,  46  F.  T.  236. 

The  petition  and  schedule  need  not  state  the  grounds  of  creditor's  de- 
mands with  the  particularity  required  for  a  confession  of  judgment.  8 pule 
V.  Chase,  1  Robt.  222.  When  it  appears,  from  the  papers  presented,  that 
the  true  cause  and  consideration  of  the  alleged  indebtedness  of  an  insolvent 
debtor  to  a  creditor  are  not  set  forth  in  the  schedule,  this  is  a  matter 
proper  for  the  consideration  and  determination  of  the  officer  before  whom 
the  matter  is  heard,  and  except  as  to  those  matters  which  the  statute  holds 
sufficient  to  bar  a  discharge,  the  creditors  having  notice,  and  failing  to  ap- 
pear and  make  objection,  will  be  concluded  in  case  the  officer  has  juris- 
diction. People  V.  Striker,  24  Barb.  649.  The  statement  as  to  the  cause 
of  a  debt  that  it  is  "  on  account "  on  a  judgment  "  on  a  promissory  note  " 
is  insufficient.  Merry  v.  Sweet,  43  Barb.  475.  It  will  not  invalidate  a 
discharge  where  there  is  a  simple  misstatement  of  amount  due  any  cred- 
itor, nor  where  the  name  of  the  creditor  is  omitted  from  the  schedule ;  to 
have  that  effect,  it  must  appear  that  the  omissions  were  fraudulent. 
American  \FlasTc  Co.  v.  Son,  7  Eobt.  233 ;  Small  v.  Graves,  7  Barb.  576 ; 
Soule  V.  Chase,  1  Abb.  K  S.  48 ;  Matter  of  Hurst,  7  Wend.  239 ;  Ayres  v. 
Scribner,  17  Wend.  407.  And  where  a  debtor  was  discharged  under  the 
laws  of  another  State  relating  to  insolvency,  he  was  relieved  from  liability 
for  the  debt,  although  his  name  was  omitted  from  the  schedule  in  the  pro- 
ceedings, and  he  had  no  notice  of  the  proceedings,  the  omission  having 
been  by  mistake  or  inadvertence  and  not  fraudulent  or  willful.  Hall  v. 
Bobbins,  4  Lans.  463.  The  debtor's  schedule  must  not,  however,  be  de- 
fective in  respect  to  matters  necessary  to  confer  jurisdiction  on  the  officer. 
The  amount  due  each  creditor  named  cannot  be  omitted,  nor  can  a  blank 
be  left  opposite  the  name  of  one  of  the  creditors  named,  and  no  sum  given. 
These  defects  are  jurisdictional,  and  render  the  discharge  void,  notwith- 
standing the  recital  that  two-thirds  in  amount  of  the  creditors  united  in  the, 
petition,  and  that  it  satisfactorily  appeared  to  the  officer  that  the  insolvent 
had  in  all  respects  complied  with  the  statute.  Stanton  v.  Ellis,  12  N".  T. 
575.  The  nature  of  the  debt,  and  the  true  cause  and  consideration  of  it, 
must  appear.  Slidell  v.  McRea,  1  Wend.  156 ;  Matter  of  CooTc,  15  Johns. 
83;  McNair  v.  Gilbert,  3  Wend.  344;  Stanton  v.  Ellis,  12  K  Y.  575. 
This  is  held  when  the  question  arises  collaterally.  But  see  Merry  v.  Sweet. 
48  Barb.  476;  Schaeffer  v.  Soule,  23  Hun,  583.  The  schedule  may  be 
amended  on  the  return  day.  Matter  of  Hurst,  7  Wend.  239 ;  Brodie  v. 
Stephens,  2  Johns.  289;  Matter  of  Bosenburg,  10  Abb.  Pr.  IST.  S.  450; 
Morewood  v.  Hollister,  6  N.  Y.  311.  The  trust  resulting  to  a  debtor  in 
respect  to  any  surplus  that  may  remain  after  payment  of  debts  under  an 
You  II  — 4     • 


1060  DEBTOE  AND  CEEDITOE  LAW. 

order  appointing  a  receiver  of  his  property,  or  under  a  general  assignment 
for  the  benefit  of  creditors,  is  an  interest  which  he  must  disclose  and  assign 
in  proceedings  to  obtain  a  discharge  from  his  debts.  Billings'  Case, 
21  How.  448;  Bullymore  v.  Cooper,  46  N.  Y.  236.  If  the  schedule  an- 
nexed to  the  petition  state  the  consideration  of  the  plaintiff's  debt  as 
"  notes  and  open  accounts  for  money  loaned  and  interest  thereon,"  it  is 
sufiicient  to  support  the  jurisdiction.  Schaeffer  v.  Soule,  23  Hun,  583. 
Where  an  action  is  brought  upon  an  application  which  was  obtained  by 
false  representations,  the  fraud  is  no  part  of  the  consideration  of  the  debt, 
and  it  is  not,  therefore,  necessary  to  set  it  forth  in  a  petition  for  a  dis- 
charge in  order  to  give  jurisdiction,  and  the  debtor,  having  been  dis- 
charged in  the  insolvency  proceedings,  is  entitled  to  have  the  judgment  in 
the  action  marked  satisfied,  and  he  is  no  longer  liable  to  arrest.  Schaeffer 
V.  Soule,  23  Hun,  583.  On  the  return  day  the  schedules  may  be  amended. 
Brodie  v.  Stephens,  2  Johns.  289 ;  Matter  of  Hurst,  7  Wend.  239 ;  Matter 
of  Bosenburg,  10  Abb.  Pr.  JST.  S.  450. 

An  affidavit  made  before  a  commissioner  of  deeds  is  insufficient,  and  the 
proceedings  held  invalid  for  that  reason;  it  was  required,  under  the 
statute  allowing  the  proceeding  to  be  taken  before  a  judge,  that  the  affi- 
davit must  be  sworn  to  before  the  officer  to  whom  the  petition  was  pre- 
sented, in  order  to  give  jurisdiction  to  grant  the  discharge.  Small  v. 
Wheaton,  2  Abb.  175 ;  Ely  v.  Cook,  2  Hilt.  406 ;  aff'd,  28  N.  Y.  365.  And 
the  same  cases  hold  it  does  not  remedy  the  defect,  notwithstanding  on  the 
day  on  which  the  order  to  show  cause  is  returnable,  the  officer  signed  the 
jurat  to  the  affidavit,  nor  by  permitting  the  insolvent  to  make  an  additional 
affidavit  before  the  officer.  Where  the  insolvent's  affidavit,  instead  of  stat- 
ing that  he  had  not  disposed  of  or  made  over  any  part  of  his  estate  for  the 
future  benefit  of  himself  or  his  family,  stated  that  he  had  not  disposed  of 
or  made  over  any  part  of  his  estate  for  the  future  benefit  of  himself  and 
his  family,  it  was  held  that  the  discharge  granted  upon  it  was  void.  Hale 
V.  Sweet,  43  Barb.  475 ;  aff'd,  40  IST.  Y.  97.  A  judgment  confessed,  with 
a  view  to  petitioning,  followed  by  a  levy  and  sale,  amounts  to  an  assign- 
ment, and  though  done  in  trust  for  all  creditors  equally,  it  is  a  fraud  on 
the  act  and  vitiates  the  discharge.     Matter  of  Hurst,  7  Wend.  239. 

Section  2163  requires,  among  other  things,  in  the  petitioner's  affidavit, 
"  I  have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with  any 
of  my  creditors,  with  a  view  fraudulently  to  obtain  the  prayer  of  my  peti- 
tion." In  construing  this  provision,  the  court  said  that  a  promise  by  the 
petitioner  to  devote  five  years  of  his  life  to  the  benefit  of  the  consenting 
creditors  would  seem  to  indicate  bad  faith,  and  that  consents  by  creditors 
thereby  obtained  should  not  be  allowed.  Matter  of  Dimoch,  4  App.  Div. 
309.     In  proceedings  under  what  was  known  as  "  The  Two-Thirds  Act " 
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(art.  3,  tit.  1,  chap.  5,  pt.  2  of  the  Revised  Statutes),  which  required 
the  insolvent  debtor,  among  other  things,  to  state :  "  I  have  not  at  any  time 
or  in  any  manner  whatever  disposed  of  or  made  over  any  part  of  my  estate, 
for  the  future  beneiit  of  myself  or  my  family,"  which  is  practically  the 
wording  in  this  section  of  the  Code ;  it  was  held  that  where  the  petitioner 
used  the  words  "  myself  and  family,"  instead  of  the  word  "  or  "  as  re- 
quired by  statute,  that  the  affidavit  was  deficient  and  the  discharge  granted 
thereon  was  void,  and  that  judgments  previously  recovered  against  the 
debtor  remained  in  full  force.  Hale  v.  Sweet,  40  IST.  Y.  100.  Compare 
Bully  more  v.  Cooper,  46  N.  Y.  236,  a  case  arising  under  the  act  providing 
for  a  discharge  of  the  debtor  imprisoned  on  execution,  article  6,  title  1, 
chapter  5,  part  2  of  the  Revised  Statutes.  In  this  case  the  statute  re- 
quired that  at  the  time  of  the  presenting  of  the  petition,  an  affidavit  in  a 
prescribed  form  should  be  indorsed  upon  the  petition  and  should  be  sworn 
to  by  the  applicant.  It  was  held  in  the  case  where  the  affidavit  was  not 
indorsed  upon  the  petition  at  the  time  of  presenting  it,  that  the  omission 
defeated  the  jurisdiction  of  the  court,  and  that  the  section  requiring  the 
petition,  and  the  section  requiring  the  affidavit,  must  be  considered  good, 
and  that  both  were  prerequisites  to  jurisdiction. 

ARTICLE  Xil. 

ORDER  TO  SHOW  CAUSE  AND  PROCEEDINGS  THEREON.  §§  65-73. 

§  65.  Order  to  show  cause,  1061. 

§  66.  How  order  'published  and  served,  1061. 

§  67.  Hearing,  1062. 

§  68.  Putting  cause  on  calendar,  1062. 

§  69.  Opposing  creditor  to  file  specifications,  and  may  demand  jury  trial,  1062. 

§  70.  Opposing  creditor  to  file  proofs,  if  not  named  in  schedule,  1062. 

§  71.  Proceedings  if  jurors  do  not  agree,  1062. 

§  72.  When  insolvent  required  to  produce  his  non-resident  wife,  1062. 

§  73.  Examination  of  insolvent,  1063. 

§  65  (Formeily  Code,  §  2164).    Order  to  show  cause. 

The  petition  and  other  papers,  specified  in  the  foregoing  sections  of  this  article, 
must  be  presented  to  the  court,  and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  all  the  creditors  of  the  petitioner  to  show  cause  before  it,  at 
a  time  and  place  therein  specified,  why  an  assignment  of  the  insolvent's  property 
should  not  be  made,  and  he  be  thereupon  discharged  from  his  debts,  as  prescribed  in 
this  article;  and  directing  that  the  order  be  published  and  served,  as  prescribed  in  the 
next  section. 

§  66  (Formerly  Code,  §  2165).  How  order  published  and  served. 
The  order  must  be  published  and  served  in  the  following  manner: 
1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  in  a  newspaper,  desig- 
nated in  the  order,  published  in  the  county;  and  also  if  one-fourth  part  of  the  insol- 
vent's debts  accrued  or  are  due  to  creditors  residing  in  the  city  of  New  York,  in  a 
newspaper  published  in  that  city,  designated  in  the  order.  The  publication  must  be 
made  at  least  once  in  each  ten  weeks,  immediately  preceding  the  day  in  which  cause 
is  to  be  shown,  unless  all  the  creditors  reside  within  one  hundred  miles  of  the  place 
where  cause  is  to  be  shown,  in  which  case  the  publication  must  be  made  at  least  once 
in  each  of  the  six  weeks,  immediately  preceding  that  day. 
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2.  The  petitioner  must  also  serve  upon  each  creditor,  residing  within  the  United 
States,  whose  place  of  residence  is  known  to  him,  a  copy  of  the  order  to  show  cause, 
either  personally,  at  least  twenty  days  before  the  day  when  cause  is  to  be  shown, 
or  by  depositing  it,  at  least  forty  days  before  that  day,  in  the  postoffice,  inclosed  in  a 
post  paid  wrapper,  addressed  to  the  creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the  order  must  be  served 
upon  the  attorney-general,  who  must  represent  the  State  in  the  subsequent  proceedings. 
§  67  (Formerly  Code,  §  2168).    Hearing. 

On  the  day  speciiied  in  the  order,  and  before  any  other  proceedings  are  taken  in  the 
matter,  the  petitioner  must  present  to  the  court,  and  file  with  the  clerk,  proof,  to  the 
satisfaction  of  the  court,  that  the  order  has  been  published  and  served,  as  prescribed 
in  the  last  section;  and  thereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hear  the  allegations  and  proofs  of  the  parties 
appearing.  Proof  of  personal  service  of  a  copy  of  the  order  upon  any  person  must 
be  made,  in  like  manner  as  proof  of  personal  service  of  a  summons,  in  an  action 
brought  in  the  supreme  court. 
§  68  (Formerly  Code,  §  2167).    Putting  cause  on  calendar. 

Where  the  insolvent's  discharge  is  opposed,  the  court  may  direct  the  special  pro- 
ceeding to  be  placed  upon  the  calendar  for  trial.  In  that  case,  the  parties  must 
appear,  and  the  proceedings  are  the  same,  as  in  an  action,  except  as  otherwise  pre- 
scribed in  this  article;  and  costs,  as  in  an  action,  except  for  proceedings  before  notice 
of  trial,  may  be  awarded  to  either  party,  in  the  discretion  of  the  court. 
§  69  (Formerly  Code,  §  2168).  Opposing  creditor  to  file  specifications,  and  may 
demand  jury  trial. 

In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the  insolvent,  he  must,  on 
the  day  fixed,  show  cause,  or  at  such  other  time  as  the  court  directs,  file  with  the  clerk 
a  specification  of  his  objections;  and  he  may  then,  but  not  afterwards,  demand  a  trial, 
by  a  jury,  of  the  questions  of  fact  arising  thereupon.  If  a  trial  by  a  jury  is  not  then 
demanded,  the  questions  of  fact  must  be  tried  by  the  court,  without  a  jury.  Where 
one  of  two  or  more  opposing  creditors  demands  a  trial  by  jury,  all  the  material 
questions  of  fact,  arising  upon  the  objections  of  all  the  creditors,  must  be  tried  in  like 
manner,  and  at  the  same  time.  The  court  may,  in  its  discretion,  direct  the  questions 
to  be  settled,  and  plainly  stated,  in  an  order,  as  where  an  order  ia  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial  of  the  questions  of  fact  by  a 
jury. 

§  70  (Formerly  Code,   §  2169).    Opposing  creditor  to  file  proofs,  if  not  named  in 
schedule. 

Where  the  name  of  an  opposing  creditor  does  not  appear  in  the  schedule,  he  must 
file,  with  the  specification  of  his  objections,  proof  by  affidavit,  that  he  ia  a  creditor; 
and  if  his  debt  is  not  set  forth  in  the  schedule,  he  must  also  file  his  affidavit,  to  the 
effect  specified  in  subdivisions  first  and  second  of  §  2160  of  this  act. 
§  71  (Formerly  Code,  §  2170).    Proceedings  if  jurors  do  not  agree. 

There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot  agree,  after  being  kept 
together  for  such  a  time  as  the  court  deems  reasonable,  the  court  must  discharge 
them,  and  determine  the  questions  of  fact,  or  those  questions  as  to  which  the  jurora 
have  not  agreed,  upon  the  evidence  taken  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

§  72  (Formerly  Code,  §  2171).  When  insolvent  required  to  produce  his  non-resident 
wife. 
Where  the  petitioner's  wife  resides  without  the  State,  the  court,  or  a  judge  thereof 
out  of  court,  may,  upon  the  application  of  any  creditor,  make  an  order  requiring  the 
petitioner  to  bring  his  wife  before  the  court,  at  the  hearing  or  trial,  to  the  end  that  she 
may  be  examined  as  a  witness.  A  copy  of  the  order  must  be  personally  served  upon 
the  petitioner,  at  least  three  weeks  before  the  hearing.    If  it  appears,  upon  the  hearing, 
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that  service  could  not,  with,  due  diligence,  be  so  made,  in  consequence  of  the  peti- 
tioner's sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn  the  hearing  or 
trial,  and  prescribe  the  time  and  manner  of  service  of  the  order  for  the  adjourned  day. 
If,  after  due  service,  the  petitioner's  wife  does  not  attend  at  the  time  and  place  ap- 
pointed, the  petitioner  is  not  entitled  to  his  discharge,  unless  he  proves,  to  the  satis- 
faction of  the  court,  by  his  affidavit,  or  upon  his  oral  examination,  or  otherwise,  that 
he  was  unable  to  procure  her  attendance. 
§  73  (Fonnerly  Code,  §  2172).    Examination  of  insolvent. 

At  the  hearing  or  trial,  the  petitioner  must  be  examined  under  oath,  at  the  instance 
of  any  creditor,  touching  his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation  of  his  property,  since  the 
making  of  the  schedule;  and  particularly  whether  he  has  collected  any  debts  or 
demands,  or  made  any  transfers  of,  or  otherwise  affected,  his  real  or  personal  prop- 
erty. Any  creditor  may  contradict  or  impeach,  by  other  competent  evidence,  the 
testimony  of  the  insolvent  or  of  his  wife. 

A  notice  stating  that  the  proceeding  is  for  the  discharge  of  an  insolvent 
need  not  specify  the  particular  statute,  and  a  defective  reference  to  the 
statute  does  not  vitiate  the  order.  Soule  v.  Chase,  1  Abh.  Pr.  N.  ;S.  48. 
But  see  39  K  Y.  342. 

It  will  be  noticed  that  the  order  itself  must  now  be  published  and  served, 
and  not  a  notice  of  its  contents,  as  formerly.  Due  publication  and  service 
was  held  necessary  to  give  the  officer  jurisdiction  and  to  authorize  him  to 
grant  a  discharge  so  as  to  bar  creditors.  Stanton  v.  Ellis,  16  Barb.  319 ; 
Matter  of  Underwood,  3  Cow.  59 ;  People  ex  rel.  Demarest  v.  Gray,  19 
How.  238 ;  People  v.  Daly,  4  Hun,  641.  It  is  doubtful  whether  the  ques- 
tion can  be  raised,  however,  except  upon  a  direct  proceeding  to  review, 
either  by  certiorari  or  appeal.  Rusher  v.  Sherman,  28  Barb.  416.  In  com- 
puting the  time  for  the  publication  and  service  of  the  notice,  the  rule  is 
held  in  like  cases  to  be  to  exclude  the  first  day  and  include  the  last.  West- 
gate  V.  Handlin,  7  How.  372 ;  Dayton  v.  Mclntyre,  5  How.  117 ;  Bunce  v. 
Beed,  16  Barb.  347;  Steinle  v.  Bell,  12  Abb.  Pr.  K  S.  171.  As  to 
what  was  held  sufficient  service  by  mail,  see  Hornby  v.  Cramer,  12  How. 
490;  Bunce  v.  Reed,  16  Barb.  347;  Steinle  v.  Bell,  12  Abb.  Pr.  JST.  S. 
171.  If  notice  is  directed  to  be  published  six  weeks,  first  publication 
must  be  at  least  forty-two  days  before  day  appointed;  if  ten  weeks,  at 
least  seventy  days  before  such  day  and  publication  must  be  made  in  every 
intervening  week  until  the  expiration  of  the  time.  Anonymous,  1  Wend. 
90 ;  People  v.  Grey,  19  How.  238.  The  officer  has  no  jurisdiction,  if,  in 
any  of  the  ten  weeks,  there  was  no  publication,  and  an  order  for  an  assign- 
ment made  in  such  case  is  a  nullity.  Dicherhojf  v.  Ahlhorn,  2  Abb.  N.  C. 
372.  The  discharge  is  void  if  the  only  proof  of  notice  for  creditors  to  appear 
was  of  a  notice  purporting  to  be  returnable  at  a  date  subsequent  to  that 
on  which  the  discharge  was  granted.  Lewis  v.  Page,  8  Abb.  Pr.  N.  S. 
200.  Until  publication  of  a  notice  of  application  of  a  debtor  to  be  dis- 
charged from  imprisonment  is  made,  the  officer  is  without  jurisdiction. 
People  V.  Daly,  4  Hun,  641.     This  case  more  fully,  67  Barb.  325,  holding 
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that  a  mistake  in  the  designation  of  the  return  day  in  the  notice,  as  pub- 
lished in  one  of  the  papers,  is  fatal  to  jurisdiction,  there  being  no  appear- 
ance. Where  the  insolvent  is  ignorant  of,  and  cannot  ascertain,  the  street 
number  or  exact  address  of  one  or  more  of  all  the  creditors,  it  is  a  sufficient 
compliance  with  the  statute  to  mail  the  notice  addressed  to  the  city  or 
town  where  creditor  or  creditors  to  be  served  reside.  People  v.  Suther- 
land, 81  W.  Y.  1.  A  mistake  in  the  spelling  of  the  name  of  a  creditor  to 
whom  notice  is  addressed,  the  error  being  the  substitution  of  one  letter 
merely  for  another  without  effect  upon  the  sound,  and  in  case  where  there 
was  a  description  of  the  person,  does  not  affect  the  proceeding.  People  v. 
Sutherland,  81  N.  Y.  1. 

As  to  the  omission  of  the  full  addresses  of  the  creditors  in  the  petition 
in  order  that  the  court  may  correctly  determine  the  period  for  which  pub- 
lication shall  continue,  see  Matter  of  Cohen,  18  Civ.  Pro.  158,  16  Daly, 
TO,  9  Supp.  499.  It  seems  that  the  question  as  to  whether  a  judgment 
creditor  was  served  with  the  order  pursuant  to  subdivision  2,  section  2165, 
Code  of  Civil  Procedure,  cannot  be  determined  upon  affidavits.  Bohens 
V.  Sweet,  48  Hun,  438,  1  Supp.  840.  This  case  was  an  appeal  from  an 
order  denying  a  motion  to  set  aside  supplementary  proceedings,  the  judg- 
ment debtor  claiming  a  discharge  from  his  debts  as  provided  by  this  article 
of  the  Code.  The  provisions  of  the  Code  as  to  service,  etc.,  must  be 
strictly  complied  with ;  thus,  as  subdivision  2  of  this  section  requires  the 
order  to  show  cause  to  be  served  either  personally  or  addressed  to  the 
creditor  at  his  usual  place  of  residence,  it  was  held  that  where  the  order 
was  addressed  to  the  creditor  at  his  place  of  business,  instead  of  at  his  resi- 
dence, that  the  service  was  not  good  and  that  the  court  did  not  require 
jurisdiction  to  grant  the  discharge.  Billinge  v.  Pickert,  39  Hun,  505, 1  St. 
Eep.  70.  This  case  also  decided  that  the  court  would  refuse  to  receive 
parol  evidence  of  personal  service,  where  the  record  itself  did  not  show  it. 

Where  an  order  canceling  and  discharging  two  judgments  was  granted 
without  notice  to  'the  owner  of  the  judgments,  and  without  proof  of  his 
consent,  such  order  may  be  vacated  on  simply  showing  want  of  notice. 
Wheeler  v.  Emmeluth,  121  K  Y.  243,  30  St.  Eep.  919.  A  discharge 
under  "  the  Two-Thirds  Act "  cannot  be  granted  without  proof  of  the  ser- 
vice of  notice  of  the  proceedings  upon  each  of  the  creditors,  and  the  judge 
reviewing  the  proceeding  is  only  authorized  to  receive  legal  evidence  of 
such  service,  although  the  act  requires  proof  of  such  fact  to  be  "  satisfac- 
tory ;"  therefore,  an  affidavit  of  service,  which,  although  signed,  contained 
no  name  of  deponent  in  the  body  thereof,  was  held  to  be  defective.  People 
ex  rel.  Kenyon  v.  Sutherland,  16  Hun,  194.  Where  the  petitioner  merely 
promised  to  indemnify  fellow  officers  in  a  corporation  from  loss  for  buying 
and  selling  stock  of  the  corporation  on  the  market,  in  order  to  create  a  de- 
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mand  for  the  same,  it  was  held  in  effect  that  the  petitioner  was  not  "  justly 
and  truly  indebted  "  to  them  as  is  required  by  section  2174  of  the  Code  of 
Civil  Procedure  before  the  court  can  direct  an  assignment.  Matter  of 
Dimmoch,  4  App.  Div.  305.  Where  a  deed  executed  in  insolvent  pro- 
ceedings was  objected  to  in  an  action  for  ejectment,  without  previous  proof 
of  the  insolvent  proceedings  upon  which  it  was  based,  it  was  held  that  the 
deed  established  a  prima  facie  title,  and  that  the  insolvent  proceedings  only 
needed  to  be  shown  in  order  to  give  effect  to  the  deed  given  by  persons  in 
whom  the  title  is  not  vested  and  who  derive  their  power  to  convey  from 
the  statute,  and  the  proceedings  under  which  they  acted.  Rockwell  v. 
Brown,  54  N.  Y.  213.  Not  so,  however,  where  the  insolvent  proceedings 
are  void.  Rockwell  v.  McGovern,  69  N.  Y.  299,  dist'g  Rockwell  v.  Brown, 
supra.  The  officer  is  not  bound  to  wait  for  parties  beyond  the  arrival 
of  the  precise  time  appointed,  though  he  may  do  so  in  his  discretion.  The 
proceedings,  however,  should  be  vacated  if  any  trick  or  artifice  is  practiced 
by  which  parties  are  prevented  from  appearing  at  the  precise  time  ap- 
pointed. Ex  parte  Ragaman,  2  Hill,  415 ;  Matter  of  Pulver,  6  Wend. 
632 ;  Matter  of  Bradstreet,  13  Johns.  385.  Due  legal  proof  of  publication 
and  service  of  notice  is  necessary  in  order  to  give  the  officer  jurisdiction, 
and  without  such  proof  he  has  no  authority  to  grant  the  discharge  or 
any  of  the  necessary  orders  prior  thereto ;  an  affidavit  sworn  to  before  an 
officer  having  no  power  to  take  it  is  insufficient.  Stanton  v.  Ellis,  16  Barb. 
319;  Lewis  v.  Page,  8  Abb.  Pr.  N.  S.  200.  Contra,  Soule  v.  Chase,  1 
Abb.  Pr.  ]Sr.  S.  48 ;  rev'd,  39  E".  Y.  342.  Although  if  the  officer,  without 
such  proof,  assumes  to  act  and  grants  a  discharge,  it  has  been  held  binding, 
except  in  a  direct  proceeding  to  review  the  decision.  Rusher  v.  Sherman, 
28  Barb.  406 ;  Stanton  v.  Ellis,  12  N.  Y.  575.  In  Soule  v.  Chase,  supra, 
it  is  held  that  proof  of  publication  is  not  limited  to  the  affidavit  of  the 
parties  or  his  clerk.  But  see  39  Hun,  504,  supra.  The  creditors  may 
appear  at  the  time  appointed  in  the  order  and  contest  the  right  of  the  in- 
solvent to  a  discharge,  but  if,  after  having  been  properly  served,  they 
neglect  to  appear  and  object,  they  will  be  concluded  by  the  proceedings  in 
case  the  officer  has  jurisdiction,  except  as  to  matters  declared  fatal  by 
statute.  People  v.  Stryker,  24  Barb.  649 ;  Matter  of  Bradstreet,  13  Johns. 
385.  But  it  is  only  creditors  who  are  recognized  as  such  by  the  insolvent 
in  his  schedules  who  may  appear  and  contest.  All  others,  when  they  come 
in  to  oppose  the  discharge,  must  first  prove  their  claims  as  subsisting  ones, 
otherwise  they  are  not  authorized  to  appear  and  oppose.  Avery's  Case, 
6  Abb.  144. 

By  "  proof  satisfactory  to  the  officer  "  before  whom  the  proceedings  are 
had,  is  meant  such  evidence  as  is  necessary  to  convince  him  judicially, 
and  not  arbitrarily  or  capriciously.     He  is  not  to  be  satisfied  by  proof 
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legally  insufficient,  neither  can  he  withhold  his  satisfaction  when  proof, 
which  the  law  deems  adequate,  is  presented  to  him.  People  v.  Sutherland^ 
81  ]S[.  Y.  1.  Under  the  Eevised  Statutes  provision  was  made  for  drawing 
a  jury.  It  will  be  observed  that  no  such  provision  now  exists,  and  the 
proceeding  becomes  an  action  at  issue,  and  is  tried  in  the  same  manner. 
Issues  may  be  settled  for  the  trial.  In  case  the  officer  has  no  jurisdiction, 
appearing  and  participating  in  the  proceedings  does  not  conclude  creditors. 
Grade  v.  Sheldon,  3  Barb.  232.  Otherwise  if  the  discharge  is  consented 
to.  Lee  V.  Curtiss,  17  Johns.  85.  But  if  they  do  not  appear  they  are  con- 
cluded except  as  to  jurisdictional  questions.  Matter  of  Bradstreet,  13 
Johns.  385 ;  Soule  v.  Chase,  39  E".  Y.  342 ;  People  v.  Stryher,  24  Barb. 
'649.  A  creditor  may  examine  into  all  the  facts  as  to  disposition  of  in- 
solvent's property.     Cohen's  Case,  10  Abb.  257. 

The  insertion  in  the  schedule  of  the  name  of  the  creditor,  with  a 
memorandum  that  his  claim  is  barred  by  limitation  is  not  an  admission 
that  he  is  a  creditor,  so  as  to  entitle  him  to  appear  and  oppose  without 
proofs.     Avery's  Case,  6  Abb.  144. 

ARTICLE  XIII. 

WHEN   INSOLVENT   DISCHARGED    AND    PROCEEDINGS    THEREON.     §§    74-81. 

§  74.  When  insolvent  cannot  he  discharged,  1066. 

§  75,  When  assignment  to  he  directed,  1066. 

§  76.  Assignment;  contents,  and  to  whom  made,  1067. 

§  77.  Trustees,  how  designated,  1067. 

§  78.  Effect  of  assignment,  1067. 

§  79.  When  discharge  to  he  granted,  1067. 

§  80.  Order  to  show  cause  where  trustee  refuses  to  give  certificate,  etc.,  1067. 

§  81.  Proceedings  upon  return  of  order,  1067. 

§  74  (Formerly  Code,   §  2173).    When  insolvent  cannot  be  discharged. 
In  either  of  the  following  cases  the  petitioner  is  not  entitled  to  a  discharge: 

1.  Where  it  appears  upon  the  hearing  or  trial  that,  after  making  the  schedule  an- 
nexed to  his  petition,  he  has  collected  a  debt  or  demand,  or  transferred,  absolutely, 
conditionally,  or  otherwise,  any  of  his  property  not  exempt  by  law  from  levy  and  sale 
by  virtue  of  an  execution,  and  he  neglects  or  refuses  forthwith  to  pay  over  to  the  clerk 
the  full  amount  of  all  debts  and  demands  so  collected,  and  the  full  value  of  all  prop- 
erty so  transferred,  except  so  much  of  the  money,  and  of  the  value  of  the  property,  as 
appears  to  have  been  necessarily  expended  by  him  for  the  support  of  himself  or  his 
family. 

2.  Where  it  appears  in  like  manner  that  the  petitioner,  within  two  years  before 
presenting  the  petition,  has,  in  contemplation  of  his  becoming  insolvent,  or  of  his 
petitioning  for  his  discharge,  or  knowing  of  his  insolvency,  made  an  assignment,  sale, 
or  transfer,  either  absolute  or  conditional,  of  any  of  his  property,  or  of  any  interest 
therein  or  confessed  a  judgment,  or  given  any  security,  with  a  view  of  giving  a  prefer- 
ence to  a  creditor  for  an  antecedent  debt. 

§  75  (Formerly  Code,  §  2174).    When  assignment  to  be  directed. 

An  order,  directing  the  execution  of  an  assignment,  must  be  made  by  the  court, 
where  it  appears  by  the  verdict  of  the  jury;  or,  if  a  jury  has  not  been  demanded,  or 
the  jurors  have  been  discharged  by  reason  of  their  inability  to  agree,  where  it  satis- 
factorily appears  to.  the  court,  as  follows: 
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1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  consenting  creditors,  in 
sums  which  amount,  in  the  aggregate,  to  two-thirds  of  all  the  debts,  which  the  peti- 
tioner owed  at  the  time  of  presenting  his  petition  to  creditors  residing  within  the 
United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of  his  property. 

3.  That  he  has  in  all  things  conformed  to  the  matters  required  of  him  by  this 
article. 

§  76  (Formerly  Code,  §  2175).    Assignment;  contents,  and  to  whom  made. 

The  order  must  designate  one  or  more  trustees,  residents  of  the  State;  and  must 
direct  the  petitioner  to  execute,  to  him  or  them,  an  assignment  of  all  his  property,  at 
law,  or  in  equity,  in  possession,  reversion,  or  remainder,  excepting  only  so  much  thereof 
as  is  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution.  The  assignment 
must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  and  must  be  recorded  in  the  clerk's  office  of  the  county.  Where  it 
appears,  from  the  schedule,  or  otherwise,  that  real  property  will  pass  thereby,  it  must 
be  also  recorded  as  a  deed,  in  the  proper  office  for  recording  deeds  of  each  county 
where  the  real  property  is  situated. 

§     77  (Formerly  Code,  §  2176).    Trustees,  how  designated. 

The  trustee  or  trustees  may  be  nominated  by  a  majority  in  amount  of  the  consent- 
ing creditors.  If  no  person  is  so  nominated,  one  or  more  persons  must  be  appointed 
by  the  court  for  the  purpose.  The  nomination  may  be  included  in  the  consent,  or 
made  in  a  separate  paper,  or  orally  upon  the  hearing  or  trial,  and  entered  in  the 
minutes. 

§  78  (Formerly  Code,  §  2177).    Effect  of  assignment. 

The  assignment  vests  in  the  trustee  or  trustees  all  the  petitioner's  interest,  legal  or 
equitable,  at  the  time  of  its  execution,  in  any  real  or  personal  propertjr,  not  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution;  and  any  contingent  interest  which 
may  vest  within  three  years  thereafter.  When  a  contingent  interest  so  vests,  it  passes 
to  the  trustees,  in  the  same  manner  as  it  would  have  vested  in  the  petitioner  if  he  had 
not  made  an  assignment. 
§  V9  (Formerly  Code,  §  2178).    When  discharge  to  be  granted. 

Upon  the  production  by  petitioner  of  a  certificate  of  the  trustee  or  trustees,  duly 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  to  the  effect  that  the  insolvent  has  assigned  for  the  benefit  of  all  his  creditors, 
all  his  property  so  directed  to  be  assigned,  and  all  the  books,  vouchers,  and  papers 
relating  thereto,  and  that  he  has  delivered  so  much  thereof  as  is  capable  of  delivery; 
and  also  of  a  certificate  of  the  county  clerk,  that  the  assignment  has  been  duly  recorded 
in  his  office;  the  court  must  grant  to  the  insolvent  a  discharge  from  his  debts,  which 
has  the  effect  declared  in  the  following  sections  of  this  article. 

§  80  (Formerly  Code,  §  2179).    Order  to  show  cause  where  trustee  refuses  to  give  cer- 
tificate, etc. 

If  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by  the  petitioner  of  the 
expense  of  so  doing,  to  execute  or  acknowledge  a  certificate,  as  prescribed  in  the  last 
section,  or  to  cause  the  assignment  to  be  recorded  as  therein  prescribed,  the  court, 
upon  proof  by  affidavit  of  the  facts,  must  make  an  order  requiring  the  trustee  to 
show  cause,  at  a  time  and  place  therein  specified,  why  the  petitioner  should  not  be 
discharged,  notwithstanding  his  neglect  or  refusal;  and  why  the  trustee's  appoint- 
ment should  not  be  revoked. 
§  81  (Formerly  Code,  §  2180).    Proceedings  upon  return  of  order. 

If,  upon  the  return  of  the  order,  it  appears  that  the  assignment  has  been  duly  exe- 
cuted, and  that  the  petitioner  has  duly  delivered  all  his  property  directed  to  be 
assigned,  and  all  the  books,  vouchers,  and  papers  relating  thereto,  which  are  capable 
of  delivery,  the  court  may,  either 
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1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  refusal  of  the 
trustee;  or 

2.  Make  an  order  revoking  the  appointment  of  the  trustee.  Upon  the  entry  of  such 
an  order  the  powers  of  the  trustee  and  his  interest  in  the  assigned  property  cease.  If 
there  is  no  other  trustee  the  court  must,  by  the  same  or  another  order,  appoint  one  or 
more  new  trustees.  Such  an  appointment  has  the  same  effect  as  if  the  person  or  per- 
sons so  appointed  were  named  as  trustees  in  the  original  assignment. 

An  assignment  of  all  the  debtor's  property  to  trustees  for  the  payment 
of  his  debts  is,  against  the  debtor,  conclusive  evidence  of  his  insolvency  at 
the  time  of  its  execution,  and  such  an  assignment,  giving  preference  to 
some  creditors  in  the  payment  of  their  demands,  is  a  bar  to  the  discharge 
of  the  debtor  from  his  debts  which  existed  when  the  assignment  was  made. 
Morewood  v.  Hollister,  6  N.  Y.  309.  And  so  also  the  debtor  will  be  pre- 
vented from  obtaining  his  discharge  under  the  statute  where,  in  contem- 
plation of  applying  for  such  a  discharge,  he  confesses  judgment  on  which 
his  property  is  sold,  although  it  be  confessed  to  a  trustee  for  the  benefit 
of  all  his  creditors  without  preference,  the  judgment  and  sale  under  it 
being  considered  a  fraud  under  the  statute.  Matter  of  Hurst,  1  Wend. 
239.  Such  assignments  will,  it  seems,  not  have  the  effect  to  render  the 
discharge  invalid,  but  it  is  cause  only  for  defeating  the  insolvent's  appli- 
cation on  the  hearing  before  the  officer,  or  if  the  discharge  is  granted  not- 
withstanding the  objection  of  reversing  the  proceedings  on  direct  review. 
Stryher  v.  Stryher,  24  Wend.  Q^^;, Rusher  v.  Sherman,  28  Wend.  416; 
Matter  of  Hurst,  1  Wend.  240 ;  Hay  den  v.  Palmer,  24  Wend.  364.  The 
general  principle  as  to  when  an  insolvent  or  imprisoned  debtor  can  obtain 
his  discharge  in  different  proceedings  are  laid  down  as  follows:  A  dis- 
charge will  not  be  denied  on  the  ground  that  the  petitioner's  firm  has 
made  a  fraudulent  disposition  of  his  property,  unless  it  is  shown  affirma- 
tively that  he  participated  therein.  Ex  parte  Benson,  60  How.  314.  To 
bar  a  discharge  some  fraudulent  act  must  be  shown  committed  after  the 
liability  to  the  opposing  creditor  was  incurred.  Ex  parte  Pearce,  29  Hun, 
270.  The  fraud  which  will  bar  a  discharge  under  the  stattute  is  one  per- 
petrated in  the  proceedings,  not  one  in  the  creation  of  the  debt.  Develin 
V.  Cooper,  84  N.  Y.  410.  Where  the  schedule  annexed  to  the  petition 
shows  the  absence  of  jurisdiction  upon  its  face  the  discharge  is  void. 
Morrow  v.  Freeman,  61  N.  Y.  515.  Where,  upon  an  application  made  by 
an  insolvent  debtor  for  a  discharge,  it  appears  that  a  similar  application 
has  already  been  made  to  one  of  the  judges  of  the  Court  of  Common  Pleas 
of  the  city  of  New  York,  and  having  been  fully  heard  has  been  decided 
against  him  on  the  merits,  held,  that  the  matter  should  be  regarded  as  res 
ad  judicata,  and  the  application  denied.  Matter  of  Roberts,  10  Hun,  253  ; 
rev'd  on  another  point,  70  'N.  Y.  5.  An  application  for  a  discharge  should 
not  be  denied  merely  because  the  debtor  has  inadvertently  omitted  some 
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property  from  his  schedule,  but  if  on  bis  examination  be  remembers  such 
property  the  court  should  allow  him  to  amend  bis  petition  by  inserting  it, 
if  satisfied  that  the  omission  was  not  intentional  or  fraudulent.  Matter  of 
Rosenberg,  10  Abb.  Pr.  N.  S.  450.  As  to  what  facts  throw  suspicion  upon 
the  good  faith  and  honesty  of  the  proceedings  of  an  insolvent  seeking  a 
discharge  under  this  act,  see  Cohen's  Case,  10  Abb.  257.  It  was  held, 
upon  an  application  for  his  discharge  by  an  imprisoned  debtor,  under  part 
2,  chapter  5,  title  1,  article  6  of  the  Revised  Statutes,  that  he  was  not  en- 
titled to  such  a  discharge,  where  he  has  disposed  of  his  property  with  intent 
to  defraud  the  creditor  at  whose  suit  he  was  imprisoned ;  also,  that  it  was 
not  necessary  to  show  that  the  fraudulent  disposition  of  his  property  by 
the  debtor  was  made  by  him  with  a  view  to  instituting  proceedings  for 
discharge.  It  seems,  however,  that  to  prevent  a  discharge  existing  cred- 
itors must  have  been  defrauded,  and  not  those  whose  claims  have  been 
paid  or  have  ceased  to  exist.  A  creditor  cannot  contest  the  discharge,  who 
is  in  no  way  injured  or  defrauded.  Matter  of  Brady,  69  N.  Y.  217.  It 
seems  that  an  assignment  two  years  before  the  proceedings  for  discharge 
as  an  insolvent  is  not  within  the  condemnation  of  subdivision  2,  section 
2173.     Matter  of  DimmocTc,  4  App.  Div.  310. 

When  an  order  for  assignment  has  been  made  the  officer  making  it 
cannot  afterward  vacate  it,  unless  there  has  been  surprise  on  the  opposing 
creditors,  or  they  have  been  misled  by  the  opposite  party.  Matter  of 
Bradstreet,  13  Johns.  385. 

An  assignment  of  all  the  debtor's  estate,  real  and  personal,  passes  title 
to  all  the  lands  which  he  owns  without  further  description,  and,  therefore, 
lands  ovraed  by  him,  though  not  mentioned  in  his  inventory,  pass  by  such 
assignment.  Boseboom  v.  Mosier,  2  Denio,  61.  Property  held  in  trust 
does  not  pass  by  the  assignment,  and  if  such  property  remains  in  specie, 
or  in  goods  and  notes,  or  other  choses  in  action,  the  cestui  que  trust  is 
entitled  to  the  property,  and  not  the  general  creditors  of  the  insolvent. 
Though  the  trust  property  is  converted  into  money,  yet  if  it  is  kept  sep- 
arate and  distinct,  so  that  it  can  be  traced  and  distinguished  from  the 
general  mass  of  the  insolvent's  estate,  it  will  go  on  to  the  cestui  que  trust. 
Kip  V.  Bank  of  New  York,  10  Johns.  63 ;  Kennedy  v.  Strong,  10  Johns. 
289,  Where  property  has  been  fraudulently  conveyed  by  an  insolvent 
debtor  under  the  statute,  his  interest  in  the  property  passes  to  the  assignee 
for  the  benefit  of  his  creditors,  although  not  embraced  in  the  inventory. 
Ward  V.  Van  Bohhelen,  2  Paige,  289.  The  assignee  takes  the  property 
subject  to  any  equitable  lien  in  a  third  person.  Waddington  v.  Vreden- 
burgh,  2  Johns.  Cas.  227.  The  title  to  the  property  of  the  insolvent  can- 
not be  affected  until  it  is  assigned.  Under  the  statute  the  insolvent  may 
at  any  time  terminate  his  proceedings,  and  is  not  bound  to  complete  them, 
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and  he  may  sell  the  property,  and  although  such  an  act  would  be  a  fraud 
upon  the  proceedings,  the  purchaser  would  obtain  a  good  title ;  the  credit- 
ors obtain  no  lien  until  the  discharge,  and  the  debtor  is  not  divested  of 
control  until  that  time.  He  may  make  a  conveyance  if  he  sees  fit.  Bailey 
V.  Burton,  8  Wend.  339.  It  is  said  a  deed,  showing  upon  its  face  that  it 
is  an  assignment  made  by  an  insolvent  to  obtain  his  discharge  under  the 
statute  relating  to  voluntary  assignments,  is  sufficient  to  support  an  action 
of  ejectment  by  the  assignee,  where  there  is  no  affirmative  evidence  of  any 
invalidity  in  the  insolvency  proceedings.  Rockwell  v.  Brown,  54  N.  Y. 
210. 

An  assignment,  purporting  to  be  made  under  the  Two-Thirds  Act,  is 
invalid  as  a  conveyance  of  the  insolvent's  estate,  at  least  as  against  one 
not  a  hona  fide  purchaser  without  notice,  where  the  preliminary  proceed- 
ings are  void  because  not  in  conformity  to  the  statute;  so  held  where 
petition  was  fatally  defective.  Rockwell  v.  McGovern,  69  E".  Y.  294. 
The  petitioner  must  assign  all  the  property  he  has  at  the  time  he  is 
ordered  to  make  the  assignment,  and  there  must  be  some  evidence  of  a  de- 
livery to  the  assignee.    Borthwick  v.  Howe,  27  Hun,  505. 

A  discharge  with  the  assent  of  two-thirds  of  the  creditors  is  void  unless 
the'  debtor's  affidavit  conforms  to  the  statute,  and  will  not  protect  his 
future  acquisitions.  Its  invalidity  may  be  set  up  by  a  future  execution 
creditor.  Hale  v.  Sweet,  40  N.  Y.  97.  In  order  to  make  the  discharge 
conclusive  it  is  necessary  that  the  officer  have  jurisdiction,  and  there  must, 
for  that  purpose,  be  a  petition,  signed  by  the  debtor  and  by  two-thirds  of 
his  creditors  residing  within  the  United  States,  the  affidavit  of  the  petition- 
ing creditors  taken  before  an  officer  authorized  to  take  affidavits  to  be  used 
in  courts  of  record,  to  the  amount,  nature,  and  consideration  of  the  debt, 
and  that  the  creditor  has  received  no  consideration  to  become  a  petitioner ; 
a  full  and  true  account  of  the  creditors,  the  amounts  due,  the  considera- 
tion, a  statement  of  any  security,  and  a  full  inventory,  an  affidavit  by  the 
debtor  and  before  the  court,  of  the  correctness  of  his  petition  and  proof 
of  residence  within  the  county  where  proceedings  are  had.  Rusher  v. 
Sherman,  28  Barb.  416.  The  recitals  of  the  discharge  are  conclusive  evi- 
dence of  all  proceedings  except  matters  going  to  the  jurisdiction,  and  the 
record  need  not  be  produced.  (Barber  v.  Winslow,  12  "Wend.  102 ;  Jenks 
V.  Stebhins,  11  Johns.  224;  Lester  v.  Thompson,  1  Johns.  300;  Stanton 
V.  Ellis,  12  K  Y.  575 ;  Bullymore  v.  Cooper,  46  Johns.  236 ;  Develin  v. 
Cooper,  84  Johns.  410)  ;  although  it  is  not  the  only  evidence  of  the  pro- 
ceedings. Richmond  v.  Praim-,  24  Hun,  578.  The  discharge  is  prima 
facie  evidence  as  to  matters  of  jurisdiction. 
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ARTICLE  XIV. 

DISCHARGE  AND  ITS  EFFECT.     §§  82-88. 
§  82.  Discharge,  and  other  papers  to  be  recorded,  1071. 
§  83.  Effect  of  discharge,  1071. 

§  84.  Effect  of  discharge  as  to  foreign  contracts  or  creditors,  1071. 
§  85.  Effect  of  discharge  as  to  debts  to  the  United  States  and  the  State,  1071. 
§  86.  Insolvent  to  be  released  from  imprisonment,  1072. 
§  87.  Discharge,  when  void,  1072. 

§  88.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest  or  execu- 
tion, 1072. 

§  82  (Formerly  Code,  §  2181).     Discharge  and  other  papers  to  be  recorded. 

The  discharge,  and  the  petition,  affidavits,  orders,  schedule  and  other  papers  upon 
which  the  discharge  is  granted,  exclusive  of  the  minutes  of  testimony,  must  be 
recorded  in  the  clerk's  office  of  the  county,  within  three  months  after  the  discharge  is 
granted.  In  default  thereof,  the  discharge  becomes  inoperative,  from  and  after  that 
time.  The  original  discharge,  the  record  thereof,  or  a  transcript  of  the  record  duly 
authenticated,  is  conclusive  evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record  thereof,  or  a  transcript  of  the 
record  duly  authenticated,  are  presumptive  evidence  of  the  proceedings  and  facts 
therein  contained. 
§  83  (Formerly  Code,  §  2182).    Effect  of  discharge. 

Except  as  prescribed  in  the  next  two  sections,  a  discharge,  granted  as  prescribed  in 
this  article,  exonerates  and  discharges  the  petitioner  from  every  debt,  due  at  the  time 
when  he  executed  his  assignment,  including  a  debt  contracted  before  that  time, 
though  payable  afterwards ;  and  from  every  liability  incurred  by  him,  by  making  or 
indorsing  a  promissory  note,  or  by  accepting,  drawing,  or  indorsing  a  bill  of  exchange, 
before  the  execution  of  his  assignment;  or  incurred  by  him,  in  consequence  of  the 
payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any  part  of  the  money 
secured  thereby,  whether  the  payment  is  made  before  or  after  the  execution  of  the 
assignment.  At  any  time  after  one  year  has  elapsed,  since  the  recording  of  the 
discharge,  and  the  petition,  affidavits,  orders,  schedule,  and  other  papers  upon  which 
the  discharge  was  granted,  as  prescribed  in  section  83  of  this  chapter,  the  petitioner 
may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a  judgment  shall  have 
been  rendered  against  him,  for  an  order  directing  the  judgment  to  be  cancelled  and 
discharged  of  record.  If  it  appears  that  he  has  been  discharged  from  the  payment  of 
that  judgment,  an  order  must  be  made  accordingly,  and  thereupon  the  clerk  must 
cancel  and  discharge  the  docket  thereof,  as  if  the  proper  satisfaction  piece  of  the 
judgment  was  filed.  Notice  of  the  application,  accompanied  with  copies  of  the  papers 
upon  which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  written  con- 
sent to  the  granting  of  the  order  was  satisfactory  proof  of  the  execution  thereof,  and 
if  he  is  not  the  party  in  whose  favor  the  judgment  was  rendered,  that  he  is  the  owner 
thereof,  is  presented  to  the  court  upon  the  application. 
§  84  (Formerly  Code,  §  2183).    Effect  of  discharge  as  to  foreign  contracts  or  creditors. 

In  either  of  the  following  cases,  such  a  discharge  does  not  affect  a  debt  or  liability, 
founded  upon  a  contract,  unless  it  was  owing,  when  the  petition  was  presented,  to  a 
resident  of  the  State;  or  the  creditor  has  executed  a  consent  to  the  discharge;  or  has 
appeared  in  the  proceedings;  or  has  received  a  dividend  from  the  trustee: 

1.  Where  the  contract  was  made  with  a  person  not  a  resident  of  the  State. 

2.  Where  it  was  made  and  to  be  performed  without  the  State. 

3.  Where  the  creditor  was  not,  at  the  time  of  the  discharge,  a  resident  of  the  State. 
S  85  (Formerly  Code,  §  2184).    Effect  of  discharge  as  to  debts  to  the  United  States 

and  the  State. 
Such  a  discharge  does  not  affect: 
1.  A  debt  or  duty  to  the  United  States,  or 
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8.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received  or  collected  by  any 
person  as  a  public  officer,  or  in  a  fiduciary  capacity,  or  a  cause  of  action  specified  in 
§  1969  of  the  Code  of  Civil  Procedure,  or  a  judgment  recovered  upon  such  a  cause 
of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exonerates  the  petitioner  from  a 
debt  or  other  liability  to  the  State,  in  like  manner  and  to  the  same  extent,  as  from  a 
debt  or  liability  to  an  individual. 

§  86  (Formerly  Code,  §  2185).    Insolvent  to  be  released  from  imprisonment. 

If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  is  under  arrest,  by 
virtue  of  an  execution  against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liability  from  which  he  is  dis- 
charged, as  prescribed  in  the  foregoing  sections  of  this  article,  he  must  be  released 
from  the  arrest,  upon  producing  to  the  officer  his  discharge,  or  a  certified  copy  of  the 
record  thereof.  If  the  adverse  party  wishes  to  test  the  validity  of  the  discharge,  he 
may  procure  a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued,  as  the  case 
requires. 

§  87  (Formerly  Code,  §  2186).    Discharge,  when  void. 

A  discharge,  granted  as  prescribed  in  this  article,  is  void,  in  either  of  the  following 
cases : 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit  annexed  to  his  peti- 
tion or  schedule,  or  upon  his  examination  in  relation  to  any  material  fact,  concerning 
his  property  or  his  debts,  or  to  any  other  material  fact. 

8.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way  transfers  or  assigns, 
any  of  his  property,  or  collects  any  debt  or  demand  owing  to  him,  and  does  not  give  a 
just  and  true  account  thereof,  upon  the  hearing  or  trial,  and  does  not  pay  the  money 
so  collected,  or  the  value  of  the  property  so  sold,  transferred,  or  assigned,  as  prescribed 
in  this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book,  voucher,  or  paper  relating 
thereto,  with  intent  to  defraud  his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any  creditor,  or  the  sum  owing  to 
any  creditor,  or  fraudulently  misstates  such  a  sum. 

5.  Where,  in  order  to  obtain  his  discharge,  he  procures  any  person  to  become  a 
consenting  creditor  wilfully,  intentionally,  and  knowingly  for  a  sum  not  due  from  him 
to  that  person  in  good  faith,  or  for  a  sum  greater  than  that  for  which  the  holder  of  a 
demand,  purchased  or  assigned,  is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portion  of  the  debt  or  demand 
of  a  creditor,  or  grants  or  consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  an  express  or  implied  contract,  trust,  or  understanding,  that  the  creditor  so  paid 
or  rewarded  should  be  a  consenting  creditor,  or  should  abstain  or  desist  from  opposing 
the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary  to  the  true  intent  of  this 
article. 

§  88  (Formerly  Code,  §  2187).  Invalidity  may  be  proved  on  motion  to  vacate  order  of 
arrest  or  execution. 
Where  a  person,  who  has  been  discharged  as  prescribed  in  this  article,  is  afterwards 
arrested  by  virtue  of  an  order  of  arrest  made,  or  an  execution  issued,  in  an  action 
founded  upon  a  debt  or  liability  from  which  he  is  so  discharged,  the  adverse  party 
may  oppose  his  application  to  be  released  from  the  arrest  by  proof,  by  affidavit,  of  any 
cause  for  avoiding  the  discharge,  for  want  of  jurisdiction,  or  as  specified  in  the  last 
section.     If  such  a  cause  is  established,  the  application  must  be  denied. 

It  was  held  in  Barnes  v.  Oill,  13  Abb.  N".  S.  164,  that  the  omission  to 
file  the  papers  leaves  the  discharge  inoperative  until  they  are  filed,  and  a 
levy  made  meanwhile  is  valid,  and  the  right  vesting  under  it  is  not  affected 
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by  the  subsequent  filing  of  the  papers.  The  discharge  is  made  operative 
from  the  time  of  filing,  upon  debts  which  were  due  at  or  before  the  filing 
of  the  discharge,  and  this  case  was  followed  in  Mills  v.  Hildreth,  5  Hun, 
364.  It  will  be  seen  that  as  to  the  effect  of  subsequent  filing  the  provisions 
of  this  section  differ  from  the  statute  under  which  these  decisions  are  made. 
The  discharge  exonerates  the  insolvent  from  all  liabilities  incurred  by 
him  by  making  or  indorsing  any  promissory  note  previous  to  the  execution 
of  the  assignment,  or  incurred  by  him  in  consequence  of  the  payment  by 
any  party  to  such  note  or  bill,  of  the  whole  or  any  part  of  the  money  se- 
cured thereby,  whether  such  payment  be  made  prior  or  subsequent  to  the 
execution  of  the  assignment  by  such  insolvent.  Ford  v.  Andrews,  9  Wend. 
312.  The  debts  of  the  insolvent  on  contract  are  discharged  even  though 
th«  creditor  be  a  non-resident  and  did  not  unite  in  the  petition  nor  accept 
a  dividend,  where  the  contract  was  made  in  this  State,  or  where  the  con- 
tract was  to  be  executed  in  this  State,  or  where  the  creditor  was,  at  the 
time  of  the  first  publication  of  notice,  a  resident  of  this  State.  The 
creditor  is  also  bound  in  case  he  united  in  the  petition  or  accepted  a 
dividend,  if  the  proceedings  are  valid,  even  if  a  non-resident.  Parkinson 
V.  Scoville,  19  Wend.  150;  Van  HooTe  v.  Whitlock,  7  Paige,  373. 

But  where  the  contract  was  to  be  performed  out  of  the  State  and  the 
creditor  is  a  non-resident  and  takes  no  part  in  the  proceedings,  the  dis- 
charge is  inoperative.  Soule  v.  Chase,  39  !N".  Y.  342 ;  Donnelly  v.  Corbett, 
7  N".  Y.  500.  As  between  citizens  of  the  same  State  the  discharge  is  valid. 
But  the  discharge  will  not  exonerate  the  debtor  from  liability  upon  a  con- 
tract made  in  another  State  between  parties  not  inhabitants  of  this  State 
at  the  time  the  contract  was  made,  although  previous  to  presenting  the 
petition  they  became  such  inhabitants.  A  discharge  obtained  in  this  State 
is  no  defense  to  an  action  by  a  citizen  of  another  State  upon  a  note  given 
before  the  proceedings  for  a  discharge,  although  such  note  is  made  payable 
and  the  action  is  brought  in  this  State.  Pratt  v.  Chase,  44  'N.  Y.  597. 
This  rule  is  applicable,  though  the  debt  due  is  a  judgment  which  was  re- 
covered within  the  State  where  the  discharge  was  obtained.  Lester  v. 
Christalar,  1  Daly,  29.  The  effect  of  the  discharge  upon  negotiable  paper 
is  to  destroy  its  negotiability;  it  discharges  the  debt  for  which  the  note 
was  given,  the  note  becomes  worthless,  and  the  person  to  whom  it  is  trans- 
ferred, after  the  discharge,  acquires  no  right  to  maintain  an  action  upon 
it.  De  Puy  v.  Swartz,  3  Wend.  135 ;  Moore  v.  Yiele,  4  Wend.  420 ;  Ocean 
National  BanJc  v.  Olcott,  46  N.  Y.  12.  The  discharge  operates  also  to 
discharge  a  previously  existing  judgment  obtained  against  the  debtor  even 
though  judgment  was  obtained  for  a  tort.  It  extinguishes  the  judgment  as 
effectually  as  if  it  had  been  paid  or  released.  Smith  v.  Bennett,  17  Wend. 
479;  lAither  v.  Deyo,  17  Wend.  629;  Hayden  v.  Palmer,  24  Wend.  364; 
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Deyo  V.  Van  Yalkenburgh,  5  Hill,  242.  But  where  judgment  was  not 
entered  in  such  an  action  before  discharge,  the  discharge  does  not  protect 
the  debtor.  Hodges  v.  Chase,  2  Wend.  248 ;  Matter  of  Pie,  10  Abb.  409. 
If  the  judgment  was,  however,  entered,  after  discharge  on  verdict  in  an 
action  on  contract,  the  discharge  protects  the  debtor.  Baker  v.  Taylor, 
1  Cow.  165.  It  is  said  the  discharge  of  one  of  two  joint  debtors,  before 
payment  by  his  codebtor,  will  not  affect  the  claim  of  the  codebtor  for 
contribution  against  the  discharged  debtor  toward  the  payment  of  the  debt 
by  the  other,  made  subsequent  to  the  insolvent  assignment.  Ransom  v. 
Keyes,  9  Cow.  128 ;  Ellsworth  v.  Caldwell,  27  How.  188 ;  Ellsworth  v. 
Caldwell,  48  JST.  Y.  680.  It  was  held,  where  a  creditor  unites  with  one  of 
two  joint  debtors  for  a  discharge,  the  granting  of  the  discharge  releases  the 
other  joint  debtor.  Alger  v.  Raymond,  25  How.  593.  As  to  this,  see  sec- 
tion 2156.  The  discliarge  is  not  conclusive  as  to  the  facts  requisite  to  give 
the  court  jurisdiction.  Stanton  v.  Ellis,  12  N.  Y.  575 ;  Barber  v.  Winslow, 
12  Wend.  102 ;  Hale  v.  Sweet,  40  JST.  Y.  97 ;  Rusher  v.  Sherman,  28  Barb. 
416;  People  v.  Stryher,  24  Barb.  649;  Baiters  v.  Tohias,  3  Paige,  338; 
Rochwell  V.  Brown,  42  How.  226.  These  cases  hold  the  recitals  in  the 
discharge  are  prima  facie  evidence  only  of  jurisdictional  facts,  although 
concliiisive  evidence  as  to  all  facts  and  proceedings  not  jurisdictional. 
After  discharge  has  been  granted,  if  the  officer  has  acquired  jurisdiction, 
it  is  conclusive  in  all  other  proceedings  in  which  it  comes  in  question,  and 
no  objections,  except  such  as  go  to  the  jurisdiction,  can  be  availed  of  in  a 
collateral  proceeding ;  the  remiedy  is  by  direct  review  or  by  certiorari.  The 
jurisdictional  facts  are  those  necessary  to  be  stated  in  the  original  papers, 
upon  which  the  order  to  show  cause  is  founded,  and  irregularities  in  subse- 
quent proceedings  are  cured  by  discharge  when  attacked  collaterally.  Stan- 
ion  V.  Ellis,  16  Barb.  317 ;  Matter  of  Underwood,  3  Cow.  59,  12  IST.  Y.  and 
28  Barb.,  supra.  The  defects  and  omissions  in  a  discharge  may  be  remedied 
by  the  introduction  of  proof  outside  the  record.  Salters  v.  Tohias,  3  Paige, 
338;  Rusher  v.  Sherman,  28  Barb.  416.  It  will  be  presumed  that  an  act 
required  to  be  done  was  not  performed  because  the  recital  is  omitted  from 
the  discharge.  Rosevelt  v.  Kellogg,  20  Johns.  211;  Salters  v.  Tohias,  3 
Paige,  338.  To  entitle  an  order  of  discharge  to  be  put  in  evidence  it  is 
not  sufficient  that  it  shows  general  jurisdiction  of  the  subject-matter,  but 
that  jurisdiction  of  the  person  and  of  the  especial  case  was  acquired  by 
taking  the  necessary  steps  prescribed  by  statute  to  that  end,  and  if  the 
record  fails  in  any  of  these  particulars  the  fact  must  be  proved  aliunde. 
Sellich  V.  Keeler,  1  St.  Rep.  594. 

An  order  canceling  and  discharging  judgments  as  provided  in  the  latter 
part  of  this  section  will  be  vacated  where  it  was  granted  without  notice  to 
the  owner  of  the  judgment,  and  without  proof  of  his  consent.    Such  owner 
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of  a  judgment  is  entitled  to  have  it  vacated  on  merely  showing  want  of 
notice,  and  he  is  not  required  to  show  why  the  discharge  did  not  operate 
upon  his  judgment,  or  to  show  facts  showing  that  the  judgment  should 
not  have  been  canceled.  Wheeler  v.  Emmeluth,  121  N.  Y.  243,  30  St. 
Kep.  920,  12  Supp.  58.  Where  a  motion  is  made  to  discharge  judgments 
of  record  pursuant  to  section  2182,  it  is  no  defense  to  the  cancellation  of 
such  judgments  that,  in  the  list  of  creditors  contained  in  the  petitioner's 
petition,  the  name  of  a  decedent  creditor  appeared  instead  of  the  name  of 
his  administrator,  where  there  is  no  evidence  that  the  petitioner  was  aware 
of  the  death  of  the  creditor  and  it  had  recently  happened.  Wheeler  v. 
Emmeluth,  58  Hun,  370;  aff'd,  125  N.  Y.  750.  Compare,  however,  Starr 
V.  Patterson,  27  Abb.  N.  C  19.  This  section  regulating  the  effect  of  a 
discharge  should  be  read  in  connection  with  the  two  following  sections, 
which  make  exceptions  as  to  foreign  contracts  with  foreign  creditors  or 
contracts  to  be  performed  without  the  State,  or  debts  due  the  United 
States,  or  to  the  State  for  taxes.  The  revisers  held  the  following  proposi- 
tions settled,  and  cited  the  authorities  named  in  their  support,  and  en- 
deavored to  conform  the  section  to  those  principles.  iN"©  better  interpreta- 
tion of  its  meaning  or  citation  of  authorities  bearing  on  the  point  seems 
possible. 

"  Since  the  enactment  of  the  Revised  Statutes  most  of  the  questions  that 
can  arise  upon  the  subject  have  been  authoritatively  settled  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  or  by  the  Court  of 
Appeals  of  this  State,  under  which  it  is  certain  that  the  effect  of  the  dis- 
charge under  the  laws  of  a  State  is  too  broadly  stated  in  our  present 
statute.     It  seems  settled: 

"'First.  That,  unless  the  creditor  has  united  in  the  application  for  the 
discharge,  or  has  appeared  in  the  proceedings  in  insolvency,  or  has  re- 
ceived a  dividend  from  the  insolvent  estate  {Glay  v.  Smith,  3  Pet.  411), 
a  discharge  under  a  State  insolvent  law  does  not  extinguish  a  debt  which 
was  either  contracted  before  the  passage  of  such  a  law  (Farmers  £  Me- 
chanics' Bank  V.  Smith,  6  Wheat.  131 ;  Ogden  v.  Saunders,  12  Wheat. 
213)  ;  or 

"(b)  Contracted  with  a  citizen  of  another  State  or  country  (Ogden  v. 
Saunders,  12  Wheat.  213 ;  Cooh  v.  Moffat,  5  How.  (U.  S.)  295 ;  Soule  v. 
Chase,  39  E".  Y.  342 ;  Hiclcs  v.  Hotchhiss,  1  Johns.  Ch.  297 ;  Van  Hook 
V.  Whitlock,  26  Wend  43 ;  Donnelly  v.  Corhett,  7  N.  Y.  500) ;  or 

"  (c)  Founded  upon  a  contract  made  and  to  be  performed  without  the 
State  (Suydam  v.  Broadnax,  14  Pet.  67;  ClarFs  Executors  v.  Van 
Riemsdyk,  9  Cranch,  153 ;  Towne  v.  Smith,  1  Woodb.  &  M.  115 ;  Byrd  v. 
Badger,  1  McAU.  263) ;  or, 

"  (d)  Due  to  a  creditor  who,  at  the  time  of  the  discharge,  is  a  citizen  of 
Vol.  II  — 5 
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another  State  or  country.  Sturges  v.  Crowninshield,  4  Wheat.  123; 
Baldwin  v.  Hale,  1  WalL  223 ;  Baldwin  v.  Bank  of  Newberry,  1  Wall. 
234 ;  Oilman  v.  Lockwood,  4  WaU.  409. 

"Second.  That  it  makes  no  difference,  in  the  application  of  the  fore- 
going principles,  that  the  creditor  resorts  to  the  courts  of  the  State  in 
which  the  discharge  was  granted,  for  the  collection  of  his  debt.  Donnelly 
V.  Corhett,  7  E".  Y.  500 ;  Soule  v.  Chase,  39  IST.  Y.  342. 

"  We  have  endeavored  to  conform  the  section  to  the  principles  of  these 
decisions.  It  may  be  doubted  whether  that  section  is  not,  even  now,  too 
broad,  in  subjecting  to  the  operation  of  our  insolvent  laws  a  contract  be- 
tween citizens  of  the  State,  unless  it  was  both  made  and  to  be  performed 
without  the  State.  But  that  question  is  not  yet  decisively  settled,  and  in 
a  doubtful  case,  it  is  proper  for  us  to  incline  to  the  validity  of  our  present 
statutes,  and  the  jurisdiction  of  our  own  courts." 

The  decree  of  the  court  of  a  sister  State  discharging  a  debtor  residing 
in  that  State  is  a  bar  to  an  action  in  this  State  by  a  creditor,  also  a  resi- 
dent of  a  foreign  .State,  or  his  assignee.  Murphy  v.  Philbrooh,  6  Supp. 
543,  57  Super.  Ct.  204.  The  following  decisions  were  made  under  the  Re- 
vised Statutes :  If  a  discharge  is  granted  after  judgment,  as  the  debtor  in 
such  case  has  had  no  opportunity  to  plead  the  discharge,  he  will  be  re- 
leased on  motion,  and  a  perpetual  stay  of  proceedings  granted  as  to  the 
judgment.  The  execution  will  be  set  aside  even  though  the  creditor  may 
impeach  the  judgment  for  fraud,  yet  he  cannot  disregard  the  discharge 
and  issue  execution  and  sustain  it  on  the  ground  of  fraud,  and  a  levy  will 
not  be  allowed  to  be  sustained  as  security  except  where  facts  were  pre- 
sented showing  the  discharge  presumptively  fraudulent.  Parkinson  v. 
Scoville,  19  Wend.  150 ;  Dresser  v.  Shufeldt,  7  How.  85 ;  Smith  v.  Pell, 
20  How.  97 ;  Rich  v.  Salinger,  11  Abb.  344 ;  Stewart  v.  Sohlinger,  14  Abb. 
291,  10  Abb.  258;  RusseU  &  Hall  v.  Packard,  9  Wend.  431;  Reed  v. 
Gordon,  1  Cow.  50;  Noble  v.  Johnson,  9  Johns.  259,  1  Caines,  249; 
Baker  v.  Taylor,  1  Cow.  165 ;  Cramer  v.  Blank,  3  Sandf.  700.  The  dis- 
charge must  be  pleaded.  Cornell  v.  Dakin,  38  IST.  Y.  253.  And  where 
the  defendant  has  been  guilty  of  laches  or  fraud,  or  neglected  to  plead 
when  he  had  the  opportunity,  leave  to  plead  will  not  be  granted  on  appli- 
cation. Holyoke  v.  Adams,  59  IST.  Y.  233 ;  Medbury  v.  Swan,  46  N.  Y. 
200;  Barstow  v.  Hanson,  2  Hun,  333;  Price  v.  Peters,  15  Abb.  197; 
Stewart  v.  Green,  11  Paige,  535 ;  Rvdge  v.  Bundle,  1  T.  &  C.  649.  But 
if  the  discharge  comes  too  late  to  be  pleaded,  the  debtor  will  be  relieved 
on  motion.  Dresser  v.  Brooks,  3  Barb.  429 ;  Baker  v.  Judges  of  Ulster, 
4  Johns.  191.  If  the  discharge  is  obtained  after  judgment  the  debtor 
should  move  for  perpetual  stay  of  execution.  Dresser  v.  Shufeldt,  7  How. 
85 ;  Mather  v.  Bush,  16  Johns.  233  ;  Clark  v.  Rowling,  3  E".  Y.  216.    The 
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discharge  will  not,  on  such  motion,  be  set  aside  on  affidavits.  Deyo  v.  Van 
Yalhenburgh,  5  Hill,  245;  Rich  v.  Salinger,  11  Abb.  344.  A  reference 
may  be  ordered  to  teat  the  validity  of  the  discharge.  Stewart  v.  Sohlinger, 
14  Abb.  291. 

The  cases  of  Rockwell  v.  Brown,  54  N.  Y.  210,  and  Rochwell  v.  Mc- 
Oovem,  69  N.  Y.  294,  should  be  considered  together  in  arriving  at  effect 
of  insolvency  proceedings.  They  seem  to  arise  out  of  the  same  proceeding. 
In  the  first  case  it  is  held  that  "  a  deed,  executed  by  a  party  in  whom  title 
is  vested,  and  expressing  a  valuable  consideration,  never  need,  against  him 
or  those  claiming  under  him,  or  as  against  a  stranger,  to  be  supported,  by 
showing  what  other  reasons  beside  the  will  of  the  party  led  to  its  execution. 
Insolvent  and  other  similar  proceedings  only  need  to  be  shown  in  order  to 
give  effect  to  deeds  given  by  persons  in  whom  the  title  is  not  vested,  and 
who  derive  their  power  to  convey  from  the  statute  and  proceedings  under 
which  they  are  acting.  These  principles,  so  obvious  in  their  reason,  have 
been  long  established,  and  have  never  been  held  as  not  in  conformity  with 
the  statute."  In  the  second  case  it  was  held  that  the  grant  failed  with  the 
other  proceedings,  and  did  not  divest  the  insolvent  of  his  title  to  his  estate, 
citing  Ely  v.  CooTce,  28  N.  Y.  374.  It  is  further  held  that  the  proceedings, 
having  been  without  jurisdiction,  no  lawful  discharge  of  the  debtor  from 
his  debts  could  be  granted  under  them.  The  purpose  of  the  assignment 
failed,  as  also  the  consideration  upon  which  it  was  founded. 

It  will  thus  be  seen  that  the  deed  of  the  assignee  conveys  the  debtor's 
title,  provided  the  proceedings  are  not  attacked  and  shown  to  be  invalid, 
but  that,  in  case  the  proceedings  under  the  act  are  void,  the  assignment 
and  conveyances  under  it  are  ineffectual.  The  statute  is  held  to  be  special 
and  strictly  construed.  Adjudications  involving  the  principle  are  numer- 
ous, citing  Onderdonh  v.  Voorhees,  36  N.  Y.  35&;  Baily  v.  Burton,  8' 
Wend.  339 ;  Games  v.  Stiles,  14  Pet.  322.  In  opinion  of  Eeynolds,  J.,  in 
54  N.  Y.  210,  supra,  it  is  further  held  that  the  assignee  in  the  proceedings 
established  a  prima  facie  title  to  the  premises,  and  it  should  have  been  re- 
ceived in  evidence.  In  the  later  case  (69  N.  Y.  294,  supra),  it  is  said 
that  this  holding  is  not  in  conflict  with  the  views  there  set  forth,  as  it  did 
not  appear  on  the  offer  of  the  deed  that  the  proceedings  under  which  it  was 
granted  were  void,  and  it  is  in  the  later  case  laid  down  as  the  correct  rule 
that  the  assignment  cannot  be  regarded  as  valid  a^a  conveyance  of  the 
debtor's  estate  when  the  preliminary  proceedings  upon  which  it  is  based 
are  void.  The  specification  in  the  statute  that  certain  acts  and  omissions 
shall  vitiate  the  discharge  implies  that  the  decision  of  the  judge  is  con- 
clusive as  to  others.  The  fact  that  the  true  cause  of  indebtedness  to  the 
principal  debtor  was  not  set  forth  in  the  schedule,  that  the  general  ground 
of  the  indebtdeness  was  omitted,  and  that  no  certificate  of  the  recording  of 
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the  assignment  was  presented  to  the  judge,  are  not  errors  for  which  a  dis- 
charge should  be  interfered  with  on  certiorari.  People  v.  Stryker,  24 
Barb.  649.  The  mere  omission  of  a  creditor's  name  in  the  schedule,  or  a 
misstatement  of  the  amount  due,  if  not  made  with  a  fraudulent  intent, 
will  not  invalidate  the  discharge.  Small  v.  Graves,  7  Barb.  576.  Where 
the  schedule  shows  on  its  face  that  the  creditors  joining  do  not  own  two- 
thirds  of  the  debts  owing  by  the  insolvent  to  creditors  residing  in  the 
United  States,  the  officer  acquires  no  jurisdiction,  and  a  discharge  based 
on  the  petition  is  void.  Morrow  v.  Freeman,  61  N.  Y.  515.  The  seventh 
subdivision  is  eontrued  in  Develin  v.  Cooper,  84  N.  Y.  410,  to  mean  that 
the  fraud  that  renders  a  discharge  void  under  the  statutory  provision  re- 
ferred to  is  one  done  in  the  proceedings  under  the  statute  to  obtain  a  dis- 
charge, and  not  a  fraud  that  has  gone  before,  and  in  which  the  making  of 
a  debt  was  involved.  Where  the  debtor  omits  to  insert  the  name  of  a 
creditor  in  the  sworn  schedule,  the  discharge  is  void  and  he  is  not  excused 
for  such  omission  by  showing  that  he  was  advised  by  his  counsel  that  he 
had  a  good  defense  to  the  claim.  .Such  an  omission  is  not  cured  by  after- 
ward inserting  the  name  in  the  schedule,  if  it  were  intentionally  omitted 
under  circumstances  indicating  fraud.  Starr  v.  Patterson,  27  Abb.  N".  C. 
19.  But  compare  Wheeler  v.  EmmelutJi,  58  Hun,  370 ;  aff'd,  125  IST.  Y. 
750. 

See  Matter  of  Dvmoch,  4  App.  Div.  305,  for  facts  which  seem  to  be  in 
violation  of  subdivision  5,  section  2186,  providing  that  the  discharge  is 
void  where  the  petitioner  procures  a  person  to  be  a  consenting  creditor, 
and  also  facts  which  seem  to  be  in  violation  of  subdivision  6,  providing 
that  the  discharge  is  void  if  the  petitioner  grants  any  gift  or  reward  to  a 
creditor  for  becoming  a  consenting  creditor.  It  seems  that  one  not  a 
creditor,  and  who  has  no  interest  to  be  affected  by  the  discharge,  cannot 
have  a  certiorari  to  vacate  it.  People  v.  Stryher,  24  Barb.  649.  Objec- 
tions other  than  those  relating  to  the  jurisdiction  cannot,  after  discharge, 
be  raised  collaterally,  but  must  be  reviewed  directly.  Rusher  v.  Sherman, 
28  Barb.  416 ;  People  v.  Schell,  5  Bans.  332 ;  Soule  v.  Chase,  39  K  Y. 
342.  The  proceedings  are  not  amendable  as  to  matters  which  go  to  the 
jurisdiction.  Small  v.  Wheaton,  2  Abb.  175.  But  as  to  other  matters  an 
amendment  may  be  allowed,  as,  for  instance,  that  the  schedule  did  not 
show  the  consideration  for  debts  owing  by  the  insolvent.  Matter  of  Hurst, 
7  Wend.  239;  Matter  of  Bosenhurg,  10  Abb.  Pr.  N.  S.  450;  People  v. 
Stryher,  24  Barb.  649 ;  Soule  v.  Chase,  1  Abb.  Pr.  N.  S.  48 ;  Stanton 
V.  Ellis,  16  Barb.  319;  Brodie  v.  Stephens,  2  Johns.  289;  Moorewood  v. 
Hollister,  6  W.  Y.  309.  The  remedy,  by  way  of  review,  was  formerly  by 
writ  of  certiorari  under  the  statute,  on  allowance  by  a  justice  of  the 
Supreme  Court ;  under  it  the  court  was  not  limited  in  the  examination  to 
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the  questions  of  jurisdiction  of  the  officer  and  the  regularity  of  the  pro- 
ceeding, but  might  examine  and  correct  any  erroneous  decision  of  the  offi- 
cers upon  a  question  of  law.  Moorewood  v.  Hollister,  6  N.  Y.  309.  This 
provision  of  the  statute  was  repealed,  and  not  re-enacted  in  the  Code,  and 
under  the  provisions  of  section  2121,  with  reference  to  certiorari,  the  writ 
cannot  now  issue  to  review  the  determination  of  a  court  in  a  special  pro- 
ceeding. The  remedy  is,  therefore,  by  appeal,  which  goes  to  the  General 
Term  as  from  other  adjudications  in  special  proceedings. 

Under  the  provisions  of  the  Code  of  Civil  Procedure,  where  an  im- 
prisoned debtor  is  discharged  under  the  State  Insolvent  Law,  the  sheriff 
must  discharge  him  upon  being  furnished  a  certified  copy  of  the  dis- 
charge. Code  Civ.  Pro.,  §  2185;  Walker  v.  Harder,  39  Misc.  749 
(752),  80  .Supp.  948. 

Insolvent's  Exemption  from  Arrest  and  Imprisonment. 

The  provisions  of  the  Code  relating  to  "  Exemption  from  arrest  or  dis- 
charge from  imprisonment  of  an  insolvent  debtor"  (§§  2188-2199)  have 
been  transferred  to  the  Debtor  and  Creditor  Law,  §§  100-111. 

Debtor  and  Debtor  and 

Code.                                           Creditor  Law.  Code.                                          Creditor  Law. 

Sec.  2188 To  Sec.  100        Sec.  2194 To  Sec.  106 

2189 101  2195 107' 

2190 102       2196 108 

2191 103       2197 109 

2192 104       2198 110 

2193 105       2199 Ill 

ARTICLE  XV. 
DISCHARGE    OF    INSOLVENT    DEBTOR.      THE    PETITION    AND    PAPERS. 

§§  100-103. 
§  100.  Who  may  be  exempted,  and  by  what  court,  1079. 
§  101.  Contents  of  petition,  1079. 
§  102.  Petitioner's  schedule,  1080. 
§  103.  Petitioner's  affi.davit,  1080. 

§  100  (Formerly  Code,  §  2188).     Who  may  be  exempted,  and  by  what  court. 

An  insolvent  debtor  may  be  exempted  from  arrest,  or  discharged  from  imprison- 
ment, as  prescribed  in  this  article.  For  that  purpose,  he  must  apply,  by  petition,  to 
the  county  court  of  the  county  in  which  he  resides,  or  ia  imprisoned;  or,  if  he  resides 
or  is  imprisoned  in  the  city  of  New  York,  to  the  supreme  court.  A  person  who  has 
been  admitted  to  the  jail  liberties  is  deemed  to  be  imprisoned  within  the  meaning  of 
this  article. 
§  101  (Formerly  Code,  §  2189).    Contents  of  petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  insolvent,  and  specify  his 
residence,  and  also,  if  he  is  in  prison,  the  county  in  which  he  is  impriaioned,  and  the 
cause  of  his  imprisonment.  It  must  set  forth,  in  substance,  that  he  is  unabte  to  pay 
all  his  debts  in  full;  that  he  is  willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and  in  all  other  respects  to  comply  with  the  provisions  of  this  artiele,  for 
the  purpose  of  being  exempted  from  arrest  and  imprisonment,  as  prescribed  therein; 
and  it  must  pray,  that  upon  his  so  doing,  he  may  thereafter  be  exempted  from  arrest, 
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by  reason  of  a  debt,  arising  upon  a  contract  previously  made;  and  also,  if  he  is  im- 
prisoned, that  he  may  be  discharged  from  iiis  imprisonment.     It  must  be  verified  hj 
the  affidavit  of  the  insolvent,  annexed  thereto,  taken  on  the  day  of  the  presentation 
thereof,  to  the  effect,  that  the  petition  is  in  all  respects  true  in  matter  of  fact. 
§  102  (Formerly  Code,  §  2190).    Petitioner's  schedule. 

The  petitioner  must  annex  to  his  petition,  a  schedule,  in  all  respects  similar  to  that 
required  of  an  insolvent,  as  prescribed  in  §  63  of  this  chapter. 
§  103.  (Formerly  Code,  §  2191).    Petitioner's  afSdavit. 

An  aflSdavit,  in  the  following  form,  subscribed  and  taken  by  the  petitioner,  before 
the  county  judge,  or,  in  the  city  of  New  York,  before  a  justice  of  the  supreme  court, 
must  be  annexed  to  the  schedule: 

"  I, ,  do  swear"  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  matters  of  fact, 

stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just  and  true;  that  I  have 
not,  at  any  time,  or  in  any  manner  whatsoever,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law  from  levy  and  sale  by  virtue  of 
an  execution,  for  the  future  benefit  of  myself  or  my  family,  or  disposed  of  or  made 
over  any  part  of  my  property,  in  order  to  defraud  any  of  my  creditors;  and  that  I 
have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with,  any  of  my  cred- 
itors, with  a  view  that  they  or  any  of  them  should  abstain  from  opposing  my  dis- 
charge." 

An  insolvent  debtor  who  has  been  imprisoned  in  a  civil  action  for  con- 
verting moneys  to  his  own  use  will,  neveiitheless,  be  discharged  upon  his 
complying  with  the  provisions  of  the  Code  of  Civil  Procedure,  section 
2188  et  seq.  It  was  so  held  even  where  the  conversion  was  of  a  patent  and 
heinous  character.  The  discharge  was  granted  because,  in  converting  the 
moneys,  though  the  conversion  was  of  a  most  infamous  character,  it  was 
not,  nevertheless,  a  disposition  of  his  own  property  for  the  future  benefit  of 
himself  or  family.  It  seems,  however,  that  had  he  disposed  of  a  portion 
of  his  own  property  to  the  benefit  of  himself  or  family,  he  will  not  be  dis- 
charged though  the  burden  of  proof  showing  a  disposition  of  property  is 
upon  the  creditor.  In  re  Caamano,  8  Civ.  Pro.  30.  The  application  of 
the  insolvent  debtor  for  a  discharge  from  imprisonment  must  be  made  to 
one  of  the  officers  specified  in  the  statute ;  it  cannot  be  made  to  any  court. 
And  where  the  proper  officer  was  not  in  attendance  at  court  on  the  return 
day  of  the  order  to  show  cause,  the  proceedings  cannot  be  continued  by  a 
justice  of  the  Supreme  Court  not  residing  in  the  county  where  the  debtor 
resides,  or  is  imprisoned ;  and  if  the  proceedings  are  so  continued  they  are 
void.  Matter  of  Roberts,  70  JST.  Y.  7.  An  order  discharging  a  debtor 
made  by  the  proper  judge  is  not  appealable  to  the  General  Term  or  to  the 
Appellate  Division.     Matter  of  Roherts,  70  N.  Y.  7. 

ARTICLE  XVI. 
ORDER  TO  SHOW  CAUSE  AND  HEARING.     U  104,  105. 
§  104.  Order  to  show  cause,  1080. 
§  105.  Proceedings  on  return  of  order,  1081. 

I  104  (Formerly  Code,  §  2192).    Order  to  show  cause. 

The  petition,  and  the  papers  annexed  thereto,  must  be  presented  to  the  court,  and 
filed  with  the  clerk.     The  court  must  thereupon  make  an  order,  requiring  all  the  cred- 
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itors  of  the  petitioner  to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  the  prayer  of  the  petitioner  should  not  be  granted;  and  directing  that  the  order 
be  published  and  served,  in  the  manner  prescribed  in'§  66  of  this  chapter,  for  the  publi- 
cation and  service  of  an  order,  made  as  therein  prescribed. 
§  105  (formerly  Code,  §  2193).    Proceedings  on  return  of  order. 

The  provisions  of  §§  67,  68,  69,  70,  71,  73  and  74  of  this  chapter,  apply  to  a  special 
proceeding,  taken  as  prescribed  in  this  article. 

Service  of  a  notice  without  signature,  of  an  order  requiring  creditors  to 
show  cause  why  a  discharge  should  not  be  granted,  which  notice  states  an 
order  made  by  another  officer  than  the  one  before  whom  the  proceedings 
were  pending,  was  held  insufficient,  and  the  defect  not  cured  by  discharge. 
People  V.  Gray,  19  How.  238.  An  order  to  show  cause  before  one  of  the 
judges  of  the  Court  of  Common  Pleas,  in  and  for  the  city  of  New  York, 
naming  him,  is  a  sufficient  compliance  with  the  statute  as  to  specifying  the 
place  of  return.  Matter  of  Jacobs,  12  Abb.  Pr.  N.  S.  273.  Upon  an 
application  by  an  insolvent  and  imprisoned  debtor  to  be  discharged  from 
imprisonment,  the  notice  required  by  statute  was,  by  the  order  made,  di- 
rected to  be  published  in  two  papers  named,  and  was  required  to  be  given 
for  a  certain  day,  at  an  hour  named.  In  one  of  the  papers,  it  was  for  a 
different  day,  three  days  distant.  Held,  that  the  officer  had  no  right  to 
grant  the  discharge.  People  v.  Daly,  4  Hun,  641.  To  confer  jurisdiction 
to  grant  a  discharge,  a  publication  of  notice  as  required  by  statute  is  in- 
dispensable.   Dieckerihaffer  v.  Ahlborn,  2  Abb.  N.  C.  3Y2. 

The  presentation  of  the  petition  and  schedule  of  an  imprisoned  debtor 
duly  verified  confers  jurisdiction.  It  is  said  the  order  to  show  cause  is 
an  incident,  but  not  necessary  to  jurisdiction.  A  notice  which  apprises 
the  creditors  of  the  debtor's  intention  to  ask  that  he  may  assign  his  estate 
for  the  benefit  of  his  creditors,  and  be  discharged  from  imprisonment,  is 
a  proper  notice  to  them  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.  Matter  of  Jacobs,  12  Abb.  Pr.  IST.  S.  273.  Three  things 
are  necessary  to  give  a  judge  jurisdiction  to  discharge  a  debtor  from  im- 
prisonment: (1)  Power  to  act  on  the  general  subject-matter,  that  is,  au- 
thority under  the  statute.  (2)  Jurisdiction  of  the  person  of  the  insolvent 
who  must  reside  or  be  imprisoned  in  the  county.  (3)  Jurisdiction  of  the 
particular  case  by  proper  averments.  Develin  v.  Cooper,  84  N.  Y.  410. 
The  verified  petition  is  sufficient  proof  of  residence,  or  proof  may  be  made 
by  affidavit  of  another  than  the  debtor.    Develin  v.  Cooper,  84  N.  Y.  410. 

ARTICLE  XVII. 
DISCHARGE  AND  ITS  EFFECT.     §§  lOG-lll. 
§  106.  Order  directing  assignment;  assignment  pursuant  thereto,  1082. 
§  107.  When  discharge  to  he  granted;  effect  thereof,  1082. 
§  108.  Discharge  and  other  papers  to  he  recorded,  1082. 
§  109.  Petitioner  to  he  released  from  imprisonment,  1082. 
§  110.  Debts  and  demands  not  affected,  1082. 
§  111.  Discharge,  when  void,  1082. 
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§  lOG  (Formerly  Code,  §  2194).  Order  directing  assignment;  assignment  pursuant 
thereto. 
An  order  directing  the  execution  of  an  assignment  must  be  made  by  the  court 
where  it  appears,  by  the  verdict  of  the  jury,  or,  if  a  jury  has  not  been  demanded,  or 
the  jurors  have  been  discharged  by  reason  of  their  inability  to  agree,  where  it  satisfac- 
torily appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debt. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealment,  in  violation  of  the  pro- 
visions of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him  by  this 
article. 

The  provisions  of  §§  76,  77  and  78  of  this  chapter  apply  to  the  order  prescribed 
in  this   section,   and  to  the   assignment  made   in  pursuance   thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed,  by  the  court. 
§  107  (Formerly  Code,  §  2195).    When  discharge  to  be  granted;  effect  thereof. 

Upon  the  production  by  the  petitioner  of  the  certificates  of  the  trustee  or  trustees, 
and  the  county  clerk,  to  the  effect  prescribed  in  §  79  of  this  chapter,  the  court  must 
grant  to  the  petitioner  a  discharge,  declaring  that  the  petitioner  is  forever  thereafter 
exempted  from  arrest  or  imprisonment  by  reason  of  any  debt  due  at  the  time  of  making 
the  assignment,  or  contracted  before  that  time,  though  payable  afterwards;  or  by  rea- 
son of  any  liability  incurred  by  him  by  making  or  indorsing  a  promissory  note,  or  by 
accepting  drawing  or  indorsing  a  bill  of  exchange  before  the  execution  of  the  assign- 
ment; or  in  consequence  of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether  the  payment  is  made  before 
or  after  the  execution  of  the  assignment,  with  the  exceptions  specified  in  §  138  of 
this  chapter.  The  discharge  shall  have  the  effect  therein  declared  as  prescribed  in  this 
section. 

§  108  (Formerly  Code,  §  2196).     Discharge  and  other  papers  to  be  recorded. 

The  provisions  of  §  82  of  this  chapter  apply  to  the  discharge  and  to  the  petition  and 
other  papers  upon  which  it  was  granted. 
§  109  (Formerly  Code,  §  2197).     Petitioner  to  be  released  from  imprisonment. 

If,  at  the  time  the  discharge  is  granted,  the  petitioner  is  imprisoned  by  virtue 
of  an  execution  against  his  person  issued,  or  of  an  order  of  arrest  made  in  an  action 
or  special  proceeding  founded  upon  a  debt,  liability,  or  judgment  as  to  which  he  is 
exempted  from  arrest  or  imprisonment,  as  prescribed  in  the  last  section  but  one,  the 
officer  must  forthwith  release  him,  on  production  of  the  discharge  or  a  certified  copy 
of  the  record  thereof. 

§  110  (Formerly  Code,  §  2198).    Debts  and  demands  not  affected. 

A  debt,  demand,  judgment,  or  decree  against  an  insolvent  discharged  as  prescribed 
in  this  article  is  not  affected  or  impaired  by  the  discharge;  but  it  remains  valid  and 
effectual  against  all  his  property  acquired  after  the  execution  of  the  assignment.  The 
lien  acquired  by  or  under  a  judgment  or  decree  upon  any  property  of  the  insolvent  is 
not  affected  by  the  discharge. 
§  111  (Formerly  Code,  §  2199).     Discharge,  when  void. 

A  discharge  granted  to  an  insolvent  as  prescribed  in  this  article  is  void  in  the  same 
cases  so  far  as  they  are  applicable  in  which  a  discharge,  granted  as  prescribed  in 
article  third  of  this  chapter,  is  therein  declared  to  be  void;  and  the  validity  of  such  «. 
discharge  may  be  tested  in  the  same  manner. 


or  im- 


Where  a  debtor  makes  an  application  to  be  exempt  from  arrest 
prisonment  by  reason  of  any  debts  arising  upon  contract  previously  made, 
viz.,  money  collected  in  a  fiduciary  capacity,  and  it  appears  that  within 
one  year  previous  to  such  application  he  has  given  a  chattel  mortgage  to 
secure  an  antecedent  debt,  knowing  of  his  insolvency,  it  was  held  that  the 
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discharge  must  be  denied.  Matter  of  Mower,  1  Law  Bull.  39.  An  in- 
solvent is  not  entitled  to  his  discharge  from  an  indebtedness  which  arose 
from  his  embezzlement  of  money,  and  evidences  of  debt  which  came  into 
his.  possession  as  clerk  in  the  course  of  his  employment  as  such,  but  the 
mere  statement  in  the  petition  that  the  demand  arose  when  he  was  clerk  of 
the  creditors  for  money  which  he  had  in  his  possession  and  did  not  ac- 
count for,  and  appropriated  to  his  own  use,  is  not  sufficient  ground  for 
denying  the  discharge.  Matter  of  Pye,  10  Abb.  409.  The  provision  only 
relates  to  claims  on  contract.  Grocers'  Nafl  Bank  y.  Clark,  31  How.  115. 
Giving  preferences  to  creditors  previous  to  an  assignment  is  no  answer  to 
a  plea  of  discharge.  Hay  den  v.  Palmer,  24  Wend.  364.  But  to  the  con- 
trary, the  later  case  of  People  v.  O'Brien,  3  Abb.  Dec.  552.  An  insolvent's 
discharge  which  stated  "  that  the  said  insolvent  has  conformed  in  all 
things  to  those  matters  required  of  him  by  the  statute,  held,  to  be  a  suffi- 
cient recital  of  all  jurisdictional  facts.  Pratt  v.  Chase,  29  How.  296. 
The  discharge  under  the  statute  applies  to  judgments  in  actions  for  torts 
as  well  as  on  contract,  but  to  have  such  effect  judgment  must  have  been 
entered  on  the  verdict  at  the  time  of  the  discharge.  Ilayden  v.  Palmer, 
24  Wend.  364;  Luther  v.  Deyo,  19  Wend.  629 ;  Ex  parte  Thayer,  4  Cow. 
66;  People  v.  Marine  Court,  3  Cow.  366;  Grocers'  Bank  v.  Clark,  31 
How.  115.  An  order  to  discharge  an  insolvent  debtor  must  be  made  by 
the  court  Hayes  v.  Bowe,  65  How.  347.  Where  the  order  of  discharge 
contains  recitals  of  all  jurisdictional  facts  it  protects  the  sheriff.  Develin 
V.  Cooper,  84  N".  Y.  410. 

If  the  insolvent  be  in  prison  in  any  suit  or  proceeding  founded  on  any 
contract  or  liability  as  to  which  he  is  exempted  from  imprisonment  by 
reason  of  his  discharge,  granted  under  the  statute,  he  must  be  released  on 
producing  his  discharge.     Hay  den  v.  Palmer,  24  Wend.  364. 

Judgment  Debtor's  Discharge  from  Imprisonment. 

The  Code  provisions  (§§  2200—2218)  relating  to  "  Discharge  of  an  im- 
prisoned judgment  debtor  from  imprisonment,"  have  been  transferred  to 
the  Consolidated  Statutes,  Debtor  and  Creditor  Law,  art.  5,  §§  120-138. 

Debtor  and  Debtor  and 

Code.  Creditor  Law.    Code.  Creditor  Law. 

Sec.  2200 To  Sec.  120   Sec.  2210 To  Sec.  130 

2211 131 

2212 132 

2213 133 

2214 134 

2215 13.5 

2216 136 

2217 137 

2218 »       138 


2201 

121 

2202 

122 

2203 

123 

2204 

124 

2205 

125 

2206 

126 

2207 

127 

2208 

128 

2209 

111, 

Code. 

139 

See 

1  provisions 

of 
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Consolidators'  note  to  article  5.  Judgment  debtor's  discharge  from  imprisonment. 
This  applies  to  the  discharge  of  a  person  imprisoned  by  virtue  of  an  execution  to  collect 
a  sum  of  money,  issued  in  a  civil  action  or  special  proceeding.  It  is  purely  personal,  and 
relates  only  to  the  discharge  of  the  person  and  his  exemption  from  being  imprisoned 
again  by  virtue  of  an  execution  upon  the  same  judgment  under  which  he  was 
imprisoned,  or  to  be  arrested  upon  an  action  upon  that  judgment. 

This  article  of  the  Debtor  and  Creditor  Law  is  from  Laws  of  1880,  chapter  178, 
sections  2200-2218,  Code  of  Civil  Procedure,  which  contains  the  provisions  of  the 
Revised  Statutes,  (pt.  2,  chap.  5,  tit.  1,  art.  6),  as  amended  and  modified  by  the  legis- 
lation of  the  period  between  the  enactment  of  the  Revised  Statutes  cited  and  of  the 
Laws  of  1880,  chapter  178. 

ARTICLE  XVIII. 
WHO  MAY  BE  DISCHARGED  AND  BY  WHAT  COURT.     §f  120,  121,  136-138. 

§  120.  Who  may  he  discharged,  1084. 

§  121.   To  what  court  application  to  be  made,  1084. 

§  136.  Creditor  may  notify  debtor  to  apply  for  discharge,  1084. 

§  137.  Effect  of  failure  to  so  apply,  1084. 

§  138.  Debtor  to  United  States,  etc.,  not  to  be  discharged,  1084. 

§  120  (Formerly  Code,  §  2200).    Who  may  be  discharged. 

A  person  imprisoned  by  virtue  of  an  execution  to  collect  a  sum  of  money,  issued  in  a 
civil   action   or   special   proceeding,   may   be   discharged    from    imprisonment,    as    pre- 
scribed in  this  article.    A  person  who  has  been  admitted  to  the  jail  liberties  is  deemed 
to  be  imprisoned,  within  the  meaning  of  this  article. 
§  121  (Formerly  Code,  §  2201).    To  what  court  application  to  be  made. 

Application  for  such  a  discharge  must  be  made  by  petition,  addressed  to  the  court 
from  which  the  execution  issued;  or  to  the  county  court  of  the  county  in  which  he  is 
imprisoned;  or,  if  he  is  imprisoned  in  the  city  of  New  York,  to  the  supreme  court. 
§  136  (Formerly  Code,  §  2216).    Creditor  may  notify  debtor  to  apply  for  discharge. 

Where  a  person  has  been  imprisoned  by  virtue  of  an  execution,  for  the  space  of  three 
months  after  he  was  entitled,  by  the  provisions  of  this  article,  to  apply  for  a  discharge ; 
and  has  neither  made  such  an  application,  nor  applied  for  his  discharge  under  the 
provisions  of  article  third  of  this  chapter;  the  judgment  creditor,  by  virtue  of  whose 
execution  he  was  imprisoned,  may  serve  upon  the  prisoner  a  written  notice,  requiring 
provisions  of  this  article,  or  of  article  third  of  this  chapter. 
§  137  (Formerly  Code,  §  2217).    Effect  of  failure  so  to  apply. 

If  the  prisoner  does  not,  within  thirty  days  after  the  personal  service  of  such  notice, 
either  present  a  petition  to  the  proper  court,  as  prescribed  in  article  third  of  this 
chapter  or  serve,  upon  the  creditor  giving  the  notice,  a  copy  of  the  petition  and 
schedule,  with  a  notice  of  his  intention  to  apply  for  his  discharge,  as  prescribed  in  this 
article;  or  if,  after  such  a  presentation  or  service,  he  does  not  diligently  proceed  there- 
upon to  a  decision,  he  shall  be  forever  barred  from  obtaining  his  discharge  under  the 
provisions  of  this  article,  or  of  article  third  of  this  chapter. 
§  138  (Formerly  Code,  §  3218).    Debtor  to  United  States,  etc.,  not  to  be  discharged. 

Neither  of  the  following  named  persons  shall  be  discharged  from  imprisonment, 
under  the  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for  money  received  or 
collected  by  any  person,  as  a  public  officer  or  in  a  fiduciary  capacity;  or  a  cause  of 
action  specified  in  §  1969  of  the  Code  of  Civil  Procedure,  or  a  judgment  recovered  upon 
such  a  cause  of  action. 

An  infant  is  entitled  to  his  discharge  from  imprisonment  on  complying 
with  the  terms  of  the  statute.  The  prisoner's  act  in  making  an  assignment 
will  be  regarded  as  valid  notwithstanding  his  infancy.    People  v.  Mullin, 
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25  Wend.  698.  A  prisoner  will  not  be  discharged  where  he  is  imprisoned 
for  non-payment  of  a  fine  imposed  for  a  contempt  of  court  for  the  non- 
performance of  some  act  or  duty  which  it  is  within  his  power  to  perform. 
SpauUing  v.  People,  1  Hill,  301 ;  aff'd,  10  Paige,  301 ;  Van  Wezel  v. 
Van  Wezel,  3  Paige,  38 ;  Patrick  v.  Warner,  4  Paige,  398.  A  person  com- 
mitted for  non-payment  of  alimony  is  entitled  to  his  discharge.  People  v. 
Cowles,  4  Keyes,  38.  But  a  prisoner  will  not  be  discharged  who  is  in 
custody  of  the  sheriff  under  an  attachment  to  bring  him  into  court  to 
answer  interrogatories  in  a  proceeding  for  contempt.  Such  a  discharge  ia 
premature  till  after  conviction.  Jackson  v.  Smith,  5  Johns.  115 ;  Bissell 
V.  Kip,  5  Johns.  89.  In  Patrick  v.  Warner,  4  Paige,  397,  it  is  questioned 
whether  a  person  imprisoned  for  costs  of  a  proceeding,  as  for  a  contempt 
to  enforce  a  civil  remedy,  is  entitled  to  his  discharge.  If  the  judgment 
exceeds  $500,  and  the  defendant  has  been  imprisoned  less  than  three 
months,  a  discharge  will  be  void  if  granted.  Browne  v.  Bradley,  5  Abb. 
141;  Matter  of  Rosenberg,  10  Abb.  Pr.  N.  S.  450;  Dusart  v.  Dela- 
croix, 1  Abb.  Pr.  N.  S.  409,  n.  It  was  held,  under  the  former  statute, 
that  a  person  entitled  to  the  jail  limits  was  entitled  to  apply  for  a  dis- 
charge as  well  as  one  in  close  custody.  Holmes  v.  Lansing,  3  Johns.  Cas. 
73;  Peters  v.  Henry,  6  Johns.  121;  Coman  v.  Storm,  26  How.  84.  Al- 
though it  was  also  held  to  the  contrary,  in  Bylandt  v.  Gomstock,  25  How. 
429,  the  language  of  the  present  section  determines  the  question,  over- 
ruling the  authorities  to  the  contrary,  it  having  been  drafted  by  the 
codifiers  with  that  view.  The  object  of  the  statute  is  the  discharge  of  hon- 
est debtors  who  make  an  honest  and  full  surrender  of  all  their  property 
for  their  creditors.  Matter  of  Brady,  69  N.  Y.  215.  Though  the  petition 
be  addressed  to  the  county  judge  instead  of  to  the  court,  the  validity 
of  the  discharge  is  not  affected,  as  it  is  a  mere  irregularity  and  not  a 
jurisdictional  defect.     Borthwick  v.  Howe,  27  Hun,  505. 

An  application  for  the  discharge  of  an  insolvent  debtor  may  be  made  in 
the  court  out  of  which  the  execution  was  issued.  Matter  of  Irving,  3  How. 
N.  S.  236.  While  the  form  of  the  petition  is  not  prescribed  by  the 
statute,  enough  must  appear  upon  the  face  of  it  to  give  the  officer  jurisdic- 
tion. All  the  facts  to  entitle  the  applicant  to  a  discharge  must  appear, 
more  particularly  all  jurisdictional  facts.  Browne  v.  Bradley,  5  Abb.  141 ; 
People  v.  Brooks,  40  How.  165.  Where  the  petition  showed  that  the  judg- 
ment on  which  the  petitioner  was  taken  in  execution  exceeded  $600,  but 
did  not  also  show  that  he  had  been  imprisoned  three  months,  it  was  held, 
on  motion  by  the  plaintiff  to  issue  a  new  execution  against  the  body  of  the 
debtor,  that  the  petition  was  defective,  and  the  discharge  granted  upon  it 
void  for  want  of  jurisdiction.  People  v.  Bancker,  5  N.  Y.  106.  The 
omission  of  an  account  of  the  debtor's  real  and  personal  estate  as  it  existed 
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at  the  time  of  the  arrest  is  not  supplied  by  allegations  in  the  petition  that 
prior  to  the  rendition  of  the  judgment  the  debtor  was  adjudged  a  bank- 
rupt, and  an  assignee  in  bankruptcy  appointed.  Bullymore  v.  Cooper,  46 
iN".  Y.  236.  The  mere  fact  that  his  imprisonment  under  the  execution  and 
order  of  arrest  has  continued  for  three  months  is  not  sufficient.  Dusart 
V.  Delacroix,  1  Abb.  Pr.  N.  S.  409.  Proof  that  the  insolvent  resided 
or  was  imprisoned  in  the  county  where  the  application  was  made  was 
required  as  jurisdictional,  under  the  Revised  Statutes.  People  v.  Machado, 
14  Abb.  460.  An  insolvent  debtor,  whose  petition  for  a  discharge  has  been 
refused  because  his  proceedings  are  adjudged  to  be  not  just  and  fair,  in 
that  he  failed  to  include  in  his  petition  an  accoimt  of  some  of  his  property, 
cannot  be  permitted  to  present  a  new  petition,  including  such  property, 
and  stating  no  new  facts  to  explain  or  justify  his  acts  in  his  former  pro- 
ceedings, but  he  will  left  to  an  application  to  reopen  the  former  pro- 
ceeding, upon  proof  of  the  good  faith  of  the  matters  charged  upon  him  in 
that  proceeding.  Matter  of  Thomas,  10  Abb.  Pr.  N.  S.  114.  A  petition 
for  the  discharge  of  an  imprisoned  debtor  sufficiently  set  forth  the  cause 
of  his  imprisonment  if  it  alleges  that  he  is  confined  in  the  county  jail  by 
virtue  of  an  execution  against  his  person,  issued  in  a  civil  action,  brought 
by  a  person  therein  named.  Hx  parte  Chappell,  23  Hun,  1Y9.  The 
application  was  required  to  be  to  the  court  under  the  Eevised  Statutes. 
Mathews'  Case,  14  Abb.  115;  Matter  of  Walker,  2  Duer,  655. 

ARTICLE  XIX. 

PETITION  AND  PAPERS.     §§  122-127. 

§  122.  When  'petition  may  he  presented,  1086. 

§  123.  Contents  of  petition;  schedule,  1086. 

§  124.  Affidavit  of  petition,  1087. 

§  125.  Notice  to  creditors,  1087. 

§  126.  Notice  to  creditors;  when  service  cannot  he  made,  1087. 

§  127.  Notice  to  creditors;  when  State  a  creditor,  1087. 

§  122  (Formerly  Code,  §  2202).    When  petition  may  be  presented. 

A  person  so  imprisoned  may  apply  for  such  a  discharge,  at  any  time;  unless  the 
sum,  or,  where  he  is  imprisoned  by  virtue  of  two  or  more  executions,  the  aggregate  of 
the  sums,  for  which  he  is  imprisoned,  exceeds  five  himdred  dollars;  in  which  case,  he 
cannot  present  such  a  petition,  until  he  has  been  imprisoned,  by  virtue  of  the  execu- 
tion or  executions,  for  at  least  three  months. 

§  123  (Formerly  Code,  §  2203).    Contents  of  petition;  schedule. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  petitioner;  and  it  must 
state  the  cause  of  his  imprisonment,  by  setting  forth  a  copy,  or  the  substance,  of  the 
execution,  or,  if  there  are  two  or  more  executions,  of  each  of  them.  The  petitioner 
must  annex  thereto,  and  present  therewith,  a  schedule,  containing  a  just  and  true  ac- 
count of  his  property,  and  of  all  charges  aifecting  the  same,  as  the  property  and 
charges  existed  at  the  time  when  he  was  first  imprisoned,  and  also  as  they  exist  at  the 
time  when  the  petition  is  prepared;  together  with  a  just  and  true  account  of  all  deeds, 
securities,  books,  vouchers,  and  papers,  relating  to  the  property,  and  to  the  charges 
thereupon. 
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§  124  (Formerly  Code,  §  2204).    Affidavit  of  petitioner. 

An  affidavit,  in  tlie  following  form,  subscribed  and  taken  by  the  petitioner,  on  the 
day  of  presentation  of  the  petition,  must  be  annexed  to  the  petition  and  schedule: 

"I,  ,  do  swear"  (or  "affirm,"  as  the  case  may  be),  "that  the  matters  of  fact 

stated  in  the  petition  and  schedule  hereto  annexed,  are,  In  all  respects,  just  and  true; 
and  that  I  have  not,  at  any  time  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provision  of  the  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of  myself  or  my  family,  or 
disposed  of  or  made  over  any  part  of  my  property,  with  intent  to  injure  or  defraud 
any  of  my  creditors." 

§  125  (Formerly  Code,  §  2205),    Notice  to  creditors. 

At  least  fourteen  days  before  the  petition  is  presented,  the  petitioner  must  serve, 
upon  the  creditor  in  each  execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of  the 
petition  and  the  schedule;  together  with  a  written  notice  of  the  time  when,  and 
place  where,  they  will  be  presented.  If,  by  reason  of  changes  occurring  after  the 
service,  it  is  necessary,  before  presenting  the  petition  and  schedule,  to  correct  any 
statement  contained  in  the  schedule,  the  correction  may  be  made  by  a  supplemental 
schedule,  a  copy  of  which  need  not  be  served,  unless  the  court  so  directs. 
§  126  (Formerly  Code,  §  2206).    Id.;  when  service  cannot  be  made. 

The  papers,  specified  in  the  last  section,  may  be  served,  either  upon  the  creditor  or 
his  representative,  or  upon  the  attorney  whose  name  is  subscribed  to  the  execution; 
and,  in  either  case  in  the  manner  prescribed  in  this  act  for  the  service  of  a  paper  upon 
an  attorney,  in  an  action  in  the  supreme  court.  Where  it  is  made  to  appear  by  af- 
fidavit, to  the  satisfaction  of  the  court,  that  service  cannot,  with  due  diligence,  be  so 
made  within  the  State,  upon  either,  the  court  may  make  an  order,  prescribing  the 
mode  of  service  or  directing  the  publication  of  a  notice  in  lieu  of  service,  in  such  a 
manner  and  for  such  length  of  time,  as  it  thinks  proper;  and  thereupon,  it  may  di- 
rect an  adjournment  of  the  hearing  to  such  a  time  as  it  thinks  proper. 
§  127  (Formerly  Code,  §  2207).    Id;  when  State  a  creditor. 

Where  the  State  is  a  creditor,  the  papers  must  be  served  iipon  the  attorney-general, 
who  must  represent  the  State  in  the  proceedings. 

Where  a  person  imprisoned  under  a  body  execution  makes  application 
to  be  discharged  from  imprisonment,  pursuant  to  section  2205  of  the  Code 
'of  Civil  Procedure,  which  requires  that  at  least  fourteen  days  before  the 
petition  is  presented  to  the  court  the  petitioner  must  serve  upon  the  judg- 
ment creditor  a  copy  of  such  petition  and  schedule,  "  together  with  a 
written  notice  of  the  time  when  and  place  where  they  will  be  presented," 
the  court  has  no  power  to  dispense  with  the  full  fourteen  days'  notice,  as 
the  proceedings  for  the  discharge  of  an  imprisoned  debtor  are  not  com- 
menced until  the  petition,  schedules,  and  affidavit,  with  due  proof  of  serv- 
ice, as  prescribed  in  section  2205  of  the  Code  of  Civil  Procedure,  are  pre- 
sented to  the  court.    Matter  of  Quick,  92  App.  Div.  131,  87  Supp.  316. 

A  discharge  is  void  where  the  papers  fail  to  show  the  debtor  has  been 
imprisoned  for  three  months.  Browne  v.  Bradley,  5  Abb.  141.  An  ap- 
plication for  a  discharge  must  show  that  the  arrest  is  for  over  $500,  and 
that  he  has  been  imprisoned  more  than  three  months.  An  objection  to  the 
jurisdiction  on  this  ground  may  be  taken  at  any  time.  Matter  of  Rosen- 
lerg,  10  Abb.  N.  iS.  450.  Where  the  aggregate  of  the  sums  for  which 
the  debtor  is  imprisoned  exceed  $500,  the  petition  must  allege  that  the 
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debtor  has  been  imprisoned  three  months,  as  such  fact  is  jurisdictional. 
Kappel  V.  Yotz,  Dly.  Egstr.,  December  26,  1883. 

A  sheriff,  seeking  to  justify  the  release  by  him  of  an  imprisoned  debtor 
under  an  order  of  the  County  Court,  must  show  either  that  the  order  re- 
cited all  the  jurisdictional  facts  or  else  establish  by  proof  aliunde  the  order 
that  all  the  statutory  prerequisites  were  observed. 

Such  an  order  which  does  not  recite  that  there  was  annexed  to  the  peti- 
tion for  the  debtor's  discharge  the  schedule  required  by  section  2203  of 
the  Code  of  Civil  Procedure,  or  the  affidavit  required  by  section  2204  of 
that  Code,  or  facts  excusing  their  presentment,  does  not  show  that  the 
court  had  jurisdiction  to  grant  it. 

A  recital  in  the  order  that  a  petition  was  filed  is  not  equivalent  to  a 
statement  that  the  requisite  schedule  was  annexed  to  the  petition. 

A  statement  in  the  petition  and  a  recital  in  the  order  to  the  effect  that 
the  debtor  had  no  property,  not  exempt  from  levy  and  sale  under  the  execu- 
tion, out  of  which  a  judgment  could  be  satisfied,  is  not  equivalent  to  the 
account  required  to  be  furnished  in  the  schedule  of  all  his  property,  and 
does  not  excuse  the  omission  to  file  the  schedule  required. 

Semble,  that,  there  being  no  statutory  authority  for  the  examination 
of  the  debtor,  the  court  has  no  jurisdiction  to  enter  an  order  based  on  the 
facts  appearing  upon  such  an  examination. 

A  judgment  creditor,  on  whom  is  served  a  notice  of  motion  for  the  dis- 
charge of  the  judgment  debtor  based  on  a  petition  annexed  thereto,  which 
is  insufficient  upon  its  face  to  give  the  court  jurisdiction,  is  entitled  to 
assume  that  no  proceedings  will  be  had  under  the  petition,  and  his  failure 
to  appear  on  the  motion  does  not  amount  to  a  waiver  or  a  default.  Seward 
V.  Wales,  40  App.  Div.  539 ;  aff'd  on  opinion  below,  167  K  Y.  538. 

The  limitation  of  time  during  which  the  debtor  may  be  imprisoned  on 
*  civil  process  applies  only  to  the  time  he  is  imprisoned  on  the  final  process, 
and  does  not  include  a  prior  imprisonment  on  another  arrest.  In  re  Coyne, 
18  Civ.  Pro.  397,  13  Supp.  797.  It  is  essential  to  the  jurisdiction  of  the 
court,  in  proceedings  for  the  discharge  of  an  imprisoned  debtor,  that  the 
demand  upon  which  the  application  is  founded  should  conform  with  exact- 
ness to  the  provisions  of  the  statute ;  thus  facts,  not  mere  conclusions  from 
facts,  must  be  set  forth  in  the  petition  in  order  that  the  court  may  deter- 
mine whether  the  schedule  is  correct  and  whether  the  petitioner's  proceed- 
ings are  just  and  f air ;,  therefore,  when  these  facts  are  not  presented  the 
application  of  the  petitioner  will  be  denied,  but,  it  seems,  with  leave  to  re- 
new on  sufficient  papers.  Matter  of  Patton,  7  Misc.  467,  58  St.  Rep.  512, 
23  Civ.  Pro.  331.  A  judgment  creditor,  by  appearing  before  a  county 
judge  on  a  proceeding  for  the  discharge  of  the  judgment  debtor  from  im- 
prisonment, waives  the  objection  that  the  affidavit  of  the  petitioner  is  not 
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made  on  the  day  of  the  presentation  thereof,  by  not  objecting  thereto. 
Schaefer  v.  Bisley,  114  JST.  Y.  23,  22  St.  Kep.  168.  It  seems  though  the 
demand  upon  which  judgment  was  recovered  is  a  debt  fraudulently  con- 
tracted or  a  claim  for  damages  for  deceit,  the  discharge  of  the  debtor 
from  imprisonment  under  an  execution  cannot  be  denied  unless  it  is 
shown  that  he  has  at  some  time  made  away  with  his  property  with  intent 
to  benefit  himself  or  his  family  in  the  future,  or  with  intent  to  injure  and 
defraud  the  creditors,  and  it  seems,  therefore,  that  a  judgment  debtor  im- 
prisoned on  an  execution  on  judgment  for  money  obtained  by  fraud  cannot 
be  discharged  from  imprisonment  when  he  has  used  such  money  in  main- 
taining himself  and  family,  with  a  knowledge  that  his  creditors  will 
thereby  be  losers.  In  this  case  he  is  deemed  to  have  disposed  of  the  money 
with  intent  to  defraud  his  creditors.    In  re  Lowell^  8  Civ.  Pro.  7. 

The  statute  is  imperative  that  the  papers  presented  to  the  court  shall 
conform  with  exactness  to  its  provisions.  It  is  requisite  to  jurisdiction  of 
a  petition  for  a  discharge  that  an  account  of  the  real  and  personal  estate 
be  given  as  it  existed  at  the  time  of  preparing  the  petition.  This  is  to 
prevent  payments  and  transfers  of  property  to  other  creditors  than  the 
execution  creditor  during  the  time  of  the  imprisonment.  It  must  contain 
an  account,  as  required  by  statute.  A  statement  that  the  petitioner,  prior 
to  the  rendition  of  the  judgment  on  which  he  was  arrested,  was  declared 
bankrupt,  and  an  assignee  of  all  his  property  appointed,  in  whom  title 
has  vested,  does  not  supply  the  defect  of  an  account  of  his  property  at  the 
time  he  was  arrested.  No  account  or  statement  of  creditors  is  required, 
since  no  creditors  are  interested  in  the  proceeding  except  such  as  have 
the  debtor  on  execution.  BuUymore  v.  Cooper,  46  N.  Y.  236 ;  People  v. 
Bancker,  5  N.  Y.  106 ;  People  v.  BrooJcs,  40  How.  165 ;  Hall  v.  Kellogg, 
12  K  Y.  325. 

The  petitioner's  schedules  must  set  forth  facts  and  not  mere  conclusions. 
Thus  the  following  statement  in  the  schedules  was  held  to  be  insufficient 
under  the  statute:  "A  just  and  true  statement  of  all  my  property  and 
charges  affecting  it  as  it  existed  at  the  time  of  my  petition,  was  prepared, 
to  wit,  March  6,  1894.  There  has  been  no  substantial  change  in  the  con- 
dition of  my  property  since  I  was  first  injprisoned."  The  court  says: 
"  Such  is  not  the  just  and  true  account  contemplated  by  the  statute. 
The  facts,  not  the  mere  conclusion  from  facts,  must  be  set  forth  in  order 
that  the  court  may  determine  whether  the  schedule  is  correct,  and  whether 
the  petitioner's  proceedings  are  just  and  fair."  Matter  of  Pafon,  7  Misc. 
467,  58  St.  Eep.  512,  23  Civ.  Pro.  331. 

A  discharge  is  not  defective,  although  the  petition  asked  for  a  dis- 
charge in  an  action,  "  in  which  one  Goodwin  was  plaintiff,  and  Munger 
and  others,  defendants,"  thereby  naming  only  one  of  two  plaintiffs,  and 
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but  one  of  the  defendants  arrested.  Goodwin  v.  OriffiSj  88  N.  Y.  629. 
The  court  does  not  obtain  jurisdiction  to  discharge  the  prisoner  unless  he 
verifies  the  petition  at  the  time  he  presents  it,  and  the  affidavit  is  a  pre- 
requisite to  jurisdiction.  Browne  v.  Bradley,  5  Abb.  141 ;  Bullymore  v. 
Cooper,  2  Lans.  71 ;  aff'd,  46  N.  Y.  236.  See  Hillyer  v.  Rosenberg,  11 
Abb.  Pr.  N.  S.  402.  The  affidavit  under  the  Eevised  Statutes  was  not 
required  to  be  indorsed  and  sworn  to  in  presence  of  the  court,  but  at  time 
of  its  presentation,  it  must  have  been  sworn  to  by  the  applicant.  Richmond 
V.  Praim,  24  Hun,  578.  It  is  held  in  Schaejfer  v.  Risely,  6  St.  Eep.  417, 
that  the  affidavit  must  be  made  on  the  day  of  the  presentation  of  the  peti- 
tion and  not  previously,  and  it  is  intimated  that  no  copy  of  affidavit  need  be 
served.  This  necessarily  follows  if  this  rule  is  strictly  followed,  and  it 
seems  to  be  jurisdictional.  Under  the  requirements  of  this  section  as  to 
the  affidavit,  it  is  held,  in  Matter  of  Brown,  39  Hun,  27,  that  if  it  be 
shown  that  the  creditor  was  in  any  way  defrauded  or  injured  by  the  trans- 
action alleged  to  be  fraudulent,  proof  thereof  may  be  given  whether  such 
transaction  preceded  or  followed  the  recovery  of  the  judgment  by  such 
creditor,  or  even  the  inception  of  the  cause  of  action  on  which  such  judg- 
ment was  recovered.  Though  section  2204  requires  the  petition  to  be 
verified  upon  the  day  of  the  presentation  thereof,  yet  an  omission  to  do  so, 
though  a  jurisdictional  defect,  is  waived,  if  the  attorney  for  the  execution 
creditor  appears  without  objection  on  that  day  and  bases  his  defense  upon 
the  merits  only.  Shaffer  v.  Riseley,  114  N.  Y.  23,  22  St.  Eep.  168,  16  Civ. 
Pro.  369.  Fraud  in  the  disposition  of  his  property  by  the  debtor  will  bar 
discharge,  though  fraud  in  contracting  the  debt  is  not  such  a  bar.  Matter 
of  Pearce,  29  Hun,  270.  Contra,  Price  v.  Orcutt,  Dly.  Egstr.,  May  26, 
1884.  As  section  2204  requires  that  the  affidavit  of  the  petitioner  must 
be  taken  on  the  day  of  the  presentation  of  the  petition,  a  county  judge  has 
no  jurisdiction,  if  the  affidavit  was  taken  previously  to  that  date.  Shaffer 
V.  Riseley,  4=4:  Hun,  6.  But  see  same  case  on  appeal,  114  !N".  Y.  23,  22 
St.  Eep.  168,  16  Civ.  Pro.  369,  supra.  See  Sweet  v.  Norris,  19  Abb. 
1^.  C.  152,  12  Civ.  Pro.  175,  for  the  statement  by  the  court  of  the  pro- 
visions of  this  article.  ISTotice  of  application  was  for  a  term  to  be  held 
at  the  courthouse ;  the  order  was  at  a  term  of  court  at  office  of  county 
judge.  Held,  that  it  was  to  be  presiimed  that  such  office  was  at  the  court- 
house, and  that  the  order  was  made  at  a  regular  term  of  the  court.  Good- 
win V.  Griffis,  88  JST.  Y.  630.  The  same  case  holds  that  where  one  of 
plaintiffs  signed  an  admission  of  service  and  he  was  sole  owner  of  judg- 
ment, it  was  sufficient. 
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ARTICLE  XX. 

PROCEEDINGS,  ASSIGNMENT,  AND  DISCHARGE.       §§  128-134. 

§  128.  Proceedings  on  presentation  of  petition,  1091. 

§  129.  Adjournment,  1091. 

§  130.  Proceedings  on  adjourned  day,  1091. 

§  131.  Assignment;  effect  thereof,  1091. 

§  132.  Discharge,  when  to  be  granted,  1091. 

§  133.  Petitioner's  property  still  liable,  1091. 

§  134.  When  creditor  may  issue  new  execution  against  person,  1092. 

§  128  (Formerly  Code,  §  2208).     Proceedings  on  presentation  of  petition. 

Upon  the  presentation  of  the  petition,  schedule,  and  aflBdavit,  with  due  proof  of 
service  of  publication,  as  prescribed  in  the  last  three  sections,  the  court  must  make  an 
order,  directing  the  petitioner  to  be  brought  before  it,  on  a  day  designated  therein; 
and  on  that  day,  or  on  such  other  days  as  it  appoints,  the  court  must,  in  a  summary 
way,  hear  the  allegations  and  proofs  of  the  parties.  If  the  court  is  satisfied  that  the 
petition  and  schedule  are  correct,  and  that  the  petitioner's  proceedings  are  just  and 
fair,  it  must  make  an  order,  directing  the  petitioner  to  execute  to  one  or  more  trustees, 
designated  in  the  order,  an  assignment  of  all  his  property,  not  expressly  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution;  or  of  so  much  thereof  as  is  sufficient 
to  satisfy  the  execution  or  executions,  by  virtue  of  which  he  is  imprisoned. 
§  129  (Formerly  Code,  §  2209).    Adjournment. 

Upon  sufficient  cause  being  shown  by  a  creditor,  the  court  may,  from  time  to  time, 
adjourn  the  hearing;  but  not  to  a  day  later  than  three  months  after  the  presentation 
of  the  petition. 
§  130  (Formerly  Code,  §  2210).    Proceedings  on  adjourned  day. 

An  objection  to  a  matter  of  form  shall  not  be  received  upon  an  adjourned  day; 
and,  unless  the  opposing  creditor  satisfies  the  court  that  the  proceedings  on  the  part 
of  the  petitioner  are  not  just  and  fair,  the  court  must  direct  an  assignment,  as  pre- 
scribed in  the  last  section  but  one,  and  must  grant  a  discharge,  as  prescribed  in  the 
following  sections  of  this  article. 
§  131  (Formerly  Code,  §  2211).    Assignment;   effect  thereof. 

The  assignment  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  and  must  be  recorded  in  the  clerk's  office  of  the 
county  where  the  petitioner  is  imprisoned.  Where  it  appears,  from  the  schedule  or 
otherwise,  that  real  property  will  pass  thereby,  the  assignment  must  also  be  recorded 
as  a  deed,  in  the  proper  office  for  recording  deeds,  of  each  county  where  the  real  prop- 
erty is  situated.  The  assignment  vests  in  the  trustee  or  trustees,  for  the  benefit  of  the 
judgment  creditors  in  the  executions,  by  virtue  of  which  the  petitioner  is  imprisoned, 
all  the  estate,  right,  title,  and  interest  of  the  petitioner  in  and  to  the  property,  so 
directed  to  be  assigned. 
§  132  (Formerly  Code,  §  2212).    Discharge,  when  to  be  granted. 

Upon  the  production,  by  the  petitioner,  of  satisfactory  evidence,  that  the  petitioner 
has  actually  delivered  to  the  trustee  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery;  or  upon  the  petitioner's  giving  security, 
approved  by  the  court,  for  the  future  delivery  thereof;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of  each  execution,  specified 
in  his  petition.  The  sheriff,  upon  being  served  with  a  certified  copy  of  the  order, 
must  discharge  the  petitioner  as  directed  therein,  without  any  detention  on  account 
of  fees. 
§  133  (Formerly  Code,  §  2213).    Petitioner's  property  still  liable. 

Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the  execution  has  the 
same  remedies,  against  the  property  of  the  petitioner,  for  any  sum  due  upon  his  judg- 
ment, which  he  had  before  the  execution  was  issued;   but  the  petitioner  shall  not. 
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except  as  is  otherwise  especially  prescribed  in  the  next  section,  be  again  imprisoned  by 
virtue  of  an  execution  upon  the  same  judgment,  or  arrested  in  an  action  thereupon. 
§  134  (Formerly  Code,  §  2214).  When  creditor  may  issue  new  execution  against 
person. 
If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of  the  proceedings  upon 
his  petition,  any  judgment  creditor,  by  virtue  of  whose  execution  he  was  imprisoned, 
may  issue  a  new  execution  against  his  person. 

A  judgment  debtor  is  not  entitled  to  His  discharge  where  he  has  dis- 
posed of  his  property  with  intent  to  defraiid  the  creditor  at  whose  suit 
he  is  imprisoned.  Coffin  v.  Gourlay,  9  Wkly.  Dig.  490 ;  s.  c,  20  Hun, 
408.  It  is  enough  to  show  that  the  proceedings  on  the  part  of  the  debtor 
were  not  "just  and  fair"  if  the  creditor  establishes  upon  the  hearing  that 
the  debtor  has  disposed  of  or  made  over  any  part  of  his  property  with 
intent  to  injure  or  defraud  any  of  his  creditors,  although  such  act  was 
committed  before  the  commencement  of  the  action  in  which  he  is  impris- 
oned, provided  they  are  shown  to  be  so  far  connected  with  the  action  as 
to  be  grounds  for  the  order  on  which  his  imprisonment  was  based.  The 
fraudulent  disposition  need  not  have  been  made  with  a  view  to  his  dis- 
charge. Matter  of  Brady,  69  E".  Y,  215,  aff'g  8  Hun,  437.  But  what 
is  required  is  that  the  proceedings  of  the  debtor  have  been  just  and  fair. 
With  respect  to  the  matters  that  he  is  required  to  swear  to  in  the  affidavit, 
there  is  nothing  in  the  statute  that  would  authorize  holding  that  a  debtor 
cannot  be  discharged  because  he  has  made  a  false  and  fra,udulent  repre- 
sentation as  to  the  solvency  of  a  person  to  whom  credit  was  given  by  the 
person  who  has  recovered  a  judgment  for  damages  against  the  prisoner 
for  the  injury  thus  sustained.    Matter  of  Fowler,  59  How.  148. 

iStill  a  discharge  will  be  refused  on  the  ground  that  a  fraudulent  mort- 
gage of  property  was  made  before  the  commencement  of  the  action,  but  in 
view  of  its  commencement,  though  in  no  way  connected  with  the  subject 
of  the  action.  Gaul  v.  Clarh,  1  Wkly.  Dig.  209.  It  was  held  that  the 
"  proceedings  "  referred  to  might  be  transactions  prior  to  the  application 
{Matter  of  Watson,  2  E.  D.  Smith,  429),  although  the  Marine  Court 
seems  to  have  held  a  different  rule  in  Sparks  v.  Andrews,  7  Wkly.  Dig. 
276.  See,  also.  People  v.  White,  14  How.  498,  and  Matter  of  Finch,  59 
How.  145.  In  Matter  of  Fowler,  59  How.  148,  it  is  held  that  the  pro- 
ceedings are  by  this  section  required  to  be  just  and  fair  in  respect  to  the 
matters  he  is  required  to  swear  to  in  the  petition,  and  that  the  affidavit 
means  any  disposition  of  his  property  made  with  intent  to  defraud  exist- 
ing creditors.  In  Suydam  v.  Belknap,  20  Hun,  87,  the  Case  of  Brady, 
69  ]Sr.  Y.  215,  is  distinguished.  A  debtor's  proceedings  are  not  just  and 
fair  if  he  has  procured  by  fraud  property  from  the  execution  creditor,  or 
aided  others  in  so  doing,  but  if  he  was  innocent  of  the  fraud,  though  legally 
liable  for  the  debt,  he  may  be  discharged.  It  is  not  necessary,  however, 
that  he  or  his  family  should  have  been  benefited,  to  bar  a  discharge  if 
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the  creditor  was  defrauded  by  his  act.  Matter  of  Roberts,  59  How.  136 ; 
Matter  of  Finch,  59  How.  143  ;  Matter  of  Tomhins,  3  Law  Bull.  8.  Where 
a  defaulter  could  not  account  for  property  misappropriated,  except  as  to  a 
portion  conveyed  away,  and  not  specified  in  his  inventory,  held,  he  could 
not  have  the  benefit  of  the  act.  People  v.  White,  14  How.  498.  Where 
the  petitioner,  after  imprisonment,  filed  a  voluntary  petition  in  bank- 
ruptcy, and,  by  virtue  of  it,  assigned  all  his  property  to  the  assignee  in 
bankruptcy,  and  then  filed  his  petition  for  a  discharge  under  this  act,  held, 
that  such  disposition  of  his  property  was  a  fraud  on  the  act,  and  a  ground 
for  refusing  the  discharge.  People  v.  Broohs,  40  How.  165;  Spear  v. 
Wardwell,  1  N.  T.  144;  Hall  v.  Kellogg,  12  N.  T.  325.  But  where  the 
debtor  was  charged  in  execution,  after  petition  filed  in  bankruptcy,  it  was 
held  to  be  a  valid  disposition  of  his  property,  and  no  bar  to  his  discharge. 
A  creditor  cannot  contest  the  discharge  who  is  in  no  way  injured  or  de- 
frauded. Matter  of  Brady,  69  N.  Y.  215.  Only  existing  creditors  at  the 
time  can  complain  that  the  debtor  at  one  time  conveyed  all  his  property 
with  intent  to  defraud  his  creditors.  The  fraud  which  the  bankrupt  must 
be  guilty  of  is  not  the  fraud  in  contracting  the  debt  or  liability,  but  fraud 
in  the  subsequent  disposition  of  his  property  to  evade  such  liability.  In  re 
Pearce,  29  Hun,  270.  The  fact  that  the  defendant  converted  funds  re- 
ceived in  a  fiduciary  capacity  does  not  prevent  his  discharge,  as  it  was 
not  his  own  money.  Suydam  v.  Belknap,  20  Hun,  87.  But  it  was  also 
held  in  Matter  of  TomJcins,  3  Law  Bull.  8,  that  where  a  debtor  seeks  dis- 
charge from  imprisonment  on  a  judgment  for  money  received  in  a  fiduciary 
capacity,  he  must  show  what  he  has  done  with  the  money.  Personal  par- 
ticipation by  the  petitioner  in  a  fraud  perpetrated  by  a  firm  of  which  he 
was  a  member  must  be  shown  to  justify  the  court  in  denying  a  discharge. 
A  judgment  that  the,  firm  has  been  guilty  of  a  fraudulent  disposition  of  its 
property  does  not  necessarily  preclude  his  discharge  as  one  of  the  partners. 
Matter  of  Benson,  11  Wkly.  Dig.  394.  The  General  Term  will  not  re- 
view the  determination  of  the  County  Court,  whether  the  schedules  of 
the  debtor  are  just  and  fair.  Richmond  v.  Praim,  24  Hun,  578.  A  debtor 
has  a  right  to  prefer  any  creditor,  or  defeat  a  preference  to  any  creditor 
by  a  general  assignment  or  other  preference.  It  is  sufficient  if  the  intent 
be  to  pay  honest  debts.  In  re  Pearce,  29  Hun,  270 ;  Roswog  v.  Seymour, 
7  Eobt.  429 ;  Coming  v.  White,  2  Paige,  567.  It  is  said  a  debtor  is  not 
entitled  to  his  discharge  if  it  appears  he  has  been  in  the  enjoyment  of  an 
income,  and  expended  it  in  the  support  of  his  family  without  any  effort 
to  pay  the  judgment,  and  the  circumstances  are  such  that  he  might  have 
set  apart  a  portion  of  his  income  to  apply  on  the  judgment,  for  omitting 
to  do  so  is  not  "  just  and  fair."  Matter  of  Donoghue,  17  Abb.  N.  C,  277. 
A  debtor  cannot  be  discharged  who  has  disposed  of  his  property  to  defraud 
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creditors,  whether  it  was  before  or  after  action  in  which  he  was  arrested, 
but,  to  prevent  a  discharge,  there  must  have  been  an  intent  to  defraud 
existing  creditors,  of  whom  the  creditor  contesting  the  discharge  must 
have  been  one.  In  re  HaigM,  11  Civ.  Pro.  22Y.  A  judgment  debtor  im- 
prisoned under  a  judgment  for  money  obtained  by  him  by  fraud  who 
has  used  such  money  in  maintaining  himself  and  family  is  deemed 
to  have  disposed  of  such  money  with  intent  to  defraud  the  creditor,  and 
cannot  be  discharged  under  section  2200,  etc.  Following  In  re  FincTc,  59 
How.  145 ;  In  re  Roberts,  59  How.  136 ;  Matter  of  Lowell,  8  Civ.  Pro.  5. 

Where  the  insolvent,  just  prior  to  a  general  assignment  by  his  firm,  per- 
mitted his  wife  to  withdraw  all  his  ready  money  in  the  firm  on  account 
of  indebtedness  to  her,  had  collected  firm  moneys  and  applied  to  his 
own  use,  etc.,  it  was  held  that  his  proceedings  had  not  been  just  and  fair, 
and  his  application  for  a  discharge  denied.  In  re  Howes,  9  Civ.  Pro.  17. 
In  an  action  against  a  sheriff  for  an  escape,  the  defense  was  set  up  that 
the  imprisoned  debtor  had  been  legally  discharged,  pursuant  to  the  direc- 
tions contained  in  Code  of  Civil  Procedure,  section  2212.  Held,  that  the 
fact  that  the  petition  for  the  discharge  was  in  writing,  and  that  a  schedule 
was  annexed  as  required  by  Code  of  Civil  Procedure,  section  2203,  being 
shown  upon  the  trial,  supplied  the  want  of  those  allegations  in  the  order 
of  discharge.  Held,  that  the  affidavit  required  to  be  annexed  to  the  peti- 
tion and  schedule  by  Code  of  Civil  Procedure,  section  2204,  must  be  sub- 
scribed and  taken,  as  therein  provided,  by  the  petitioner  on  the  day  of  the 
presentation  of  the  petition.  Held,  an  order  for  the  discharge  of  an 
imprisoned  debtor  which  did  not  recite  the  fact  of  an  affidavit  made  and 
annexed,  pursuant  to  the  provisions  of  Code  of  Civil  Procedure,  section 
2204,  when,  in  fact,  such  affidavit  was  not  made  on  the  day  therein  spec- 
ified, did  not  protect  the  officer  making  the  discharge  as  directed.  Scha^er 
V.  Risely,  6  St.  Eep.  417. 

An  objection  to  the  discharge  of  the  debtor  on  the  ground  that  he  has 
fraudulently  transferred  his  property  can  only  be  raised  by  those  who 
were  creditors  at  the  time  of  such  transfer.  Matter  of  Pearce,  29  Hun, 
270.  Where  the  peitioner  fails,  satisfactorily,  to  account  for  his  disposi- 
tion of  a  sum  of  money  received  by  him,  the  discharge  will  be  denied,  or 
if  the  court  is  satisfied  that  the  debtor  has  disposed  of  his  property  with  an 
intent  to  defraud  his  creditors,  or  if  it  appear  that  the  petition  and  sched- 
ules are  not  correct,  the  discharge  will  be  denied.  Matter  of  HaigM,  11 
Civ.  Pro.  227.  But  the  fact  that  the  debtor  conveyed  property  to  his  wife, 
before  the  existence  of  the  debts  owned  by  the  opposing  creditors,  will  not 
prevent  a  discharge.  Matter  of  HaigM,  11  Civ.  Pro.  227.  It  has  been 
held  that  if  the  judgment  debtor  has  knowingly  expended  money  obtained 
by  fraud  he  is  not  entitled  to  a  discharge,  nor  can  he  be  discharged  if  he 
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has  invested  moneys  subsequently  acquired  in  the  name  of  his  wife,  and  in. 
fraud  of  creditors.  Matter  of  Lowell,  13  Daly,  306,  2  How.  Pr.  IST.  S. 
285,  8  Civ.  Pro.  5. 

And  it  has  been  held  that  the  debtor's  proceedings  have  not  been  just 
and  fair,  where,  on  the  eve  of  the  assignment  of  the  firm  to  which  he  be- 
longed, he  had  collected  a  sum  of  money  which  he  retained  individually 
and  failed  to  account  for,  and  where  he  had  allowed  his  wife,  a  creditor  o£ 
the  firm,  to  draw  all  the  ready  money  of  the  firm  before  the  failure,  and 
where  he  had  transferred  an  indebtedness  due  the  firm  from  his  daughter, 
to  his  wife's  credit,  thereby  extinguishing  the  debt.  Matter  of  Howes,  9 
Civ.  Pro.  17.  A  discharge  has  also  been  denied  where  it  appeared  that 
the  debtor  had  drawn  his  entire  bank  account  immediately  after  an  ad- 
verse verdict,  and  where  he  was  unable  to  account  for  the  same.  Barck  v. 
Senn,  Dly.  Kegstr.,  May  31,  1883.  It  has  been  held,  however,  that  the 
debtor  will  be  discharged  upon  complying  with  the  provisions  of  the  stat- 
ute, and  assigning  and  delivering  his  property,  even  though  guilty  of  con- 
version in  a  fiduciary  capacity,  where  it  does  not  appear  that  he  has  dis- 
posed of  his  own  property  to  the  benefit  of  himself  or  family  with  intent 
to  defraud  creditors.  Matter  of  Oaamano,  8  Civ.  Pro.  29,  2  How.  Pr. 
N.  S.  240.  See,  also,  Warshauer  v.  Well,  10  Civ.  Pro.  169,  18  Abb. 
IST.  C.  232;  People  ex  rel.  Bedding  v.  Grant,  10  Civ.  Pro.  174.  Con- 
tra, People  ex  rel.  Lust  v.  Grant,  10  Civ.  Pro.  158.  In  proceedings  by 
certiorari  and  habeas  corpus  to  procure  the  discharge  of  one  imprisoned 
the  discharge  was  denied  where  the  defendant  was  imprisoned  in  an  action 
brought  against  him  by  his  wife  for  separation,  and  where  he  was  a  non- 
resident of  the  State,  and  the  judgment  in  such  action  would  require  the 
payment  of  alimony;  failure  to  do  which  would  be  punishable  as  a  con- 
tempt. People  ex  rel.  Cohn  v.  Grant,  11  Civ.  Pro.  57,  18  Abb.  IST.  C.  231. 
Compare  Dalon  v.  Knapp,  11  Civ.  Pro.  59.  It  has  been  held  that  in  pro- 
ceedings for  a  discharge  of  an  imprisoned  judgment  debtor,  under  the 
Code  provisions,  section  2200  et  seq.,  that  it  is  error  for  the  County  Court 
to  exclude  evidence  offered  relating  to  transactions  prior  to  the  date  of  the 
judgment,  in  determining  whether  the  petitioner's  proceedings  have  been 
just  and  fair.  Matter  of  Brown,  39  Hun,  27.  In  this  proceeding  there  is 
a  presumption  of  fairness  in  favor  of  the  petitioner's  course  of  action,  and 
where  the  petitioner  was  a  member  of  the  firm,  it  is  not  enough  to  show 
that  the  firm  was  guilty  of  the  fraud,  in  order  to  prevent  his  discharge, 
but  it  must  be  shown  that  the  petitioner  personally  participated  in  such 
fraud.  Matter  of  Benson,  10  Daly,  166.  Where  it  appears  that  an  im- 
j)risoned  debtor,  although  owning  no  property  not  exempt  from  execution, 
works  for  his  wife  without  wages  upon  a  farm  owned  by  her,  and  has  good 
credit,  a  discharge  will  be  refused,  on  the  ground  that  his  proceedings  are 
not  just  and  fair.    In  re  Boyce,  11  Supp.  624,  19  Civ.  Pro.  23. 
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The  Court  of  Appeals  will  not  interfere  with  a  finding  of  fact  as  to 
the  intent  with  which  a  debtor  disposed  of  his  property.  Matter  of  Sedg- 
wickj  12  Wkly.  Dig.  270.  An  adjudication  on  the  merits  is  held  a  bar  to 
future  application.  Matter  of  Roberts,  10  Hun,  253,  59  How.  136 ;  rev'd, 
70  N.  Y.  5,  but  not  on  point  discussed  below.  In  Matter  of  Brady,  69 
]Sr.  Y.  215,  a  proceeding  under  the  Eevised  Statutes,  it  was  held  that  the 
right  to  review  a  Special  Term  decision,  in  a  manner  affecting  a  substantial 
right,  being  general  and  fundamental,  will  be  deemed  to  exist  unless  the 
intent  to  destroy  it  is  expressed  with  great  clearness.  Where  the  petitioners 
failed  to  appear  on  the  day  to  which  the  hearing  had  been  adjourned,  and 
the  proceedings  were  dismissed  with  leave  to  come  in  on  terms,  and  the 
petitioner  moved  to  open  the  default,  it  was  held  that  the  court  had  lost 
jurisdiction  by  the  omission  to  adjourn  the  proceedings  on  the  day  assigned 
for  the  hearing.  Bylandt  v.  Comstoch,  25  How.  429.  And  when  the  pro- 
ceedings were  not  adjourned  to  the  next  term,  the  adjournment  of  the  court 
without  day  put  an  end  to  them.  People  v.  Brooks,  40  How.  165.  The 
design  of  section  2212  is  to  leave  it  to  the  sound  discretion  of  the  court 
whether  to  require  any  security,  and,  if  any,  then  to  fix  the  form  of  the 
security  and  the  amount  according  to  the  circumstances  of  each  particular 
case.  Roswog  v.  Seymour,  7  Kobt.  429.  The  assignment  must  include 
all  property  which  the  debtor  has  at  the  time  when  it  is  ordered  and  made, 
and  not  merely  such  as  he  had  at  the  time  of  filing  the  petition.  Borth- 
wick  V.  Howe,  27  Hun,  505. 

It  was  held  In  re  Von  Schoening,  1  Law.  Bull.  4,  that  the  affidavit  of 
the  assignee  that  the  property  of  the  debtor  had  been  delivered  to  him 
amounts  to  a  certificate  of  that  fact,  and  is  sufBcient.  If  the  order  is 
relied  upon  without  proof  aliunde  of  the  facts  needful  for  jurisdiction,  the 
recitals  should  be  full,  but  otherwise  no  recitals  are  absolutely  necessary. 
It  is  valid  if  the  facts  exist  which  render  it  so,  whether  recited  or  not,  but 
for  the  protection  of  the  sheriff  in  discharging  the  prisoner  it  should  con- 
tain prima  facie  evidence  of  regularity  of  the  proceedings,  and  show 
sufficient  jurisdictional  facts.  Bullymore  v.  Cooper,  46  N.  Y.  236  •  Ben- 
nett V.  Burch,  1  Denio,  141 ;  Develin  v.  Cooper,  84  N.  Y.  410.  If  the 
order  for  discharge  omits  the  recital  of  a  material  fact,  the  fact  may  be 
shown  aliunde.  Goodwin  v.  Oriffis,  88  N.  Y.  630.  The  sheriff  should 
discharge  the  prisoner  although  the  order  for  the  discharge  does  not  state 
that  the  petition  was  in  writing  signed  by  the  party  with  the  schedule  an- 
nexed ;  the  sheriff  will  be  protected  in  an  action  for  an  escape  by  showing 
that  these  facts  existed.  Schaffer  v.  Riseley,  44  Hun,  6.  The  discharge 
of  the  imprisoned  debtor  pursuant  to  this  title  of  the  Code  does  not  dis- 
charge his  sureties  from  liability  upon  their  undertaking.  Frusia  v. 
Brown,  45  Hun,  81.     The  court  must  have  satisfactory  evidence  that  the 
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assignment  has  been  actually  made,  and  the  property  covered  by  the  as- 
signment actually  delivered;  and  the  assignment  must  include,  not  only 
the  property  that  the  judgment  debtor  had  at  the  time  of  signing  his  peti- 
tion, but  also  all  property  in  his  possession  at  the  time  when  the  order  for. 
the  assignment  is  made.     Borthwich  v.  Howe,  27  Hun,  505. 

Where  a  debtor,  held  by  a  sheriff  within  the  liberties  of  a  jail  upon  ^ 
body  execution  on  a  debt  provable  in  bankruptcy,  files  a  petition  therein, 
procures  a  discharge,  and  thereupon,  of  his  own  motion,  goes  and  remains 
beyond  the  liberties,  the  sheriff  is  not  liable  to  the  creditor  in  the  execution 
as  for  an  escalpe.     Walker  v.  Harder,  39  Misc.  749,  80  Supp.  948. 

A  judgment  debtor  imprisoned  under  a  body  execution  who,  upon  repre- 
senting that  his  wife  was  very  sick,  obtained  permission  from  the  judg- 
ment creditor  to  visit  her  upon  condition  that  he  would  return  to  the  jail 
limits  on  the  same  day,  is  estopped  from  asserting  his  release  from  im- 
prisonment under  such  circumstances  as  a  satisfaction  of  the  judgment. 

Semble,  that  under  the  Code  of  Civil  Procedure  as  now  in  force,  the 
imprisonment  of  a  person  held  under  a  body  execution  in  no  event 
operates  as  a  satisfaction  of  the  judgment  on  which  the  execution  was 
issued,  except  during  the  continuance  of  the  judgment.  Hoyle  v.  McCrea, 
42  App.  Div.  313,  59  Supp.  200. 

ARTICLE  XXI. 
POWERS  AND  DUTIES  OP  TRUSTEES.     §  135. 
§  135  (Fonnerly  Code,  §  2215).    Powers  and  duties  of  trustees. 

The  trustee  must  collect  the  demands,  and  sell  the  other  property  assigned  to  him. 
He  must  apply  the  proceeds  thereof,  after  deducting  his  commissions  and  expenses 
allowed  by  law,  as  follows: 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge  of  the 
petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of  whose 
executions  the  petitioner  was  imprisoned,  when  he  presented  his  petition;  or,  if  there 
Is  not  enough  to  pay  them  in  full,  to  the  payment'to  each,  of  a  proportionate  part  of 
the  sum  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his  executor  or 
administrator. 

Personal  service  upon  the  creditor,  or  his  attorney,  of  written  notice,  of  the  time  and 
place  of  making  a  distribution,  as  prescribed  in  subdivision  second  of  this  section,  has 
the  same  effect  as  publishing  a  notice  thereof,  in  a  case  prescribed  by  law. 

The  statute  is  in  practice  but  little  used,  since,  as  is  known  to  every 
practitioner,  it  is  very  rare  that  one  taking  proceedings  to  which  it  is  ap- 
plicable has  any  assets  which  pass  to  the  assignee  or  trustee.  Under  the 
amendment  to  section  111  of  the  Code  of  Civil  Procedure,  providing  that 
no  person  shall  be  imprisoned  for  more  than  three  months,  and  that,  at  the 
expiration  of  that  period,  the  sheriff  must  release  the  prisoner,  the  occasion 
for  bringing  into  practice  the  insolvent  acts  will  doubtless  be  fewer  than 
before,  and  these  and  the  provisions  of  the  Code  on  the  subject  be  less 
Tesorted  to  than  heretofore. 
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BANKRUPTCY  LAW. 

This  subject  is  treated  only  so  far  as  it  bears  directly  upon  the  Debtor 
and  Creditor  Law,  and  the  jurisdiction  and  powers  of  the  State  courts  in 
matters  relating  to  insolvency,  and  the  rules  relating  to  the  discharge  of 
bankrupt  from  a  judgment  in  our  courts.  The  law  and  practice  in  bank- 
ruptcy is  given  very  fully  in  Collier  on  Bankruptcy,  which  has  passed 
through  several  editions  and  is  the  recognized  authority  on  this  subject. 

ARTICLE  XXII. 

RELATION  OF  THE  ACT  TO  STATE  LAWS. 

The  right  to  pass  uniform  laws  relative  to  bankruptcy  is  reserved  to 
Congress  by  the  Constitution.  The  first  act  for  that  purpose  was  passed 
1800,  and  repealed  after  three  years.  The  second  act  remained  in  exist- 
ence two  years,  from  1841  to  1843.  The  third  was  passed  in  1867  and 
was  finally  repealed  in  1878.  The  present  law  was  passed  in  1898,  to  take 
effect  upon  its  passage,  with  the  proviso  that  no  petition  for  voluntary 
bankruptcy  should  be  filed  within  one  month  after  its  passage,  and  no 
petition  for  involuntary  bankruptcy  within  four  months  after  its  passage. 
The  act  contains  provisions  that  proceedings  commenced  under  iState  in- 
solvency law  before  the  passage  of  the  act  shall  not  be  affected  by  it.  A 
very  full  discussion  as  to  bankruptcy  and  insolvency  laws  in  England  and 
America  is  contained  in  Alhafiy  Law  Journal,  vol.  21,  pages  87  and  106, 
and  vol.  22,  page  66,  and  the  difference  between  insolvency  and  bank- 
ruptcy is  considered  and  commented  upon. 

"  Bankruptcy  "  is  an  ancient  English  word  coextensive  in  meaning  with 
"  insolvency,"  but  it  is  not  synonymous  with  "  insolvency,"  as  insolvency 
does  not  make  one  a  bankrupt  without  some  act  done  to  the  injury  of 
creditors.  Bankruptcy  is  the  state  or  condition  of  a  bankrupt  or  the  status 
of  one  who  has  been  made  the  subject  of  a  bankrupt  law.  A  "  bankrupt 
law  "  means  a  statutory  system  under  which  an  insolvent  debtor  may, 
either  on  his  own  petition  or  that  of  his  creditors,  be  adjudicated  bankrupt 
by  a  court  of  competent  jurisdiction,  which  thereupon  takes  possession  of 
his  property,  distributes  it  equally  among  his  creditors,  and  discharges 
the  bankrupt  and  his  after-acquired  property  from  debts  existing  at  the 
commencement  of  the  bankruptcy  proceedings.  A  "  bankrupt "  includes 
a  person  against  whom  an  involuntary  petition,  or  an  application  to  set  a 
composition  aside,  or  revoke  a  discharge,  has  been  filed,  or  who  has  filed  a 
voluntary  petition,  or  who  has  been  adjudged  a  bankrupt.  In  England, 
in  the  United  States,  and  in  nearly  all  civilized  countries  bankruptcy  laws 
similar  in  their  essential  characteristics  have  from  time  to  time  been 
enacted.  The  power  vested  in  Congress  to  enact  national  bankriiptcy 
legislation  is  derived  from  the  provision  of  the  Constitution  to  the  effect 
that  "  Congress  shall  have  power    ...    to  establish     .     .     .     uniform 
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laws  on  the  subject  of  bankruptcies  throughout  the  United  States."  This 
grant  of  power  to  the  Federal  government  is  a  plenary  grant,  subject  only 
to  the  provision  that  Ijae  bankruptcy  legislation  shall  be  uniform  as  to  all 
the  States.  Except  so  far  as  Congress  shall  exercise  the  power  vested  by 
the  Constitution,  and  subject  to  the  restriction  that  no  State  may  pass  a 
law  impairing  the  obligation  of  contracts,  each  State  may  pass  laws  in  the 
nature  of  bankruptcy  acts,  operative  within  its  own  territorial  limits. 
The  State  laws  have  been  generally  called  insolvency  laws,  while  the 
Federal  acts  have  been  known  as  bankruptcy  laws.  The  main  object  and 
purpose  of  the  Bankruptcy  Act  is  to  secure  an  equal  distribution  among 
the  creditors  of  an  insolvent,  of  all  the  property  which  he  owned  at  any 
time  within  four  months  prior  to  the  filing  of  the  petition  upon  which 
he  might  be  adjudicated  bankrupt,  and,  for  that  purpose  to  avoid  all 
transfers  thereof  made  by  him  in  due  course  for  value,  although  but  for 
the  intervening  of  the  bankruptcy  proceeding,  they  would  not  otherwise 
be  morally  or  legally  wrong;  and  while  such  transfers  have  been  said  by 
the  courts  to  be  in  fraud  of  the  Bankruptcy  Act,  such  phrase  does  not 
denominate  them  frauds  in  fact.  As  to  other  conveyances  which  were 
fraudulent  by  the  common  law,  or  under  the  statutes  of  the  States,  a  right 
of  action  is  expressly  conferred  upon  a  trustee  in  bankruptcy  under  the 
act  of  189  8,  which  also  expressly  vests  him  with  the  ownership  of  the 
property  so  conveyed.  And  by  the  amendments  of  1903  to  the  Bankrupt 
Act  of  1898,  jurisdiction  is  given  to  the  bankruptcy  courts,  by  plenary 
action  or  summary  proceedings,  as  the  nature  of  the  case  may  call  for, 
to  adjudge  recovery  by  the  trustee  of  property  transferred  as  a  voidable 
preference,  or  made  to  hinder  and  delay  creditors,  as  defined  by  the  act, 
or  which  may  have  been  transferred  by  fraudulent  conveyances  strictly  so 
called.  The  application  of  these  principles  is  discussed  under  the  ap- 
propriate subjects  in  subsequent  sections.  Another  object  of  the  Bank- 
ruptcy Act  has  been  said  to  be  to  enable  those  who  were  unfortunate  in 
business  "  to  emerge  from  a  questionable  and  undignified  seclusion  and 
face  the  vicissitudes  of  the  business  world  openly  and  honestlv."  Moore 
on  Fraudulent  Conveyances,  p.  1067  et  seq. 

When  Congress  exercises  its  power  under  the  Constitution  and  estab- 
lishes a  system  of  bankruptcy,  the  law  enacted  by  it  is  paramount  and 
superior  to  other  laws  relating  to  the  same  subject-matter.  The  State 
laws  on  the  subject  of  insolvency  are  not  repealed  by  the  Bankruptcy 
Law,  but  their  operation  and  effect  is  suspended  as  long  as  the  National 
Bankruptcy  Law  remains  a  statute.  Collier  on  Bankruptcy,  citing  Stur- 
gis  V.  Crowninshield,  4  Wheat.  122;  Baldivin  v.  Bale,  1  Wall.  223; 
Blanchard  v.  Russel,  13  Mass.  1 ;  Betts  v.  Bagley,  29  Mass.  572 ;  In  re 
Reynolds,  8  E.  L  845;  s.  c,  9  B.  R.  50;  Adams  v.  Storey,  1  Paine,  79; 
Ogden  v.  Saunders,  12  Wheat.  213. 
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"  The  operation  of  the  bankruptcy  laws  of  the  United  States  cannot  be 
defeated  by  insolvent  commercial  corporations  applying  to  be  wound  up 
under  .State  statutes.  The  Bankruptcy  Law  S  paramount,  and  the 
jurisdiction  of  the  Federal  courts  in  bankruptcy,  when  properly  invoked 
in  the  administration  of  the  affairs  of  insolvent  persons  and  corporations, 
is  essentially  exclusive."  Opinion  Chief  Justice  Fuller,  In  re  Watts, 
190  U,  S.  1  (27). 

In  Shyrock  v.  Bashore,  13  B.  K.  481,  it  is  said  that  the  decided  cases 
on  this  point  arrange  themselves  in  three  classes,  and  authorities  are 
cited  to  that  view.  First,  those  which  hold  that  the  passage  of  the 
Bankruptcy  Law  in  and  of  itself  suspended  the  State  law  on  the  same  sub- 
ject so  that  they  could  not  operate  upon  persons  or  cases  within  the  pur- 
view of  the  Bankruptcy  Act.  .Second,  those  which  hold  that  though  the 
State  law  operates  on  cases  within  the  purview  of  the  Bankruptcy  Law, 
yet  if  it  is  not  in  itself  repugnant  to  the  Bankruptcy  Law,  but  consistent 
with  its  main  provisions,  it  is  not  in  abeyance  until  the  Bankruptcy  Law 
is  put  in  force  in  the  courts  of  the  United  States,  though  until  then  it 
does  not  impede  the  operation  of  the  Bankruptcy  Law.  Third,  those 
which  assert  that  the  State  laws,  whether  repugnant  or  not,  exist  and 
operate  with  full  force  and  vigor  until  the  Bankruptcy  Law  attaches  upon 
the  person  or  property  of  the  bankrupt,  and  that  is  not  until  it  is  judicially 
ascertained  that  the  petitioner  is  a  person  entitled  to  the  benefits  of  the 
bankruptcy  first  by  being  declared  a  bankrupt  by  a  decree  of  the  court. 

Upon  the  theory  that  general  assignments  for  the  benefit  of  creditors, 
valid  at  common  law,  are  not  in  their  object  or  nature  similar  to  bank- 
ruptcy proceedings,  it  was  held,  in  Mayer  v.  Hellman,  91  U.  S.  946,  that 
a  State  statute  which  merely  attempted  to  regulate  such  assignments  and 
did  not  create  the  right  was  not  suspended  by  the  Bankruptcy  Law.  The 
conclusion  of  Mr.  Collier  on  the  subject  (page  430)  is  "  that  the  weight 
of  authority  is  that  the  Bankruptcy  Law  suspends  any  State  insolvency 
law  whose  general  object  is  the  same  as  that  of  the  Bankruptcy  Law,  and 
which  acts  upon  the  same  persons  and  has  practically  the  same  scope  and 
effect." 

ARTICLE  XXIIL 
CITATIONS  FROM  FEDERAL  ACT.     §§  3,  4,  5,  70  (in  part). 
§    3.  Acts  of  bankruptcy,  WQX. 
§    4.  Who  may  become  bankrupts,  1101. 
§    5.   Partners,  1102. 
§  70.   Title  to  property,  1102. 

The  ISTational  Bankruptcy  Law,  enacted  in  1898,  as  amended  in  1903 
and  subsequently,  is  necessarily  of  great  importance  in  considering  the 
method  of  dealing  with  insolvent  debtors.  The  provisions  of  the  Code 
and  of  the  Revised  Statutes  relating  to  insolvent  debtors,   and  general 
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assignments  have  necessarily  fallen  largely  into  disuse  by  reason  of  the 
enactment  of  this  statute,  since  neither  the  provisions  for  the  discharge 
of  insolvent  debtors  nor  the  General  Assignment  Act  are  sufficient  to  dis- 
charge a  debtor  from  his  debts  except  in  so  far  as  the  provisions  of  the 
Two-Thirds  Act  are  concerned.  This  act  has  been,  however,  little  used, 
and  has  never  been  in  much  favor.  No  attempt  will  be  made  to  give  the 
practice  under  the  Bankruptcy  Act,  as  that  is  a  matter  entirely  outside 
the  scope  of  the  present  work ;  but  as  a  matter  of  convenience  attention  is 
called  to  the  provisions  of  the  act  which  define  cases  of  bankruptcy  and 
determine  who  may  become  bankrupts,  being  portions  of  sections  3,  4,  and 
5  of  chapter  3  of  the  act,  and  section  YO  of  chapter  7  of  the  act,  which 
states  what  title  to  the  property  vests  in  the  trustee  of  the  estate  of  the 
bankrupt,  as  these  provisions  will  serve  to  indicate  the  scope  of  the  pro- 
visions of  the  act  and  aid  in  determining  when  it  is  necessary  or  advisable 
to  proceed  under  the  Bankruptcy  Act. 

§  3.     Acts  of  bankruptcy. 

(a)  Acts  of  bankruptcy  by  a  person  shall  consist  in  his  having  (1)  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  any  part  of 
his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them;  or 
(2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one  or  more  of  his 
creditors  with  intent  to  prefer  such  creditors  over  his  other  creditors;  or  (3)  suffered 
or  permitted,  while  insolvent,  any  creditor  to  obtain  a  preference  through  legal  pro- 
ceedings, and  not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference  vacated  or  discharged  such  preference;  or  (1) 
made  a  general  assignment  for  the  benefit  of  his  creditors  or,  being  insolvent,  applied 
for  a  receiver  or  trustee  for  his  property  or  because  of  insolvency  a  receiver  or  trustee 
has  been  put  in  charge  of  his  property  under  the  laws  of  the  state,  of  a  territory,  or  of 
the  United  States;  or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 

(5)  A  petition  may  be  filed  against  the  person  who  is  insolvent  and  who  has  com- 
mitted an  act  of  bankruptcy  within  four  months  after  the  commission  of  such  act. 
Such  time  shall  not  expire  until  four  months  after  (1)  the  date  of  the  recording  or 
registering  of  the  transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors, 
or  for  the  purpose  of  giving  a  preference  as  hereinbefore  provided,  or  a  general  as- 
signment for  the  benefit  of  his  creditors,  if  by  law  such  recording  or  registering  is  re- 
quired or  permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes  notorious, 
exclusive,  or  continuous  possession  of  the  property,  unless  the  petitioning  creditors 
have  received  actual  notice  of  such  transfer  or  assignment. 

(c)  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy  instituted  under 
the  first  subdivision  of  this  section  to  allege  and  prove  that  the  party  proceeded  against 
was  not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing  of  the  petition  against 
Jiim,  and  if  insolvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings 
shall  be  dismissed,  and  under  said  subdivision  one,  the  burden  of  proving  such  solvency 
shall  be  on  the  alleged  bankrupt.     .     .     . 

§  4.    Who  may  become  bankrupts. 

(a)  Any  person,  except  a  municipal  railroad,  insurance  or  banking  corporation,  shall 
bo  entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

(6)  Any  natural  person,  except  a  wage-earner  or  a  person  engaged  chiefly  in  farming 
or  the  tillage  of  the  soil,  any  unincorporated  company,  and  any  moneyed,  business,  or 
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commercial  corporation  except  a  municipal  railroad,  insurance  or  banking  corporation 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  in- 
voluntary bankrupt,  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the 
provisions  and  entitled  to  the  benefits  of  this  act.  The  bankruptcy  of  a  corporation 
shall  not  release  its  officers,  directors,  or  stockholders,  as  such,  from  any  liability 
under  the  laws  of  a  State  or  Territory  or  of  the  United  States. 

§  5.    Partners. 

(o)  A  partnership,  during  the  continuation  of  the  partnership  business,  or  after  its 
dissolution,   and  before   the  iinal   settlement   thereof,   may   be  adjudged   a   bankrupt. 

.  .  .  (h)  In  the  event  of  one  or  more,  but  not  all  of  the  members  of  a  partner- 
ship being  adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy,  unless  by  consent  of  the  partner,  or  partners,  not  adjudged  bankrupt, 
but  such  partner  or  partners,  not  adjudged  bankrupt,  shall  settle  the  partnership 
business  as  expediously  as  its  nature  will  permit,  and  account  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt. 

§  70.    Title  to  property. 

(a)  The  trustee  of  the  estate  of  a  bankrupt  upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he  shall  have  one  or  more,  upon  his  or  their  ap- 
pointment and  qualification,  shall,  in  turn,  be  vested  by  operation  of  law,  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it 
is  to  property  which  is  exempt,  to  all  (1)  documents  relating  to  his  property;  (2)  inter- 
ests in  patents,  patent  rights,  copyrights,  and  trade-marks;  (3)  powers  which  he  might 
have  exercised  for  his  own  benfit,  but  not  those  which  he  might  have  exercised  for 
some  other  person;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5)  prop- 
erty which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against  him; 
provided,  that  when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate  or  personal  representatives  he  may, 
within  thirty  days  after  the  cash  surrender  value  has  been  ascertained  and  stated  to 
the  trustee  by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the  distribution  of  his  estate  under  the  bank- 
ruptcy proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  (6) 
rights  of  action  arising  upon  contracts  or  from  the  unlawful  taking,  or  detention  of,  or 
injury  to,  his  property.     .     .     . 

ARTICLE  XXIV. 

JURISDICTION  OF  STATE  COURTS  OVER  BANKRUPT  ESTATES. 

By  subdivision  b  of  section  23  suit  by  the  trustee  must  be  brought  in 
the  courts  where  the  bankrupt  might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  the  con- 
sent of  the  proposed  defendants,  except  such  suits  for  the  recovery  of 
property  as  are  within  the  provisions  of  sections  60b  and  67e.  This 
provision  requires  in  certain  instances  suits  to  be  brought  by  the  trustee 
in  respect  to  the  bankrupt's  property  in  a  State  court  and  in  other  in- 
stances confers  concurrent  jurisdiction  upon  such  courts.  It  has  been 
held  that  "  any  State  court  which  would  have  had  jurisdiction  had  not 
bankruptcy  intervened"  now  has  concurrent  jurisdiction  of  any  suit 
which  can  be  brought  by  the  trustee  in  the  District  Court.  Thus,  such  a 
court  has  jurisdiction,  not  only  to  set  aside  a  preference,  to  annul  a  lien 
other  than  through  legal  proceedings,  and  to  recover  back  property  fraud- 
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iilently  transferred,  by  the  specific  words  of  the  act,  but  it  also  has,  to 
the  same  end,  such  jurisdiction  as  may  be  conferred  on  it  by  the  State 
law.  It  has  been  held  that  a  State  court  has  jurisdiction  of  a  plenary 
suit  by  an  adverse  claimant  to  establish  a  lien  on  property  in  the  trustee's 
possession.  If,  at  the  time  of  the  bankruptcy,  a  suit  or  proceeding  is 
pending  in  the  State  court,  of  which  the  Federal  court  might  otherwise 
have  jurisdiction,  the  adjudication  does  not  oust  the  State  court  of  juris- 
diction. The  State  court  can  proceed  unless  stayed.  This  is 
peculiarly  true  of  actions  in  rem.  In  respect  to  such  actions  the  court 
which  first  takes  the  property  into  its  custody  retains  it.  The  rule  is  that 
"  considering  the  peculiar  character  of  our  government  and  keeping  in 
view  the  forebearance  which  courts  of  oo-ordinant  jurisdiction  exercise 
towards  each  other,  it  follows  that  the  court  which  first  obtains  the  law- 
ful jurisdiction  over  the  subject-matter  of  a  controversy  must  by  the  other 
courts  be  permitted  to  proceed  therein  to  final  judgment.  Where  the  prop- 
erty in  controversy  is  rightfully  in  possession  of  a  State  court  or  its 
ofiicers  prior  to  a  period  of  four  months  before  a  petition  is  filed,  the 
adjudication  of  bankruptcy  does  not  deprive  the  State  court  of  a  right  to 
continue  in  possession  of  such  property,  or  of  its  jurisdiction  to  deter- 
mine the  controversy."     Collier  on  Bankruptcy  (8th  ed.),  p.  415. 

It  is  further  said  by  the  same  author  at  page  419,  after  a  full  discus- 
sion of  the  matter  that  "  the  whole  subject  is  hopelessly  befogged  by  the 
fact  that  each  class  of  courts  unconsciously  strains  for  jurisdiction  in 
close  cases." 

The  fact  that  prior  to  the  commencement  of  an  action  by  a  trustee  in 
bankruptcy  to  cancel  and  annul  a  chattel  mortgage  upon  the  ground  that 
it  was  fraudulent  to  creditors  an  order  was  made  in  the  United  States 
court  upon  consent  of  all  parties  interested,  providing  for  a  sale  of  the 
mortgage  chattels  and  the  deposit  of  the  purchase  money  with  a  trust  com- 
pany, does  not  deprive  the  State  courts  of  jurisdiction  over  the  question 
of  the  validity  of  the  chattel  mortgage.  Volhommer  v.  Frank,  lOY  App. 
Div.  594,  95  Supp.  324. 

In  this  case  on  writ  of  error,  it  was  held  (205  U.  S.  521),  that  the  bank- 
ruptcy court  in  this  case  had  concurrent,  not  exclusive,  jurisdiction. 

In  Bryan  v.  Madden,  109  App.  Div.  876,  an  action  in  equity  was 
brought  in  the  .Supreme  Court  to  set  aside  an  assignment  of  contracts  by 
husband  to  his  wife  within  four  months  prior  to  his  bankruptcy  made 
with  the  wife's  knowledge  of  his  insolvency. 

The  right  of  the  State  courts  to  take  jurisdiction  in  matters  relative  to 
bankruptcy  is  also  asserted  in  Houghton  v.  Stiner,  92  App.  Div.  171, 
where  the  trustee  of  the  bankrupt  brought  an  action  in  equity  in  the 
State  court  to  set  aside  a  preference  given  by  the  bankrupt  within  the 
four  months  before  the  filing  of  his  petition. 
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These  decisions  appear  to  be  based  to  a  considerable  extent  upon 
Bardes  v.  Hawarden  Bank,  118  U.  S.  524,  in  which  it  is  held  that  in  cer- 
tain classes  of  actions  there  is  jurisdiction  for  the  benefit  of  the  assignee 
in  the  Circuit  and  District  Courts  of  the  United  States  which  is  concur- 
rent with  and  does  not  divest  that  of  the  State  courts. 

The  Bankruptcy  Act  does  not  debar  a  State  court  from  jurisdiction,  in 
an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  chattel  mortgage  and 
bill  of  sale  as  fraudulent  and  void,  and  to  enjoin  the  defendant  from  in- 
terfering with  the  property  described  in  said  instruments  or  claiming 
any  title  thereto,  at  a  sale  thereof,  by  the  plaintiff.  Small  v.  Muller,  67 
App.  Div,  143,  73  Supp.  667. 

A  trustee  in  bankruptcy  may,  under  the  provisions  of  Laws  of  1897, 
chapter  378,  section  1364,  subdivision  7,  bring  an  action  in  the  municipal 
court  of  New  York  city  to  recover  chattels  in  which  it  is  alleged  the 
bankrupts  had  an  interest  at  the  time  of  the  filing  of  the  petition  in 
bankruptcy.     Franh  v.  McAdams,  32  Msc.  512,  66  Supp.  379. 

A  trustee  in  bankruptcy  may  sue  in  a  State  court  to  set  aside  a  pref- 
erential transfer  made  by  the  bankrupt.  Silberstein  v.  StaM,  32  Misc. 
353,  66  Supp.  646 ;  aff'd  on  opinion  below,  63  App.  Div.  614,  71  Supp. 
1148,  171  K  Y.  649, 

A  trustee  in  bankruptcy,  being  vested  by  section  70  of  the  Bankruptcy 
Act  with  all  property  transferred  by  the  bankrupt  in  fraud  of  creditors 
and  being  authorized  to  recover  the  same  or  its  value  from  the  transferee, 
may  maintain  an  action  to  set  aside  a  fraudulent  conveyance  by  the 
bankrupt,  although  the  same  was  more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy.  Under  that  section  the  trustee 
represents  all  the  creditors  and  may  maintain  an  action  to  set  aside  any 
transfer  which  any  creditor  might  have  brought.  Thomas  v.  Roddy,  122 
App.  Div.  851,  107  Supp.  473. 

The  Supreme  Court  has  jurisdiction  over  an  action  brought  by  a  trus- 
tee in  bankruptcy  to  set  aside  a  transfer  of  real  and  personal  property 
alleged  to  be  fraudulent  under  subdivision  e  of  section  67  of  the  Bank- 
ruptcy Law  of  1898  (30  U.  S.  Statutes  at  Large,  564). 

Subdivision  5  of  section  23  of  the  Bankruptcy  Law,  under  which 
"  siiits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts 
where  the  bankrupt,  whose  estate  is  being  administered  by  such  trustee, 
might  have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy 
had  not  been  instituted,  unless  by  consent  of  the  proposed  defendant," 
controls  and  limits  the  jurisdiction  of  the  District  Courts  of  the  United 
States,  over  suits  to  set  aside  transfers  of  property  to  third  persons 
alleged  to  be  fraudulent  as  against  creditors,  to  eases  in  which  the  consent 
of  the  proposed  defendants  therein  is  given  to  such  jurisdiction.  Jones 
v.  ScJiermerhorn,  53  App.  Div.  494,  65  Supp.  999. 
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A  State  court  is  not  debarred  by  the  provisions  of  the  Bankruptcy  Act 
of  1898  from  taking  jurisdiction  of  an  action  brought  by  a  trustee  in 
bankruptcy  to  set  aside  a  chattel  mortgage  and  bill  of  sale  as  fraudulent 
and  void,  and  to  enjoin  the  defendant  from  interfering  with  the  property 
described  in  said  premises  or  claiming  any  title  thereto  at  a  sale  thereof 
by  the  plaintiff.      Small  v.  Muller,  67  App.  Div.  143,  73  Supp.  667. 

A  general  assignment  for  the  benefit  of  creditors  without  preferences, 
made  by  a  debtor  within  four  months  before  the  filing  of  a  petition  under 
the  Bankruptcy  Act  of  1898  (30  U.  S.  Statutes  at  Large,  546),  is  con- 
structively fraudulent  under  section  67e  of  the  act,  although  innocent  as 
a  matter  of  fact,  and  the  right  of  action  to  avoid  alleged  fraudulent  trans- 
fers made  by  the  debtor  more  than  four  months  before  the  filing  of  the 
petition  vests  in  the  trustee  to  the  exclusion  of  the  assignee.  Matter  of 
Gray,  47  App.  Div.  554,  62  Supp.  618. 

In  Shilton  v.  Codington,  185  K  Y.  80,  15  Am.  B.  K.  810,  it  was  held 
that  where  a  trustee  in  bankruptcy  retains  out  of  the  proceeds  of  the  sale 
of  the  bankrupt's  property  a  certain  sum  for  the  benefit  of  any  liens  or 
claims  that  might  be  established  against  the  debtor,  the  iState  court  has 
jurisdiction  to  hear  and  determine  an  action  against  the  trustee  to  enforce 
a  chattel  mortgage  executed  by  the  bankrupt. 

An  assignee  in  bankruptcy  may,  under  the  provisions  of  chapter  314 
of  the  Laws  of  1858  (see  Eeal  Property  Law,  §  268),  bring  a  creditor's 
action  to  set  aside  a  fraudulent  conveyance,  although  no  creditor  has  ob- 
tained a  judgment.  Southard  v.  Benner,  72  N.  Y.  424,  5  Abb.  IST.  C. 
184,  aff'g  7  Daly,  40.  So  an  assignee  in  bankruptcy  may  maintain  an 
action  to  set  aside  a  chattel  mortgage  given  by  a  bankrupt,  though  as  to 
him  it  is  valid,  if  from  the  circumstances  the  agreement  under  which  it 
was  given  was  fraudulent  to  the  creditors.  Brachett  v.  Harvey,  25  Hun, 
502,  citing  Southard  v.  Benner,  72  E".  Y.  424. 

In  Dewey  v.  Moyer,  72  N.  Y.  70,  it  seems  that  if  an  assignee  in  bank- 
ruptcy refuses  or  neglects  to  sue  for  or  reclaim  property  fraudulently 
transferred  by  a  bankrupt  the  creditors  may  commence  an  action  to 
reach  the  property,  making  the  assignee  and  the  debtors  and  his  trans- 
ferees parties  defendant;  and  in  such  action  the  property  will  be  ad- 
ministered directly  for  the  creditors ;  also,  that  when  the  assignee  has 
lost  the  right  to  sue  by  not  bringing  an  action  within  two  years  as 
limited  by  the  then  bankruptcy  law,  the  creditors  may  bring  the  action  in 
their  own  names. 

Where  a  lien  is  created  by  attachment  or  levy  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy,  it  becomes  null  and  void  on  the 
adjudication  of  bankruptcy.  This  being  the  case,  the  jurisdiction  of  the 
State  court  in  respect  to  the  property  subject  to  the  lien  is  terminated. 
Clarice  v.  Larremore,  188  TT.  S.  486,  9  Am.  B.  E.  476. 
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The  Federal  court  should  not  be  hampered  with  orders  of  a  State  court 
touching  property  over  which  it  has  assumed  jurisdiction  in  proceed- 
ings in  bankruptcy.     Levi  v.  Goldberg,  76  App.  Div.  210,  78  Supp.  367. 

ARTICLE  XXV. 

DISCHARGE  OF  BANKRUPT  FROM  JUDGMENT.     §   14,  Federal  Bankruptcy  Act 

§  150,  Debtor  and  Creditor  Law. 
§    14,  Federal  Bankruptcy  Act.  Discharges,  when  granted,  1 106. 
§  150,  Debtor  and  Creditor  Law.  Discharge  of  bankrupt  from  judgment,  1106. 

§  14.     Discharges,  when  granted. 

(6)  The  judge  shall  hear  the  application  for  a  discharge,  and  such  proofs  and  pleas 
as  may  be  made  in  opposition  thereto  by  the  trustees  or  other  parties  in  interest  at 
such  times  as  will  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity 
to  be  fully  heard,  and  investigate  the  merits  of  the  application  and  discharge  the 
applicant  unless  he  has  (1)  committed  an  offense  punishable  by  imprisonment  as 
herein  provided;  or  (3)  with  intent  to  conceal  his  financial  condition,  destroyed,  con- 
cealed, or  failed  to  keep  books  of  account  or  records  from  which  such  condition  might 
be  ascertained;  or  (3)  obtained  money  or  property  on  credit  upon  a  materially  false 
statement  in  writing  made  by  him  to  any  person  or  his  representative  for  the  purpose 
of  obtaining  credit  from  such  person;  or  (4)  at  any  time  subsequent  to  the  first  day 
of  the  four  months  immediately  preceding  the  filing  of  the  petition  transferred, 
removed,  destroyed  or  concealed,  or  permitted  to  be  removed,  destroyed  or  concealed 
any  of  his  property,  with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  (5)  in 
voluntary  proceedings  been  granted  a  discharge  in  bankruptcy  within  six  years;  or  (6) 
in  the  course  of  the  proceedings  in  bankruptcy  refused  to  obey  any  lawful  order  of,  or 
to  answer  any  material  question  approved  by  the  court:  Provided,  that  a  trustee  shall 
not  interpose  objections  to  a  bankrupt's  discharge  until  he  shall  be  authorized  so  to  do 
at  a  meeting  of  creditors  called  for  that  purpose. 

§  150  (Formerly  Code,  §  1268).    Discharge  of  bankrupt  from  judgment 

At  any  time  after  one  year  has  elapsed,  since  a  bankrupt  was  discharged  from  his 
debts,  pursuant  to  the  acts  of  congress  relating  to  bankrupcy,  he  may  apply,  upon 
proof  of  his  discharge,  to  the  court  in  which  a  judgment  was  rendered  against  him,  or 
if  rendered  in  a  court  not  of  record,  to  the  court  of  which  it  has  become  a  judgment 
by  docketing  it,  or  filing  a  transcript  thereof,  for  an  order,  directing  the  judgment  to 
be  canceled  and  discharged  of  record.  If  it  appears  upon  the  hearing  that  he  has 
been  discharged  from  the  payment  of  that  judgment  or  the  debt  upon  which  such 
judgment  was  recovered,  an  order  must  be  made  directing  said  judgment  to  be 
canceled  and  discharged  of  record;  and  thereupon  the  clerk  of  said  court  shall  cancel 
and  discharge  the  same  by  marking  on  the  docket  thereof  that  the  same  is  canceled 
and  discharged  by  order  of  the  court,  giving  the  date  of  entry  of  the  order  of  discharge. 
Where  the  judgment  was  a  lien  on  real  property  owned  by  the  bankrupt  prior  to  the 
time  he  was  adjudged  a  bankrupt,  the  lien  thereof  upon  said  real  estate  shall  not  be 
affected  by  said  order  and  may  be  enforced,  but  in  all  other  respects  the  judgment 
shall  be  of  no  force  or  validity,  nor  shall  the  same  be  a  lien  on  real  property  acquired 
by  him  subsequent  to  his  discharge  in  bankruptcy.  Notice  of  the  application,  accom- 
panied with  copies  of  the  papers  upon  which  it  is  made,  must  be  served  upon  the 
judgment  creditor,  or  his  attorney  of  record  in  said  judgment,  in  the  same  manner  as 
prescribed  in  section  seven  hundred  and  ninety- six  and  seven  hundred  and  ninety- 
seven  of  the  code  of  civil  procedure,  if  the  residence  or  place  of  business  of  such 
creditor,  or  his  attorney,  is  known,  but  if  unknown  and  cannot  be  ascertained  after 
due  diligence,  or  if  such  creditor  is  a  non-resident  of  this  state,  and  his  attorney 
is  dead,  removed  from,  or  cannot  be  found  within  the  state,  upon  proof  of  said  facts 
by  affidavit  a  judge  of  the  court  may  make  an  order  that  the  notice  of  such  applica- 
tion be  published  in  a  newspaper  designated  therein  once  a,  week  for  not  more  than 
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three   weeks,   ■which  publication    shown   by  the    aflSdavit   of    the   publisher    shall   be 
suflScient  service  upon  such  judgment  creditor,  of  the  application. 

A  discharge  is  personal  to  the  debtor.  It  follows,  therefore,  that  a 
lien  in  good  faith  is  not  affected  thereby.  .  .  .  Liens  continuing 
valid,  it  often  becomes  necessary  to  destroy  their  effect  on  possible  aftei^ 
acquired  property.  Hence,  the  provisions  in  the  State  laws,  permitting 
proceedings  to  compel  the  cancellation  of  docketed  judgments  barred  by  a 
discharge.     Collier  on  Bankruptcy  (8th  ed.),  p.  293. 

The  Bankruptcy  Law  makes  the  discharge  a  complete  release  of  all 
provable  debts  as  soon  as  granted.  The  proceeding  under  that  section 
of  the  Code  to  cancel  the  judgment  of  record  is  intended  merely  to  remove 
from  the  record  the  extinct  judgment  where  it  otherwise  might  remain  to 
the  annoyance  or  prejudice  of  the  discharged  debtor,  or  others.  Walker 
V.  Harder,  39  Misc.  749  (751). 

A  defendant  who  has  been  discharged  in  bankruptcy  pending  the 
action  and  has  applied  for  leave  to  set  up  such  discharge  by  answer,  but 
has  declined  to  avail  himself  of  the  privilege  granted,  upon  certain  condi- 
tions, may,  nevertheless,  after  final  judgment,  move  under  the  Code  of 
Civil  Procedure,  section  1268,  for  an  order  directing  the  judgment  to  be 
canceled  and  discharged  of  record.  Hussey  v.  Judson,  43  Misc.  370, 
87  Supp.  499. 

A  proceeding  cannot  be  taken,  under  the  Code  of  Civil  Procedure,  sec- 
tion 1268,  for  the  cancellation  of  a  judgment  by  reason  of  a  discharge  in 
bankruptcy  granted  before  such  judgment  was  rendered,  and  if  the  dis- 
charge was  pleaded  in  the  original  action  and  the  defense  improperly 
disallowed,  the  remedy  is  by  appeal.  Howe  v.  Noyes,  47  Misc.  338,  93 
Supp.  476. 

A  motion  may  be  made,  under  the  Code  of  Civil  Procedure,  section 
1268,  for  the  discharge  of  a  judgment  by  the  grantee  of  the  bankrupt  of 
real  property  upon  which  the  judgment  is  apparently  a  lien.  Oraber  v. 
Oault,  103  App.  Div.  511,  93  Supp.  76. 

An  ex  contractu  debt  scheduled  in  bankruptcy  proceedings  is  dis- 
charged thereby  and  under  the  Code  of  Civil  Procedure,  section  1268,  as 
amended  by  the  Laws  of  1899,  chapter  602,  the  bankrupt  is  entitled  to  an 
order  canceling  a  judgment  entered  by  default  for  the  scheduled  debt. 
That  a  stay  did  not  issue  out  of  the  bankruptcy  court  or  that  no  notice 
was  made  to  open  the  default  is  immaterial.  Walker  v.  Muir,  127  App. 
Div.  163,  111  Supp.  465. 

Where  it  appears  that  a  defendant,  who  has  suffered  a  judgment  to  be 
rendered  against  him  upon  an  inquest  taken  by  default,  was  discharged 
in  bankruptcy  after  the  service  of  the  answer  and  before  the  rendition  of 
the  judgment,  his  motion  to  vacate  the  judgment  and  to  be  allowed  to 
serve  a  supplemental  answer  setting  up  his  discharge  in  bankruptcy 
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should  be  granted,  upon  terms,  sufficient  time  not  having  elapsed  to  au- 
thorize the  cancellation  of  the  judgment  under  section  1268  of  the  Code 
of  Civil  Procedure.  Kahn  &  Co.  v.  Casper,  51  App.  Div.  540,  64  Supp. 
838. 

Where,  subsequent  to  the  commencement  of  an  action  brought  to  re- 
cover the  value  of  goods  sold  by  the  plaintiff  to  the  defendant  in  reliance 
upon  his  alleged  fraudulent  representations,  the  defendant  obtains  a  dis- 
charge in  bankruptcy,  and,  upon  the  trial  of  the  action,  stipulates  to 
allow  the  plaintiff  to  enter  judgment  against  him  for  the  amount  claimed 
if  he  will  withdraw  the  allegations  of  fraud,  the  judgment  entered  against 
the  defendant  pursuant  to  such  stipulation  is  not  affected  by  the  dis- 
charge in  bankruptcy,  and  for  this  reason  the  defendant  is  not  entitled  to 
have  such  judgment  discharged  of  record  upon  an  application  made 
under  section  1268  of  the  Code  of  Civil  Procedure.  Stevens  v.  Meyers, 
72  App.  Div.  128,  76  Supp.  332. 

The  defendant,  discharged  in  bankruptcy,  has  the  right  under  the  Code 
of  Civil  Procedure,  section  1268,  to  have  the  lien  of  the  judgment  ob- 
tained by  a  judgment  creditor  suing  to  set  aside  conveyances  for  fraud,  in 
an  action  commenced  before  the  discharge  in  bankruptcy  was  secured,  set 
aside,  but  only  as  to  real  property  subsequently  acquired,  and  the  order 
canceling  the  judgment  should  provide  that  it  stand  for  the  purpose  of 
enforcement  against  real  estate  owned  prior  thereto.  Arnold  v.  Trevira- 
nus,  78  App.  Div.  589,  79  >Supp.  732. 

The  order  on  a  motion  made  by  the  bankrupt  under  the  Code  of  Civil 
Procedure,  section  1268,  to  secure  the  cancellation  of  the  judgment  upon 
which  the  receiver  was  appointed  should  provide  that  such  cancellation  of 
record  is  not  to  impair  any  rights  or  lien  which  the  receiver  may  have 
acquired  in  the  property  of  said  judgment  debtor.  Pichert  v.  Eaton,  81 
App.  Div.  423,  81  Supp.  50. 

The  judgments  in  actions  for  fraud  which  are  exempted  from  dis- 
charge are  in  cases  in  which  fraud  is  the  gravamen  of  the  action,  and 
proof  of  fraud  is  essential  to  the  recovery;  and  a  judgment  in  an  action 
in  which  the  right  of  recovery  is  based  upon  an  act  not  essentially  fraudu- 
lent, although  fraud  may  incidentally  be  shown,  is  not  exempted.  Col- 
lins V.  McWalters,  35  Misc.  648,  72  Supp.  203. 

A  judgment  recovered  in  an  action  for  conversion  is  discharged  by  a 
decree  in  bankruptcy,  though  fraud  be  charged  in  connection  with  the 
eonversion;  the  fraud  which  will  prevent  the  operation  of  the  discharge 
in  bankruptcy  must  be  positive  fraud,  or  fraud  in  fact,  involving  moral 
turpitude  or  intentional  wrong,  and  it  is  necessary  that  that  fraud  should 
be  an  essential  part  of  the  cause  of  action,  without  the  proof  of  which  the 
plaintiff  cannot  recover.     Whether  a  discharge  in  bankruptcy  releases 
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the  liability  on  a  judgment  must  be  determined  by  the  record  and  not  by 
any  allegations  or  proof  outside  of  it.  Burnham  v.  Pidcock,  58  App. 
Div.  273,  68  Supp.  1007,  aff'g  33  Misc.  65,  66  Supp.  806. 

A  judgment  for  conversion  is  released  by  a  discharge  in  bankruptcy. 
Fechter  v.  Postel,  114  App.  Div.  776,  100  Supp.  207. 

A  discharge  in  bankruptcy  does  not  authorize  the  cancellation  of  a 
judgment  recovered  for  willful  and  malicious  injury  to  property. 
Stefanini  v.  Stroha,  43  Misc.  614,  88  Supp.  167. 

Arrears  of  alimony  due  before  the  petition  in  bankruptcy  are  not  dis- 
charged by  the  decree,  not  being  provable  therein.  Maisner  v.  Maisner, 
62  App.  Div.  286,  70  Supp.  1107. 

A  discharge  in  bankruptcy  does  not  discharge  the  bankrupt's  liability 
to  pay  alimony,  whether  accrued  at  the  time  of  filing  the  petition  or 
accruing  thereafter.     Young  v.  Young,  35  Misc.  335,  71  Supp.  944. 

The  judgment  in  an  action  for  fraud  which,  under  section  17  of  the 
Bankruptcy  Law,  is  not  released  by  a  discharge,  is  one  where  from  the 
record  it  appears  that  fraud  was  the  pith  of  the  action.  Matter  of 
Benoit,  124  App.  Div.  142,  108  Supp.  889. 

A  judgment  for  damages  for  criminal  conversation  with  the  wife  of  the 
judgment  creditor  held  not  to  be  canceled  of  record  because  of  the  judg- 
ment debtor's  discharge  in  bankruptcy,  the  judgment  record  not  being 
before  the  court  to  enable  it  to  determine  the  real  nature  of  the  judg- 
ment. Colwell  V.  Tinker,  65  App.  Div.  20,  72  Supp.  505,  aff'g  35  Misc. 
330,  71  Supp.  952;  aff'd,  169  N.  Y.  531. 

A  judgment  recovered  in  an  action  for  criminal  conversation  is  for 
"  willful  and  malicious  injuries  to  the  person  or  property  of  another  " 
within  section  17  of  the  Bankruptcy  Law,  and  is  not  discharged.  An  order 
denying  the  defendant's  motion  to  cancel  such  judgment  sufficiently  pro- 
tects his  rights  where  it  is  without  prejudice  to  any  right  he  may  have  to 
prosecute  an  action  to  procure  a  determination  of  the  effect  of  the  dis- 
charge in  bankruptcy  upon  the  judgment,  or  otherwise  test  the  validity 
of  the  discharge  as  a  release  therefrom.  Colwell  v.  Tinker,  169  N.  Y. 
531,  aff'g  65  App.  Div.  20,  72  Supp.  505. 

Judgment  for  breach  of  promise  of  marriage  without  proof  of  seduction 
or  malicious  injury  to  character,  is  released  by  a  discharge  in  bank- 
ruptcy.    Finnegcm  v.  Hall,  35  Misc.  773,  72  Supp.  347. 

A  judgment  rendered  in  favor  of  the  plaintiff  in  an  action  to  recover 
damages  for  a  breach  of  promise  of  marriage  is  not,  although  the  plain- 
tiff pleaded  and  proved  in  aggravation  of  the  damages  that  she  had  been 
seduced  by  the  defendant,  a  judgment  in  an  action  "  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another,"  and  is,  therefore, 
within  the  operation  of  a  discharge  in  bankruptcy  obtained  by  the  de- 
fendant.    Disler  v.  McGauley,  66  App.  Div.  42,  73  Supp.  270. 
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Where  a  bankrupt,  in  the  schedule  filed  by  him  in  the  bankruptcy  pro- 
ceedings, states  that  a  certain  judgment  creditor's  address  is  unknown  to 
him,  the  fact  that  it  subsequently  appears  that  the  bankrupt  called  at  such 
judgment  creditor's  house  over  two  years  prior  to  the  institution  of  the 
bankruptcy  proceedings  will  not  render  the  discharge  in  bankruptcy  in- 
effectual to  bar  the  judgment  creditor's  claim,  in  the  absence  of  evidence 
that  the  statement  in  the  schedule,  that  the  judgment  creditor's  address 
was  unknown  to  the  bankrupt,  was  fraudulently  inserted,  or  that  at  the 
time  the  petition  in  bankruptcy  was  filed  the  bankrupt  knew  that  the 
judgment  creditor  still  lived  in  the  house  at  which  he  had  called.  Mat- 
ter of  Mollner,  75  App.  Div.  441,  78  Supp.  281. 

A  judgment  against  a  bankrupt  will  not  be  canceled  on  motion,  when 
the  judgment  creditor  has  had  no  notice  of  the  application  for  discharge, 
and,  although  his  residence  and  that  of  his  attorney  appeared  in  various 
directories  of  the  city  where  the  judgment  was  docketed,  his  place  of 
residence  is  given  in  the  schedules  as  a  city  in  another  State,  where  he 
had  never  resided.  Murphy  v.  Blumenreich,  123  App.  Div.  645,  108 
Supp.  175. 

Failure  of  a  petitioning  bankrupt  to  state  in  his  schedules  the  number  of 
the  street  residence  of  a  judgment  creditor  in  !N"ew  York  city,  giving 
the  name  of  the  street  only,  with  the  judgment  creditor's  denial  of  notice 
or  knowledge  of  the  petitioner,  held,  to  deprive  the  bankrupt  of  the  right 
to  a  discharge  of  the  judgment.  Cagliostro  v.  Indelli,  53  Misc.  44,  102 
Supp.  918. 

Where  a  judgment  on  a  partnership  debt  is  properly  scheduled,  on  the 
voluntary  bankruptcy  of  an  insolvent  member  of  a  solvent  firm,  the 
judgment  creditor  having  no  claim  against  the  insolvent  except  the  firm 
debt,  it  will  be  presumed  that  the  creditor  knows  that  a  discharge  is 
sought  of  the  partnership  debts  also,  and  when  a  bankruptcy  court, 
having  complete  jurisdiction,  grants  a  complete  discharge  without  making 
any  reservation  as  to  partnership  debts,  such  act  is  res  adjudicata. 
New  YorTc  Inst,  for  Instruction  of  Deaf  and  Dumb  v.  Crockett,  117  App. 
Div.  269,  102  Supp.  412. 

An  application  to  cancel  a  judgment  after  a  discharge  in  bankruptcy 
will  be  denied  where  the  creditor  had  no  actual  notice  of  the  bankruptcy 
proceedings  and  his  office  or  business  address  was  stated  in  the  schedules 
as  his  residence.     Weidenfeld  v.  Tillinghast,  54  Misc.  90,  104  Supp.  712. 

In  the  schedule  of  a  bankrupt  the  surviving  partner  of  a  firm  having 
a  judgment  against  him  alone  was  mentioned,  and  he  was  described  as 
residing  in  a  street  in  New  York  city  in  which  he  did  not  reside  or  do 
business  and  the  city  directory  disclosed  his  proper  address,  but  the 
notices  sent  by  mail  not  having  been  returned  to  the  referee  in  bank- 
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ruptcy,  and  tlie  surviving  partner  having  had  actual  notice  of  the  bank- 
ruptcy proceedings,  A-eW,  that  the  judgment  was  discharged  by  the  decree  in 
bankruptcy.     Kaufman  v.  Schreier,  108  App.  Div.  298,  95  Supp.  729. 

An  application  to  cancel  a  judgment  after  a  discharge  in  bankruptcy 
will  not  be  denied  because  the  plaintiff's  address  was  stated  in  the 
schedules  as  that  of  her  attorneys,  where  the  error  was  to  some  extent 
attributable  to  them  and  they  had  actual  notice  of  the  commencement  of 
the  proceedings.     Vaughn  v.  Irwin,  49  Misc.  611,  96  Supp.  742. 

A  motion  to  cancel  a  judgment  upon  the  ground  that  the  debtor  has 
been  discharged  in  bankruptcy  is  properly  denied  where  it  appears  that 
no  notice  or  knowledge  of  the  filing  of  the  petition  or  of  the  adjudication 
in  bankruptcy,  or  notice  to  creditors  to  prove  claims,  or  of  the  applica- 
tion for  a  discharge,  or  the  discharge  in  bankruptcy,  or  any  of  the  bank- 
ruptcy proceedings,  was  ever  had  or  received,  and  that  in  the  schedule 
the  residence  of  the  judgment  creditor  was  given  as  unknown,  although  it 
was  ascertainable  by  the  exercise  of  ordinary  diligence.  Schiller  v. 
Weinstein,  94  iSupp.  764. 

On  examination  of  defendant's  schedules  in  bankruptcy,  it  suiEciently 
appears  that  the  claim  from  which  he  seeks  to  be  discharged  was  not 
scheduled  in  accordance  with  the  requirement  of  section  7  of  the  Bank- 
ruptcy Act,  in  that  it  stated  that  the  residence  of  the  claimant  was 
"  Tinknown  "  when  defendant  had  actual  notice  thereof,  and  hence  his 
application  to  have  the  judgment  canceled  was  properly  denied.  Guusti 
V.  Mill&r,  203  K  Y.  259,  aff'g  144  App.  Div.  898. 

A  judgment  creditor,  whose  attorney's  address  was  made  known  to  the 
bankrupt  by  the  summons  and  complaint  and  the  judgment  record  in  his 
action,  but  whose  address  was  given  in  the  bankrupt's  schedule  as  "  un- 
known "  apparently  to  evade  giving  notice  to  the  judgment  creditors,  may 
successfully  oppose  the  cancellation  of  the  judgment,  under  the  Code  of 
Civil  Procedure,  section  1268,  after  the  bankrupt  has  obtained  his  dis- 
charge.    FeldmarJc  v.  Weinstein,  45  Misc.  329,  90  Supp.  478. 

Upon  a  motion  for  the  cancellation  of  a  judgment  against  a  bankrupt 
discharged  from  his  debts,  held,  that,  the  mailing  of  the  statutory  notices 
to  the  address  of  the  owner  of  a  judgment  named  in  the  schedule  was  a 
sufficient  compliance  with  the  Bankruptcy  Law,  although  such  owner  had 
died  before  the  adjudication,  letters  of  administration  on  her  estate  not 
having  been  issued  to  her  sole  legatee,  devisee,  and  executrix  until  after 
the  discharge  in  bankruptcy.  Lent  v.  Farnsworth,  94  App.  Div.  99,  87 
Supp.  1112. 

The  denial  of  a  motion  to  cancel  a  judgment  after  a  discharge  in  bank- 
ruptcy is  proper,  where  the  creditor  alleges  that  the  claim  was  not  in- 
cluded in  the  schedules  and  the  latter  are  not  produced.  Woodward  v. 
Schaefer,  91  Supp.  104. 
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Although  a  discharge  in  bankruptcy  relieves  the  bankrupt  from  a  judg- 
ment entered  before  the  petition  was  filed  and  the  debt  on  which  it  is 
founded,  it  does  not  discharge  him  from  the  costs  accruing  upon  an  ap- 
peal taken  by  him  between  the  filing  of  the  petition  and  the  discharge  nor 
those  awarded  against  him  on  a  further  appeal  after  the  discharge. 
Aiken,  Lambert  &  Co.  v.  Hashins,  34  Misc.  505,  70  Supp.  293. 

A  court  has  no  power  to  discharge  a  judgment  against  two  defendants 
because  one  is  a  bankrupt.  Matter  of  Quaclcenbusli,  122  App.  Div.  456, 
106  Supp.  773. 

The  discharge  of  a  partner  upon  his  individual  voluntary  petition 
does  not  entitle  him  to  have  a  judgment  against  him  and  his  copartner 
on  a  firm  debt  canceled.    Dodge  v.  Kaufman,  46  Misc.  248,  91  Supp.  727. 

An  application  to  have  a  judgment  released  by  a  decree  in  bankruptcy, 
discharged,  should  be  granted  without  costs.  Briefer  v.  Johnson,  32 
Misc.  764,  66  Supp.  477. 
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REAL  PROPERTY  LAW,   §§   340-344. 
§  340.  When  mortgagor  may  petition  for  discharge  of  mortgage  of  record. 
§341.  Presentation  of  petition. 
§  342.  Order  to  show  cause. 
§  343.  Proceedings  thereon. 
§  344.  When  county  clerk  to  discharge  mortgage  of  record. 

Consolidators'  note.  This  article  is  new.  It  contains  ipsissimis  verbis  the  substance 
of  L.  1862,  chap.  365,  as  amended  by  L.  1'8'68,  chap.  798;  L.  1873,  chap.  551;  L.  1883, 
chap.  100;  L.  1882,  chap.  278;  L.  1884,  chap.  336;  L.  1898,  chap  174,  and  L.  1901,  chap. 
287.  Something  must  be  done,  in  consolidating  the  statutes,  with  these  acts  relating 
to  mortgages  and  their  discharge  and  they  properly  belong  in  the  Real  Property  Law. 

This  statute  as  it  existed  previous  to  the  consolidation  (chap.  365  of 
L.  1862,  as  amended)  and  its  effect,  is  considered  in  Matter  of  Townsend, 
4  Hun,  31;  appeal  dism'd,  63  N.  Y.  631.  It  is  held  that  the  act,  as 
amended,  was  designed  to  remove  the  existing  incumbrance  which  has 
been  paid  in  fact  and  not  by  mere  presumption  of  law,  and  that  the 
requirements  of  the  statute  must  be  fully  complied  with.  That  it  re- 
quires an  allegation  and,  therefore,  proof  of  payment  and  since  the  prin- 
ciple is  well  settled  that  where  a  remedy  is  given  by  a  statute  all  the  re- 
quirements imposed  by  it  must  be  complied  with,  there  must  be  a  strict 
compliance  with  the  provisions  of  the  statute  in  question,  and  petition  in 
that  case  was  held  insufficient. 

It  is  deemed  unnecessary  to  cite  the  statute  in  full. 
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Petition. 

COUNTY  COURT  —  Aibany  County. 


In  the  Matter  of  the  Petition  op  ANNA 
BEMjE  levin,  foe  the  Dischabge  of  a 
Certain  Mobtgaqe. 


To  the  County  Court  of  Albany  County: 

The  petition  of  Anna  Belle  Levin  respectfully  alleges  that  your  petitioner 
resides  in  the  village  of  Green  Island,  Albany  county,  N.  Y.,  and  is  the  owner 
in  fee  simple  of  certain  premises  situated  in  the  village  of  Green  Island, 
Albany  county,  N".  Y.,  and  known  on  a  map  of  the  village  of  Green  Island  as 
lot  No.  239,  situated  on  the  northwest  comer  of  Hudson  avenue  and  Clifton 
street  in  said  village. 

That  your  petitioner  became  the  owner  of  said  premises  by  purchase  from 
Alice  E.  Murray  on  August  25,  1911. 

That  the  payment  and  consideration  for  the  purchase  of  the  same  has  not 
been  made  for  the  reason  that  a  certain  mortgage  purporting  to  be  made  by 
Stephen  Viele  and  wife  to  John  S.  Fake,  which  mortgage  is  dated  May  21, 
1850,  and  recorded  May  22,  1850,  in  book  of  mortgages  No.  80,  at  page  47, 
in  the  Albany  county  clerk's  office,  to  secure  the  payment  of  the  sum  of  one 
thousand    three    hundred    and    thirty-one     dollars    and    eighty-two    cents 
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($1,331.82),  appears  from  the  records  of  said  county  to  be  undischarged  and  a 
lien  upon  the  premises  above  described. 

That  your  petitioner  has  made  diligent  inquiry  of  persons  living  in  the 
vicinity  of  said  property  concerning  the  parties  to  said  mortgage  and  presents 
herewith  affidavit  of  continued  ownership  from  1873  to  the  date  hereof,  show- 
ing that  the  owners  and  parties  in  possession,  during  the  said  period,  were 
never  called  upon  to  pay  any  part  vi  said  mortgage  nor  the  interest  thereof, 
and  your  petitioner  believes  and  therefore  alleges  that  the  said  mortgage  is 
paid  and  that  the  mortgage  has  been  paid  for  more  than  ten  years. 

That  your  petitioner  is  informed  and  believes  that  John  S.  Pake  died  in  the 
city  of  Troy  on  January  11,  1876,  leaving  a  last  will  and  testament  which 
was  duly  probated  in  the  Eensselaer  Surrogate's  Court  on  February  8,  1876, 
and  is  set  forth  in  book  86  of  wills,  Eensselaer  surrogate's  records,  at  page  137, 
and  that  Augusta  E.  McMurray,  his  daughter,  was  the  sole  devisee  and 
legatee  of  said  will;  and  that  the  inventory  filed  March  29,  1876,  does  not 
show  said  mortgage  to  be  part  of  the  assets  of  said  estate. 

Deponent  is  further  informed  and  believes  that  Augusta  E.  McMurray  died 
January  20, 1894,  in  said  city  of  Troy,  IsT.  Y.,  leaving  a  last  will  and  testament 
dated  April  28,  1891,  which  was  duly  admitted  to  probate  in  the  Eensselaer 
Surrogate's  Court  on  March  2,  1894.  That  said  Augusta  E.  McMurray  left 
her  surviving  her  husband,  Alfred  W.  McMurray,  and  two  sons,  Clarence  P. 
McMurray  and  Charles  B.  McMurray,  and  that  in  the  appraisal  of  said  estate 
said  mortgage  was  not  shown  to  be  part  of  the  assets  of  said  estate. 

Your  petitioner  refers  to  the  certified  search  of  the  county  clerk  and  the 
official  abstracts  of  title,  which  certify  that  said  mortgage  has  never  been 
assigned  or  foreclosed ;  the  certificate  of  the  Rensselaer  county  surrogate,  show- 
ing that  letters  testamentary  were  issued  on  the  estate  of  John  S.  Fake  and  on 
the  estate  of  Augusta  E.  McMurray  as  herein  set  forth,  together  with  the 
accompanying  affidavits,  all  of  which  are  hereto  annexed  as  evidence  of  the 
fact  that  said  mortgage  has  been  paid. 

"Whekefore,  your  petitioner  prays  that  this  court  will  make  an  order 
requiring  the  persons  interested  to  show  cause  why  said  mortgage  should  not 
be  discharged  and  unless  cause  be  shown,  to  make  an  order  that  said  mortgage 
be  discharged  of  record. 

Dated,  September  8,  1911.  Anna  Belle  Levin, 

("Verification.)  Petitioner. 

Frank  H.  Deal, 

Attorney  for  Petitioner^  Troy,  N.  Y. 

(Affidavits,  certificates,  official  search  and  abstract  of  title,  referred  to  in 
petition,  annexed.) 

Order  to  Show  Cause. 
At  a  Special  Term  of  the  County  Court,  held  at  the  County  Building  in  the 

City  of  Albany,  N.  Y.,  on  the  12th  day  of  September,  1911. 
Present  —  Hon.  George  Addington,  County  Judge. 

COUNTY  COURT  — AXBANY  County. 


In  the  Mattee  op  the  Petition  of  ANNA 
BELLE  LEVIN,  fob  the  Dischakge  op  a 
Certain  Moktgaqe. 


On  reading  and  filing  the  petition  of  Anna  Belle  Levin,  duly  verified  Sep- 
tember 8,  1911;  the  affidavit  of  John  M.  Deal,  verified  March  16,  1883;  the 
affidavit  of  Elias  Gates  and  Nancy  P.  Smythe,  verified  March  4,  1904;  the 
affidavit  of  Alice  E.  McMurray,  verified  September  8,  1911 ;  the  certificate  of 
the  county  clerk  of  Albany  county  and  the  certificate  of  the  clerk  of  the 
Surrogate's  Court  of  Eensselaer  county,  from  which  it  appears  that  a  certain 
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mortgage  of  record  in  the  county  clerk's  office  of  Albany  county,  purporting 
to  be  made  by  Stephen  Viele  and  wife  to  John  S.  Fake,  dated  May  31,  1850, 
and  recorded  in  the  said  clerk's  office.  May  22,  1850,  in  book  80  of  mortgages, 
at  page  47,  to  secure  the  payment  of  the  sum  of  one  thousand  three  hundred 
and  thirty-one  dollars  and  eighty-two  cents  ($1,331.82),  and  which  said  mort- 
gage appears  to  be  undischarged  and  a  lien  upon  the  premises  of  said  petitioner, 
situated  in  the  village  of  Green  Island,  in  said  county ;  that  said  mortgage  is 
paid;  that  the  mortgagee  has  been  dead  more  than  thirty-five  years;  that  let- 
ters testamentary  have  been  taken  out  in  the  Surrogate's  Court  of  Eensselaer 
county,  and  the  executor  named  in  said  last  will  and  testament  is  deceased, 
and  that  said  mortgage  has  not  been  assigned  or  transferred. 

Now,  on  motion  of  Frank  H.  Deal,  attorney  for  petitioner,  it  is 
Ordered,  that  all  persons  interested  in  said  mortgage  be  and  they  hereby 
are  required  to  show  cause  at  a  term  of  this  court  appointed  to  be  held  on  the 
16th  day  of  September,  1911,  at  the  county  building  in  the  city  of  Albany, 
N".  Y.,  at  ten  o'clock  in  the  forenoon  of  that  day,  why  such  mortgage  should 
not  be  discharged  of  record.    And  it  is  further 

Ordered,  that  this  order  shall  be  published  in  the  Albany  Evening  Journal, 
a  newspaper  published  in  the  city  of  Albany,  N".  Y.,  once  a  week  until  said 
return  date.    And  it  is  further 

Ordered,  that  notice  by  mail,  addressed  to  the  following  persons  at  the 
following  addresses,  on  or  before  the  13th  day  of  September,  1911,  shall  be 
good  and  sufficient  service. 

Clarence  F.  McMurray,  73  First  street,  Troy,  N.  Y. 

Charles  B.  McMurray,  613  Third  avenue.  North,  Troy,  N.  Y. 

George  Addington, 
Albany  County  Judge. 
(Annexed  proof  of  publication  and  of  service  of  order  by  mail  as  therein 
directed.) 
(Caption  and  title.)       Order  Discharging  Mortgage. 

The  above-named  petitioner  having  presented  to  this  court  her  petition,  duly 
verified,  describing  a  certain  mortgage  of  record  in  the  clerk's  office  of  the 
county  of  Albany,  purporting  to  be  made  by  Stephen  Viele  to  John  S.  Fake, 
dated  May  21,  1850,  and  recorded  in  said  clerk's  office  May  32,  1850,  in  book 
80  of  mortgages  at  page  47,  to  secure  the  payment  of  the  sum  of  one  thou- 
sand three  himdred  and  thirty-one  dollars  and  eighty-two  cents  ($1,331.82), 
which  said  mortgage  appears  to  be  undischarged  and  a  lien  upon  the  premises 
of  petitioner,  situated  in  the  village  of  Green  Island  in  said  county,  and 
alleging  that  said  mortgage  is  paid  and  that  the  mortgagee  has  been  dead  more 
than  thirty-five  years ;  that  letters  testamentary  on  the  estate  of  said  mortgagee 
have  been  taken  out  in  the  county  of  Eensselaer,  N.  Y.,  appointing  his  daugh- 
ter, Augusta  E.  McMurray,  and  Alfred  W.  McMurray  the  executrix  and 
executor  thereof,  and  making  the  said  Augusta  E.  McMurray  the  sole  devisee 
and  legatee;  and  Augusta  E.  McMurray  having  died  on  January  20,  1894, 
leaving  a  last  will  and  testament  upon  which  letters  testamentary  were  granted 
by  the  Surrogate's  Court  of  Rensselaer  county,  N.  Y.,  to  her  husband,  Alfred 
W.  McMurray,  and  her  sons,  Clarence  F.  McMurray  and  Charles  B.  McMurray, 
and  said  Clarence  F.  McMurray  and  Charles  B.  McMurray  having  qualified 
as  such  executors  and  were  the  residuary  legatees  of  said  will  and  said  persons 
are  now  living  and  are  the  sole  representatives,  heirs-at-law  and  next  of  kin 
of  said  John  S.  Fake ;  that  said  mortgage  has  not  been  assigned  or  transferred ; 
and  this  court  having  heretofore  and  on  the  11th  day  of  September,  1911,  made 
an  order  requiring  all  persons  interested  to  show  cause  at  a  term  of  this  court 
appointed  to  be  held  on  the  16th  day  of  September,  1911,  at  the  County  Build- 
ing in  the  city  of  Albany,  N.  Y.,  at  ten  o'clock  a.  m.,  why  said  mortgage 
should  not  be  discharged  of  record  and  directing  that  the  order  should  be 
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published  in  the  Albany  Evening  Journal,  a  newspaper  published  in  the  city 
of  Albany,  in  said  county,  once  prior  to  the  return  of  the  said  order  to  shoAr 
cause,  and  that  notice  by  mail  be  given  to  Clarence  P.  McMurray  and  Charles 
B.  McMurray  on  or  before  September  13,  1911,  and  it  appearing  from  the  affi- 
davit of  Irene  E.  Gilligan,  verified  September  14,  1911,  that  said  notices  were 
duly  mailed  to  said  persons  as  required  by  said  order,  and  it  appearing  from 
the  affidavit  of  publication  that  said  order  was  duly  published  in  the  Albany 
Evening  Journal;  and  there  having  appeared  at  the  time  and  place  specified 
in  said  order,  Frank  H.  Deal,  attorney  for  petitioner,  and  no  one  having 
appeared  to  show  cause  why  said  mortgage  should  not  be  discharged,  and  said 
petitioner  having  presented  to  the  court  the  original  abstract  of  title  made  by 
the  county  clerk  in  said  county,  and  duly  certified  by  him  to  be  a  true  state- 
ment of  the  record  of  said  clerk's  office,  and  the  certificate  of  the  surrogate  of 
Eensselaer  county,  that  letters  testamentary  were  issued  on  the  estates  of  John 
S.  Fake  and  Augusta  E.  McMurray;  that  the  executors  of  the  estate  of  John 
S.  Fake  are  dead  and  that  Clarence  F.  McMurray  and  Charles  B.  McMurray 
are  the  only  persons  in  interest ;  and  the  certificate  of  the  clerk  of  said  county 
that  said  mortgage  has  never  been  assigned,  that  no  notice  of  pendency  of  an 
action  to  foreclose  the  same  has  been  filed  in  said  clerk's  office;  and  the  verified 
petition  herein,  together  with  the  affidavits  of  Alice  E.  Murray,  Elias  Gates, 
ISTancy  P.  Smythe  and  John  M.  Deal,  from  which  it  appears  that  said  mort- 
gage has  been  paid ;  that  said  mortgage  has  not  appeared  in  the  settlement  of 
the  estate  of  John  S.  Fake  or  that  of  Augusta  E.  McMurray,  as  part  of  such 
estates,  or  by  the  inventory  and  appraisal  of  said  estates  duly  filed  in  the 
Eensselaer  Surrogate's  Court;  that  no  interest  has  been  paid  thereon  since 
1873,  and  no  demand  for  the  payment  of  principal  or  interest  has  been  made 
upon  the  owners  in  possession  of  said  property  since  1873,  and  the  allegations 
of  the  payment  of  said  mortgage  not  having  been  denied  and  no  evidence 
having  been  given  to  rebut  the  presumption  of  payment  arising  from  the  lapse 
of  time  and  proof  having  been  made  of  the  publication  of  the  order  of  this 
court,  granted  September  12,  1911,  and  of  the  service  by  mail  of  said  order  of 
this  court  as  directed  by  said  order,  and  the  court  being  satisfied  that  the 
matters  alleged  in  said  petition  are  true,  it  is  thereby 

Ordered,  that  the  mortgage  purporting  to  be  made  by  Stephen  Viele  to 
John  S.  Fake,  dated  May  21,  1850,  and  recorded  in  the  Albany  county  clerk's 
office  May  22,  1850,  in  book  80  of  mortgages  at  page  47,  to  secure  the  pay- 
ment of  the  sum  of  one  thousand  three  hundred  and  thirty-one  dollars  and 
eighty-two  cents  ($1,331.82),  be  discharged  of  record,  and  the  county  clerk 
of  Albany  county  upon  being  furnished  with  a  certified  copy  of  this  order  and 
being  paid  the  fees  allowed  by  law  shall  discharge  said  mortgage  of  record. 

George  Addington, 
. Albany  County  Judge. 
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This  law  has  been  amended  very  frequently  and  important  changes 
made  which  affect  materially  the  decisions  and  in  many  cases  render 
them  obsolete.  It  has  not  been  deemed  wise  to  determine  the  effect  of 
these  changes  —  this  must  be  left  to  the  practitioner.  It  will  also  be 
noted  that  the  section  numbers  have  been  frequently  changed.  The  refer- 
ences in  the  decisions  are  to  the  numbers  as  they  then  stood.  In  the  prece- 
dents changes  in  statutes  should  be  nt)ted. 

In  the  last  edition  of  this  work  an  attempt  was  made  to  collate  the 
authorities  which  discussed  and  construed  the  various  provisions  of  the 
Election  Law.  The  decisions  upon  the  questions  arising  under  this  law 
were  at  that  time  few  in  number  as  compared  with  those  of  the  last 
twelve  years  during  which  the  Election  Law  has  been  frequently  modi- 
fied, amended,  revised,  and  extended  in  its  operation  so  as  to  regulate  and 
control  the  action  of  political  parties  at  the  primaries  and  in  convention. 
The  legislation  and  decisions  on  this  subject  and  kindred  topics,  together 
with  forms  and  precedents,  now  form  a  volume  of  over  600  pages.  The 
entire  subject-matter  is  fully  treated  in  JeweU's  Manual  for  Election 
Officers  and  Voters,  issued  annually,  by  reason  of  the  frequent  changes  in 
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the  statutes.  In  view  of  these  facts  it  is  deemed  unwise  to  attempt  to 
give  the  decisions  construing  the  sections  of  the  law  other  than  those  au- 
thorizing the  courts  to  review  the  action  of  primaries,  conventions,  in- 
spectors of  election,  and  canvassing  boards.  The  subject  is,  therefore, 
considered  solely  with  reference  to  the  right  to  resort  to  the  court  and  the 
questions  involving  the  character  of  the  remedy  and  the  power  and  juris- 
diction of  the  courts  at  common  law  and  under  the  statute.  The  citation 
of  authorities  will  be  limited  to  those  relating  to  the  jurisdiction  of  the 
court  in  election  controversies  and  the  method  by  which  that  jurisdiction 
is  invoked,  leaving  out  of  consideration  the  question  as  to  the  interpreta- 
tion and  construction  of  the  numerous  sections  of  the  law  for  which  refer- 
ence is  made  to  the  latest  edition  of  the  Election  Manual. 

ARTICLE  I. 

SPECIAL  PROCEEDINGS   UNDER  ELECTION  LAW   CONSIDERED. 

In  Matter  of  Stewart^  155  N.  Y.  545,  it  is  said:  "  In  order  to  appre- 
ciate the  object  of  the  present  Election  Law,  it  is  necessary  to  recall  the 
evils  it  was  designed  to  remedy.  The  old  law  provided  no  adequate  re- 
straints upon  the  officials  whose  duty  it  was  to  canvass  the  votes.  The 
inspectors  made  up  a  statement  of  the  results,  and  immediately  thereafter 
all  the  ballots  and  memoranda  of  the  canvass  were  destroyed.  The  ballots 
were  printed  by  the  candidates,  and  the  memoranda  were  not  official.  In 
the  event  of  a  fraudulent  return  made  by  the  inspectors  to  the  county 
board  of  canvassers,  it  was  exceedingly  difficult  to  make  the  necessary 
proofs  in  the  absence  of  record  evidence.  In  a  flagrant  case  an  inspector 
might  be  indicted,  a  quo  warranto  proceeding  instituted,  or  an  investiga- 
tion before  a  legislative  committee  set  in  motion,  but  the  result  was 
usually  unsatisfactory.  It  was  out  of  this  state  of  affairs  there  de- 
veloped a  public  sentiment  demanding  an  election  law  that  should  render 
it  possible  to  deal  effectively  with  errors  or  willful  frauds  in  the  canvass 
of  the  votes."  It  is  further  held  (citing  People  ex  rel.  Hirsch  v.  Wood, 
148  iN".  T.  147)  that  the  statute  with  regard  to  elections  should  be  liberally 
construed  by  the  courts,  since  the  object  of  the  election  is  to  ascertain  the 
popular  will,  and  to  secure  the  rights  of  duly  qualified  electors,  that  it  is 
not  intended  by  technical  obstructions  to  make  the  right  to  vote  insecure 
and  difficult. 

In  Fernbacher  v.  Roosevelt^  90  Hun,  454,  it  was  held  that  every  citizen 
is  presumed  to  be  a  voter  and  has  an  interest  in  having  the  law  carried 
out  in  the  manner  in  which  the  election  should  be  conducted ;  and  as  the 
statute  has  provided  that  upon  the  complaint  of  any  citizen  the  court  shall 
redress  any  wrong  that  shall  have  been  committed,  whether  against  him- 
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self  or  any  one  else,  the  court  is  bound  to  entertain  a  complaint  made  by 
him  relative  to  a  violation  of  the  Ballot  Lav?. 

For  the  correction  of  a  neglect  or  omission  of  duty,  any  person  ag- 
grieved or  interested,  on  a  proper  application,  is  entitled  to  a  vs^rit  of 
mandamus,  without  seeking  authority  therefor  in  the  Election  Law,  com- 
pelling the  board  of  canvassers  to  convene  and  do  what  they  had  omitted 
to  do. 

This  is  wholly  independent  of  the  Election  Law  itself,  and  rests  upon 
the  fundamental  and  elementary  principle  that  every  public  officer  can 
be  compelled  by  the  court  to  perform  the  duties  pertaining  to  his  office. 
People  ex  rel.  Maxim  v.  Ward,  62  App.  Div.  531,  534,  citing  Matter  of 
Stewart,  155  IST.  Y.  .548. 

An  order  determining  a  proceeding  by  mandamus,  under  the  Election 
Law,  for  a  recount  of  ballots  objected  to  as  marked  for  identification,  or 
rejected  as  void,  is  a  special  proceeding.  People  ex  rel.  Feeney  v.  Bd.  of 
Canvassers,  156  IST.  Y.  36. 

Mandamus  to  election  officers  to  compel  them  to  do  their  duty  in  cases 
where  they  have  no  discretion  has  frequently  been  resorted  to  in  this 
State.  People  ex  rel.  White  v.  Alderman,  31  App.  Div.  438  (446), 
modif'g  157  N.  Y.  431. 

The  Supreme  Court  has  power  by  mandamus  to  require  the  several 
boards  of  inspectors  to  perform  the  duty  expressly  imposed  upon  them. 
People  ex  rel.  Perry  v.  Bd.  of  Canvassers,  88  App.  Div.  185  (190). 

It  is  only  when  there  is  a  clear  legal  right  that  it  can  be  enforced  by  a 
writ  of  peremptory  mandamus.  The  Election  Law  should  be  construed 
liberally  for  the  purpose  of  determining  in  a  judicial  proceeding  the 
validity  of  ballots  cast  at  any  election,  but  courts  should  not  disregard 
duties  expressly  imposed  by  statute  upon  inspectors  for  the  piirpose  of 
safeguarding  ballots  and  the  canvass  thereof  by  them.  People  ex  rel. 
Perry  v.  Bd.  of  Canvassers,  88  App.  Div.  185  (191). 

The  power  given  to  the  courts  by  section  70  of  the  Election  Law  to  re- 
view any  action  or  neglect  of  the  officers  or  members  of  a  political  com- 
mittee or  board  by  mandamus,  certiorari,  or  summary  jurisdiction,  is  con- 
fined to  such  matters  as  were  within  the  jurisdiction  of  the  board  whose 
action  is  being  reviewed.     Matter  of  Hines,  141  App.  Div.  569. 

The  court  will  not  interfere  with  an  election  because  certain  ballots 
were  erroneously  declared  void,  if  it  appears  that  the  result  of  the  elec- 
tion would  not  be  changed  if  such  ballots  were  counted.  Matter  of  Hines, 
141  App.  Div.  569. 

A  justice  of  the  Supreme  Court  sitting  at  chambers  has  no  power  under 
section  11   of  the  Primary  Election  Law  to  review  the  action  of  the 
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mayor  of  a  city  in  the  appointment  of  election  officers,  the  authority  of 
the  mayor  being  derived  from  the  Election  Law,  section  12,  as  amended 
hy  the  Laws  of  1901,  chapter  95.  McShane  v.  Murphy,  86  App.  Div. 
666,  83  Supp.  1018 ;  aff'd,  177  N.  Y.  528. 

The  court  has  jurisdiction  to  construe  and  enforce  the  Primary  Elec- 
tion Law  at  the  suit  of  any  party  aggrieved  by  its  operation.  The  act 
itself,  section  11,  expressly  vests  such  authority  in  the  court.  People 
ex  rel.  McCarren  v.  Dooling,  128  App.  Div.  1 ;  aff'd,  193  IST.  Y.  604. 

The  provisions  of  law  relating  to  actions  and  special  proceedings 
against  unincorporated  associations  are  applicable  to  political  parties  and 
to  their  respective  conventions  and  committees,  and  they  may  be  brought 
into  court  by  actions  against  officers  as  prescribed  in  section  1919  of  the 
Code  of  Civil  Procedure.    Brown  v.  Cole,  54  Misc.  278,  109  Supp.  109. 

ARTICLE  II, 

CONTESTS:     JUDICIAL  REVIEW.     §§  23,  24,  56. 

§  23.  Judicial  review  of  enrollment,  1121. 

§  24.  Correction  of  enrollment  with  respect  to  persons  not  in  sympathy  with 

party,  1122. 
§  56.  Contests;  judicial,  1123. 

§  23.    Judicial  review  of  enrollment. 

If  any  statement  in  the  declaration  of  any  person,  on  the  evidence  of  which  his 
name  was  enrolled  in  the  original  enrollment  books  for  any  election  district  by  the 
custodian  of  primary  records,  or  if  any  entry  opposite  the  name  of  any  person  in 
such  enrollment  books  is  false,  or  if  any  person  enrolled  in  such  enrollment  books 
has  died,  or  has  removed  from  or  no  longer  resides  in  such  election  district,  any  voter 
of  the  assembly  district  in  which  such  election  district  is  located  (provided  such  voter 
is  himself  duly  enrolled  with  the  same  political  party  with  which  the  person,  as  to 
whom  the  application  is  made,  was  enrolled)  may  present  proof  thereof  by  afHdavit 
to  the  supreme  court,  or  to  any  justice  thereof,  in  the  judicial  district,  or  to  a  county 
judge  of  the  county,  in  which  such  election  district  is  located.  And  thereupon  such 
court,  justice  or  judge  shall  make  an  order  requiring  the  person  against  or  as  to 
whom  the  proceeding  is  instituted,  unless  he  is  shown  to  have  died,  as  hereinafter 
provided,  to  show  cause  before  such  court,  justice  or  judge,  at  time  and  place  specified 
in  such  order,  why  his  name  should  not  be  stricken  from  such  enrollment  book. 
Such  order  shall  be  returnable  on  a  day  at  least  ten  days  before  a  primary  election, 
and  a  copy  thereof  shall  be  served  on  the  person  against  whom  the  proceeding  is 
instituted  and  on  the  custodian  of  primary  records  at  least  forty-eight  hours  before 
the  return  thereof,  either  personally  or  by  depositing  the  same  in  the  postofBce  of 
the  city  in  which  such  election  district  is  located,  in  a  postpaid  wrapper  or  envelope 
addressed  to  the  custodian  of  primary  records  at  his  office,  and  to  such  person  by 
his  name  at  his  present  address,  if  known,  and  otherwise  at  the  address  which  ap- 
pears in  the  enrollment  books  for  such  election  district.  If  the  person  as  to  whose 
name  the  application  is  made  is  claimed  to  be  dead,  the  order  to  show  cause  herein- 
above provided  for  shall  be  directed  to  the  custodian  of  primary  records,  and  service 
thereof  need  only  be  made  upon  such  custodian  of  primary  records,  such  service  to  be 
made  in  the  manner  heretofore  in  this  section  specified;  but  an  order  requiring  the 
eustodian  of  primary  records  to  show  cause  why  the  name  of  a  person  claimed  to  be 
dead  should  not  be  stricken  from  the  enrollment  books  shall  not  be  made  unless  the 
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aiffidavit  presented  to  the  court,  justice  or  judge  by  the  voter  instituting  the  proceeding 
shall  state  that  such  voter  has  personal  knowledge  of  the  death  of  the  person  with 
respect  to  whose  name  the  application  is  made  and  unless  such  affidavit  is  substan- 
tiated either  by  a  certificate  of  the  health  department  or  by  other  competent  evidence 
of  such  death.  The  custodian  of  primary  records  shall  produce  before  the  court, 
justice  or  judge,  the  original  enrollment  declaration  subscribed  by  the  person  against 
or  as  to  whom  the  proceeding  is  instituted.  The  court,  justice  or  judge  shall  hear 
the  persons  interested,  and  if  it  appears  by  sufficient  evidence  that  any  statement  in 
the  declaration  of  the  person  against  whom  the  proceeding  is  instituted,  on  the  evidence 
of  which  he  was  enrolled  by  the  custodian  of  primary  records,  or  any  statement 
opposite  his  name  in  the  original  enrollment  books,  is  false,  or  that  such  person  is 
dead  or  has  removed  from  or  no  longer  resides  in  the  election  district  for  which  he 
is  enrolled,  shall  order  the  name  of  such  pjrson  stricken  from  the  enrollment  books, 
except  as  hereinafter  provided.  If  at  such  hearing  the  person  against  whom  the  pro- 
ceeding is  instituted  shall  produce  evidence  that  the  custodian  of  primary  records 
has  incorrectly  coipied  into  the  enrollment  books  the  data  contained  in  the  declaration 
of  such  person,  and  that  if  correctly  copied  such  person  would  be  entitled  to  be 
enrolled  in  such  election  district,  such  order,  instead  of  requiring  his  name  to  be 
stricken  from  the  enrollment  books,  shall  require  the  correction  of  the  enrollioent 
books  in  accordance  with  such  evidence.  In  either  case  the  order  shall  require  the 
custodian  of  primary  records  to  strike  such  name  from  the  enrollment  books,  or  to 
otherwise  correct  such  enrollment  books  in  accordance  with  such  order.  Upon  the 
correction  of  such  enrollment  books  in  accordance  with  such  order,  the  custodian  of 
primary  records  shall  certify  such  correction  to  the  chairman  of  the  general  committee 
of  each  party  to  whom  a  duplicate  set  of  enrollment  books  has  been  delivered  in 
pursuance  of  section  sixteen  of  this  chapter. 

§  24.  Correction  of  enrollment  with  respect  to  persons  not  in  sympathy  with  party. 
If  any  person  is  not  in  sympathy  with  the  principles  of  the  political  party  with 
which  such  person  is  enrolled,  any  voter  of  the  assembly  district  in  which  such 
election  district  is  located  (provided  such  voter  is  himself  duly  enrolled  with  the 
same  political  party  with  which  the  person  as  to  whom  the  application  is  made  was 
enrolled)  may  present  proof  thereof  by  affidavit  to  the  chairman  of  the  county  general 
committee  of  the  political  party  with  which  the  voter  enrolled,  and  the  chairman  of 
such  county  general  committee  shall  issue  a  notice  requiring  the  person  against  or  as 
to  whom  the  proceeding  is  instituted  to  show  cause  before  such  chairman  of  the 
county  general  committee,  or  a  subcommittee  appointed  by  such  chairman,  at  a  time 
and  place  specified  in  such  notice  why  his  name  should  not  be  striken  from  such  enroll- 
ment books.  Such  notice  shall  be  returnable  on  a  day  at  least  fifteen  days  before 
a  primary  election,  and  a  copy  of  the  affidavit  shall  be  served  on  the  person  against 
whom  the  proceeding  is  instituted  and  on  the  custodian  of  primary  records  at  least 
forty-eight  hours  before  the  return  thereof,  either  personally  or  by  depositing  the 
same  in  the  postoffice  of  the  city  in  which  such  election  district  is  located,  in  a  postpaid 
wrapper  or  envelope  addressed  to  the  custodian  of  the  primary  record  at  his  office,  and 
to  such  person  by  his  name  at  his  present  address,  if  known,  and  otherwise  at  the 
address  which  appears  in  the  enrollment  books  for  such  election  district.  The  chair- 
man of  such  committee  shall  in  his  discretion  personally  hear  the  persons  interested 
in  the  proceeding  or  appoint  a  subcommittee  to  take  testimony,  and  in  such  event 
the  action  of  the  subcommittee  shall  not  be  final  unless  approved  of  by  the  chairman 
of  such  county  general  committee,  and  if  it  appear  by  sufficient  evidence  that  such 
person  is  not  in  sympathy  with  the  principles  of  the  political  party  with  which 
such  person  enrolled,  the  chairman  of  the  county  general  committee  shall  cause 
to  be  filed  a  certificate  with  the  board  of  elections  or  with  the  custodian  of  primary 
records  setting  forth  reasons  why  the  name  of  such  person  shall  be  stricken  from 
the  enrollment  books,  together  with  a  record  of  the  proceedings  had  in  the  matter. 
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It  shall  be  the  duty  of  the  board  of  elections  or  the  custodian  of  primary  records  to 
make  application  to  the  supreme  court  or  to  any  justice  thereof  in  the  judicial  dis- 
trict, or  to  a  county  judge  of  the  county,  in  which  such  election  district  is  located, 
for  an  order  requiring  the  person  against  or  as  to  whom  the  proceeding  is  instituted 
to  show  cause  before  such  court,  justice  or  judge,  at  a  time  and  place  specified  in 
Buch  order  why  the  decision  of  the  chairman  of  such  county  general  committee  should 
not  be  confirmed.  Such  order  shall  be  returnable  on  a  day  at  least  five  days  before 
a  primary  election,  and  a  copy  thereof  shall  be  served  on  the  person  against  whom  the 
proceeding  is  instituted  at  least  forty-eight  hours  before  the  return  thereof  in  the 
manner  hereinbefore  provided.  The  said  court,  justice  or  judge  shall  have  power  to 
examine  fully  into  the  proceedings  taken  before  such  chairman  or  subcommittee  and  to 
receive  affidavits  or  other  evidence  as  to  the  manner  in  which  such  proceedings  were 
conducted,  and  shall  determine  whether  or  not  said  proceeding  was  fairly  conducted 
and  the  finding  made  therein  was  made  upon  sufficient  grounds  upon  the  merits,  and 
he  may  approve  or  disapprove  such  finding  as  shall  seem  to  him  to  be  required  to 
do  substantial  justice  to  the  party  against  whom  the  proceeding  was  instituted  and 
without  regard  to  technical  requirements.  The  court,  justice  or  judge  upon  approving 
of  the  finding  of  the  chairman  of  such  county  general  committee  shall  issue  an  order 
to  the  board  of  elections  or  to  the  custodian  of  primary  records  requiring  the  name 
of  the  voter  to  be  stricken  from  the  enrollment  books. 

§  56.    Contests,  judicial  review. 

Any  action  or  neglect  of  the  officers  or  members  of  a  political  convention  or  com- 
mittee, or  of  any  inspector  of  primary  election,  or  of  any  public  officer  or  board  with 
regard  to  the  right  of  any  person  to  participate  in  a  primary  election,  convention  or 
committee,  or  to  enroll  with  any  party,  or  with  regard  to  any  right  given  to  or  duty 
prescribed  for,  any  voter,  political  committee,  political  convention,  officer  or  board,  by 
this  article,  shall  be  reviewable  by  summary  proceedings  upon  the  petition  of  any 
person  aggrieved  thereby,  or  upon  a  petition  presented  by  the  chairman  of  any  political 
committee,  which  summary  proceedings  may  be  instituted  before  the  supreme  court  or 
a  justice  thereof  within  the  judicial  district  where  the  transaction,  act  or  neglect  of 
duty  took  place.  Such  proceedings  shall  be  heard  upon  such  notice  as  the  court  or 
justice  thereof  shall  direct.  In  reviewing  such  action  or  neglect,  the  court,  justice 
or  judge  shall  consider,  but  need  not  be  controlled  by,  any  action  or  determination  of 
the  regularly  constituted  party  authorities  upon  the  questions  arising  in  reference 
thereto,  and  shall  make  such  decision  and  order  as,  under  all  the  facts  and  circum- 
stances of  the  case,  justice  may  require.  For  the  purpose  of  this  action,  service  of 
any  notice  or  order  or  other  process  of  the  court  or  justice  thereof  upon  the  chairman 
or  secretary  of  a  convention  or  committee  or  board  whose  action  is  sought  to  be 
reviewed  or  directed  shall  be  sufficient.  The  action  of  any  custodian  of  primary  records 
in  canvassing  and  certifying  the  result  of  any  primary  election,  or  of  the  secretary  of 
state  in  preparing  and  certifying  the  list  of  delegates  to  any  convention,  or  members 
of  a  state  committee,  may  be  reviewed  in  like  manner  by  the  supreme  court,  or  a 
justice  thereof,  which  by  order  may  make  any  change  in  the  result  of  such  primary 
election  as  certified  to  by  the  custodian  of  primary  records,  or  any  change  or  alteration 
in  the  list  of  delegates  or  members  of  a  state  committee  prepared  by  the  secretary  of 
state,  as  justice  may  require.  The  change  or  alteration  so  made,  if  the  result  is  as  to 
the  nomination  of  a  candidate  for  an  elective  office,  the  name  of  the  person  so  adjudged 
to  have  been  accredited  with  the  greatest  number  of  votes  at  such  primary  for  such 
elective  office  shall  be  placed  upon  the  official  ballot  as  the  candidate  for  the  party 
holding  such  primary;  and  any  change  or  alteration  so  made  by  the  court  or  the 
justice  thereof  in  the  statement  of  the  list  of  delegates  shall  be  included  in  the  state- 
ment of  the  list  of  delegates  to  be  certified  by  the  secretary  of  state,  to  the  chairman 
or  the  secretary  of  the  state  committee,  or  the  chairman  of  such  other  political  com- 
mittee, as  under  the  provisions  of  this  article,  are  empowered  to  call  the  conventions 
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to  which  such  delegates  are  elected.  Proceedings  taken  under  this  article  shall  have 
precedence  and  priority  over  all  other  actions  and  proceedings  in  the  supreme  court 
or  before  a  justice  thereof.  The  court,  or  a  justice  thereof,  upon  such  proceeding,  shall 
have  the  right  to  subpoena  and  examine  witnesses,  or  in  its  discretion  to  hear  and 
determine  the  case  upon  affidavits.  In  case  the  court  or  a  justice  thereof  should  find 
and  determine  that  both  parties  to  the  controversy  had  been  guilty  of  frauds  or  that 
the  primary  has  been  so  permeated  by  fraud  as  to  render  it  impossible  for  him  to 
determine  the  true  result  of  such  primary  and  who  was  elected  thereat,  such  court  or 
justice  shall  have  the  right  to  direct  the  holding  of  a  new  primary  at  the  same  place 
and  in  the  same  manner  as  the  regular  oflBcial  primary,  or  in  case  of  a  contest  over  the 
result  of  the  convention,  which  has  been  characterized  by  such  frauds  and  irregularities 
as  to  render  it  impossible  for  such  court  or  justice  to  determine  who  was  rightfully 
nominated  at  such  convention,  to  direct  the  reassembling  of  such  convention  upon  a 
date  to  be  fixed  by  such  court  or  justice  for  the  purpose  for  which  such  convention  was 
originairy  convened.  The  court,  or  justice  thereof,  in  case  of  ordering  a  new  primary, 
may  include  in  such  order  directions  for  the  canvassing  of  the  vote  of  such  new 
primary,  and  in  case  of  ordering  a  new  convention  shall  contain  directions  to  the 
proper  party  officials  as  to  giving  notice  to  each  delegate  and  alternate  delegate  to 
such  original  convention  of  the  time  and  place  for  the  reassembling  of  the  convention. 

At  the  date  of  this  writing  there  have  been  no  reported  decisions  re- 
lating to  the  Primary  Law,  chapter  891  of  the  Laws  of  1911  —  hence 
the  authorities  relative  to  primaries  under  the  previous  statute  are  given. 
These  decisions  mad©  under  previous  laws  will  be  found  in  some  instances 
at  least  to  be'  of  service. 

The  name  of  a  voter  appearing  upon  a  new  register  will  not  be  stricken 
therefrom  merely  because  his  place  of  residence  is  not  stated,  for  he  can- 
not be  deprived  of  his  constitutional  right  to  vote  because  the  board  of  in- 
spectors failed  to  perform  a  clerical  duty  in  filling  in  his  place  of  resi- 
dence.    Matter  of  Matthews,  143  App.  Div.  561. 

The  proceedings  authorized  by  section  70  are  designed  to  vindicate 
rights  which  are  conferred  and  enforce  the  performance  of  duties  which 
are  imposed  by  the  Election  Law  in  regard  to  participation  in  primary 
elections,  political  committees,  and  conventions.  Through  those  proceed- 
ings the  action  or  neglect  of  certain  denominated  functionaries,  assem- 
blages, and  organizations  is  reviewable,  to  the  end  that  prescribed  duties 
may  not  be  neglected  or  ignored  and  designated  rights  may  not  be  with- 
held, invaded,  or  disregarded.  People  ex  rel  Tuers  v.  Dooling,  69  Misc. 
391  (396). 

The  board  of  elections  of  the  city  of  New  York  as  custodian  of  primary 
records  cannot  be  compelled  by  the  Supreme  Court  to  recount  ballots  re- 
turned by  boards  of  primary  inspectors  as  void  and  protested,  and  deter- 
mine whether  or  not  those  ballots  alleged  to  be  lawful  were  counted,  and, 
if  not  counted,  add  them  to  the  returns  and  canvass  them.  The  power  o:f 
the  board  of  elections  in  such  matters  is  ministerial  only.  Matter  of 
Bush,  42  Misc.  70,  85  Supp.  581. 
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A  Special  Term  has  power  upon  proper  application  to  set  aside  a  can- 
vass of  inspectors  of  primary  election,  to  adjudge  tlie  true  result,  to  direct 
the  inspectors  to  reconvene  and  make  and  file  a  record  showing  the  re- 
sults adjudged,  to  nullify  the  certificate  of  election,  and  to  direct  the 
issuance  of  others  to  candidates  entitled  thereto  at  any  time  before  the 
candidates  first  declared  elected  have  actually  entered  into  possession  of 
their  ofiices.  Matter  of  Walsh  v.  Churchy  115  App.  Div.  82,  100  Supp. 
764. 

The  Supreme  Court  may  set  aside  the  statement  of  a  canvass  of  votes 
cast  at  a  primary  election  fraudulently  made  by  a  board  of  inspectors, 
adjudge  the  true  result,  and  direct  the  board  to  reconvene  and  make  and 
file  a  statement  of  the  result  as  so  adjudged,  and  direct  the  issue  of  certifi- 
cates of  election  to  the  candidates  lawfully  elected.  Matter  of  Babbitt  v. 
Garaud,  89  App.  Div.  119,  85  Supp.  473. 

The  Primary  Law  does  not  allow  the  striking  from  the  official  ballot 
the  names  of  candidates  for  office  because  of  errors  and  omissions  in  the 
party  proceedings  preliminary  to  their  nomination,  but  is  limited  to  cor- 
rections of  errors  and  omissions  in  the  primary  proceedings,  and  does  not 
extend  to  the  correction  of  ballots.    Matter  of  Cragg,  121  App.  Div.  921. 

In  the  city  of  New  York  the  enrollment  books,  as  made  up  under  the 
Primary  Election  Law  of  1899  from  the  enrollments  made  on  the  four 
regular  registration  days  for  a  general  election,  must  stand  for  one  year 
and  cannot  be  amended  or  changed  by  judicial  action,  although  in  the 
meantime  an  enrolled  voter  may  have  died  or  moved  out  of  the  election 
district  in  which  he  had  enrolled.  People  ex  rel.  Moscowitz  v.  Yoorhis, 
41  Misc.  360,  84  Supp.  848,  14  Anno.  Cas.  15. 

The  question  of  the  sufficiency  of  an  affidavit,  on  an  application  to 
strike  a  name  from  the  primary  enrollmeut,  is  of  such  public  importance 
that  the  court  will  hear  the  case  although  the  primary  election  has  been 
held.  Where  an  elector,  served  by  mail  at  his  latest  known  address,  has 
failed  to  appear  in  a  proceeding  to  remove  his  name  from  the  roll,  and 
the  affidavit  showing  his  removal  from  that  residence  given  is  not  made 
by  a  lessee  or  occupant,  janitor  or  proprietor  of  the  premises  but  by  an 
occupant  of  a  house  in  the  vicinity,  and  the  affiant  has  no  personal  knowl- 
edge that  the  elector  has  actually  moved  from  the  election  district  as  well, 
but  merely  states  that  fact  as  a  conclusion,  the  affidavit  is  insufficient  al- 
though uncontradicted  to  make  it  a  mandatory  duty  of  the  court  to  strike 
the  name  from  the  enrollment.  Although  it  seems  that  the  Legislature 
may  prescribe  such  rules  and  regulations  applying  to  all  the  primary 
elections  as  it  deems  necessary  and  proper,  yet,  when  the  Legislature  has 
not  made  adequate  provision  to  protect  an  elector  from  having  his  name 
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stricken  from  the  roll  without  his  knowledge,  the  statute  should  be  so  con- 
strued as  to  afford  him  the  necessary  protection.  Matter  of  Titus,  117 
App.  Div.  621,  102  Supp.  851 ;  aff'd,  188  N.  Y.  585. 

As  to  sufficiency  of  proof  on  application  to  strike  name  from  enroll- 
ment, see  also  Matter  of  O'Brien,  117  App.  Div.  628,  102  Supp.  845; 
aff'd,  188  JST.  Y.  585 ;  Matter  of  McGuire,  117  App.  Div.  637,  102  Supp. 
856;  aff'd,  188  K  Y.  685. 

The  members  of  a  general  committee  of  a  political  party  cannot  re- 
move one  of  their  members  who  has  been  duly  elected  as  provided  in  the 
Primary  Election  Law,  and  a  member  whose  removal  has  been  attempted 
may  be  restored  by  mandamus  or  his  attempted  removal  may  be  enjoined. 
People  ex  rel.  Coffey  v.  Democratic  General  Committee  of  Kings,  164 
N.  Y.  335,  51  L.  E.  A.  674,  rev'g  52  App.  Div.  170,  65  Supp.  57,  and 
aff'g  31  Misc.  350,  65  K  Y.  Supp.  418. 

Where  the  State  committee  of  the  Democratic  party,  which  is  the  ex- 
ecutive body  of  that  party  in  the  State,  has  no  constitution  or  by-laws, 
and  is  elected  by  delegates  from  the  respective  senatorial  districts,  and 
no  power  resides  anywhere  to  reject  their  choice,  it  will  be  enjoined  from 
expelling,  by  a  majority  of  said  committee,  the  representatives  of  sena- 
torial districts  in  Kings  county.  Cummings  v.  Bailey,  54  Misc.  142,  104 
Supp.  283. 

A  justice  of  the  Supreme  Court  sitting  in  chambers  cannot  review  the 
action  or  alleged  neglect  of  the  mayor  of  a  city  in  appointing  certain  elec- 
tion officers  in  such  city.  The  designation  of  election  officers  is  in  ac- 
cordance with  section  12  (now  §  303)  of  the  Election  Law,  and  the  sum- 
mary jurisdiction  given  to  justices  in  the  above  section  only  relates  to 
the  review  of  the  action  or  neglect  of  a  public  officer  or  board  with  regard 
to  a  right  given  or  duty  prescribed  by  the  Primary  Election  Law.  Matter 
of  McShane  v.  Murphy,  86  App.  Div.  566,  83  Supp.  1018;  aff'd,  177 
K  Y.  528. 

This  law  cannot  be  invoked  to  relieve  an  elector  from  the  consequences 
of  his  own  action  or  neglect.  An  elector  who,  by  mistake,  wrote  his  name 
in  the  wrong  party  column,  when  enrolling  for  the  primaries,  is  not 
entitled  to  an  order  requiring  the  police  board  to  correct  the  mistake. 
People  ex  rel.  Smith  v.  YorTc,  34  Misc.  120,  68  Supp.  741. 

The  county  committee  of  a  political  party  is  the  agent  and  servant  of 
the  party  in  the  administration  of  its  affairs  and  is  subject  to  its  control 
and  may  be  sued  by  any  elector  whose  political  rights  are  unlawfully 
abridged  and  interfered  with  by  its  action.  A  member  of  a  political 
party  may  maintain  a  suit  to  restrain  a  county  committee  of  that  party 
from  carrying  out  an  illegal  enrollment  system  promulgated  by  it,  al- 
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though  he  is  not  a  member  of  the  county  committee.  In  an  action  by  an 
elector  where  the  complaint  shows  that  a  county  committee  of  the  party 
to  which  he  belongs  has  assumed  to  delegate  to  boards  in  the  respective 
districts  and  wards  of  the  county  discretionary  power  to  enroll  and  to 
strike  from  the  rolls  the  names  of  voters  and  thereby  prevent  voters  be- 
longing to  the  party  from  voting  at  its  primary  election,  such  elector  is 
threatened  with  an  injury  to  his  political  rights  which  is  beyond  remedy, 
and  an  injunction  pendente  lite  should  be  granted.  Brown  v.  Cole,  54 
Misc.  278,  104  Supp.  109. 

Where  two  Assembly  district  conventions  are  organized,  the  decision  of 
the  State  convention  and  State  committee  as  to  regularity  will  be  con- 
trolling on  the  State  officers  and  the  courts.  Fairchilds  v.  Ward,  151 
N.  Y.  359. 

An  application  for  a  peremptory  writ  of  mandamus  requiring  the 
Democratic  general  committee  of  the  county  to  recognize  the  relator  and 
his  associates,  who  had  been  elected  members  of  such  general  committee 
Rt  a  primary  election,  as  members  thereof,  and  to  recognize  as  a  member 
of  the  executive  committee  of  such  committee  a  person  chosen  by  the  re- 
lator and  his  associates,  is  properly  denied  where  the  person  chosen  is  not 
named,  and  the  relator  has  not  been  denied  his  rights  as  a  member  of  the 
general  committee,  and  no  demand  is  made  for  the  recognition  of  any 
specific  person  as  a  member  of  the  executive  committee,  and  no  person 
has  made  a  demand  to  be  recognized  as  such.  People  ex  rel.  Garvey 
V.  Democratic  General  Committee,  175  N.  T.  415,  aff'g  82  App.  Div. 
173,  81  Supp.  784. 

Section  11  of  the  Primary  Election  Law  providing  that  any  act  or 
neglect  of  the  officers  or  members  of  a  political  convention  or  committee 
shall  be  reviewable  by  mandamus  or  certiorari  does  not  justify  the  issu- 
ance of  mandamus,  on  the  application  of  a  member  of  the  general  com- 
mittee, to  require  the  general  committee  to  recognize  an  unnamed  person 
as  a  member  of  the  executive  committee  on  the  unsupported  allegation  of 
the  petition  that  the  persons  entitled  to  choose  such  member  had  agreed 
to  recommend  him  as  a  member  of  the  committee.  People  ex  rel.  Garvey 
v.  Democratic  General  Committee,  82  App.  Div.  173,  81  Supp.  784, 
rev'g  39  Misc.  724,  80  Supp.  953 ;  aff'd,  175  K  T.  415. 

It  seems  that  title  to  the  office  of  member  of  the  county  general  com- 
mittee of  a  political  party  may  be  questioned  in  the  courts  upon  the 
ground  of  fraud  at  the  election. 

But  when  the  term  of  office  has  begun,  it  seems  that  the  procedure 
must  be  similar  to  that  taken  in  the  case  of  a  public  officer. 

A  court  of  equity  has  no  jurisdiction  to  try  title  to  office. 
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No  summary  jurisdiction  to  test  title  to  office  is  conferred  upon  the 
court  by  the  Election  Law. 

It  seems  that  if  a  proceeding  under  section  70  of  the  Election  Law 
were  the  proper  procedure  in  such  a  case,  the  process  should  be  served  on 
the  inspectors  of  election  and  the  persons  whose  title  to  office  is  sought  to 
be  determined.    Matter  of  Hines,  141  App.  Div.  569. 

Where  the  right  and  title  to  office  of  members  of  the  general  committee 
of  a  political  party,  declared  elected  at  a  primary  election,  is  questioned 
on  the  ground  of  fraudulent  practices  by  voters  at  the  polls,  the  matter 
cannot  be  determined  by  summary  proceedings  under  section  70  of  the 
Election  Law  instituted  by  process  served  only  upon  the  board  of  elec- 
tions, against  which  no  charge  of  fraud  is  made  and  which  had  no  power 
to  review  the  acts  of  the  electors,  but  dealt  solely  with  the  returns  sent  to 
it  by  the  inspectors  of  election,  and  which  had  only  the  functions  of  a 
custodian.     Matter  of  Hines,  141  App.  Div.  569. 

Upon  an  application  to  a  justice  of  the  Supreme  Court  to  correct  an 
alleged  error  of  the  commissioner  of  elections  in  rejecting  and  refus- 
ing to  file  a  petition  for  the  nomination  of  a  candidate,  the  justice  can 
only  pass  upon  such  evidence,  affidavits,  and  other  papers  as  were  before 
the  commissioner  of  elections  or  were  offered  and  improperly  rejected 
by  him.  The  justice  may  take  judicial  notice  of  the  fact  that 
a  town  or  county  designated  as  the  residence  of  a  signer  of  a 
petition  for  the  nomination  of  a  Member  of  Assembly  is  not  included  in 
the  Assembly  district,  or  a  street  so  designated  is  wholly  outside  its 
boundaries;  but  the  court  cannot  take  judicial  notice  of  the  fact  that, 
where  a  street  is  partly  in  and  partly  outside  the  Assembly  district,  a 
given  number  on  the  street  is  outside  such  district.  The  justice  to  whom 
such  an  application  is  made  will  not  be  justified,  from  a  mere  inspection 
of  the  petition,  in  rejecting  names  and  reducing  the  number  below  that 
fixed  by  the  statute  by  inferring  from  the  similarity  of  the  handwriting 
that  different  names  were  signed  by  the  same  person ;  but,  where  the  same 
name  and  address  appear  more  than  onece,  it  is  to  be  presumed  that  the 
several  signatures  represent  but  one  person,  and  but  one  person  should  be 
counted.     Matter  of  Com'r  of  Elections,  64  Misc.  620. 

Under  the  statute  a  political  convention  has  the  right  to  decide  all  ques- 
tions as  to  the  delegates  to  that  convention. 

But  the  Supreme  Court  has  power  to  review  the  action  of  the  con- 
vention in  seating  delegates,  which  review  may  be  based  upon  such  notice 
as  the  court  shall  direct. 

The  court  has  jurisdiction  to  determine  whether  or  not  the  act  of  the 
convention  in  changing  delegates  and  seating  other  delegates  was  proper. 
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Where  the  court  has  determined  that  a  convention  improperly  refused 
to  seat  delegates  and  has  improperly  seated  other  delegates,  the  officers 
upon  whom  the  order  is  served  are  bound  to  obey  it.  Matter  of  Lazarus, 
140  App.  Div.  406. 

Where  the  carrying  out  of  a  proposed  illegal  enrollment  scheme  would 
result  in  confusion,  and  the  probable  result  to  permit  the  candidates 
elected  at  such  primaries  to  have  their  names  placed  on  the  official  ballots, 
an  injunction  was  allowable  to  restrain  the  carrying  of  such  scheme  into 
effect.     Brown  v.  Cole,  54  Misc.  287,  104  Supp.  109. 

Where  an  elector,  a  member  of  the  Republican  party,  seeking  the  in- 
formation which  an  inspection  of  the  enrollment  would  afford  him,  was 
interfered  with  on  the  ground  that  he  was  making  a  copy,  but  he  was  in 
fact  not  preventing  other  members  of  the  party  from  looking  at  the  enroll- 
ment, such  denial  of  an  "  inspection  "  was  held  to  be  such  an  interference 
with  the  rights  and  privileges  of  the  elector  as  entitled  him  to  a  mandamus 
requiring  the  election  officers  to  allow  him  to  make  a  further  inspection. 
People  ex  rel.  Spire  v.  General  Committee,  25  App.  Div.  339,  49  Supp. 
723. 

The  objection  that  it  does  not  appear  affirmatively  that  notice  of  a 
primary  election  was  published  as  required  by  the  Primary  Election  Law 
cannot  be  taken  for  the  first  time  on  a  review  of  the  determination  of  the 
board  of  elections  as  to  the  result,  and  particularly  where  the  alleged  de- 
fect was  not  specified  in  the  petition  for  a  review.  Matter  of  Kennedy, 
36  Misc.  721,  74  Supp.  369. 

■Section  70  of  the  Election  Law  confers  on  the  court  broad  summary 
power  to  correct  fraudulent  practices  and  to  compel  fair  conduct  at 
primary  elections. 

The  court  in  a  proper  case  has  power  to  set  aside  summarily  a  fraudu- 
lent primary  election  and  to  order  a  new  election,  but  the  exercise  of  the 
power  rests  in  its  sound  discretion.  The  court  will  not  act  to  correct 
illegalities  in  a  primary  election  where  the  only  effect  thereof  was  to  in- 
crease the  majority  of  a  candidate  who  would  have  been  elected  irrespective 
of  the  fraud.  Matter  of  Coughlin,  137  App.  Div.  283,  121  Supp.  980; 
aff'd,  198  K  Y.  613. 

The  Primary  Election  Law  (L.  1899,  chap.  473),  section  8,  subdivision 
4,  provided  that  the  county  clerk,  as  custodian  of  primary  records,  shall 
canvass  the  returns,  and  for  review  by  the  court  of  any  neglect  of  any 
officer  in  connection  therewith.  Held,  that  the  power  of  the  court  to  re- 
view the  act  of  the  clerk  is  exhausted  when  it  determines  that  the  canvass 
of  the  statements  filed  in  his  office,  on  the  face  of  the  returns,  had  been 
properly  made,  and  it  cannot  receive  affidavits  of  facts  other  than  those 
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shown  by  the  returns  on  application  for  a  mandamus  requiring  the  clerk 
to  issue  a  certificate  of  nomination  to  a  particular  candidate.  People 
ex  rel  Calihan  v.  Hunt,  36  Misc.  622,  74  Supp.  399 ;  rev'd,  75  App.  Div. 
33,  77  Supp.  973. 

The  Legislature  exceeded  its  power  in  providing  that  all  voters  residing 
outside  of  cities  or  villages  with  a  population  of  five  thousand  or  more 
whose  names  do  not  appear  on  the  poll  book  of  the  last  general  election 
shall  apply  in  person  in  order  to  be  registered,  and  the  attempt  to  impose 
this  requirement,  as  made  by  section  6  of  chapter  649  of  the  Laws  of 
1911,  is  unconstitutional  and  void.  Matter  of  Fraser  v.  Brown,  203 
E".  Y.  136. 

The  provision  of  section  12  of  chapter  649  of  the  Laws  of  1911,  that 
the  name  of  a  person  nominated  by  more  than  one  political  party  shall 
be  printed  but  once  upon  the  ballot,  and  regulating  in  detail  the  method 
of  carrying  out  such  provision,  is  unconstitutional  as  unjustly  discrimi- 
nating between  electors  in  the  facility  afforded  them  for  casting  their 
votes  for  the  candidates  of  their  choice.  Mutter  of  Hopper  v.  Britt,  203 
K  Y.  144. 

ARTICLE  III. 
NOMINATIONS  AND  CERTIFICATE  OF  NOMINATION.     §§  125,  134, 
§  125.  Conflict  in  names  or  emblems,  1130. 
§  134.  Objections  to  certificates  of  nomination,  1131. 

§  125.     Conflict  in  names  or  emblems. 

If  the  certificate  of  nomination  of  two  or  more  different  political  parties  or  inde- 
pendent bodies  shall  designate  the  same,  or  substantially  the  same,  device  or  emblem 
or  party  name  the  Supreme  Court  or  any  justice  thereof  within  the  judicial  district 
or  any  county  judge  within  his  county  shall  decide  which  of  said  political  parties  or 
independent  bodies  is  entitled  to  the  use  of  such  device  or  emblem  or  party  name, 
being  governed  as  far  as  may  be  in  his  decision  by  priority  of  designation  in  the 
case  of  the  device  or  emblem,  and  of  use  in  the  case  of  the  party  name.  If  the  other 
nominating  body  shall  present  no  other  device  or  party  name  after  such  decision, 
the  custodian  of  primary  records  shall  select  for  such  other  nominating  body  another 
device  or  party  name,  so  that  no  two  different  parties  shall  be  designated  by  the 
same  device  or  party  name.  If  tliere  be  a  division  within  a  party,  and  two  or  more 
factions  claim  the  same,  or  substantially  the  same,  device  or  name,  the  court  or  judge 
aforesaid  shall  decide  between  such  conflicting  claims,  giving  preference  of  device  and 
name  to  the  convention  or  primary,  or  committee  thereof,  recognized  by  the  regularly 
constituted  party  authorities. 

Any  question  arising  with  reference  to  any  device,  or  to  the  political  party  or  other 
name  designated  in  any  certificate  of  nomination  filed  pursuant  to  the  provisions 
of  this  article,  or  with  reference  to  the  construction,  suflBciency,  validity  or  legality  of 
any  such  certificate,  shall  be  determined  upon  the  application  of  any  citizen  by  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  district,  or  any  county  judge 
within  his  county,  who  shall  malce  such  order  in  the  premises  as  justice  may  require, 
but  the  final  order  must  be  made  on  or  before  the  last  day  fixed  for  filing  certificates 
of  nomination  to  fill  vacancies  with  such  officer  as  provided  in  section  one  hundred  and 
thirty-six  of  this  article.  Such  question  shall  be  heard  upon  such  notice  to  such  officer, 
persons  or  committees  as  the  said  court  or  justice  or  judge  thereof  shall  direct. 
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§  134.     Objections  to  certificates  of  nomination. 

A  written  objection  to  any  certiflcate  of  nomination  may  be  filed  with  the  officer 
with  whom  the  original  certiflcate  of  nomination  is  filed  within  three  days  after  the 
filing  of  such  certificate,  excepting  that  if  by  any  independent  certificate  of  nomination 
any  person  is  nominated  who  is  at  the  time  or  shall  be  after  the  filing  of  such  inde- 
pendent certificate  of  nomination,  the  candidate  of  a  political  party  for  the  same 
,  office  and  the  party  certiflcate  has  been  flled  after  the  flling  of  the  independent  certifi- 
cate of  nomination,  the  written  objection  to  the  independent  certiflcate  of  nomination 
may  be  flled  within  three  days  after  the  filing  of  such  party  certiflcate;  and  if  written 
objections  to  such  independent  certiflcate  of  nomination  have  been  already  filed 
by  the  same  or  some  other  person  and  shall  have  been  heard  and  determined  or  heard 
and  not  determined,  there  shall  be, a  new  hearing  upon  all  the  objections  so  filed,  the 
written  objections  to  an  independent  certiflcate  of  nomination  filed  after  the  flling  of  a 
party  certificate  as  herein  provided  may  contain  all  objections  to  such  independent 
certificate  notwithstanding  the  same  or  some  other  person  has  already  filed  objections 
to  such  certificate.  If  such  objection  be  filed,  notice  thereof  shall  be  given  forthwith  by 
mail  to  the  committee,  if  any,  appointed  on  the  face  of  such  certificate  for  the  purposes 
specified  in  section  one  hundred  and  thirty-five  of  this  article,  and  also  to  each  can- 
didate placed  in  nomination  by  such  certificate.  The  questions  raised  by  such  written 
objection  shall  be  heard  and  determined  as  prescribed  in  section  one  hundred  and 
twenty-five  of  this  article. 

A  proceeding  authorized  by  the  Election  Law  to  review  a  certificate  of 
nomination  is,  under  the  provisions  of  the  Code,  a  special  proceeding. 
Such  proceeding  must  be  regarded  as  instituted  before  the  Secretary  of 
State  by  the  filing  of  an  objection.  Matter  of  Social  Democratic  Party, 
3  82  K  Y.  442  (448). 

Sections  125  and  134  occur  in  article  5,  which  treats  exclusively  of 
nominations  and  the  making  and  filing  of  certificates  thereof.  There 
must  have  been  some  purpose  in  providing  for  the  distinct  remedies  in 
the  same  law,  and  it  is  the  duty  of  the  court  to  discover,  announce,  and 
effectuate  the  purpose.  The  proper  and  necessary  parties  to  the  respec- 
tive proceedings  are  different.  Matter  of  Social  Democratic  Party,  182 
N.  Y.  442;  Matter  of  Logan,  116  App.  Div.  146;  cited,  People  ex  rel. 
Tuers  v.  Dooling,  69  Misc.  391  (396). 

In  the  Matter  of  Fair  child,  151  N.  Y.  359,  it  was  held  that  where 
questions  of  procedure  in  political  conventions  or  committees  are 
recognized  by  law  and  by  party  usage  and  custom,  the  officer  called  upon 
to  determine  such  question  should  follow  the  decision  of  the  regularly 
constituted  authorities  of  the  party,  and  the  courts  will  not  review  the 
determination  of  such  officer.  The  decision  of  the  State  committee  of  a 
State  convention  that  one  of  two  regularly  called  conventions  was  regular 
is  to  be  regarded  as  controlling  upon  the  courts.  It  is  also  held  in  Mat- 
ter of  Redmond,  5  Misc.  369,  55  St.  Eep.  150,  25  Supp.  381,  that  what 
constitutes  regular  nominations  depends  upon  the  usages  of  the  party 
and  not  upon  any  rules  or  regulations  which  may  be  made  from  the  de- 
cision of  the  courts  or  judges. 


1132  ELECTION    LAW. 

On  a  hearing  to  determine  the  validity  of  a  certificate  of  nomination 
where  proof  is  offered  by  affidavit  of  persons  that  they  were  not  sworn  to 
the  paper  upon  which  their  names  appear,  the  officer  before  whom  the 
contest  has  arisen  should  receive  the  affidavits,  and  also  that  of  the  notary 
public  who  swore  the  persons  in  question,  to  the  effect  that  he  "  inadver- 
tently failed  to  swear  "  certain  of  the  signers.  The  affidavit  of  a  person 
whose  name  appears  upon  the  certificate  stating  that  he  is  the  only  per- 
son living  at  that  street  number  given  in  the  certificate,  and  that  he  never 
signed  the  certificate,  is  also  admissible,  as  is  also  the  affidavit  of  another 
signer  that  he  was  never  sworn  to  the  certificate.  Matter  of  Adams,  21 
Misc.  396.  In  the  latter  case  the  court  states  that  the  Matter  of  Fair- 
child,  151  IST.  Y.  359,  was  heard  upon  affidavits,  and  that  it  is  the  general 
practice  to  so  hear  matters  of  this  character.  It  is  further  said,  in  the 
opinion  by  Herrick,  J. :  "  While,  perhaps,  it  is  not  evidence  of  the  highest 
character,  or  as  satisfactory  as  oral  evidence,  still  it  is  that  very  commonly 
resorted  to  in  summary  applications  of  this  character,  and  I  think  is  suf- 
ficient, and  the  evidence  offered  to  and  rejected  by  the  Secretary  of  State 
is  produced  upon  this  hearing,  and  I  think  can  be  considered  by  me."  It 
is  further  held  that  proceedings  of  such  a  nature  are  summary  and  the 
rules  as  to  pleadings,  objections,  and  evidence  should  not  be  strictly  main- 
tained as  in  an  action. 

The  hearing,  in  a  proceeding  to  review  the  determination  of  a  filing 
officer,  must  be  confined  to  papers  upon  which  the  original  determination 
was  based.  Matter  of  FaircUld,  151  N.  Y.  359,  45  N.  E.  Kep.  943,  rev'g 
9  App.  Div.  624. 

It  will  be  presumed  in  these  proceedings  that  facts  offered  to  be  proved 
by  affidavits  presented  to  the  officer  filing  the  certificate  and  erroneously 
rejected  by  him  were  proved.  Matter  of  Adams,  21  Misc.  396,  47  Supp. 
543. 

It  is  the  duty  of  courts  and  judges  entertaining  proceedings  under  the 
Election  Law  to  speedily  decide  the  questions  presented  to  them.  Matter 
of  Hennessy,  164  N.  Y.  393,  rev'g  54  App.  Div.  180,  66  .Supp.  463. 

Under  the  Laws  of  1890,  relating  to  certificates  of  nomination  and 
objections  thereto,  the  decision  of  the  county  clerk,  who  must  in  the  first 
instance  pass  upon  the  validity  of  the  objections,  shall  be  final  unless  an 
order  of  a  competent  court  or  justice  of  the  Supreme  Court  be  made  on  or 
before  the  "Wednesday  preceding  the  election.  It  was  further  held  that  an 
order  of  the  justice  of  th6  Supreme  Court  made  In  the  matter  was  final 
and  that  no  appeal  could  be  taken  therefrom.  Matter  of  Woodworth,  64 
Hun,  522,  46  St.  Rep.  432,  19  Supp.  525. 

It  was  held,  in  the  Matter  of  the  Application  of  Oowee,  33  St.  Eep. 
710,  on  a  motion  for  mandamus  to  compel  the  clerk  to  recogniz©  the  peti- 
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tioner  as  the  regular  nominee  of  the  Republican  party  for  Assembly,  that 
neither  the  clerk  nor  the  court  had  power  under  the  Ballot  Reform  Act  to 
decide  between  claims  of  rival  factions  of  a  political  party. 

In  the  Matter  of  Mitchell^  81  Hun,  401,  it  was  held  that  an  application 
for  an  order  under  section  65  of  chapter  680  of  the  Laws  of  1892,  over- 
ruling the  decision  of  the  officer  with  whom  the  certificate  of  nomination 
of  a  candidate  is  filed  as  to  the  validity  thereof,  is  a  special  proceeding 
as  defined  by  the  Oode,  and  an  appeal  may  be  taken  from  an  order  afiirm- 
ing  or  overruling  the  determination  of  such  officer  when  the  appeal  can 
be  heard  and  determined  in  due  season.  It  is  further  held  that  inasmuch 
as  the  original  Ballot  Reform  Act  was  entitled  "An  act  to  promote  inde^ 
pendence  of  voters,"  the  law  of  1892,  based  thereon,  should  be  inter- 
preted so  far  as  possible  in  accordance  with  the  provisions  therein  indi- 
cated. 

The  judicial  district  or  county,  within  which  to  review  the  determina- 
tion of  the  filing  officer  upon  a  contested  certificate  of  nomination,  is  the 
district  or  county  within  which  the  complainant  and  respondent  reside 
and  where  the  transaction  arose  which  was  the  subject  of  the  determina- 
tion.    Matter  of 'Fairchild,  151  N.  Y.  359,  rev'g  9  App,  Div.  624. 

It  is  not  in  the  province  of  the  court  to  decide  abstract  questions  of  law 
in  proceedings  to  review  the  determination  of  an  official  filing  certificate 
of  nomination,  which  could  have  no  effect  upon  either  candidate  or  upon 
the  election.     Matter  of  Woodworth,  64  Hun,  522,  19  Supp.  525. 

Neither  the  Supreme  Court  nor  a  justice  thereof  has  jurisdiction  under 
this  section  to  entertain  a  summary  proceeding  to  determine  the  sufficiency 
of  a  petition  filed  by  the  town  clerk,  requiring  the  submission  of  local 
option  questions  to  the  electors  of  a  town.  Matter  of  Town  of  Newburgh, 
97  App.  Div.  438,  89  Supp.  1065. 

A  citizen  and  Prohibitionist  voter  who  resides  in  the  first  judicial  dis- 
trict may  review  there  the  adverse  determination  of  the  iSecretary  of  State 
although  the  latter  resides  in  the  third  judicial  district.  Matter  of  Gil- 
lespie V.  McDonougli,  39  Misc.  147,  79  Supp.  182. 

When  objections  to  a  certificate  of  nomination  are  sustained  by  the 
board  of  elections  a  review  may  be  had  on  the  application  of  the  candi- 
date, or  of  the  committee  representing  the  party  which  placed  him 
in  nomination.  Matter  of  Logan,  116  App.  Div.  146,  102  Supp.  200; 
aff'd,  186  N.  Y.  267. 

Any  party  interested  may  apply  to  the  court  to  investigate  and  decide 
between  the  contending  candidates,  but  a  member  of  a  county  committee, 
not  one  of  the  candidates  nominated,  is  not  an  interested  person.  Matter 
of  Woodworth,  64  Hun,  522,  19  Supp.  525. 
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On  a  review  of  a  determination  of  the  board  of  elections  of  the  city  of 
New  York  sustaining  objections  to  a  certificate  of  nomination  and  reject- 
ing such  certificate,  the  Supreme  Court  can  consider  only  the  facts  pre- 
sented to  such  board  of  elections.  Matter  of  Horan,  108  App.  Div.  269, 
95  Supp.  607. 

Under  the  provisions  of  section  56  of  chapter  680  of  the  Laws  of  1892, 
as  amended  in  1895,  a  judge  of  the  Superior  Court  of  Buffalo  had 
power  to  make  an  order  requiring  a  county  clerk  to  file  certificates  of 
nomination  and  reversing  the  decision  of  county  clerk  that  the  certificates 
were  not  entitled  to  be  filed.  Matter  of  Cuddeback,  3  App.  Div.  103,  39 
Supp.  388. 

The  provision  of  section  134  allowing  a  review  upon  the  complaint  of 
"  any  citizen  "  must  be  understood  as  referring  to  any  citizen  who  has 
instituted  a  proceeding  by  filing  objections  with  the  officer  filing  the  cer- 
tificate of  nomination.  Matter  of  Social  Democratic  Party,  182  !N".  Y. 
442,  rev'g  105  App.  Div.  243,  93  Supp.  1023;  aff'd,  45  Misc.  194,  91 
Supp.  241. 

A  county  clerk  has  the  right  to  institute  proceedings  for  the  review  of 
an  order  commanding  him  to  do  an  official  act  which  he  deems  to  be  a 
violation  of  the  statutes  of  the  State,  and  the  fact  that  he  has  no  pecuniary 
interest  in  the  act  does  not  affect  his  right  to  appeal.  Matter  of  Cudde- 
hacTc,  3  App.  Div.  103,  39  Supp.  388. 

The  provision  that  a  final  order  must  be  made  on  or  before  the  last 
day  fixed  for  filing  certificates  for  nominations  to  fill  vacancies  is  directory 
and  not  mandatory,  and  where  the  court  has  acquired  jurisdiction  and  the 
case  has  been  submitted  within  the  time  required  by  the  statute  its  order 
will  be  effectual  although  made  after  the  expiration  of  such  time.  Matter 
of  Hennessy,  164  IST.  Y.  393,  rev'g  54  App.  Div.  180;  Matter  of  Herman, 
108  App.  Div.  335,  96  Supp.  144. 

After  the  time  for  filing  certificates  to  fill  vacancies  has  expired  the 
jurisdiction  of  the  court  to  entertain  summary  proceedings  to  review  the 
determination  of  a  commissioner  of  elections  has  terminated,  and  it  will 
not  entertain  a  proceeding  to  determine  whether  certificates  are  void  or 
only  defective  when  the  time  to  correct  defects  has  gone  by.  Matter  of 
Independence  League  Nominations,  51  'Misc.  486,  100  Supp.  760. 

The  expiration  of  the  time  for  filing  certificates  of  nomination  to  fill 
vacancies  does  not  impair  the  jurisdiction  of  the  Appellate  Division  on  an 
appeal  from  an  order  reviewing  the  determination  of  the  county  clerk  as 
to  which  of  two  nominees  for  office  was  the  regular  nominee  of  a  given 
party.  Matter  of  Emmett,  150  E".  Y.  538,  44  JST.  E.  Rep.  1102,  rev'g.  9 
App.  Div.  237. 
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A  certificate  of  independent  nomination  was  presented  for  filing  one 
week  after  the  last  day  prescribed  by  law.  Held,  could  not  be  ordered 
filed  nunc  pro  tunc.     Matter  of  McDonald,  25  Misc.  80,  54  Supp.  690. 

The  statutory  requirement  as  to  the  time  when  certificates  of  nomina- 
tion should  be  filed  is  mandatory,  yet  there  may  occur  accidents  and  mis- 
takes, causing  delay  in  such  filing,  and  from  the  effects  of  which  the 
Supreme  Court  may  give  relief,  provided  it  finds  that  the  delay  was  not 
due  to  the  negligence  of  the  convention  making  the  nomination,  but  to 
the  party  to  whom  the  filing  of  the  certificate  was  intrusted ;  but  the  ques- 
tion in  each  case,  as  to  whether  there  has  been  excusable  default  or  mis- 
fortune, depends  upon  the  particular  facts,  and  the  determination  of  the 
question  rests  in  the  Supreme  Court.  Matter  of  Darling,  189  N.  Y.  570, 
aff'g  121  App.  Div.  656,  106  Supp.  430. 

Where  a  certificate  of  nomination  of  town  officers,  intended  to  be  filed 
in  the  county  clerk's  offiice,  is  delivered  by  the  chairman  of  the  town  con- 
vention, in  good  faith,  to  the  town  clerk  on  the  latter's  demand  and  state- 
ment that  it  is  his  duty  to  file  it  with  the  county  clerk,  and  the  town  clerk 
retains  it  twenty-four  hours  and  mails  it  to  the  county  clerk  so  late  on  the 
last  day  for  filing  that  it  does  not  reach  the  county  clerk's  office  until 
the  next  day,  and  the  circumstances  indicate,  on  the  part  of  the  town  clerk, 
fraud  or  a  design  that  the  certificate  should  not  be  filed  in  time,  an  order 
should  be  made  requiring  the  county  clerk  to  print  the  names  of  the 
candidates  upon  the  official  ballot.  People  ex  rel.  Simmons  v.  Ham,  56 
Misc.  112,  106  Supp.  312. 

The  certificate  of  nomination  for  justice  of  the  municipal  court  of  the 
city  of  New  York  was  not  presented  for  filing  with  the  county  clerk  until 
after  the  expiration  of  the  seven  days  prescribed  by  statute  therefor, 
though  the  minutes  of  the  convention  at  which  the  nomination  was  made 
were  duly  filed  witt  the  board  of  elections  of  the  city  and  showed  such 
nomination.  Held,  that  the  county  clerk  would  not  be  ordered  to  file 
the  certificate,  nor  the  board  of  elections  be  directed  to  print  the  name 
of  the  candidate.     People  ex  rel.  Darling  v.  Dooling,  56  Misc.  116. 

The  action  of  a  political  convention,  assembled  to  nominate  candidates 
for  an  office,  in  rescinding  before  adjournment  a  nomination  made  and  in 
substituting  another  nominee,  is  not  reviewable  by  the  courts.  Matter  of 
Nash,  36  Misc.  113,  72  Supp.  1057. 

A  proceeding  to  review  a  determination,  seasonably  made,  of  an  officer 
or  board,  under  section  125  of  the  Election  Law  relating  to  the  making 
and  filing  of  a  certificate  of  nomination,  will  not  be  entertained  unless  it 
was  instituted  and  submitted  for  decision  to  the  Special  Term  of  the 
Supreme  Court  or  a  justice  thereof  on  or  before  the  last  day  for  filing 
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nominations  to  fill  vacancies,  that  is,  at  least  fifteen  days  before  election. 
People  ex  rel.  Tuers  v.  Dooling,  69  Misc.  391. 

Under  section  125  a  court  or  judge  has  nothing  to  review,  unless  there 
is  a  determination  made  by  the  board  of  elections  in  respect  to  the 
nomination  of  candidates.  Matter  of  Candidates  for  Member  of  Assem- 
bly in  S2d  District,  108  App.  Div.  361,  95  Supp.  616. 

In  proceedings  to  determine  the  regularity  of  party  nominations,  the 
decisions  of  party  conventions,  committees,  or  caucuses  are  not  binding 
and  have  no  weight  with  the  court.  Matter  of  Broat,  6  Misc.  445,  27 
Supp.  176;  In  re  Heacock,  18  Misc.  311,  41  Supp.  161. 

The  question  whether  a  person  named  in  a  certificate  for  an  independ- 
ent nomination  is  disqualified  from  election  as  Member  of  Assembly  can- 
not be  determined  in  a  proceeding  to  review  a  determination  of  filing 
officers.     Matter  of  Independent  Nominations,  186  E".  Y,  268. 

The  Election  Law  (Cons.  Laws.  chap.  17,  as  amended  by  L.  1911, 
chap.  649)  permits  an  independent  certificate  of  nomination  to  be  made 
up  of  several  different  sheets.  Section  123  provides  that  "  The  signa- 
tures to  the  certificate  of  nomination  need  not  all  be  appended  to  one 
paper,"  and  further  that  "  I^o  separate  sheet  comprising  an  independent 
certificate  of  nomination,  where  such  certificate  consists  of  more  than  one 
sheet,  shall  be  received  and  filed  with  the  custodian  of  primary  records  if 
five  per  centum  of  the  names  appearing  on  such  sheets  are  fraudulent  or 
forged."  Held,  that  the  latter  provision  may  be  upheld  because  inde- 
pendent nominators  are  not  constrained  to  subject  themselves  to  its  opera- 
tion. They  may  all  sign  a  single  sheet  or  each  may  sign  a  sheet  by  him- 
self. This  liberty  of  action  relieves  the  provision  from  any  constitu- 
tional objection.     Matter  of  Burke  v.  Terry,  203  IST.  Y.  293. 

ARTICLE  IV. 

REGISTRATION  OF  VOTERS.     §§  151,  153. 

§  151.  Additional  meetings  for  registration,  1136. 
§  153.  Adding  and  erasing  names  on  register,  1137. 
§  151.     Additional   meetings   for   registration. 

The  board  of  inspectors  of  election  shall  also,  if  ordered  so  to  do  by  the  Supreme 
Court,  or  a  justice  thereof,  or  a  county  judge,  as  provided  in  section  one  hundred  and 
fifty-three  of  this  article,  meet  on  the  second  Saturday  before  each  general  election  for 
the  purpose  of  correcting  the  registers  by  adding  or  striking  off  the  name  of  any 
person  as  directed  by  such  order.  It  shall  be  the  duty  of  each  inspector  of  election  to 
make  a  note  on  the  registers  opposite  the  name  of  each  person  so  added  or  so  stricken 
off,  of  the  date  of  such  order,  and  the  court,  justice  or  judge  issuing  the  same. 

If  any  special  or  other  election  other  than  a  general  election  shall  be  ordered  or  held 
in  any  city  or  village,  the  inspectors  of  election  of  the  various  election  districts  in 
which  such  special  or  other  election  is  to  be  held,  shall  meet  in  their  respective  districts 
at  the  place  designated  therefor,  on  the  second  Saturday  preceding  such  election,  from 
eight  o'clock  in  the  forenoon  to  ten  o'clock  in  the  evening  for  the  purpose  of  revising 
and  correcting  the  register  of  voters  as  hereinafter  provided. 
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§  153.    Adding  and  erasing  names  on  register. 

If  the  board  of  inspectors  at  any  meeting  for  the  registration  of  electors  shall 
have  neglected  or  refused  to  place  upon  the  register  of  electors  the  name  of  any  person 
who  is  entitled  to  have  his  name  placed  thereon,  application  may  be  made  to  the 
Supreme  Court,  or  any  justice  thereof  in  the  judicial  district  in  ■which  such  election 
district  is  located,  or  of  a  county  adjoining  such  judicial  district,  or  to  a  county  judge 
of  the  county  in  which  such  election  district  is  located,  for  an  order  to  place  such  name 
upon  the  register  of  electors,  and  such  court,  justice  or  judge  may,  upon  sufficient 
evidence,  and  upon  such  notice  of  such  application,  of  not  less  than  twenty-four  hours, 
to  the  board  of  inspectors  and  such  other  persons  interested,  as  the  court,  justice  or 
judge  may  require,  order  such  inspectors  to  convene  as  a  board  of  registration  on  the 
second  Saturday  before  such  election,  and  to  add  the  name  of  such  person  to  such 
register  of  electors  and  such  register  shall  be  corrected  accordingly;  but  no  court, 
justice  or  judge  shall  order  the  name  of  any  person  to  be  added  to  the  register  of 
electors  imless  it  shall  have  been  omitted  therefrom  through  the  fault,  error  or 
negligence  of  the  election  officers. 

In  case  the  name  of  any  person  who  will  not  be  qualified  to  vote  in  such  election 
district,  at  the  election  for  which  such  registration  is  made,  shall  appear  upon  such 
register,  application  may  be  made  in  like  manner  by  any  elector  of  the  town  or  city 
in  which  such  election  district  is  located  to  any  court,  justice  or  judge  hereinbefore 
designated,  for  an  order  striking  such  name  from  the  register,  and  such  court, 
justice  or  judge  may,  upon  sufficient  evidence,  and  upon  such  notice  of  such  application, 
of  not  less  than  twenty-four  hours,  to  the  person  interested  as  the  court,  justice  or 
judge  may  require,  served  either  personally  or  by  depositing  the  same  in  the  post-office 
addressed  to  said  person  by  his  name,  and  at  the  address  which  appears  in  the  register 
certified  by  the  inspectors  of  election,  order  such  board  to  strike  such  name  from  such 
register  of  voters,  and  such  register  shall  be  corrected  accordingly.  In  all  applications 
to  strike  the  names  of  voters  from  the  register  imder  this  section  an  affidavit 
by  any  state  superintendent  of  elections  or  any  of  their  deputies  when  duly  deputed 
by  any  state  superintendent  of  elections  for  that  purpose,  that  investigation  was  made 
by  him  pursuant  to  the  provisions  of  section  four  hundred  and  seventy-five  of  this 
chapter,  and  that  the  affiant  did  visit  and  inspect  the  premises  claimed  by  the  voter 
as  his  residence,  and  did  interrogate  an  inmate,  house-dweller,  keeper,  caretaker, 
owner,  proprietor  or  landlord  thereof  or  therein  as  to  the  said  voter's  residence  therein 
or  thereat,  and  that  the  said  affiant  was  informed  by  one  or  more  of  said  persons, 
naming  them,  that  they  were  acquainted  with  and  knew  the  persons  residing  therein 
or  thereat,  and  that  the  voter  did  not  reside  at  said  premises  thirty  days  before 
election,  shall  be  presumptive  evidence  against  the  right  of  the  voter  to  register  from 
such  premises,  and  in  case  the  court,  justice  or  judge  direct  that  service  of  the  order 
to  show  cause  may  be  made  by  depositing  the  same  in  the  post-office,  such  service 
shall  not  be  complete  until  a  copy  of  the  order  to  show  cause  shall  also  have  been 
served  upon  the  custodian  of  primary  records  for  the  political  subdivision  in  which 
such  election  district  is  located,  and  upon  the  chairman  of  each  political  committee 
for  the  political  subdivision  in  which  such  election  district  is  located.  If  upon  the 
hearing  of  such  application,  the  court,  justice  or  judge  shall  decide  that  the  name  of 
the  elector  shall  be  striclien  from  the  register,  the  order  of  the  court,  justice  or  judge 
shall  direct  that  the  board  of  inspectors  shall  reconvene  at  the  same  time  and  in  the 
same  manner  as  is  provided  in  this  section  for  adding  a  name  to  the  register.  No 
application  to  add  a  name  to  or  strike  a  name  from  the  register  shall  be  made  after 
a  day  at  least  four  days  prior  to  the  second  Saturday  before  election. 

Under  the  provisions  of  the  Election  Law  as  it  stood  in  1894,  a  judge 
at  chambers  had  a  right  to  strike  names  from  the  register  where  the  name 
of  the  person  not  qualified  or  who  cannot  become  so  qualified  before 
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election  appears  upon  this  list.'  These  provisions  do  not  apply,  however, 
to  a  case  of  doubt  or  when  resting  in  uncertainty  or  depending  upon  in- 
ferences, or  where  the  facts  show  affirmatively  that  the  intending  voter  did 
not  and  cannot  become  qualified.  If  there  is  a  dispute  about  the  facts 
the  judge  should  not  intervene,  but  should  leave  the  voter  to  swear  in  his 
vote  at  his-  peril  and  take  upon  himself  the  risk  of  his  persistence.  Mat- 
ter of  Goodman,  146  N.  Y.  284.  Compare  this  with  Matter  of  Ward,  48 
St.  Eep.  613,  20  Supp.  606,  29  Abb.  N.  C.  187;  Matter  of  Hamilton,  80 
Hun,  511,  62  St.  Rep.  677,  30  Supp.  499,  construing  the  provision  of 
chapter  680  of  the  Laws  of  1892.  The  latter  case  seems  to  be  overruled 
by  the  statute  and  decision  of  146  N.  Y.  supra. 

An  order  to  show  cause  why  the  name  of  a  person  should  not  be 
stricken  from  the  register  list  need  not  be  served  upon  any  one  except 
such  person,  although  the  order  provides  for  service  upon  others.  (Note 
present  language  of  section  153  in  that  respect.)  Matter  of  Griffith,  16 
Misc.  128.  In  People  ex  rel.  Noel  v.  Smith,  10  Misc.  100,  63  St.  Eep. 
600,  31  Supp.  199,  it  was  held  that  a  party  applying  for  registration  who 
has  naturalization  papers  in  his  possession  should  produce  them;  if  they 
cannot  be  found  secondary  evidence  of  their  contents  must  be  received, 
and  a  writ  of  mandamus  was  directed  to  issue  to  a  board  of  registry 
directing  them  to  place  upon  the  register  the  names  of  persons  as  qualified 
voters  provided  they  complied  with  such  conditions. 

Where  a  person  negligently  registers  himself  in  the  wrong  election  dis- 
trict, the  court  cannot  relieve  him  after  the  time  for  registration  has  ex- 
pired.   Matter  of  Hart,  25  Misc.  93,  53  Supp.  1071. 

The  amendment  by  Laws  of  1905,  chapter  675,  with  reference  to  the 
affidavit  of  the  Superintendent  of  Elections  being  presumptive  evidence 
against  the  right  of  an  elector  to  vote,  is  constitutional,  as  the  Legislature 
may  prescribe  what  evidence  of  a  fact  shall  be  presumptive.  Such  pro- 
vision making  such  affidavit  presumptive  evidence  is  limited  to  the  metro- 
politan election  district,  and  does  not  apply  to  the  rest  of  the  State.  It  is 
nevertheless  constitutional,  as  it  is  adapted  to  the  peculiar  circumstances 
existing  in  that  part  of  the  State.  The  provision  of  this  section  that 
notice  of  the  application  to  strike  the  name  of  an  elector  from  the  register 
may  be  served  by  mail,  addressed  to  his  residence  as  given,  is  constitu- 
tional. On  the  hearing  of  an  application  to  strike  a  name  from  the 
register,  it  is  error  to  exclude  competent  common-law  evidence  of  the 
elector's  right  to  vote.  But  the  provision  in  this  section,  that  the  pre- 
sumption raised  by  the  affidavit  of  the  Superintendent  of  Elections,  or 
his  deputies,  can  only  be  rebutted  by  the  oral  testimony  under  oath  or 
affidavit  of  the  elector  whose  name  is  sought  to  be  stricken  from  the  regis- 
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ter,  is  Tincoiistitiitional  and  void  as  it  excludes  other  common-law  evidence 
of  his  right  to  vote.  Matter  of  Morgan,  114  App.  Div.  45,  99  Supp.  775. 
See  also  186  N.  Y.  202,  aff'g  114  App.  Div.  127. 

Inspectors  of  election  have  no  right  to  refuse  to  allow  a  duly  qualified 
and  registered  elector  to  vote,  solely  because  some  other  person  had 
previously  voted  on  his  name.  Such  refusal  is  a  violation  of  the  voter's 
constitutional  right  under  the  New  York  State  Constitution  (Art.  1,  §  1, 
and  art.  2,  §  4). 

Inspectors  act  ministerially  only,  and  have  no  powers  except  those 
given  by  statute.  Mandamus  is  the  proper  remedy  to  compel  inspectors 
to  receive  the  vote  of  an  elector.  People  ex  rel.  Borgia,  v.  Doe,  109  App. 
Div.  670,  96  Supp.  389. 

Where  an  elector's  name  is  stricken  off  the  registry  list  of  an  election 
district  because  it  appeared  that  he  did  not  reside  at  the  place  designated 
by  him  as  his  residence,  on  the  presumption  that  he  was  not  a  resident  of 
the  district,  and  such  action  is  disputed,  the  court  may  permit  the  voter 
to  swear  in  his  vote.     Matter  of  Jacobs,  45  Misc.  113,  91  Supp.  596. 

On  a  review  of  a  determination  of  the  board  of  elections  of  the  city  of 
New  York  sustaining  objections  to  a  certificate  of  nomination  and  reject- 
ing such  certificate,  the  Supreme  Court  can  consider  only  the  facts  pre- 
sented to  such  board  of  elections.  Matter  of  Horan,  108  App.  Div. 
269,  95  Supp.  607. 

ARTICLE  V. 
JUDICIAL  INVESTIGATION   OF   BALLOTS.     §   381. 

§  381.    Judicial  investigation  of  ballots. 

If  any  certified  original  statement  of  the  result  of  the  canvass  in  an  election  district 
shall  show  that  any  of  the  ballots  counted  at  an  election  therein  were  protested  as 
marked  for  identification,  a  writ  of  mandamus  may,  upon  the  application  of  any 
candidate  voted  for  at  such  election  in  such  district,  within  twenty  days  thereafter, 
issue  out  of  the  Supreme  Court  to  the  board  or  body  of  canvassers,  if  any,  of  the 
return  of  the  inspectors  of  such  election  district,  and  otherwise  to  the  inspectors  of 
election  making  such  statement,  requiring  a  recount  of  the  votes  on  such  ballots.  If 
the  court  shall,  in  the  proceedings  upon  such  writ,  determine  that  any  such  ballot  was 
marked  for  the  purpose  of  identification,  the  court  shall  order  such  ballot  and  the 
votes  thereon  to  be  excluded  upon  a  recount  of  such  votes. 

A  like  writ  may  in  the  same  manner  be  issued  to  determine  whether  any  ballot  and 
the  votes  thereon  which  have  been  rejected  by  the  inspectors  as  void,  shall  be  counted. 
If  in  the  proceedings  upon  such  writ  the  court  shall  determine  that  the  votes  upon  any 
such  ballot  rejected  as  void  shall  be  counted,  the  court  shall  order  such  ballot  and 
the  votes  thereon  to  be  counted  upon  a  recount  of  such  votes.  Boards  of  inspectors 
of  election  districts,  and  boards  of  canvassers,  shall  continue  in  oflSce  for  the  purpose 
01  such  proceedings. 

A  proceeding  under  the  Election  Law  for  a  judicial  review  of  the  acts 
tif  inspectors  in  counting  void  and  protested  ballots  must  be  begun  within 
twenty  days  after  election. 
Vol.  II  — 9 
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The  court,  in  its  discretion,  may  decline  to  interfere  to  correct  irregu- 
larities which  do  not  affect  the  result  of  an  election.  People  ex  rel.  May 
V.  Strang,  13Y  App.  Div.  848. 

The  court  will  compel  inspectors  by  mandamus  to  do  their  duty  and 
nothing  more.  When  they  have  made  and  signed  the  statement  required 
by  law,  their  duties  are  fully  discharged  and  they  become  functus  officio 
as  a  board.  They  have  no  right  to  reconvene  two  days  later,  indorse  the 
ballots,  and  attach  them  to  such  statement.  Peremptory  mandamus  can 
only  be  granted  to  compel  a  body  to  reject  the  ballots,  where  the  election 
officer  has,  during  or  immediately  after  the  completion  of  the  canvass,  de- 
clared his  belief  that  the  ballots  were  marked  for  identification.  Matter 
of  Kline,  17  Misc.  672,  40  Supp.  600 ;  People  ex  rel.  Bush  v.  McKenzie, 
66  Hun,  265,  49  St.  Eep.  527,  21  Supp.  279,  aff'g  48  St.  Eep.  791,  21 
Supp.  279. 

It  is  irregular  for  inspectors  to  sign  a  statement  in  blank  before  the 
canvass  is  commenced,  but  if  afterward  filled  out  with  the  result  agreed 
upon  by  all,  it  is  effective.  Where  inspectors  have  made  a  canvass  of 
votes  and  signed  a  statement  thereof,  they  cannot  be  compelled  to  make 
another  canvass  or  be  permitted  to  do  so.  People  ex  rel.  Fi%.ie  v.  Dever- 
mann,  83  Hun,  181,  31  Supp.  593,  64  St.  Eep.  147. 

Filing  an  incorrect  copy  of  canvass  by  inspectors  with  city  clerk  is  not  a 
compliance  with  the  law,  and  for  this  failure  of  duty  mandamus  will  lie 
in  such  cases  to  compel  them  to  file  another.  Matter  of  Application  of 
Gleason  v.  Blanc,  14  Misc.  620,  72  St.  Eep.  371,  36  Supp.  930.  Man- 
damus will  He  to  compel  inspectors  to  correct  clerical  errors  in  violation 
of  the  law,  where  they  have  not  complied  with  the  statutory  provisions; 
the  error  is  not  cured  by  the  stipulation  of  the  candida-te  apparently 
elected  upon  the  face  of  the  returns  consenting  that  the  clerical  errors  be 
corrected.  People  ex  rel.  Ranton  v.  City  of  Syracuse,  88  Hun,  203,  31 
Supp.  661,  68  St.  Eep.  256. 

An  order  directing  the  opening  of  the  ballot  box  and  an  inspection  of 
the  ballots  will  not  be  granted  on  the  application  of  one  of  the  candidates, 
upon  the  claim  that  by  mistake  or  otherwise  the  figures  shown  by  the 
count  of  the  split  ballots  were  transposed  in  the  statement  made  by  the 
inspectors.  The  ballot  box  should  not  be  ordered  opened  except  to  aid  a 
criminal  prosecution  or  in  a  civil  process  where  the  court  may  make  a 
decision  binding  upon  the  parties  and  the  public.  Matter  of  Application 
of  a  Member  of  Assembly  for  the  1st  District  of  Erie  Co.,  18  Misc.  391, 
which  holds  that  a  writ  of  mandamus  should  not  be  granted  to  compel  a 
correction  of  returns  except  upon  a  clear  case.  If  ballots  which  should 
have  been  held  void  and  not  have  been  counted,  have  been  treated  by  the 
inspectors  as  ballots  marked  for  the  purpose  of  identification  and  counted, 
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the  court,  in  a  mandamus  proceeding  under  section  114,  has  jurisdiction 
to  pass  upon  them  as  void  ballots,  and  to  direct  the  inspectors  to  make  a 
statement  of  the  result  of  the  election.  When  a  ballot  is  not  void,  but  is 
to  be  dealt  with  as  objected  to  because  marked  for  identification  under 
section  110,  subdivision  3,  great  care  should  be  observed  to  follow  every 
provision  of  the  statute  designed  to  identify  and  preserve  the  ballots  for 
future  legal  proceedings.  People  of  the  State  of  New  York  ex  rel.  White 
V  Bd.  of  Aldermen  of  the  City  of  Buffalo^  157  N.  Y.  431,  modif'g  31  App. 
Div.  438. 

Certiorari  will  not  lie  to  review  the  acts  of  an  election  board  in  receiv- 
ing votes  and  announcing  the  result,  as  they  are  final  in  character.  The 
effect  of  an  alternative  writ  of  mandamus  is  to  relegate  to  the  inspectors 
the  whole  matter  of  canvassing  the  votes,  and  no  specified  directions  as 
to  how  it  should  be  directed  beyond  the  direction  that  they  were  to  follow 
the  language  of  the  statute.  People  ex  rel.  Phillips  v.  Sutherland,  9  App. 
Div.  313,  75  St.  Eep.  629,  41  Supp.  181. 

By  section  114  the  power  to  order  a  recount  and  a  recanvass  of  the 
votes  cast  at  an  election  by  the  board  of  canvassers  is  vested  solely  in  the 
Supreme  Court,  and  there  is  no  power  conferred  upon  the  County  Court 
judicially  to  investigate  the  matter.  It  is  doubtful  whether  in  any  event 
it  is  competent  for  a  court  to  appoint  a  referee  for  that  purpose.  Matter 
of  Tompkins,  23  App.  Div.  224. 

In  People  ex  rel.  Bradley  v.  Shaw,  133  K  Y.  493,  45  St.  Eep.  866,  it 
is  held,  upon  an  objection  to  the  counting  of  the  ballots  cast  at  an  election, 
that  it  was  the  duty  of  the  inspectors  to  declare  the  result  of  the  election, 
and  that  any  objection  to  the  ballots,  upon  the  ground  that  they  were 
marked  for  identification  within  the  meaning  of  the  act,  could  not  be  de- 
termined in  this  proceeding,  and  the  court  sustained  an  order  directing  a 
peremptory  writ  of  mandamus  to  issue  commanding  the  board  of  town 
canvassers  to  reconvene  and  declare  the  result  of  the  town  election  and  to 
issue  a  certificate  of  election  to  the  candidates  receiving  the  greatest  num- 
ber of  ballots. 

In  People  ex  rel.  Hashrouck  v.  Board  of  Supervisors,  135  E".  Y.  522, 
32  N.  E.  Eep.  242,  48  St.  Eep.  533,  the  law  with  regard  to  marked  ballots 
was  very  fully  discussed,  as  is  also  procedure  by  mandamus  to  compel  in- 
spectors to  act  properly.  It  is  said  that  where  a  peremptory  writ  is  ap- 
plied for,  if  the  facts  upon  which  the  application  is  based  are  admitted  and 
are  sufl5cient  to  authorize  the  writ,  questions  of  law  only  are  involved 
and  the  writ  may  issue  in  the  first  instance ;  otherwise  an  alternative  writ 
should  issue.  Where  a  peremptory  writ  is  issued  it  must  demand  pre- 
cisely what,  and  no  more  than,  the  party  is  entitled.  As  the  court  may 
quash  a  writ  in  the  exercise  of  its  discretion,  it  is  not  reviewable  by  the 
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Court  of  Appeals.  Where  a  writ  was  granted  without  notice  to  the  board 
of  canvassers,  and  the  board  made  no  return  but  submitted  to  the  jurisdic- 
tion of  the  court,  it  was  held  that  the  objection  to  want  of  notice  was  to 
be  taken  by  the  board  only,  and  that  such  appearance  and  return  rendered 
it  too  late  to  raise  such  objection. 

A  peremptory  writ  of  mandamus  lies  to  compel  the  counting  of  votes 
for  an  office  omitted  to  be  named  upon  the  official  ballot,  when  written 
upon  the  ballot.  People  ex  rel.  Goring  v.  President^  144  IST.  Y.  616,  aff'g 
9  Misc.  246. 

A  peremptory  writ  of  mandamus  will  not  be  granted  to  compel  a  re- 
count of  ballots  cast  at  a  general  election  rejected  as  void  and  those  pro- 
tested as  marked  for  identification,  where  the  opposing  affidavits  allege 
that  packages  containing  such  ballots  were  found  in  the  county  clerk's 
office  in  a  place  to  which  all  persons  had  an  easy  access;  that  none  of 
such  packages  were  indorsed;  that  some  of  them  were  sealed  and  others 
unsealed ;  that  many  ballots  were  not  indorsed  as  required  by  the  Election 
Law,  and  that  many  had  actually  been  counted  for  the  petitioner. 

It  seems,  however,  that  the  court  would  have  power  to  issue  a  writ  of 
mandamus  to  compel  the  various  election  officials  to  perform,  with  respect 
to  the  ballots  in  question,  the  duties  imposed  upon  them  by  the  Election 
Law.  People  ex  rel.  Perry  v.  Bd.  of  Canvassers,  88  App.  Div.  185,  84 
Supp.  406. 

There  is  no  occasion  to  issue  an  alternative  writ  of  mandamus,  where, 
after  the  proof  is  all  in,  it  appears  that  there  is  no  material  dispute  of 
fact  and  that  the  right  of  the  applicant,  if  he  has  any,  depends  merely 
upon  the  decision  of  question  of  law.  People  ex  rel.  Bantell  v.  Morgan, 
20  App.  Div.  48,  46  Supp.  898. 

The  alternative  writ  of  mandamus  delegates  to  the  board  of  inspectors 
the  whole  matter  of  recanvassing  the  ballots,  with  no  specific  directions  as 
to  how  such  recanvass  is  to  be  conducted,  beyond  the  direction  that  they 
are  to  follow  the  language  of  the  statute.  People  ex  rel.  Phillips  v. 
Sutherland,  9  App.  Div.  313,  41  Supp.  181. 

The  Election  Law  does  not  impose  the  duty,  nor  does  it  confer  au- 
thority, upon  election  officers  to  reconvene  on  a  day  subsequent  to  the 
completion  of  a  canvass  made  by  them,  and  recount  the  ballots  cast  at  the 
election,  and  the  courts  have  no  power,  express  or  implied,  to  compel  such 
recount  by  mandamus.  Matter  of  Hearst  v.  Woelper,  183  N.  Y.  274, 
rev'g  110  App.  Div.  346,  96  Supp.  341 ;  Peeple  ex  rel.  Brink  v.  Way,  179 
ISr.  Y.  174,  rev'g  92  App.  Div.  82,  86  Supp.  892. 

Where  it  appears  that  the  board  of  canvassers  omitted  to  indorse  their 
reasons  upon  the  back  of  ballots  rejected  as  void,  and  omitted  to  place 
these  ballots  in  a  sealed  package  and  file  the  same  with  the  original  state- 
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inent  of  the  canvassers,  and  that  they  improperly  replaced  these  void  bal- 
lots with  the  others  in  the  ballot  box,  any  person  aggrieved  or  interested 
would  be  entitled  to  a  writ  of  mandamus,  without  seeking  authority  there- 
for in  the  Election  Law,  compelling  the  board  of  canvassers  to  convene 
and  do  what  they  omitted  to  do.  People  ex  rel.  Maxim  v.  Ward,  62  App. 
Div.  531,  71  Supp.  76. 

It  is  held,  in  People  ex  rel.  Blodgett  v.  Bd  of  Canvassers  of  Coeymans, 
4:4:  St.  Eep.  738,  19  Supp.  206,  that  the  court  has  no  authority  to  direct 
a  return  of  the  ballots  to  the  inspectors,  in  order  that  they  may  make  a 
recount  or  to  direct  that  the  ballots  be  brought  into  court  for  that  purpose. 
The  remedy  for  frauds  or  mistakes  other  than  clerical  is  by  proper  pro- 
ceedings in  court  or  before  the  body  to  membership  in  which  the  person 
aggrieved  is  a  candidate,  where  that  board  or  body  has  the  power  con- 
ferred upon  it  to  determine  the  qualification  and  election  of  its  own 
members. 

In  the  absence  of  an  express  statutory  provision,  a  private  citizen  and 
voter  has  no  right,  after  a  correct  canvass  of  the  votes  cast  at  an  election 
has  been  made,  to  compel  a  recanvass  upon  the  sole  ground  that  the  can- 
vass already  made  was  not  made  by  the  ofiicers  authorized  by  law  to 
make  it.  Matter  of  Scofield  v.  Bd.  of  Aldermen,  102  App.  Div.  352,  92 
Supp.  672. 

The  Supreme  Court  has  no  authority  under  this  section  or  under  its 
general  power,  authority,  and  jurisdiction  to  determine  the  validity  of 
ballots  contained  in  the  boxes  deposited  with  the  city  clerk,  where  there 
has  been  a  clerical  error  in  the  returns  by  the  election  inspectors,  nor  to 
order  a  recount  of  such  ballots.  People  ex  rel.  White  v.  Supervisors  of 
Albany  Co.,  192  K  Y.  539,  aff'g  125  App.  Div.  914,  109  Supp.  1142. 

A  County  Court  has  no  power  to  order  a  recount  of  ballots,  nor  power 
to  appoint  a  referee  to  supervise  the  recount  and  to  decide  as  to  the 
validity  of  ballots.  Matter  of  Tompkins,  23  App.  Div.  224,  48  Supp. 
737. 

In  an  aldermanic  election  in  New  York  city  where  the  ballot  clerk's 
returns  agreed  with  the  statements  of  canvass  prepared  by  the  boards  of 
inspectors  except  in  a  single  district,  in  which  it  was  conceded  an  error 
was  made  by  the  inspectors  in  transcribing  the  result  of  the  count,  which 
mistake  the  respondent  consented  to  have  corrected,  an  application  to 
open  the  ballot  boxes  was  denied.  Matter  of  Blattery,  50  Misc.  212,  100 
Supp.  419. 

Inspectors  must  count  all  ballots  whether  objected  to  or  not,  and  in  a 
proceeding  to  obtain  a  writ  of  mandamus  compelling  them  so  to  do  the 
question  as  to  whether  the  ballots  were  marked  for  identification  cannot 
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be  raised.  People  ex  rel.  Bradley  v.  Shaw,  64  Hun,  365,  45  St.  Eep.  533, 
19  Supp.  302 ;  aff'd,  133  N.  Y.  493. 

The  power  of  the  court  in  a  proceeding  to  investigate  void  and  protested 
ballots  is  not  limited  to  determine  whether  the  ballots  in  question  are 
valid  or  void,  but  it  may  go  further  and  determine  for  what  particular 
candidates  they  should  be  counted.  In  re  "  Jerome  Ballots,"  48  Misc. 
441,  96  Supp.  122. 

Where  ballots,  found  in  sealed  packages  of  ballots  objected  to  because 
marked  for  identification,  are  returned  by  the  election  inspectors  as  ob- 
jected to  for  that  reason,  but  are  marked  by  them  as  "  counted,  objected 
to  as  void,"  the  court  has  jurisdiction  to  consider  their  validity  in  gen- 
eral.   People  ex  rel.  Ohert  v.  Bourlce,  30  Misc.  461,  63  Supp.  906. 

Under  this  section  a  writ  of  mandamus  may  be  issued  to  determine 
whether  any  ballot  and  the  votes  thereon,  which  has  been  rejected  by  the 
inspectors  as  void,  shall  be  counted.  Matter  of  Larhen,  46  App.  Div. 
366,  61  Supp.  597;  rev'd  on  another  ground,  163  N.  Y.  201. 

An  election  will  not  be  nullified  in  toto  by  the  casting  and  counting  of 
marked  ballots.  Such  ballots  will  be  thrown  out  as  void,  but  will  not 
operate  to  render  void  the  ballots  that  were  regular  and  in  accordance 
with  the  provisions  of  the  statute.  People  ex  rel.  Bradshaw  v.  Bidelman, 
69  Hun,  596,  23  Supp.  954. 

Unless  objection  is  made  during  the  canvass  to  a  ballot  as  marked  for 
identification  the  inspectors  are  not  required  to  so  indorse  it  nor  return  it 
with  their  statement  of  canvass.  A  peremptory  writ  of  mandamus  will 
not  issue  compelling  the  board  to  so  indorse  the  ballot  upon  an  objection 
made  subsequent  to  the  canvass,  but  an  alternative  writ  will  issue  in 
order  that  the  fact  of  the  validity  of  the  ballot  may  be  tried.  People 
ex  rel.  Bush  v.  Board,  66  Hun,  265,  21  Supp.  279. 

That  an  objection  to  a  ballot  was  not  raised  during  the  canvass  of  the 
votes  will  not  preclude  the  court  from  subsequently  considering  such  ob- 
jection.    People  ex  rel.  HashroucJc  v.  Supervisors,  135  N.  Y.  522. 

Where  the  canvassers  at  a  village  election  have  disregarded  the  pro- 
visions of  section  111  of  the  Election  Law  by  counting  unoificial  ballots  and 
returning  them  to  the  box,  the  Supreme  Court  has  jurisdiction  to  com- 
mand such  box  to  be  opened  and  those  ballots  removed  and  placed  in  a 
package  and  disposed  of  according  to  the  commands  of  the  statute,  but 
it  is  erroneous  for  such  order  to  direct  a  recanvass  of  the  vote  and  a 
proclamation  of  the  result.  People  ex  rel.  March  v.  Bean,  188  N.  Y. 
266,  modif'g  117  App.  Div.  374,  103  Supp.  818. 

Section  135  of  the  Election  Law  provides  that  .the  sealed  packages  of 
void  and  protested  ballots  shall  be  retained  inviolate  in  the  oiEce  in  which 
they  are  filed,  subject  to  the  order  and  examination  of  a  court  of  com- 
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peteat  jurisdictibn,  and  may  be  destroyed  at  the  end  of  six  months  from 
the  time  of  tho  completion  of  the  canvass,  unless  otherwise  ordered  by 
a  court  of  competent  jurisdiction.  Held,  that  the  court  may  order  an 
inspection  of  the  void  and  protested  ballots  for  Congressmen,  before  a 
proceeding  instituted  to  determine  the  question  as  to  the  legality  of  the 
rejection  of  the  ballots,  and  before  a  formal  congressional  contest. 
Matter  of  Van  Cott,  34  Misc.  411,  69  Supp.  934,  dist'g  Matter  of  Elec- 
tion of  Members  of  Assembly  of  Erie,  18  Misc.  391 ;  Matter  of  Tompkins, 
23  App.  Div.  224. 

It  is  one  of  the  functions  of  the  writ  of  mandamus  to  remedy  an  evil 
which  would  result  from  the  neglect  to  perform  an  official  duty,  and  it 
will  lie  against  inspectors  for  the  purpose  of  such  a  review. 

Although  the  court  cannot  command  a  recount  of  ballots  already 
counted  by  the  inspectors,  a  mandamus  will  issue  to  them  to  meet  and 
count  ballots  which  have  been  "  protested  as  marked  for  identification," 
and  which  they  have  not  counted  for  any  candidate,  and  to  make  true 
return  thereof  and  correct  their  statement  of  the  votos  cast  in  their  dis- 
trict, and  to  count  the  ballots  for  the  candidates  whose  names  appear 
thereon.  People  ex  rel.  McLaughlin  v.  Ammenwerth,  197  JST.  Y.  340, 
aff'g  135  App.  Div.  893,  120  Supp.  295. 

Mandamus  lies  to  compel  the  inspectors  of  election  to  file  their  tally 
sheet  of  the  canvass  of  votes  and  also  to  correct  mistakes  therein,  as 
where  the  figures  have  been  transposed. 

Although  inspectors  of  election  cannot  be  compelled  by  mandamus  to 
reconvene  and  recount  the  ballots  cast,  or  to  make  return  in  any  par- 
ticular manner,  they  may  be  compelled  to  make  a  true  statement  accord- 
ing to  the  count  they  actually  made. 

The  court  has  power  to  compel  inspectors  of  election  to  make  a  correct 
return  of  the  ballots  counted  by  them  irrespective  of  the  special  pro- 
vision of  the  Election  Law.  People  ex  rel.  Henness  v.  Douglass,  142 
App.  Div.  224. 

In  a  proceeding  to  compel  inspectors  of  election  to  convene  and  cor- 
rect certain  tally  sheets  showing  the  number  of  votes  cast  for  mayor  and 
other  oiScers,  it  appeared  that  the  tally  sheets  and  certificate  of  inspectors 
showed  that  the  voting  machine  registered  133  votes  for  relator  as  mayor. 
Of  the  many  people  present  at  the  reading  of  the  machine  registry  by 
the  inspectors,  one  claimed  to  have  seen  the  number  140  upon  the  registry, 
and  three  others  claimed  to  have  heard  140  called  by  the  inspector,  but 
none  of  the  witnesses  were  able  to  state  the  vote  as  called  by  the  inspector 
for  any  other  office  than  mayor,  though  the  vote  for  State,  county,  and 
city  offices  were  called  in  their  order,  and  no  reason  was  given  why  the 
vote  for  mayor  should  have  been  remembered,  rather  than  the  vote  for 
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Other  officers.  The  hearing  was  had  more  than  two  months  after  the 
election.  Held,  that  it  was  error  to  direct  a  verdict  for  the  relator  upon 
the  theory  that  140  votes  were  cast  for  him.  People  ex  rel.  Miller  v. 
Dich,  84  App.  Div.  181,  82  Supp.  719. 

The  courts  are  to  determine  not  only  whether  ballots  are  void  or  not 
but  to  go  further  and  to  determine  for  what  particular  candidates  they 
should  be  counted.  Matter  of  Hart,  48  Misc.  441,  citing  People  ex  rel. 
Feeney  v.  Canvassers  of  Richmond,  156  IST.  Y.  40,  41,  64. 

In  proceedings  to  review  the  action  of  the  board  of  aldermen  in  de- 
termining the  election  of  one  of  its  members,  in  order  to  review  its 
action  in  disposing  of  marked  ballots,  the  relator  should  apply  for  a  writ 
requiring  the  board  to  specifically  return  the  number  of  uncontested  bal- 
lots given  for  each  party,  the  ballots  in  dispute  and  its  action  or  deter- 
mination on  each  of  such  disputed  ballots  and  the  grounds  therefor. 
People  ex  rel.  Erulish  v.  Fornes,  1*75  N.  Y.  114,  aff'g  79  App.  Div.  618, 
80  Supp.  385. 

Chapter  538  of  the  Laws  of  1907,  providing  for  a  judicial  recount  and 
recanvass  of  the  votes  cast  for  the  office  of  mayor  at  the  election  of  the 
7th  of  ISTovember,  1905,  in  all  cities  of  the  first  class  in  which  the  ballots 
have  been  preserved,  is  unconstitutional,  in  that  the  proceeding  authorized 
is  either  a  recanvass  of  the  votes  cast  for  the  office  of  mayor  or  is  a 
judicial  hearing  and  determination  of  the  title  of  the  respective  candi- 
dates for  that  office;  if  a  recanvass,  it  contravenes  section  6  of  article  2 
of  the  Constitution,  providing  for  a  recanvass  by  a  bi-partisan  board, 
v/hich  a  court  is  not;  if  a  judicial  determination  of  the  title  to  office,  it 
contravenes  section  2  of  article  1  of  the  Constitution,  providing  for  a 
trial  by  jury  "  in  all  cases  in  which  it  has  heretofore  been  used,"  of  which 
an  action  of  quo  warranto  was  one. 

Where  a  canvass  has  been  concluded  under  the  statutory  provisions  for 
its  conduct  existing  at  the  time,  the  Legislature  cannot  create  a  new 
tribunal  with  power  to  recanvass  the  election  and  to  award  possession  of 
the  office  to  another  claimant.  Matter  of  Metz  v.  Maddox,  189  N.  Y.  460, 
rev'g  121  App.  Div.  147,  105  Supp.  702. 

In  qiM  warranto  proceedings  to  determine  which  candidate  was  elected 
to  the  office,  the  ballots,  preserved  as  required  by  the  Election  Law  (Laws 
1896,  p.  963,  chap.  909),  section  111,  are  lawful  and  proper  evidence,  and 
neither  party  can  be  properly  excluded  from  the  right  of  availing  him- 
self of  this  evidence  upon  the  trial. 

The  purpose  of  the  Election  Law,  section  111,  requiring  the  preserva- 
tion of  the  ballots,  is  that  they  may  be  used  in  evidence  upon  a  criminal 
prosecution  or  in  an  action  to  determine  which  candidate  was  elected  to 
office. 
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The  Election  Law,  section  111,  authorizing  the  court  to  order  an  ex- 
amination of  the  ballots  preserved  as  required  by  the  law,  was  not  in- 
tended to  confer  upon  a  judge  out  of  court  the  power  to  capriciously  order 
ballot  boxes  to  be  opened  and  examined,  unless  it  was  to  the  end  that  they 
may  be  used  in  judicial  proceedings  pending  or  about  to  be  commenced. 

In  quo  warranto  proceedings  to  try  title  to  an  office,  the  boxes  in  which 
the  ballots  are  preserved  as  required  by  the  Election  Law,  section  111,  may 
be  opened,  and  their  contents  recounted,  on  the  trial,  without  any  pre- 
liminary evidence  tending  to  show  some  other  miscount,  error,  omission, 
or  fraud  in  the  counting  or  canvassing  of  the  votes  or  in  the  returns. 
People  v.  McClellan,  191  N.  Y.  341,  rev'g  124  App.  Div.  215,  108 
Supp.  765,  which  rev'd  56  Misc.  123,  106  Supp.  200. 

Where  it  appears  that  the  number  in  the  final  column  on  the  tally 
sheets  of  the  inspectors  of  election  is  482,  and  the  ballot  clerks'  re- 
turn states  that  the  number  of  official  ballots  actually  voted  is  484,  a  per- 
emptory writ  of  mandamus  will  be  issued  requiring  the  election  officials, 
viz.,  the  inspectors  and  poll  clerks,  to  reconvene  and  recount  the  ballots. 
Matter  of  Stiles,  69  App.  Div.  589,  75  Supp.  278. 

Mandamus  will  not  lie  to  compel  a  board  of  canvassers  to  reconvene 
and  allow  certain  ballots  rejected,  where  it  appears  that  none  of  the  bal- 
lots were  marked  as  objected  to  because  marked  for  identification  and 
signed  by  the  inspectors,  and  that  none  of  them  were  attached  to  the 
certified  statement  of  the  result  of  the  canvass.  People  ex  rel.  Clarh  v. 
Earley,  16  Misc.  603,  40  Supp.  587. 

Objections,  if  substantial,  that  the  use  of  a  voting  machine  violates  the 
requirements  of  the  Constitution,  should  be  'determined  in  a  direct  pro- 
ceeding by  mandamus,  or  otherwise,  to  compel  the  rejection  of  the  ma- 
chines and  the  use  of  the  paper  ballot,  in  which  the  subject  can  be  fully 
investigated  and  the  question  fairly  determined.  People  ex  rel.  Deister 
v.  Wintermute,  194  N.  Y.  99,  rev'g  127  App.  Div.  933. 

The  intent  of  the  voter  will  be  effectuated  as  far  as  possible  by  the 
court's  ruling  as  to  the  counting  or  discarding  of  votes.  People  ex  rel. 
Nichols  V.  Bd.  of  Canvassers,  129  N.  Y.  401. 

The  court  must  determine  in  the  mandamus  proceeding  whether,  under 
the  circumstances  of  the  particular  case,  there  has  been  such  a  substantial 
compliance  with  the  statute  as  will  enable  the  candidate  complaining  of 
marked  ballots  to  maintain  the  proceeding.  Inspectors  cannot  defeat  the 
mandamus  proceeding  by  failing  to  write  their  names  on  the  ballots  or  to 
make  the  required  statement.  People  ex  rel  Ha^hrouch  v.  Supervisors, 
135  N.  Y.  522. 

The  right  of  a  claimant  to  an  office  cannot  be  tried  by  mandamus  where 
the  person  claimed  to  have  been  elected  illegally  is  actually  in  possession 
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of  the  oiEce  under  a  bona  fide  claim  and  an  election  that  is  not  merely 
colorable.  If  the  claimant  contends  that  he  had  a  majority  of  legal  votes 
he  must  procure  a  quo  warranto  to  oust  the  actual  occupant  before  he  can 
obtain  a  mandamus  to  force  his  own  admission.  People  ex  rel.  Oaige  v. 
Beardon,  49  Hun,  425,  3  Supp.  560. 

Qucere,  as  to  whether  the  court  is  empowered  to  declare  a  ballot  void 
on  the  ground  that,  although  legally  marked  in  the  voting  spaces,  the 
marks  were  given  unnecessary  peculiarities  for  the  purpose  of  identifica- 
tion. 

Although  a  literal  reading  of  the  Election  Law  would  seem  to  confine 
the  court  to  a  determination  as  to  whether  protested  ballots  were  marked 
for  identification,  the  court  is  not  confined  to  a  determination  as  to 
whether  the  protest  was  well  taken  upon  the  ground  that  the  ballot  was 
marked  for  identification,  but  may  and  should  determine  whether  the 
ballot  is  void.  Matter  of  Fallon,  135  App.  Div.  195,  110  Supp.  1061; 
modif'd,  197  K  Y.  336. 

Where  it  is  undisputed  that  the  returns  do  not  agree  with  the  tally 
sheet,  it  is  proof  of  "  clerical  mistake  "  within  the  meaning  of  section 
132,  and  the  duty  of  such  inspectors  being  purely  a  ministerial  one,  the 
court  has  power,  by  a  writ  of  mandamus  to  board  of  county  canvassers,  to 
summon  the  delinquent  inspectors  before  it,  and  require  them  to  amend 
their  returns  by  inserting  in  them  the  results  shown  by  the  tally  sheet. 
Matter  of  Stewart,  24  App.  Div.  201,  48  Supp.  957;  aff'd,  155  1^.  Y.  545. 

The  correction  of  an  erroneous  record  or  mistake  made  and  recorded  in 
a  tally  sheet  is  provided  for  in  'the  Election  Law  by  the  requirement  of 
section  111  for  preserving  the  boxes  of  voted  ballots  for  six  months  and 
for  the  opening  and  examination  under  the  order  of  the  Supreme  Court 
or  a  justice  thereof,  in  order  to  determine  the  actual  vote  cast.  When  the 
statement  or  return  of  election  district  inspectors  states  a  less  number  of 
votes  for  certain  candidates  than  that  shown  by  the  unquestioned  tally 
sheet,  the  board  of  county  canvassers  may  be  required  by  mandamus,  on 
the  petition  of  the  candidates  prejudiced  by  the  return,  to  exercise  the 
power  conferred  by  section  132  of  the  Election  Law  of  1896  to  summon 
the  inspectors  to  correct  their  return,  and  also,  independently  of  the 
Election  Law,  the  inspectors  may  be  required,  by  mandamus,  to  convene 
and  make  a  correct  return,  and  the  county  board  of  canvassers  directed 
to  canvass  the  corrected  return.  Matter  of  Stewart,  155  N.  Y.  545, 
aff'g  24  App.  Div.  201,  48  Supp.  957. 

Mandamus  will  lie  to  compel  a  recanvass  of  ballots  rejected  at  a  town 
meeting  on  a  separate  vote  under  the  Liquor  Tax  Law.  People  ex  rel. 
Decker  v.  Parmelee,  22  Misc.  380,  50  Supp.  451,  84  St.  Eep.  451. 
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Inspectors  of  election  are  mere  ministerial  officers,  and  if  an  applicant 
makes  the  required  statement  under  the  required  oath  or  affirmation,  his 
name  must  be  added  to  the  list  of  voters,  and  the  inspectors  have  no  dis- 
cretion to  refuse  to  add  it.  Where  a  voter  offers  his  vote  to  the  inspectors, 
and,  if  challenged,  takes  the  proper  oath,  and  after  answering  fully  the 
questions  touching  his  right  to  vote,  oflFers  to  take  the  general  oath,  it  is 
the  absolute  duty  of  the  inspectors  to  receive  his  vote.  If  in  such  a  case 
the  inspectors  refuse  to  take  his  vote,  and  he  is  a  legal  voter,  he  can  compel 
them  to  take  it  by  mandamus.  If  it  appears  from  undisputed  facts  that 
he  is  not  entitled  to  vote,  the  writ  should  not  be  granted.  People  ex  rel. 
Sherwood  v.  Bd.  of  Canvassers^  129  E".  Y.  360,  citing  People  v.  Pease,  27 
]Sr.  Y.  45 ;  Ooetcheus  v.  Matthewson,  61  JST.  Y.  420 ;  People  ex  rel.  Staple- 
ton  v.  Bell,  119  ]Sr.  Y.  175. 

A  peremptory  mandamus  will  lie  to  inspectors  of  election  to  compel 
them  to  aiBx  their  signatures  to  election  returns  when  it  appears  that  they 
refuse  so  to  do  upon  the  ground  that  fraudulent  votes  were  cast  by  per- 
sons who  nevertheless  had  complied  with  the  statutory  tests ;  inspectors  of 
election  are  simply  ministerial  officers  without  discretionary  power  to  re- 
ject a  vote.  People  ex  rel.  Stapleton  v.  Bell,  119  IST.  Y.  175,  aff'g  54 
Hun,  567. 

Mandamus  will  not  lie  to  a  board  of  canvassers  to  compel  it  to  omit 
from  its  canvass  votes  which  are  alleged  to  be  feloniously  substituted  in 
the  place  of  the  true  vote  of  the  district,  where  it  appears  that  no  other 
return  exists  to  be  canvassed ;  yet,  if  there  were  two  returns  and  the  can- 
vassers had  determined  to  canvass  the  false  instead  of  the  true,  the  court 
might  correct  such  error.  People  ex  rel.  Gregg  v.  Bd.  of  Canvassers,  54 
Hun,  594. 

An  order  of  the  Appellate  Division  determining  a  proceeding  by  man- 
damus to  compel  a  recount  and  the  allowance  or  rejection  of  ballots  ob- 
jected to  as  marked  for  identification  or  rejected  as  void  is  one  finally  de- 
ciding a  special  proceeding,  and  where  only  questions  of  law  are  involved 
is  appealable,  as  of  right,  to  the  Court  of  Appeals,  and  in  such  case  it  is 
the  duty  of  that  court  to  examine  the  ballots  and  determine  their  validity. 
People  ex  rel.  Feeney  v.  Bd.  of  Canvassers,  Richmond  Co.,  156  N.  Y.  36, 
50  K  E.  Eep.  425. 

A  mandamus  to  compel  a  recount  of  ballots  may  be  issued  before  the 
board  has  completed  the  canvass. 

Writs  to  compel  a  recount  of  protested  ballots  counted  and  for  a  re- 
count of  ballots  rejected  and  not  considered  may  be  granted  on  a  single 
application,  but  should  be  issued  separately. 

An  affidavit  for  a  mandamus  under  section  114  of  the  Election  Law, 
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which  gives  the  wrong  number  of  the  senatorial  district,  is  not  void  if  the 
other  allegations  clearly  show  which  district  was  intended. 

A  writ  of  mandamus  under  section  114  of  the  Election  Law  cannot  be 
granted  upon  affidavits  on  information  and  belief  which  do  not  state  the 
sources  of  information  and  grounds  of  belief,  nor  excuse  the  failure  to 
produce  the  certificates  of  the  inspectors  of  election. 

The  inspectors  of  election  are  not  necessary  parties  to  a  proceeding 
under  section  114  of  the  Election  Law  to  compel  a  recount  of  ballots  by 
the  board  of  canvassers.  People  ex  rel.  Watkins  v.  Bd.  of  Canvassers, 
25  Misc.  444,  55  Supp.  712. 

A  petition  which  merely  states  that  rejected  split  ballots  were  not 
passed  around  to  all  the  inspectors  for  verification,  but  does  not  allege 
that  any  of  such  ballots  were  not  void,  is  insufficient  as  a  basis  for  a 
mandamus  to  compel  a  recount.  People  ex  rel.  Larhin  v.  Palmer,  27 
Misc.  569,  59  Supp.  62;  rev'd,  46  App.  Div.  366,  61  Supp.  597,  163 
ISr.  Y.  201. 

A  mere  allegation  that  the  inspectors  rejected  certain  ballots,  and  that 
upon  a  recount  it  may  turn  out  that  some  of  such  ballots  were  valid,  and 
that  petitioner  may  have  a  majority  of  the  legal  ballots,  is  not  sufficient 
to  justify  a  mandamus. 

A  mandamus  to  the  State  board  of  canvassers  is  properly  refused  where 
it  appears  that  the  relator  seeks  a  determination  that  he  was  elected  to 
an  office  that  is  in  the  possession  of  another  who  is  not  made  a  party  to 
the  proceeding.     Matter  of  Hart,  159  K  Y.  278. 

An  order  to  show  cause  why  a  peremptory  writ  of  mandamus  should 
not  be  granted,  requiring  a  board  of  town  canvassers  to  count  a  ballot 
which  they  had  rejected  as  void,  contained  a  clause  directing  the  ballot 
box  to  be  produced  before  the  court  at  which  the  order  to  show  cause  was 
returnable.  Upon  the  return  day  the  justice  opened  the  ballot  box  and 
examined  the  ballots,  and  thereupon  made  an  order  directing  the  board 
of  canvassers  to  reconvene  and  count  the  ballot  in  question. 

No  motion  was  made  to  strike  out  the  clause  contained  in  the  order  to 
show  cause  directing  the  ballot  box  to  be  produced  before  the  Special 
Term,  nor  was  any  objection  made  upon  the  argument  of  the  motion  to 
the  action  of  the  judge  in  inspecting  the  ballot. 

"Upon  an  appeal  from  the  order  directing  the  ballot  to  be  counted,  it 
was  Jield,  that,  as  the  ballot  in  question  was  before  the  court  at  Special 
Term,  all  questions  of  fact  upon  the  affidavits  as  to  what  was  the  form  of 
the  ballot  were  immaterial  and  did  not  raise  an  issue  requiring  the  grant- 
ing of  an  alternative  writ,  the  only  question  being  one  of  law  as  to  what 
were  the  rights  of  the  parties  in  regard  to  the  ballot  before  the  court; 
that,  as  the  ballot  in  question  or  a  copy  thereof  had  not  been  produced 


ELECTION    LAW.  1151 

before  the  Appellate  Division,  that  court  was  powerless  to  determine 
whether  or  not  the  judge  at  Special  Term  properly  decided  that  the  ballot 
was  valid,  and  that  the  appeal  should,  for  this  reason,  be  dismissed. 
People  ex  rel.  Courtney  v.  Unger,  No.  1,  85  App.  Div.  249,  83  .Supp.  83. 
Mandamus  lies  to  compel  an  election  board  of  canvassers  to  do  its  duty, 
but  not  to  compel  it  to  certify  the  result  by  specifying  any  particular 
number  of  votes  as  cast  for  one  party  or  the  other;  the  actual  determina- 
tion of  the  result  of  the  count  of  ballots  being  the  exclusive  province  of 
the  board,  subject  to  review  by  quo  warranto.  Metz  v.  Maddox,  189 
N.  Y.  460,  rev'g  121  App.  Div.  147,  105  Supp.  Y02. 

The  inspectors  of  a  town  meeting,  while  attempting  to  canvass  the 
votes  cast,  being  unable  to  decide  as  to  the  validity  of  certain  ballots, 
placed  them  in  a  sealed  box,  without  counting  the  votes  or  announcing  the 
result  of  the  election,  left  the  box  in  charge  of  the  chairman,  and  re- 
ferred the  matter  to  the  county  judge,  who  refused  to  consider  the  matter 
because  of  want  of  jurisdiction.  Held,  that  mandamus  will  lie  to  compel 
the  inspectors  to  convene,  open  the  box,  and  canvass  the  votes,  and  to 
the  clerk  to  enter  the  result  in  his  minutes  and  file  the  same  in  his  office. 
People  ex  rel.  Sturtevant  v.  Armstrong,  116  App.  Div.  103,  101  Supp. 
712. 

In  proceedings  for  mandamus  requiring  a  recount  and  rejection  of 
ballots  marked  objected  to  as  marked  for  identification,  the  court  may  in- 
spect the  ballots,  and  in  the  exercise  of  its  common-law  jurisdiction  direct 
their  exclusion  if  found  to  be  void  under  the  statute  on  other  grounds. 
People  ex  rel.  White  v.  Bd.  of  Aldermen,  31  App.  Div.  438,  52  Supp. 
643,  86  St.  Eep.  643. 

Where  ballots  which  have  been  held  void  have  been  treated  by  the  in- 
spectors as  marked  for  identification  and  counted,  the  court,  in  a  man- 
damus proceeding  under  section  114  of  the  act,  has  jurisdiction  to  pass 
upon  them  as  void  ballots  and  direct  the  inspectors  to  make  a  statement 
of  the  result  on  that  basis.  People  ex  rel.  White  v.  Bd.  of  Aldermen,  157 
]Sr.  Y.  431,  modif'g  31  App.  Div.  438,  52  Supp.  643. 

In  a  petition  for  mandamus  under  section  114  (now  §  381)  of  the 
Election  Law  to  obtain  a  recount  of  ballots  which  were  counted  although 
marked  for  identification  and  other  ballots  which  were  rejected  as  void, 
the  petitioner  must  state  the  particular  election  districts  in  which  the 
facts  stated  appeared  upon  the  certified  return.  A  general  allegation 
that  in  the  certified  original  returns  of  the  canvass  of  the  vote  in  all  elec- 
tion districts  of  the  city,  such  ballots  appeared  is  not  such  compliance 
with  the  statute  as  justifies  the  issuance  of  a  mandamus  to  include  all  the 
election  districts  of  the  city.  Matter  of  Ordway,  118  App.  Div.  386,  103 
F.  Y.  Supp.  360. 
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Statutory  provisions  authorizing  mandamus  in  election  cases  do  not 
divest  the  court  of  its  common-law  jurisdiction  to  issue  a  writ  of  man- 
damus commanding  the  inspectors  of  election  to  convene  and  perform  their 
duties  as  prescribed  by  statute.  People  ex  rel.  Brinh  v,  Way,  92  App. 
Div.  82,  86  iSupp.  892 ;  rev'd,  179  JST.  Y.  1Y4. 

Mandamus  will  not  lie  to  inspectors  of  election  to  compel  them  to  de- 
cide in  a  particular  manner  whether  certain  ballots  shall  be  counted  for 
or  against  any  candidate  or  wholly  rejected.  People  ex  rel.  Haverly  v. 
Hanes,  4:4:  Misc.  475,  90  Supp.  61. 

A  board  of  town  canvassers  cannot  be  compelled  by  mandamus  to  de- 
clare the  relator  elected  to  an  office  where  another  candidate  received  more 
votes  but  it  is  claimed  that  he  was  ineligible,  as  the  board  has  no  jurisdic- 
tion to  determine  the  question  of  eligibility.  People  ex  rel.  Hoisted  v. 
Canvassers  of  Cortlandt,  95  St.  Eep.  727,  61  Supp.  727. 

The  functions  of  an  election  board  of  a  town  in  receiving  votes  and 
announcing  the  result  are  not  judicial  but  ministerial,  and  hence  cannot 
be  reviewed  by  certiorari.  People  ex  rel.  Van  Sickle  v.  Austin,  20  App. 
Div.  1,  46  Supp.  526. 

The  board  of  election  canvassers,  which,  under  Laws  of  1896,  chapter 
909,  may  be  reconvened  after  it  has  made  its  determination  and  dis- 
solved, may  be  compelled  by  mandamus  to  reconvene  after  adjournment 
and  recanvass  the  vote.  People  ex  rel.  Kathan  v.  Bd.  of  Canvassers  of 
Hamilton  Co.,  75  App.  Div.  110,  77  Supp.  620. 

The  poll  clerks  being  required  by  Laws  of  1896,  chapter  909,  section 
303,  to  make  up  the  tally  sheet,  such  clerks  are  necessary  parties  to  man- 
damus proceedings  to  compel  a  recount.  The  court  may  make  proper 
orders  bringing  in  such  poll  clerks.  Matter  of  Stiles,  69  App.  Div.  589, 
75  Supp.  278. 

The  canvass  of  the  vote  is  part  of  the  submission  of  the  four  local 
option  questions  specified  in  section  16  of  the  Liquor  Tax  Law  (L.  1896, 
chap.  112),  and  such  questions  have  not  been  properly  submitted  unless 
the  vote  has  been  properly  canvassed. 

Where  the  ballot  boxes  were  not  locked  but  were  left  practically  open 
to  the  public  for  twenty-four  hours  or  more  after  they  were  canvassed  and 
were  opened  by  unauthorized  persons  and  the  ballots  examined  and  in- 
terfered with,  the  remedy  by  mandamus  to  compel  a  recanvass  of  the 
votes  is  impossible. 

But  a  special  town  meeting  will  not  be  ordered  on  the  ground  that  the 
questions  specified  in  section  16  of  the  Liquor  Tax  Law  have  not  been 
properly  submitted  when  the  only  irregularities  complained  of  are  in  the 
canvass  of  the  votes,  and  the  reasonable  inference  from  the  evidence  sub- 
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mitted  is  that  a  proper  canvass  would  not  have  affected  the  result.  Matter 
of  Burrelh  50  Misc.  261,  100  .Supp.  470. 

The  inspectors  having  passed  upon  the  question  of  local  option  at  a 
special  town  meeting,  held  that  mandamus  would  not  issue  to  correct  the 
vote  on  the  question  taken  at  a  previous  biennial  town  meeting.  People 
ex  rel.  Wood  v.  Town  Canvassers  of  Randolph,  32  Misc.  131,  66  Supp. 
197. 

Where  the  ballot  on  local  option  was  defective  in  form,  the  remedy  is 
not  by  mandamus  to  compel  the  inspectors  to  reconvene  and  reject  the 
ballots  improperly  worded,  but  by  a  special  election.  People  ex  rel. 
Caffrey  v.  Mosso,  30  Misc.  164,  63  Supp.  588. 

Mandamus  will  not  issue  to  require  the  board  of  inspectors  of  election  to 
reconvene  and  reject  all  ballots  received  by  them  for  or  against  the  ques- 
tions submitted  at  a  town  election  under  section  16  of  the  Liquor  Tax 
Law,  where  the  town  clerk  neglected  to  post  and  publish  the  notice  re- 
quired by  statute  that  the  questions  would  be  voted  upon,  since  the  board 
has  no  legal  right  to  reject  the  ballots,  and  the  vote  being  invalid  the 
remedy  for  such  failure  to  properly  submit  the  questions  is  a  resubmis- 
sion under  the  provisions  of  the  law.  Matter  of  O'Hara,  63  App.  Div. 
512,  71  Supp.  613. 

A  stockholder  of  a  corporation  who  manages  hotels  as  its  agent  has  not 
such  a  clear  right  to  a  liquor  tax  certificate  as  to  enable  him  to  maintain, 
as  an  individual,  a  proceeding  for  a  mandamus  to  compel  a  recount  of  the 
ballots  cast  at  an  election  on  the  question  of  permitting  the  sale  of  liquor 
without  making  the  corporation  a  party.  People  ex  rel.  Earth  v.  Bd. 
of  Town  Canvassers,  32  Misc.  123,  66  Supp.  199. 

If  ballots  which  should  have  been  held  void  and  not  have  been  counted, 
under  the  Election  Law  (L.  1896,  chap.  909,  §  105),  have  been  treated 
by  the  inspectors  as  ballots  marked  for  the  purpose  of  identification 
(§  110,  subd.  3)  and  counted,  the  court,  in  a  mandamus  proceeding  under 
the  statute  subjecting  the  ballots  to  judicial  investigation  (§  114),  has 
jurisdiction  to  pass  upon  them  as  void  ballots  and  to  direct  the  inspectors 
to  make  a  statement  of  the  result  of  the  election  on  that  basis.  People 
ex  rel.  White  v.  Aldermen,  157  K  Y.  431,  modifg  31  App.  Div.  438. 

Where  no  judicial  proceedings  are  pending  and  it  does  not  appear  that 
any  will  be  brought,  the  court  is  without  power  to  grant  an  order  under 
section  374  of  the  Election  Law  to  open  ballot  boxes  containing  ballots 
not  void  or  protested,  upon  the  application  of  parties  who  allowed  the 
time  within  which  they  might  have  applied  for  a  mandamus  under  sec- 
tion 381  to  expire.     Matter  of  Ulrich,  67  Misc.  196,  122  Supp.  601. 

Where  the  correctness  of  a  canvass  of  the  votes  of  a  county  was  un- 
assailed  a  private  citizen  and  taxpayer,  in  the  absence  of  statute,  was  not 
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entitled  to  mandamus  to  compel  a  second  canvass  on  the  ground  that  the 
original  one  not  made  by  the  officers  authorized  by  law.  Matter  of 
Scofield,  102  App.  Div.  358,  92  Supp.  672. 

ARTICLE  VI. 
MANDAMUS  TO  COUNTY  OH  STATE  BOARD.     §§  433,  435. 
§  433.  Mandamus  to  county  or  state  board  of  canvassers  to  correct  errors,  1154. 
§  435.  Mandamus  to  state  board  to  canvass    corrected  statements    of  county 
boards,  1154. 

§  433.    Mandamus  to  county  or  state  boards  of  canvassers  to  correct  errors. 

The  Supreme  Court  may,  upon  affidavit  presented  by  any  voter,  showing  that  errors 
have  occurred  in  any  statement  or  determination  made  by  the  state  board  of  canvas- 
sers, or  by  any  board  of  county  canvassers,  or  that  any  such  board  has  failed  to  act 
in  conformity  to  law,  make  an  order  requiring  such  board  to  correct  such  errors,  or 
perform  its  duty  in  the  manner  prescribed  by  law,  or  show  cause  why  such  correction 
should  not  be  made  or  such  duty  performed.  If  such  board  shall  fail  or  neglect  to 
make  such  correction,  or  perform  such  duty,  or  show  cause  as  aforesaid,  the  court  may 
coopel  such  board,  by  writ  of  mandamus,  to  correct  such  errors  or  perform  such  duty; 
and  if  it  shall  have  made  its  determination  and  dissolved,  to  reconvene  for  the 
purpose  of  making  such  corrections  or  performing  such  duty.  Such  meeting  of  the 
board  of  state  or  county  canvassers  shall  be  deemed  a  continuation  of  its  regular 
session,  for  the  purpose  of  making  such  corrections,  or  otherwise  acting  as  the  court 
may  order,  and  the  statements  and  certificates  shall  be  made  and  filed  as  the  court 
shall  direct,  and  shall  stand  in  lieu  of  the  original  certificates  and  statements  so  far 
as  they  shall  vary  therefrom,  and  shall  in  all  places  be  treated  with  the  same  effect 
as  if  such  corrected  statements  had  been  a  part  of  the  originals  required  by  law. 

A  special  proceeding  authorized  by  this  section  must  be  commenced  within  four 
months  after  the  statement  or  determination  in  which  it  is  claimed  errors  have 
occurred  was  made,  or  within  four  months  after  it  was  the  duty  of  the  board  to  act  in 
the  particular  or  particulars  as  to  which  it  is  claimed  to  have  failed  to  perform  its 
duty. 
§  435.    Mandamus  to  state  board  to  canvass  corrected  statements  of  county  boards. 

The  Supreme  Court  shall,  upon  application  of  a  candidate  interested  in  the  result 
of  such  new  or  corrected  statement,  or  of  any  voter  in  the  county  from  which  such 
statement  came,  and  upon  proof  by  affidavit  that  the  same  has  been  made  and  filed 
as  herein  provided,  and  that  the  state  board  of  canvassers  has  neglected  or  refused  to 
act  thereon  within  the  time  above  prescribed,  require  said  board  to  act  upon  such 
new  or  corrected  statement,  and  canvass  the  same  as  above  provided,  or  show  cause 
why  it  should  not  do  so ;  and  in  the  event  of  the  failure  of  such  board  to  act  upon  such 
new  or  corrected  statement  and  canvass  the  same,  or  show  cause  as  aforesaid,  the 
court  may  compel  such  board  by  writ  of  mandamus  to  act  upon  and  canvass  such  new 
or  corrected  statement,  and  make  a  statement,  certificate  and  declaration  in  accordance 
therewith;  and  if  the  state  board  of  canvassers  shall  have  made  a  determination,  and 
adjourned  or  dissolved  before  receiving  such  new  or  corrected  statement,  the  court 
may  compel  such  board  to  reconvene  for  the  purpose  of  carrying  out  its  order  and 
direction;  and  for  that  purpose  the  meeting  of  said  board  shall  be  deemed  a  contin- 
uance of  its  regular  session. 

The  Board  of  State  Canvassers  acts  ministerially  in  the  main  in  making 
their  certificate.  Their  judicial  power  extends  no  further  than  to  take 
notice  of  matters  of  public  notoriety.  The  Supreme  Court  alone  has  the 
power  to  go  behind  the  returns  of  the  canvassers  and  the  ballot  box  and 
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determine  the  intention  of  the  voters  by  evidence  aliunde  the  return. 
People  V.  Cook,  8  N.  Y.  67,  afE'g  14  Barb.  259. 

The  State  Board  of  Canvassers  acts  ministerially  and  has  no  power  to 
act  outside  the  returns  and  institute  an  inquiry  as  to  the  eligibility  of 
candidates.  Matter  of  Sherwood,  129  K  Y,  360,  41  St.  Eep.  912,  29 
K  E.  Eep.  345. 

The  State  Board  of  Canvassers  cannot  act  upon  anything  except  the 
certified  statement  required  to  be  made.  This  statement  cannot  contain 
anything  except  whole  number  of  votes  cast,  names  of  candidates,  and 
number  of  votes  received  by  each.  People  ex  rel.  Derhy  v.  Bicej  129  'N. 
Y.  461.  The  court  ought  not  to  grant  mandamus  to  compel  the  issuance 
of  a  certificate  of  election  to  one  who  has  no  right  to  the  position  under 
the  Constitution.  Matter  of  Sherwood,  129  IST,  Y.  360,  41  St.  Eep.  912, 
29  N.  E.  Eep.  345.  The  public  has  an  interest  in  the  result  of  the 
election,  and  any  citizen  has  a  right  to  invoke  the  aid  of  the  court  in  com- 
pelling the  board  of  canvassers  to  perform  their  official  duties.  People 
ex  rel.  Dailey  v.  Rice,  129  IST.  Y.  449,  41  St.  Eep.  938. 

Mandamus  lies  to  the  State  Board  of  Canvassers  to  compel  it  to  reject 
and  disregard  a  paper  purporting  to  be  a  return  of  a  board  of  canvassers, 
but  which  is  not  properly  signed  and  certified,  and  does  not  give  the  re- 
sults of  a  legal  canvass,  and  to  compel  it  to  consider  a  proper  return. 
People  ex  rel.  Daley  v.  Bice,  129  K  Y.  449,  41  St.  Eep.  938. 

Until  the  legal  presumption  that  the  iState  Board  of  Canvassers  will  per- 
form its  statutory  duty  is  overcome,  a  peremptory  mandamus  will  not  lie. 
People  ex  rel.  Derby  v.  Bice,  129  K  Y.  465. 

When  a  relator  seeks  a  determination  by  mandamus  of  a  canvassing 
board  that  he  has  been  elected  to  an  office  in  the  possession  of  another, 
claiming  title  thereto,  who  is  not  a  party  to  the  proceeding,  the  court 
may  refuse  the  writ  as  a  matter  of  discretion,  leaving  him  to  his  remedy 
in  the  action  provided  by  law  for  the  determination  of  a  title  to  an  office. 
Matter  of  Hart,  159  N.  Y.  278. 

The  board  of  county  canvassers  is  merely  an  administrative  body  and 
cannot  exercise  the  judicial  function  of  passing  upon  the  Constitution  of 
the  State,  nor  will  the  court  direct  the  board  to  do  what  it  has  itself  no 
power  to  do.  It  must  confine  itself  to  correcting  errors.  Matter  of 
Woods,  5  Misc.  575,  56  St.  Eep.  274,  26  Supp.  169  (449). 

Mandamus  will  lie  to  compel  a  county  board  of  canvassers  to  send  back 
to  the  inspectors  for  correction  returns  upon  which  the  names  of  candi- 
dates are  incorrectly  given  or  misspelled ;  but  the  writ  will  not  lie  to  com- 
pel the  canvassers  to  canvass  returns,  when  it  is  proven  that  such  returns 
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are  illegal  because  of  a  violation  of  the  statute  by  the  inspectors  in  re- 
ceiving and  counting  certain  votes.  People  ex  rel.  Munroe  v.  Bd.  of  Can- 
vassers, 129  ]Sr.  Y.  469. 

The  duty  of  the  county  clerk  is  merely  ministerial,  and  if  the  official 
statement  of  the  board  of  county  canvassers  sets  forth  the  action  of  the 
board,  it  is  his  duty  to  certify  it  and  file  it.  Daly  v.  Bd.  of  Canvassers, 
129  ISr,  Y.  449,  41  St.  Rep.  938. 

The  duties  of  the  State  Board  of  Canvassers  are  purely  ministerial, 
and  they  have  no  power  to  decide  whether  vacancies  in  office  exist.  In 
the  absence  of  a  certificate  of  the  Secretary  of  State  that  a  vacancy  exists, 
where  votes  have  been  cast  for  the  offiice,  it  is  their  duty  to  make  and 
file  a  statement  of  the  facts,  but  they  cannot  grant  a  certificate  of  election 
to  such  office,  and  a  mandamus  will  not  lie  to  compel  them  to  do  so. 
Matter  of  Hart,  161  N.  Y.  507. 

The  court  has  no  power  to  interfere  by  mandamus  with  the  canvassing 
of  returns  regular  upon  their  face  by  the  county  board  when  it  is  simply 
alleged  that  fraud  has  been  committed  in  the  counting  of  votes  by  the  in- 
spectors. If  there  were  two  returns,  one  true  and  the  other  false,  the 
court  might  compel  the  board  to  canvass  the  true  one.  People  ex  rel. 
Gregg  v.  Board,  54  Hun,  595,  8  Supp.  259. 

A  writ  of  mandamus  will  issue  to  compel  the  canvassing  board  to  send 
back  to  the  inspectors,  for  correction,  returns  which  do  not  show  upon 
their  face  that  any  particular  person  received  any  votes  whatsoever,  and 
which  do  not  contain  a  statement  of  the  number  of  general  ballots  pro- 
tested as  "  marked  for  identification."  People  ex  rel.  Banton  v.  City  of 
Syracuse,  88  Hun,  203,  34  Supp,  661. 

The  court  cannot  compel  the  county  board  of  canvassers  to  change  the 
returns  of  a  general  election  so  as  to  show  separately  the  number  of  votes 
cast  for  the  office  of  Governor  in  the  name  of  and  under  the  emblem  of  the 
political  party  whose  candidate  for  the  office  was  the  same  as  that  of 
another  political  party,  in  order  that  it  shall  appear  from  the  returns  filed 
in  the  office  of  the  Secretary  of  State  whether  or  not  such  first  mentioned 
political  party  polled  10,000  votes  for  State  officers  at  such  election,  and  is 
thus  entitled  to  make  its  nominations  for  the  next  year  by  convention. 
People  ex  rel.  Boies  v.  Bd.  of  Canvassers,  79  App.  Div.  514,  80  Supp.  25. 

The  court,  in  reviewing  the  determination  of  the  county  board  of 
election  canvassers,  cannot  consider  affidavits  as  to  the  party  intended  to 
be  voted  for.  People  ex  rel.  Eathan  v.  Bd.  of  Canvassers,  75  App.  Div. 
110,  77  Supp.  620. 
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Upon  an  application  for  a  writ  of  mandamus  to  require  the  board  of 
canvassers  of  a  county  to  reconvene  and  correct  alleged  errors  in  its  can- 
vass of  the  votes  cast  upon  a  question  submitted,  the  court  has  no  power 
to  decide  whether  the  question  as  printed  on  the  ballot  was  in  the  form 
prescribed  by  law.  People  ex  rel.  Williams  v.  Bd.  of  Canvassers,  105 
App.  Div.  197,  94  Supp.  996 ;  afif'd,  183  N.  T.  538. 

ARTICLE  VII. 
CORRUPT  PRACTICES.     §{  S40-I61. 

The  more  important  provisions  of  the  Corrupt  Practices  Act  which 
first  became  a  law  as  chapter  502,  Laws  of  1896,  are  fully  and  clearly 
stated  by  Spencer,  J.,  in  opinion  in  Matter  of  Lance,  55  Msc.  13,  at  p,  14. 
He  says :  "  The  statute  referred  to  is  known  as  the  Corrupt  Practices  Act, 
so  called  because  it  is  intended  to  prevent  the  corrupt  use  of  money  in 
connection  with  elections.  It  was  adopted  by  the  Legislature,  not  as  a 
separate  and  independent  enactment,  but  as  supplemental  to  the  Election 
Law,  and  should  be  regarded  as  a  part  of  the  same.  Many  of  its  pro- 
visions are  not  intelligible  unless  so  construed. 

"  It  is  a  new  departure  in  the  regulation  of  political  parties,  its  sole  in- 
tention being,  as  expressed  in  its  title,  to  provide  for  the  publication  of 
political  contributions,  the  expenditures  of  political  campaign  funds,  and 
for  judicial  inquiries  in  regard  to  the  same.  In  order  to  accomplish  these 
results,  it  provides:  First,  that  any  person  who  independently  expends 
money  for  the  purpose  of  promoting  the  success  or  defeat  of  a  political 
party  or  the  election  or  defeat  of  a  candidate  for  public  office,  other  than 
for  his  own  personal  expenses,  shall  file  with  the  .Secretary  of  State  a 
written  statement  of  the  money  so  contributed  and  expended;  secdnd, 
that  any  association  of  three  or  more  persons  co-operating  to  aid  or  pro- 
mote the  success  or  defeat  of  a  political  party  or  principle,  or  to  aid  in  the 
election  or  defeat  of  a  candidate  for  public  office,  shall  be  regarded  as  a 
political  committee  and  shall  have  a  treasurer,  who  shall  receive  and  ex- 
pend the  moneys  contributed  for  those  purposes  and  who  shall  file  a  state- 
ment with  the  Secretary  of  State  of  all  such  contributions  and  disburse- 
ments. 

"  In  order  to  insure  the  filing  of  such  statements,  the  statute  provides, 
that,  in  case  any  person  or  committee  shall  fail  to  file  such  a  statement 
within  the  time  prescribed,  or  shall  file  a  false,  erroneous,  or  incomplete 
statement,  the  Attorney-General,  a  district  attorney,  or  candidate  voted 
for  at  the  election,  or  any  five  qualified  voters  who  voted  at  such  election, 
may  apply  to  the  Supreme  Court  or  to  a  justice  thereof,  who,  thereupon 
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must  forthwith  hold  a  summary  inquest  inquiring  as  to  such  failures ;  and, 
in  case  the  court  or  justice  shall  find  thit  such  person  or  committee  has 
failed  to  file  such  a  statement  or  has  filed  a  false  or  incomplete  one,  with- 
out willful  intent,  the  court  or  justice  may  render  judgment  requiring  the 
person  or  committee  to  file  the  statement  or  file  an  amended  statement 
within  ten  days  from  the  entry  of  such  judgment;  and,  if  the  court  or 
justice  shall  find  that  such  person  or  committee  was  guilty  of  a  willful 
intent  to  defeat  the  provisions  of  the  statute,  or  shall  fail  to  file  any  state- 
ment as  required  by  the  court  or  justice,  the  person  or  committee  shall  be 
adjudged  guilty  of  a  contempt  of  court  and  liable  to  a  fine  not  exceeding 
a  thousand  dollars  or  to  imprisonment  for  one  year,  or  both." 

It  will  be  noted  on  an  examination  of  the  statute  as  it  now  stands  that 
it  was  amended  by  chapter  596  of  the  Laws  of  1907,  so  as  to  meet  the 
objections  stated  in  Judge  Spencer's  opinion  and  upon  which  it  was  held 
unconstitutional  as  first  enacted.  For  the  statute  in  full  reference  is  had 
to  Consolidated  Statutes,  vol.  2,  p.  1609. 

Article  20  of  the  Election  Law  is  intended  to  compel  publicity  in  re- 
gard to  campaign  funds  and,  in  case  of  improper  expenditure,  to  render 
easy  the  prosecution  of  the  offender ;  and  to  that  emd  should  receive  a  fair 
and  liberal  construction. 

The  proceeding  for  which  the  article  provides  must  be  based  upon  a 
petition  that  states  facts  showing  failure  to  comply  with  the  provisions  of 
the  law  and  the  names  of  the  persons  or  committees  charged  with  such 
failure. 

The  provision  of  said  article  requiring  the  treasurer  of  every  political 
committee  to  file  a  statement  is  satisfied  by  a  statement  of  every  dis- 
bursement made  directly  from  the  funds  of  the  committee  by  such 
treasurer,  with  the  name  of  the  person  or  committee  to  whom  it  was  made, 
the  date  thereof,  and  the  purpose  of  the  expenditure  or  disbursement ;  and 
the  treasurer  is  not  required  to  state  the  manner  in  which  the  money  was 
actually  applied  by  those  to  whom  he  paid  it  for  a  specific  purpose.  Mat- 
ter of  McLenna,n,  65  Misc.  644. 

ARTICLE  VIIL 

APPEALS. 
A  county  clerk  has  the  right  to  institute  proceedings  for  the  review  of 
an  order  commanding  him  to  do  an  official  act  which  he  deems  to  be  a 
violation  of  the  statutes  of  the  State,  and  the  fact  that  he  has  no  pecuniary 
interest  in  the  act  does  not  affect  his  right  to  appeal.  Matter  of  Cudde- 
hach,  3  App.  Div.  103,  39  Supp.  388. 
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In  the  Matter  of  Mitchell,  81  Hun,  401,  it  was  held  that  an  application 
for  an  order  under  section  65  of  chapter  680  of  the  Laws  of  1892,  over- 
ruling the  decision  of  the  officer  with  whom  the  certificate  of  nomination 
of  a  candidate  is  filed  as  to  the  validity  thereof,  is  a  special  proceeding  as 
defined  by  the  Code,  and  an  appeal  may  be  taken  from  an  order  affi.rming 
or  overruling  the  determination  of  such  officer  when  the  appeal  can  be 
heard  and  determined  in  due  season.  It  is  further  held  that  inasmuch 
as  the  original  Ballot  Reform  Act  was  entitled  "An  act  to  promote  inde- 
pendence of  voters,"  the  law  of  1892,  based  thereon,  should  be  interpreted 
so  far  as  possible  in  accordance  with  the  provisions  therein  indicated.  It 
was  held,  in  the  Matter  of  Woodworth,  64  Hun,  522,  that  it  was  not  the 
province  of  the  court  to  decide  abstract  questions  of  law  which  could  have 
no  effect  either  upon  the  candidate  or  upon  the  election,  and  the  court 
dismissed  the  appeal  upon  that  ground.  Subsequently  a  like  ruling  was 
made  in  Matter  of  Emmett,  9  App.  Div.  237,  41  Supp.  500,  to  the  effect 
that  the  Appellate  Division  could  make  no  order  which  would  be  effective 
after  the  election,  and  that  the  appeal  should  be  dismissed.  On  appeal, 
however,  in  150  N".  Y.  538,  it  was  held  that  an  appeal  lies  to  the  Appellate 
Division  from  an  order  made  reviewing  the  determination  of  the  filing 
officer  upon  a  contested  certificate  of  nomination  under  section  56,  and 
that  the  provisions  of  that  section,  that  an  order  reviewing  the  determina- 
tion with  whom  the  contested  certificate  of  nomination  had  been  filed  must 
be  made  on  or  before  the  last  day  fixed  for  the  filing  of  certificates  of 
nomination  to  fill  vacancies,  applies  only  to  the  original  order  of  review, 
provided  for  therein,  and  does  not  limit  the  time  within  which  the  Ap- 
pellate Division  may  entertain  and  adjudicate  an  appeal  from  such  an 
order.  The  order  appealed  from  was  reversed  and  the  case  remanded  to 
the  Appellate  Division  to  be  decided  as  it  deemed  proper.  See,  also. 
Matter  of  Madden,  148  K  Y.  136,  in  which  the  court  states:  "While 
this  appeal  and  the  decision  of  the  question  is  of  no  practical  importance 
in  this  particular  case,  yet  as  the  courts  in  the  first  and  second  depart- 
ments have  reached  opposite  conclusions  upon  the  question,  a  final  de- 
cision seems  to  be  required  to  prevent  embarrassment  in  the  future  from 
conflicting  judicial  decisions." 

A  person  who  is  not  one  of  the  candidates  in  a  certificate  of  nomina- 
tion, but  who  is  substituted  as  a  party  in  place  of  the  county  clerk  in  a 
proceeding  to  review  the  determination  of  the  clerk  on' the  filing  of  a 
certificate  of  nomination,  cannot  appeal  from  an  order  of  a  justice  of  the 
Supreme  Court  ordering  the  county  clerk  to  print  on  the  official  ballot  the 
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names  of  certain  nominees.  Matter  of  Woodworth,  64  Hun,  522,  19 
Supp.  525. 

The  Special  Term  is  expressly  authorized  by  statute  to  review  sum- 
marily the  decision  of  the  board  of  elections  and  to  make  such  order  in 
the  premises  as  justice  may  require,  and  the  order  of  the  Special  Term 
is  appealable.    Matter  of  Halpin,  108  App.  Div.  271,  95  Supp.  611. 

On  appeal  from  an  order  of  the  Appellate  Division  aiSrming  on  cer- 
tiorari proceedings  of  a  board  of  aldermen  determining  an  election  con- 
test, no  question  of  law  is  presented  for  review  as  to  the  validity  of  bal- 
lots cast,  where  the  return  does  not  show  what  the  action  of  the  board  was 
on  specific  ballots.  People  ex  rel.  Erulish  v.  Fornes,  175  N.  Y.  114, 
aff'g  79  App.  Div.  618,  80  Supp.  385. 

An  order  of  the  Appellate  Division  in  a  proceeding  by  mandamus  for 
the  recount  of  ballots  objected  to  as  marked  for  identification  or  rejected 
as  void,  and  presenting  a  question  of  law  for  review,  is  appealable  as  a 
matter  of  right  to  the  Court  of  Appeals  as  an  order  finally  determining  a 
special  proceeding.  People  ex  rel  Feeney  v.  Bd.  of  Canvassers^  156  ~N.  Y. 
36,  modif'g  23  App.  Div.  201,  48  Supp.  866 ;  motion  for  rehearing  de- 
nied, 156  K  Y.  686. 

Upon  the  canvass  of  the  votes  cast  at  a  town  meeting  the  board  of 
canvassers  rejected  one  vote  as  being  void,  and  indorsed  the  same  "  marked 
for  identification,"  and  upon  an  application  for  a  peremptory  writ  of 
mandamus  compelling  the  board  to  count  the  said  ballot,  in  the  order  to 
show  cause  why  the  peremptory  writ  should  not  be  granted,  the  justice 
granting  the  same  directed  the  ballot  box  to  be  presented  to  the  court  at 
which  the  said  order  was  returnable,  and  upon  the  return  of  the  order 
the  justice  opened  the  ballot  box  and  examined  the  ballots,  and  thereupon 
made  an  order  directing  the  board  to  reconvene  and  count  the  said  ballots. 
Held,  that  an  appeal  from  such  order  should  be  dismissed  where  the  bal- 
lot in  question  was  not  produced  before  the  reviewing  court  nor  any  copy 
thereof  from  which  the  appellate  court  could  determine  whether  or  not 
the  judge  properly  decided  that  the  ballot  was  valid.  People  ex  rel. 
Courtney  v.  Unger,  85  App.  Div.  249,  83  .Supp.  83. 

Mandamus  is  not  the  proper  remedy  to  test  the  title  to  a  public  oiSce 
of  which  there  is  a  de  facto  incumbent.  Hence,  an  appeal  from  the  denial 
of  an  application  for  a  peremptory  writ  of  mandamus  to  compel  can- 
vassers to  exclude  votes  cast  at  election  will  be  dismissed  if  thereafter  the 
canvassers  certified  that  another  person  was  elected  and  he  is  in  possession 
of  the  office.  People  ex  rel.  Beverforden  v.  Bauer,  137  App.  Div.  67,  122 
Supp.  60. 
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ARTICLE  IX. 

PRECEDENTS. 

Proceeding  for  Order  to  Set  Aside  Certificate  of  Primary  Election 
and  for  Order  Directing  New  and  Correct  Return  and  Certi- 
ficate (Matter  of  Rabbitt  v.  Garand,  89  App.  Div.  119). 

Order  to  Show  Cause. 

In  the  Maxteb  of  the  Complaint  of  JOHN 
RABBITT,  SOLOMON  DOTTER,  JOHN 
COFFEY,  JOHN  SEROR  and  EDWARD 
O'LEARY,  'Citizens  or  the  State  of  New 

YOBK, 

V. 

JOHN  C.  GARAND  and  TIMOTHY  OTIEAKN 
AS  Peimaky  Inspectors;  EDWARD 
O'HEARN,  WILLIAM  E.  CAIN,  CHARLES 
RILEY,  JAMES  CLARK,  JOHN  GROM- 
LEY,  Jr.,  and  JOHN  FRANEY,  as  Cus- 
todian OF  Peimaky  Recobds  of  the 
County  of  Albany. 


On  reading  and  filing  the  petition,  etc.  (Eecital  of  petition  and  accom- 
panying affidavits), 

Ordered,  tliat  the  above-named  John  C.  Garand  and  Timothy  O'Heam, 
composing  the  board  of  primary  inspectors  of  the  Democratic  primary  in  the 
third  election  district  of  the  fourth  ward  of  the  city  of  Cohoes,  and  Edward 
O'Heam,  WiUiam  E.  Cain,  James  Clark,  John  Gromley,  Jr.,  Charles  Kiley 
and  John  Praney,  as  custodian  of  primary  records  of  the  county  of  Albany, 
show  cause  before  me  at  the  supervisors'  room  in  the  courthouse  in  the  city 
of  Troy,  Eensselaer  county,  N.  Y.,  on  the  13th  day  of  October,  1903,  at  ten 
o'clock  in  the  forenoon  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  an  order  should  not  be  made  and  entered,  directing  the  said  John 
C.  Garand  and  Timothy  O'Heam,  composing  the  board  of  primary  inspectors 
in  and  for  the  third  election  district  of  the  fourth  ward  of  the  city  of  Cohoes, 
to  reconvene  and  make,  sign  and  file  a  return  of  the  true  vote  cast  at  the 
Democratic  primary  election  in  the  said  election  district  of  said  ward,  and 
the  alleged  return,  heretofore,  and  on  the  16th  day  of  September,  1903,  filed 
with  the  custodian  of  primary  records,  of  the  county  of  Albany  be  canceled 
and  set  aside,  and  any  and  all  certificates  granted  and  made  by  said  custodian 
of  primary  records  to  the  said  Edward  O'Hearn,  William  E.  Cain,  Charles 
Eiley,  James  Clark  and  John  Gromley,  Jr.,  in  anywise  certifying  that  they 
were  elected  and  nominated  at  said  primary,  be  canceled  and  set  aside;  and 
why  an  order  should  not  be  made  declaring  the  petitioners  herein  elected, 
and  said  custodian  of  primary  records  directed  to  issue  to  said  petitioners  a 
certificate  showing  their  election  and  nomination,  and  said  custodian  of 
primary  records  be  directed  to  place  upon  the  official  ballot  of  the  fourth 
ward,  to  be  used  at  the  election  to  be  held  November  3,  1903,  in  the  Demo- 
cratic column,  the  names  of  your  petitioners,  John  Seror,  as  candidate  for 
alderman,  and  Edward  O'Leary,  as  candidate  for  supervisor,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  meet  and  proper. 

Let  a  copy  of  the  petition,  affidavits  and  order  to  show  cause  be  served 
npon  (naming  parties),  by  delivering  a  copy  thereof  to  each  of  them  person- 
ally or  if  such  service  cannot  be  made,  by  delivering  a  copy  thereof  at  their 
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respective  places  of  residence,  on  or  before  the  8th  day  of  October,  1903. 
Service  on  or  before  the  8th  day  of  October,  1903,  S'hall  be  sufficient  service. 
Dated,  October  6,  1903. 

(Same  title.)  P**^*^""- 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  John  Eabbitt,  Solomon  Dotter,  John  Cofiey,  John  Seror 
and  Edward  O'Leary,  complainants,  respectfully  shows: 

First.  That  each  of  your  petitioners  are  citizens  of  the  State  of  New  York, 
county  of  Albany  and  city  of  Cohoes,  and  residents  of  and  duly  qualified 
electors  of  the  fourth  ward  of  said  city  of  Cohoes,  and  enrolled  upon  the 
primary  records  of  said  ward  for  the  current  year  as  Democrats 

Second.  That  the  Democratic  party  cast  in  excess  of  10,000  votes  at  the 
general  election  in  1902,  the  same  being  an  election  at  which  a  Governor 
of  the  State  of  New  York  was  being  elected,  and  said  Democratic  party  is 
entitled  to  representation  in  the  board  of  election  inspectors  pursuant  to  the 
provisions  of  the  Constitution  of  the  State  of  New  York  and  the  laws  of 
said  State. 

Third.  That  the  general  committee  of  the  Democratic  party  of  the  county 
of  Albany,  in  and  about  the  year  1901,  duly  adopted  a  resolution  declaring 
that  said  committee  desired  to  come  in  under  the  provisions  of  the  Primary 
Election  Law,  and  extended  the  same  to  the  city  of  Cohoes;  and  a  duly 
attested  copy  of  said  resolution  was  duly  filed  with  the  Secretary  of  State 
of  the  State  of  New  York  and  the  county  clerk  of  the  county  of  Albany  prior 
to  the  1st  day  of  July,  1903,  and  said  resolution  is  stUl  in  full  force  and  effect. 

Fourth.  That  the  fourth  ward  of  said  city  of  Cohoes  is  composed  of  three 
election  districts,  which  have  been  duly  subdivided  into  two  primary  election 
districts  —  one  including  the  first  and  second  election  districts  of  said  ward, 
and  the  other  comprises  the  third  election  district  of  said  ward. 

Fifth.  That  on  the  15th  day  of  September,  1903,  an  official  primary  of  the 
Democratic  party  was  held  in  and  for  said  fourth  ward  of  the  city  of  Cohoes 
for  the  purpose  of  electing  three  members  of  the  Democratic  general  com- 
mittee to  represent  said  ward,  the  terms  of  the  present  incumbents  in  said 
office  expiring  on  the  1st  day  of  December,  1903,  and  electing  delegates,  com- 
mittees, and  nominating  an  alderman  and  supervisor  to  represent  said  ward, 
as  appears  by  the  candidates  named  upon  the  tickets  "A"  and  "  B  "  annexed 
hereto;  that  at  said  primary  election  two  sets  of  tickets,  containing  different 
candidates,  were  being  voted  —  one  of  which  a  copy  is  hereby  annexed  and 
marked  "A"  and  the  other  a  copy  of  which  is  hereto  annexed  and  marked 
"  B ;"  that  your  petitioners  are  the  persons  who  were  candidates  for  said  office 
upon  the  ticket  marked  "A,"  viz.,  for  members  of  the  Democratic  general 
committee,  petitioners  John  Eabbitt,  Solomon  Dotter  and  John  Coffey;  for 
alderman,  petitioner  John  Seror,  and  for  supervisor,  petitioner  Edward 
O'Leary.  That  said  primary  was  opened  at  about  two  p.  m.  on  said  15th 
day  of  September,  1903,  and  continued  until  about  nine  o'clock  v.  m.  of  that 
day.  That  John  C.  Garand  and  Timothy  O'Hearn,  mentioned  in  the  title 
to  these  proceedings,  were  the  inspectors  of  said  primary  in  said  third  elec- 
tion district  and  acted  as  such. 

Sixth.  Upon  information  and  belief,  that  only  fifty-eight  ballots  in  all 
were  actually  cast  at  said  primary  election  in  said  third  district  of  said 
fourth  ward  in  said  city  of  Cohoes.  That  the  information  and  belief  of 
deponents  is  founded  upon  the  affidavits  of  Michael  Moore  and  Thomas  Eyan, 
respectively  verified  the  5th  day  of  October,  1903,  and  which  are  hereto 
annexed  and  made  a  part  hereof. 
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Seventh.  Upon  information  and  belief  that  of  the  ballots  so  cast  at  least 
thirty-four  were  cast  for  the  candidates  upon  the  ticket  marked  "A."  That 
the  information  and  belief  of  deponents  is  based  upon  the  affidavits  of  David 
Ashworth,  Michael  Moore  and  Thomas  Eyan,  verified  respectively  October  5, 
1903,  and  hereto  annexed  and  made  a  part  of  this  petition. 

Eighth.  Upon  information  and  belief  that  at  nine  o'clock  p.  ji.  of  said 
15th  day  of  September,  1903,  and  before  the  ballot  box  was  opened  for  the 
purpose  of  canvassing  the  votes  and  before  the  canvass  of  the  votes  was  com- 
menced in  said  third  district  of  said  fourth  ward,  the  said  inspectors  of 
election  forcibly  and  with  arms  ejected  from  the  polling  place  each  and 
every  of  the  watchers  duly  designated  by  the  candidates  upon  said  ticket  "A" 
and  all  the  sympathizers  with  said  ticket,  and  each  and  every  person  in  said 
room,  except  the  said  inspectors  and  the  watchers  appointed  by  the  candi- 
dates upon  said  ticket  marked  "B."  That  immediately  the  doors  of  said 
polling  place  were  closed  and  fastened,  the  public  excluded  therefrom  and 
all  persons  excluded  from  said  polling  place  during  the  canvass  of  said  votes, 
except  the  said  inspectors  and  the  said  watchers  named  by  the  candidates 
upon  the  ticket  marked  "  B."  That  the  information  and  belief  of  deponents 
as  to  the  allegations  contained  in  this  count  or  paragraph  of  the  petition  is 
based  upon  the  facts  set  forth  in  the  affidavits  of  Thomas  Eyan,  David  Mig- 
gins,  John  H.  Eiley  and  Phileas  C.  Dandurand,  verified  respectively  Octo- 
ber 5,  1903,  and  hereto  annexed  and  made  a  part  of  this  petition. 

Ninth.  Upon  inforniation  and  belief,  that  immediately  thereafter  and  on 
September  16,  1903,  and  for  the  purpose  of  defrauding  your  petitioners  of 
their  rights,  the  said  John  C.  Garand  and  Timothy  O'Hearn,  pretending  to 
act  as  such  primary  inspectors,  made  and  filed  with  the  custodian  of  primary 
records  a  statement  in  writing  purporting  to  be  a  return  of  the  votes  cast 
in  said  third  election  district  at  said  primary  —  setting  forth  that  eighty-two 
ballots  were  cast  at  said  primary,  and  that  sixty-one  of  the  same  were  cast 
for  the  candidates  upon  ticket  hereto  annexed  marked  "B,"  and  twenty-one 
for  the  candidates  upon  ticket  hereto  annexed  marked  "A;"  that  said  state- 
ment was  untrue  and  fraudulent  and  made  for  the  purpose  of  defrauding 
these  petitioners  of  their. Just  rights.  That  the  information  of  the  deponents 
as  to  the  allegations  set  forth  in  this  count  or  paragraph  of  the  petition  is 
founded  upon  the  facts  set  forth  in  the  affidavit  of  Walter  H.  Wertime,  veri- 
fied the  5th  day  of  October,  1903,  and  hereto  annexed. 

Tenth.  Upon  information  and  belief,  deponents  further  allege  that  the 
ballots  cast  at  said  primary  were  kept  in  the  possession  of  said  Timothy 
O'Hearn  and  John  C.  Garand  and  their  sympathizers  from  the  15th  day  of 
September,  1903,  until  the  22d  day  of  September,  1903;  that  the  informa- 
tion of  deponents  as  to  the  allegations  set  forth  in  this  count  or  paragraph  of 
the  petition  is  based  upon  the  facts  set  forth  in  the  afBdavit  of  Walter  H. 
Wertime,  verified  the  5th  day  of  October,  1903,  hereto  annexed  and  made  a 
part  hereof. 

Eleventh.  That  the  candidates  named  upon  ticket  "A"  as  such  candidates 
received  a  majority  of  eight  (8)  of  the  votes  cast  at  the  primary  held  on  said 
15th  day  of  September,  1903,  in  and  for  the  first  and  second  election  districts 
of  the  fourth  ward  of  said  city  of  Cohoes. 

Twelfth.  Upon  information  and  belief  that  your  petitioners  were  duly 
elected  at  said  primary  election  and  are  entitled  to  receive  from  the  custodian 
of  primary  records  of  the  county  of  Albany  a  certificate  that  your  petitioners 
have  been  elected  as  aforesaid ;  that  the  information  of  deponents'  allegations 
set  forth  in  this  count  or  paragraph  of  this  petition  in  based  upon  the  facts 
hereinbefore  alleged  and  upon  all  the  affidavits  hereto  annexed. 
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Thirteenth.  That  Edward  O'Heam,  William  E.  Cain,  Charles  Riley,  James 
Clark  and  John  Gromley,  Jr.,  mentioned  in  the  title  of  these  proceedings,  are 
the  persons  named  upon  the  ticket  hereto  annexed  and  marked  "  B  "  as  can- 
didates as  follows :  For  the  office  of  members  of  the  Democratic  general  com- 
mittee, Edward  O'Hearn,  William  E.  Cain  and  Charles  Eiley;  alderman, 
John  Gromley,  Jr.,  and  for  supervisor,  James  Clark.  That  John  Eraney  is 
the  county  clerk  of  the  county  of  Albany,  and  as  such  is  the  custodian  of  the 
primary  records  in  and  for  said  county. 

Wheeefoee,  your  petitioners  pray  that  an  order  be  made  and  entered 
directing  the  said  John  C.  Garand  and  Timothy  O'Hearn,  composing  the 
board  of  primary  inspectors  in  and  for  the  third  election  district  of  the  fourth 
ward  of  the  city  of  Cohoes  to  reconvene  and  make,  sign  and  file  a  return  of 
the  true  vote  cast  at  said  primary,  and  that  the  alleged  return  heretofore 
and  on  the  16th  day  of  September,  1903,  filed  with  the  custodian  of  primary 
records  of  the  county  of  Albany,  be  canceled  and  set  aside  and  that  any  and 
all  certificates  granted  and  made  by  the  said  custodian  of  primary  records  to 
the  said  Edward  O'Hearn,  William  E.  Cain,  Charles  Riley,  James  Clark  and 
John  Gromley,  Jr.,  in  anywise  certifying  that  they  were  elected  or  nominated 
at  said  primary  be  canceled  and  set  aside,  and  that  yoiir  petitioners  be 
declared  elected,  and  that  said  custodian  of  the  primary  records  be  directed 
to  issue  to  your  petitioners  a  certificate  showing  their  election ;  and  that  said 
custodian  of  primary  records  be  directed  to  place  upon  the  official  ballot  for 
said  fourth  ward  to  be  used  at  the  coming  election,  in  the  Democratic  col- 
umn, the  names  of  your  petitioners,  John  Seror  as  a  candidate  for  alderman 
and  Edward  O'Leary  as  candidate  for  supervisor;  and  for  such  other  and 
further  relief  as  the  court  may  deem  Just  and  meet. 

(Signatures  and  verification.) 

Final  Order  Directing  Inspectors  to  Reconvene  and  Issue  new  and  Corrected  Certificates 
of  Result  of  Primary  Election. 

(Caption  and  title.) 

An  order  to  show  cause  having  been  made  by  me  on  the  5th  day  of  October, 
1903,  upon  the  petition  (recitals) ;  and  at  the  time  of  the  return  of  said  order 
the  respondents  having  filed  an  answer  to  said  petition  controverting  certain 
portions  thereof,  and  proof  having  been  thereupon  offered  by  the  petitioners 
to  substantiate  the  allegations  of  the  petition,  and  before  the  taking  of  said 
proof  had  been  completed  the  respondents  in  open  court,  having  withdrai^Ti 
their  said  answer  and  disavowed  questioning  the  merits  of  the  petition. 

And  it  appearing  to  my  satisfaction  from  the  petition,  affidavits  and  the 
proceedings  and  proof  had  and  taken  before  me,  and  I  find: 

1.  That  the  petitioners  herein  are  citizens  of  the  State  of  New  York. 

2.  That  on  the  15th  day  of  September  last  an  official  primary  election  of 
the  Democratic  party  was  duly  held  in  the  fourth  ward  of  the  city  of  Cohoes 
for  the  election  of  three  members  of  the  general  committee  and  the  nomina- 
tion of  a  supervisor  and  an  alderman  for  said  ward. 

3.  That  said  fourth  ward  is  composed  of  three  election  districts,  the  first 
and  second  of  which  comprise  one  primary  district  and  the  third  another 
primary  district. 

4.  That  at  said  primary  election  two  tickets  were  voted  for,  upon  one 
of  which  the  petitioners  John  Rabbitt,  Solomon  Dotter  and  John  Coffey  were 
named  for  general  committeemen,  and  petitioners  John  Seror  as  candidate 
for  alderman,  and  Edward  O'Leary  as  candidate  for  supervisor,  and  upon 
the  other  of  said  tickets,  the  respondents  Edward  O'Hearn,  William  B.  Cain 
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and  Charles  Eiley  were  named  committeemen,  and  respondents  James  Clark 
as  candidate  for  supervisor,  and  John  Gromley,  Jr.,  as  the  primary  candidate 
for  alderman. 

5.  That  at  the  primary  held  in  and  for  the  first  and  second  election  district, 
the  petitioners  received  a  majority  of  eight  (8)  votes  cast;  that  at  said  pri- 
mary held  in  and  for  the  third  election  district  of  said  fourth  ward,  only  fifty- 
eight  (58)  ballots  were  cast,  of  which  the  petitioners  as  candidates  as  aforesaid 
received  thirty-four  (34),  the  number  of  votes  cast  for  the  respondent  can- 
didates not  haviug  been  proved ;  that  immediately  upon  the  close  of  the  polls 
and  before  any  canvass  of  the  votes  were  commenced  the  respondents  inspect- 
ors of  said  primary  forcibly  ejected  from  the  polling  place  the  watchers  ap- 
pointed by  the  petitioners  herein  and  all  other  persons  except  the  watchers 
appointed  by  the  respondents  herein  and  excluded  the  public  from  said  room 
and  securely  fastened  the  door  in  such  a  manner  as  to  prevent  ingress  and 
egress  to  and  from  said  polling  place;  that  such  exclusion  of  the  watchers  and 
public  continued  until  the  canvass,  if  any,  was  completed. 

6.  That  said  respondents  inspectors  thereupon  made  an  alleged  statement 
and  return  wherein  they  set  forth  that  eighty-two  (82)  ballots  were  cast  at  said 
primary,  of  which  the  petitioners  received  twenty-one  (21),  and  the  respond- 
ents Edward  O'Hearn,  William  E.  Cain,  Charles  Eiley,  James  Clark  and 
John  Gromley,  Jr.,  sixty-one  (61);  that  said  alleged  certificate  and  statement 
of  the  result  was  filed  in  the  office  of  the  custodian  of  primary  records  of  the 
county  of  Albany,  on  the  16th  day  of  September,  1903 ;  that  the  poll  list  as 
also  returned  to  the  custodian  of  primary  records  had  checked  as  voting 
eighty-two  (82)  persons,  some  of  the  names  on  said  poll  list  checked  as  voting 
were  persons  who  had  died  some  time  prior  to  said  primary  election,  and  some 
of  whom  were  enrolled  Eepublicans. 

7.  And  it  appearing  to  my  satisfaction  that  said  alleged  return  was  false, 
fraudulent  and  imtrue  as  to  the  number  of  votes  cast  and  as  to  the  number  of 
votes  received  by  the  petitioners  herein;  and  that  the  material  allegations  of 
the  petition  are  true ;  now  on  motion  of  Walter  H.  Wertime,  attorney  for  the 
petitioners,  and  upon  said  petition,  affidavits  and  due  proofs  of  service  thereof, 
and  all  the  proof  and  proceedings  had  before  me ;  it  is 

Ordered,  adjudged  and  decreed,  that  the  certificate  and  statement  of  the 
canvass  and  result  of  the  Democratic  primary  election  made  by  said  primary 
inspectors  and  filed  with  the  custodian  of  primary  records  of  the  county 
of  Albany,  on  September  16,  1903,  be  and  the  same  hereby  is  canceled,  set 
aside  and  declared  null  and  void  and  of  no  effect;  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  true  result  of  the  primary  election 
of  the  Democratic  party  held  in  and  for  the  third  election  district  of  the 
fourth  ward  of  the  city  of  Cohoes,  on  the  15th  day  of  September,  1903,  to  be 
as  follows:  Total  number  of  ballots  cast  fifty-eight  (58),  of  which  John 
Eabbitt,  Solomon  Dotter  and  John  Coffey,  as  candidates  of  the  members  of 
the  Democratic  general  committee,  and  John  Seror,  as  candidate  for  the 
nomination  for  alderman,  and  Edward  O'Leary,  as  candidate  for  the  nomina- 
tion for  the  office  of  supervisor,  each  received  thirty-four  (34)  votes;  and  the 
said  John  C.  Garand  and  Timothy  O'Hearn,  as  inspectors  of  primaries  of  the 
Democratic  party  in  and  for  the  third  election  district  of  the  fourth  ward  of 
the  city  of  Cohoes,  be  and  they  hereby  are  ordered  and  directed  to  forthwith 
reconvene  and  make  and  sign  a  statement  of  the  result  of  the  said  primary 
election  as  so  determined,  and  forthwith  file  the  same  with  the  custodian  of 
primary  records  of  the  county  of  Albany;  it  is  further 

Ordered  adjudged,  and  decreei,  that  the  said  John  Eabbitt,  Solomon  Dot- 
ter, John  Coffey,  be  and  they  are  hereby  declared  to  be  elected  as  members  of 


1166  ELECTION    LAW. 

the  Democratic  general  committee  in  and  for  the  fourth  ward  of  the  city  of 
Cohoes;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  petitioner  John  Seror  be  and 
hereby  is  declared  to  be  the  nominee  of  the  Democratic  party  in  and  for  the 
fourth  ward  of  the  city  of  Cohoes,  as  candidate  for  alderman;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  petitioner  Edward  O'Leary  be  and 
he  hereby  is  declared  to  be  the  nominee  of  the  Democratic  party  in  and  for 
the  fourth  ward  of  the  city  of  Cohoes,  as  candidate  for  the  office  of  super- 
visor; and  it  is  further 

Ordered,  adjudged  and  decreed,  that  each  and  every  certificate  heretofore 
made  and  granted  by  John  Franey,  as  custodian  of  primarv  records  of  the 
county  of  Albany,  to  said  Edward  O'Hearn,  "William  B.  Cain,  Charles  Eiley, 
James  Clark  and  John  Gromley,  Jr.,  or  to  each  or  any  of  them,  in  anywise 
certifying  that  they  or  any  of  them  were  elected  or  nominated  at  said  primary, 
be  and  the  same  hereby  are  canceled,  set  aside  and  declared  null,  void  and  of  no 
effect;  and  it  is  further 

Adjudged,  decreed,  and  the  said  John  Franey,  as  custodian  of  primary 
records  of  the  county  of  Albany,  is  directed  to  issue  to  said  John  Babbitt, 
Solomon  Dotter  and  John  CofEey,  and  each  of  them,  a  certificate  showing 
their  election  as  members  of  the  Democratic  general  committee  in  and  for  the 
fourth  ward  of  the  city  of  Cohoes,  pursuant  to  the  primary  election  held 
therein  on  the  15th  day  of  September,  1903 ;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  said  John  Franey,  as  county  clerk 
of  Albany  county,  be  and  he  hereby  is  directed  to  place  upon  the  official  ballot 
of  the  fourth  ward  of  the  city  of  Cohoes,  to  be  used  at  the  election  to  be  held 
November  3,  1903,  in  the  Democratic  column,  the  names  of  the  petitioners 
John  Seror  as  candidate  for  alderman  and  Edward  O'Leary  as  candidate  for 
supervisor. 

Enter  in  Albany  county.  iW.  0.  Howard, 

Dated  October  19,  1903.  Justice  Supreme  Court. 

Proceeding  for  Writ  of  Mandamus  to  Compel  Election  Oflfifle?s  to 
Permit  Relator  to  Vote;  Such  Officers  Having  Refused  on  the 
Ground  That  Some  One  Else  Had  Previously  Voted  on  His 
Name  (People  ex  reL^Borgia  v.  Doe,  109  App.  Div.  670). 

Order  to  Show  Cause. 
(Title  as  in  affidavit.) 

Upon  reading  the  affidavit  of  Philip  Borgia  hereto  annexed,  verified  this 
7th  day  of  November,  1905,  and  upon  motion  of  Frederick  "W.  Steele,  Esq., 
attorney  for  the  relator  herein,  let  the  respondents  herein,  and  each  of  them 
above  named,  show  cause  at  a  Special  Term  of  this  court,  at  the  County  Court 
House,  borough  of  Manhattan,  city  of  New  York,  on  the  7th  day  of  November, 
1905,  at  one  o'clock  in  the  afternoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  an  order  should  not  be  made  and  a  peremptory  writ  of  mandamus 
issue  directing  and  commanding  the  said  respondents  to  permit  the  relator 
herein  to  vote  in  the  twenty-sixth  election  district  of  the  eighteenth  Assembly 
district,  of  the  county  of  New  York,  and  to  accept  the  vote  of  the  said  relator, 
and  why  this  relator  should  not  have  such  other  and  further  relief  as  may  be 
just  and  proper  in  the  premises. 

Service  of  this  order  at  or  before  13.15  o'clock  p.  m.  this  7th  day  of  Novem- 
ber, 1905,  shall  be  deemed  timely  and  sufficient  service. 
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AfSdavit  of  Relator,  Read  in  Support  of  Motion. 
SUPREME  COURT  —  County  of  New  Yoek. 

The  People  of  the  State  of  New  York,  on 
THE  Relation  of  PHILIP  BORGIA, 

V. 

JOHN  DOE,  RICHARD   ROE  and  Others, 
Said  Names  Being  Fictitious. 


County  of  New  York,  ss.: 

I,  Philip  Borgia,  being  duly  sworn,  depose  and  say:  I  am  a  naturalized 
citizen  of  the  United  States,  over  twenty-one  years  of  age,  and  reside  at  No. 
248  East  Twenty-first  street,  in  the  twenty-sixth  election  district  in  the 
eighteenth  Assembly  district  of  the  county  and  State  of  New  York. 

I  have  resided  in  the  State  of  New  York  for  one  year  last  past  and  upwards, 
in  the  county  of  New, York  for  four  months  last  past  and  upwards,  and  in 
the  election  district  aforesaid  for  thirty  days  last  past  and  upwards. 

I  was  duly  naturalized  in  the  United  States  Circuit  Court  in  the  Southern 
District  in  the  State  of  New  York,  on  or  about  the  8th  day  of  January,  1901. 

On  one  of  the  registration  days  of  October,  1905,  I  duly  appeared  for  regis- 
tration at  the  polling  place  situated  at  No.  349  Second  avenue,  in  the  county 
and  State  of  New  York,  which  was  the  place  of  registry  for  qualified  electors 
residing  in  the  twenty-sixth  election  district  of  the  eighteenth  Assembly  dis- 
trict in  the  county  of  New  York,  and  my  name  was  duly  enrolled  on  the 
register  of  electors  of  such  election  district. 

I  appeared  this  7th  day  of  November,  1905,  between  the  hours  of  six  A.  M. 
and  five  p.  m.,  before  the  board  of  inspectors  of  said  election  district,  being  the 
respondents  herein,  and  applied  to  the  ballot  clerk  for  the  official  ballots. 

The  respondents  herein  neglected  and  refused  to  permit  me  to  vote,  stating 
to  me  that  some  one  had  already  voted  to-day  on  my  name.  I  have  not  voted 
to-day  and  desire  to  vote. 

Unless  I  am  permitted  to  vote  before  five  p.  M.  to-day  in  said  election  district, 
I  will  be  deprived  of  my  right  of  franchise,  and  will  be  unable  to  vote  at  the 
general  election  now  in  progress  this  7th  day  of  November,  1905. 

Wherefoee,  I  pray  that  an  order  may  be  made  by  this  honorable  court  and 
a  peremptory  writ  of  mandamus  issue  directing  the  respondents  herein  to  per- 
mit me  to  vote,  and  to  accept  my  vote  forthwith,  or  to  show  cause  why  I  should 
not  be  permitted  to  vote,  and  why  my  vote  should  not  be  accepted,  and  why  I 
should  not  have  such  other  and  further  relief  as  the  court  may  seem  just  and 
proper  in  the  premises. 

No  previous  application  for  the  order  sought  herein  has  been  made  to  any 

court  or  justice. 

Order  Denying  Motion. 

An  order  having  been  made  herein  on  the  7th  day  of  November,  1905, 
requiring  the  inspectors  of  election  of  the  twenty-sixth  election  district  of  the 
eighteenth  Assembly  district  of  the  county  of  New  York  to  show  cause  why  an 
order  should  not  be  made  and  a  peremptory  writ  of  mandamus  be  issued, 
directing  and  commanding  the  said  respondents  to  permit  the  relator  herein 
to  vote  in  the  said  election  district  of  the  said  Assembly  district  of  the  county 
of  New  York,  and  to  accept  the  vote  of  the  said  relator  and  the  said  motion 
having  come  on  to  be  heard,  and  after  hearing  Frederick  "W.  Steele,  Esq., 
attorney  for  the  applicant  herein  in  support  of  said  motion,  and  Walter  S. 
Logan,  Esq.,  appearing  in  opposition  thereto,  and  on  reading  and  filing  the 
§aid  order  to  show  cause,  and  the  affidavit  of  Philip  Borgia  verified  the  7th 
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day  of  November,  1905,  thereto  annexed,  and  proof  of  due  service  of  said  order 
to  show  cause  and  the  annexed  affidavit  on  which  it  was  obtained,  according 
to  the  terms  of  said  order  to  show  cause  on  said  inspectors  of  election. 

Now,  on  the  motion  of  Walter  S.  Logan,  Esq.,  attorney  for  the  respondents 
herein,  it  is  hereby 

Ordered,  that  the  said  motion  be  and  the  same  hereby  is  in  all  respects 
denied.  .  .  . 

(The  foregoing  order  was  reversed,  on  the  merits,  by  the  Appellate  Division 
of  the  First  Department  at  the  December  Term,  1905,  thereof  [see  People 
ex  rel.  Borgia  v.  Doe,  109  App.  Div.  670,  671]  and  held,  that  the  writ  of 
mandamus  should  have  been  issued  as  asked  for  by  the  relator.) 

Proceeding  to  Obtain  Writ  of  Mandamus  Directing  a  Board  of 

Town  Canvassers  to   Count  the  Votes  on  a  Certain  Ballot 

Alleged  to  be  Void  (People  ex  rel.  Courtney  v.  Unger,  85  App. 

Div.  249). 

Order  to  Show  Cause. 

SUPREME  COURT  —  Hamilton  County. 

The   People   op  the   State   op  New  Yoek, 
EX  REL.  WILLIAM  N.  COURTNEY, 

V. 

GEORGE  UNGER  and  Others. 


Upon  the  annexed  petition  of  William  N.  Courtney  verified  on  the  28th  day 
of  March,  1901,  and  on  motion  of  James  E.  Van  Ness,  his  attorney,  let  the 
above-named  George  Unger,  William  P.  Courtney,  John  Burton  and  Alex 
Dempster,  who  acted  as  the  board  of  inspectors  and  canvassers  at  the  town 
meeting  held  in  the  town  of  Arietta,  Hamilton  county,  N.  Y.,  March  19,  1901, 
and  Charles  Eodgers  and  Oscar  L.  Howland  or  their  attorneys,  show  cause  at  a 
Special  Term  of  the  Supreme  Court  to  be  held  at  the  courthouse  in  the  village 
of  Canton,  St.  Lawrence  county,  N.  Y.,  on  the  6th  day  of  April,  1901,  at  the 
opening  of  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  a  peremptory  writ  of  mandamus  should  not  issue  out  of  and  under  the 
seal  of  this  court,  directed  to  the  above-named  board  of  supervisors  and  can- 
vassers and  town  clerk,  requiring  a  recount  of  the  votes  upon  the  ballots  men- 
tioned and  described  in  said  petition  of  William  N.  Courtney  as  having  been 
voted  at  said  tovni  meeting  and  objected  to  or  protested  as  marked  for  identi- 
fication, and  further  commanding  and  directing  that  the  votes  upon  the  one 
of  such  protested  ballots  which  the  said  inspectors  refused  to  count  be  counted 
upon  such  recount  as  required  by  statute,  and  that  said  board  of  canvassers 
reconvene  for  that  purpose,  and  why  such  further  and  other  relief  should  not 
be  accorded  in  the  premises  as  may  be  Just;  and  let  service  of  this  order  of 
less  than  eight  days,  to  wit:  on  or  before  the  3d  day  of  April,  1901,  be  deemed 
sufiicient  cause  therefor  appearing  in  said  petition  annexed :  it  is  further 

Ordered,  that  said  Charles  Eodgers  and  Oscar  L.  Howland,  or  either  of 
them  having  the  custody  of  said  ballots  and  the  certificate  and  statement  of  the 
canvass  of  the  votes  cast  at  said  town  meeting,  produce  them  and  such  certifi- 
cate and  statement  of  canvass  before  the  court  at  said  time  and  place  where 
this  order  is  returnable. 

Dated,  March  29,  1901.  J.  W.  Houghton, 

Justice  Supreme  Court. 
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(Same  title.)  AflSdavit  in  Support  of  Order. 

STATE  OP  JSTEW  YORK,  \  ^^  . 
County  of  Albany,       J 

William  N.  Courtney,  being  duly  sworn,  says  he  is,  and  for  ten  years  last 
past  has  been,  a  resident  of  the  town  of  Arietta,  Hamilton  county.  State  of 
New  York. 

Deponent  further  says  that  a  town  meeting  was  held  in  said  town  of  Arietta 
on  the  19th  day  of  March,  1901,  for  the  election  of  one  (1)  supervisor,  one 
(1)  town  clerk,  two  (2)  justices  of  the  peace,  three  (3)  assessors,  three  (3) 
commissioners  of  highways,  one  (1)  overseer  of  the  poor,  one  (1)  collector, 
two  (2)  inspectors  of  election  and  five  (5)  constables. 

That  Emerson  Nye  was  a  candidate  at  said  town  meeting  for  the  ofiice  of 
supervisor  of  said  town. 

That  Michael  Tommany  was  a  candidate  at  said  town  meeting  or  town 
election  for  the  office  of  justice  of  the  peace;  that  William  Dunham  was  a 
candidate  thereat  for  the  office  of  assessor ;  that  T.  J.  Crowley  was  a  candidate 
thereat  for  the  office  of  commissioner  of  highways ;  that  William  Lamkey  was  a 
candidate  thereat  for  the  office  of  overseer  of  the  poor;  all  of  them,  except 
deponent,  being  on  the  Republican  ticket. 

Deponent  further  says  that  George  linger,  William  P.  Courtney,  John 
Burtin  and  Alex  Dempster  acted  as  inspectors  of  election  at  said  town  meeting. 

That  at  the  close  of  the  polls  said  inspectors  proceeded  to  canvass  the  ballots 
and  the  votes  thereon  cast  at  said  town  meeting ;  that  during  the  canvass  three 
(3)  ballots  were  protested  or  objected  to  as  being  marked  for  identification 
because  of  improper  marks  within  the  voting  circle;  that  said  inspectors 
thereupon  made  an  indorsement  in  writing  on  the  back  of  each  of  said  three 
(3)  ballots  as  follows: 

"Protested  as  marked  for  identification,  viz. :  improper  marks  in  the  circle. 
Dated  March  19,  1901."  And  each  of  said  inspectors  signed  his  name  on  the 
back  of  each  such  ballot  and  immediately  under  such  indorsement. 

That  thereupon  said  inspectors  counted  each  of  said  three  (3)  ballots  and 
the  votes  thereon  were  counted  for  the  respective  candidates  receiving  them. 

That  at  the  close  of  the  canvass  and  after  said  three  protested  ballots  were 
counted,  it  was  found  that  said  Emerson  Nye  had  received  forty-nine  (49) 
votes  for  the  office  of  supervisor  and  his  opponent,  James  Walsh,  had  received 
forty-nine  (49)  votes;  that  Michael  Tommany  had  received  forty-nine  (49) 
votes,  and  was  one  of  the  two  justices  of  the  peace  who  were  elected,  his 
opponent  receiving  forty-eight  (48)  votes;  that  Williaw  Dunham  had  received 
forty-nine  (49)  votes  for  the  office  of  assessor,  one  more  than  his  nearest 
opponent  who  received  forty-eight  (48)  votes;  that  T.  J.  Crowley  had  received 
forty-nine  (49)  votes,  for  the  office  of  commissioner  of  highways,  one  more 
than  his  nearest  opponent  who  received  forty-eight  (48)  votes;  that  William 
Lamkey  had  received  forty-nine  (49)  votes  for  the  office  of  overseer  of  the  poor, 
one  more  than  his  opponent  who  received  forty-eight   (48)   votes. 

Deponent  further  says  that  the  said  persons  acting  as  inspectors  of  election 
thereupon  determined  to  recanvass  and  recount  the  whole  of  the  ballots  and 
inmiediately  proceeded  to  do  so.  That  during  such  recanvass  nine  (9)  ballots 
other  than  the  three  (3)  before  mentioned  were  protested  as  being  marked  for 
identification  and  were  thereupon  indorsed  by  said  inspectors  in  writing  on 
the  back  of  each  of  such  nine  (9)  ballots  as  follows: 

"  Protested  as  being  marked  for  identification  in  placing  voting  marks  in 
improper  squares.  Dated  March  19,  1901."  And  each  of  said  inspectors 
signed  his  name  on  the  back  of  each  of  said  nine  (9)  ballots  immediately  under 
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such  indorsement.  That  thereupon  the  said  inspectors  counted  all  the  votes 
received  by  candidates  on  said  nine  (9)  protested  ballots,  and  also  counted  the 
votes  on  two  (2)  of  the  said  first  mentioned  three  (3)  protested  ballots,  but 
refused  to  and  did  not  count  any  votes  for  any  candidate  on  the  remaining 
one  (1)  of  said  first  mentioned  three  (3)  protested  ballots. 

Deponent  further  says  that  there  was  read  to  said  inspectors  subdivision  3 
of  section  110  of  the  Election  Law  as  amended  by  chapter  335  of  the  Laws 
of  1898,  which  states,  among  other  things :  "  The  votes  upon  each  such  ballot 
(meaning  ballots  objected  to  as  marked  for  identification)  shall  be  counted 
by  them  (the  inspectors)  as  if  not  so  objected  to." 

That  different  members  of  said  board  of  inspectors  took  the  Election  Law 
and  read  the  said  section,  but  that  despite  the  protest  of  deponent  and  of 
others  present  at  said  canvass  the  said  inspectors  absolutely  refused  to  count 
the  votes  upon  said  remaining  one  of  said  three  protested  ballots,  and  they  did 
then  and  there  add  to  the  indorsement  they  had  formerly  placed  upon  its  back 
the  words  "  not  counted." 

Deponent  further  says  said  protested  ballot  not  counted  was  marked  within 
the  voting  circle  above  the  Eepublican  ticket  and  contained  a  vote  for  each  of 
the  Eepublican  candidates  at  said  town  meeting. 

Deponent  further  says  that  by  the  refusal  of  said  inspectors  to  count  the 
votes  upon  ballot  the  number  of  votes  said  Emerson  Nye  received  according  to 
the  statement  of  canvass  made  by  said  inspectors  was  only  forty-eight  (48) 
and  the  number  of  votes  received  by  Michael  Tommany  was  only  forty-eight 
(48)  and  the  number  of  votes  received  by  William  Dunham  was  only  forty- 
eight  (48)  and  the  number  of  votes  received  by  William  Lamkey  was  only 

Deponent  further  says  that  all  of  said  protested  ballots  were  inclosed  by 
eight  (48)  and  the  number  of  votes  received  by  T.  J.  Crowley  was  only  forty- 
eight  (48  and  the  number  of  votes  received  by  William  Lamkey  was  only 
forty-eight  (48). 

Deponent  further  says  that  all  of  said  protested  ballots  were  inclosed  by 
said  inspectors  in  a  sealed  package  and  indorsed  with  their  names  and  delivered 
to  one  Charles  Eodgers,  the  then  acting  town  clerk  of  said  town  of  Arietta. 

The  one  Oscar  L.  Howland  was  elected  town  clerk  at  said  town  meeting 
and  has  since  qualified  and  taken  possession  of  the  office  and  on  information 
and  belief  said  ballots  and  the  certificate  and  statement  of  canvass  of  the  votes 
at  said  town  meeting  are  now  in  his  possession  as  town  clerk  of  said  town  of 
Arietta. 

Deponent  further  says  that  sa-id  town  of  Arietta  is  forty  (40)  miles  from 
the  nearest  railroad  station  to  Northville,  N.  Y.,  and  that  it  will  be  impossible 
to  give  the  full  eight  days'  notice  of  motion  in  this  proceeding  in  that  the 
mandamus  must  issue  within  twenty  (20)  days  after  such  town  meeting;  that 
deponent  has  used  all  and  due  diligence  in  making  this  application  and  has 
made  the  same  at  the  earliest  time  that  he  could.  That  no  previous  applica- 
tion has  been  made  for  an  order  or  writ  herein. 

Wherefoee,  your  deponent  prays  that  a  mandamus  issue  out  of  this  court 
requiring  a  recount  of  the  votes  of  such  ballots  and  directing  and  command- 
ing that  the  votes  of  said  ballot  objected  to  or  protested  as  marked  for  identifi- 
cation and  which  said  inspectors  refused  to  count  be  counted  as  required  by 
statute  upon  such  recount  and  that  said  board  of  canvassers  reconvene  for 
that  purpose  and  that  they  be  required  to  appear  and  show  cause  why  such 
writ  should  not  issue,  and  for  such  further  or  other  relief  as  may  to  the  court 
seem  just  and  proper. 
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(Same  title.)  Affidavit  in  Opposition  to  Older. 

STATE  OF  NEW  YOEK,  1 
County  op  St.  Lawrence,  J  **" ' 

George  linger,  being  duly  sworn,  says  he  is  a  resident  and  elector  of  the 
town  of  Arietta,  Hamilton  county,  N.  Y.  That  on  the  19th  day  of  March, 
1901,  the  regular  annual  town  meeting  was  held  in  said  town  in  which  this 
deponent  participated  as  an  elector  and  inspector. 

That  at  the  opening  of  the  polls  in  said  town  on  said  19th  day  of  March, 
1901,  or  soon  thereafter,  the  town  board,  constituting  the  inspectors  of 
election,  in  the  absence  of  the  town  clerk  and  because  of  his  inability  to  act, 
appointed  the  relator  in  above-entitled  proceeding  and  one  Lawrence,  a 
Eepublican  politically,  as  poll  clerks,  and  that  neither  the  relator,  Courtney, 
nor  the  said  Lawrence  were  inspectors  of  election  nor  in  sympathy  with  the 
Democratic  ticket. 

That  James  E.  VanNess,  the  attorney  for  the  relator  in  above-entitled  pro- 
ceeding, resides  in  Northville,  Pulton  county,  N.  Y.,  about  forty  (40)  miles 
from  said  town  of  Arietta  in  Hamilton  county  aforesaid,  in  the  county  of 
Pulton,  N".  Y.,  and  was  present  at  said  town  meeting  from  on  or  about  the 
time  of  the  opening  of  the  polls  until  the  same  were  closed,  and  claimed  or 
caused  to  be  circulated  that  he  represented  the  State  for  the  purpose  of  super- 
vising said  town  meeting  and  because  of  the  fact  that  the  said  town  of 
Arietta  was  one  of  the  towns  included  in  the  forest  preserve. 

That  the  said  inspectors,  believing  the  statements  or  reports  made  by  or  of 
the  said  John  E.  VanNess,  permitted  him  to  go  inside  the  guard-rail  and 
remain  there  during  the  whole  time  the  ballots  were  being  cast,  as  a  watcher. 

That  at  the  close  of  the  polls  the  said  town  board  constituting  the  inspectors 
proceeded  to  canvass  the  ballots  cast  for  the  respective  candidates  which  can- 
vass proceeded  in  the  regular  manner  with  the  relator,  Courtney,  and  the 
said  Lawrence  keeping  tally,  and  that  said  Courtney  and  Lawrence  experienced 
considerable  difficulty  in  keeping  tally,  so  that  their  respective  sheets  corre- 
sponded, and,  in  fact,  in  order  to  make  them  do  so  repeatedly  marked  on  first 
one  sheet  and  then  the  other  sufficient  tally  marks  to  overcome  discrepancies 
and  to  make  the  tally  sheets  compare,  and  that  their  final  results  were  given 
to  the  board  of  canvassers,  accepted  by  them  as  given  and  included  in  the 
certificate  of  canvass. 

That  considerable  difficulty  was  experienced  in  the  canvass  of  ballots  because 
of  the  peculiar  manner  in  which  some  voters  marked  their  ballots,  especially 
in  the  case  of  split  tickets  where  the  elector  voted  for  persons  in  two  columns 
on  the  same  line  who  were  running  in  groups  for  certain  offices,  and  that  two 
canvasses  of  the  votes  were  made,  the  first  one  being  temporary  and  the  last 
one  final. 

That  in  the  course  of  said  canvasses  eleven  ballots  with  either  cross  X 
marks  in  the  circle  at  the  head  of  the  party  colunms  or  in  squares  opposite  the 
name  of  different  candidates  were  indorsed  as  being  marked  for  identifica- 
tion but  were  subsequently  counted. 

That  one  other  ballot,  being  the  one  referred  to  in  the  affidavit  of  the  rela- 
tor in  this  proceeding,  was  objected  to  as  being  void  but  was  indorsed  as 
marked  for  identification  by  the  said  canvassing  board  under  the  instructions 
and  pursuant  to  directions  of  the  attorney  for  the  relator  herein,  the  said 
James  E.  VanlSTess,  but  was  considered  and  treated  as  void  by  said  board  and 
not  counted  in  either  canvass. 
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That  the  same  was  not  properly  marked  within  the  circle  at  the  head  of 
the  Eepublican  party  column  and  did  not  contain  a  vote  for  each  of  the 
Republican  candidates  at  said  town  meeting. 

That  the  said  ballot  was  not  counted  by  the  said  board  of  canvassers  for 
the  reason  that  the  same  was  void  and  did  not  contain  or  have  thereon  a  black 
pencil  cross  X  mark  in  the  circle  at  the  head  of  a  party  column  or  any  cross 
X  mark  in  the  squares  opposite  any  candidate's  name. 

That  the  said  void  ballot  and  eleven  ballots  marked  for  identification  were 
properly  inclosed  and  sealed  together  with  the  other  ballots  and  papers  and 
placed  in  the  charge  or  custody  of  Charles  Eogers,  the  town  clerk  of  said  town, 
pursuant  to  statute. 

That  he  was  the  chairman  of  said  canvassing  board  and  one  Emerson  Nye 
attempted  to  serve  upon  deponent  a  copy  of  the  order  to  show  cause  herein, 
on  the  1st  day  of  April,  1901,  but  did  not  show  to  deponent,  although  requested 
so  to  do,  the  said  original  order. 

Sworn  to  before  me,  April  6,  1901.  George  TJngee. 

John  R.  Keelek, 
Notary  Public. 

Order  Directing  Mandamus. 
(Caption  and  title.) 

The  order  to  show  cause  granted  by  Hon.  J.  W.  Houghton,  justice  of  the 
Supreme  Court,  on  the  29th  day  of  March,  1901,  returnable  at  above  Special 
Term  of  the  Supreme  Court,  now  coming  on  to  be  heard :  After  reading  and 
filing  the  petition  of  William  N.  Courtney,  verified  March  28,  1901,  and  the 
said  order  to  show  cause  and  affidavits  of  William  P.  Courtney,  George  Unger, 
John  Burtin,  and  Alex  Dempster,  and  after  hearing  James  E.  VanNess,  at- 
torney for  the  relator,  and  George  N".  Ostrander  of  counsel  for,  and  Eugene 
D.  Scribner,  attorney  for  defendants,  in  opposition  thereto,  and  having 
examined  the  ballots  in  question,  they  having  been  produced  under  the  order 
to  show  cause  by  the  town  clerk  and  opened  by  order  of  this  court;  it  is 

Ordered,  that  the  prayer  of  said  petitioner  be  and  the  same  is  hereby 
granted,  and  that  a  peremptory  writ  of  mandamus  issue  out  of  and  under  the 
seal  of  this  court,  directed  to  the  above-named  board  of  inspectors  and  can- 
vassers of  the  town  of  Arietta,  Hamilton  county,  IST.  Y.,  and  to  Oscar  L. 
Howland,  town  clerk  of  said  town  of  Arietta,  requiring  a  recount  of  the 
votes  upon  the  ballots  mentioned  and  described  in  said  petition  of  William 
N.  Courtney,  as  having  been  voted  at  the  town  meeting  held  in  said  town  of 
Arietta,  March  19,  1901,  and  as  well  all  the  ballots  voted  at  said  town  meeting, 
which  recount  of  all  the  ballots  is  requested  by  counsel  for  defendant,  and 
further  commanding  and  "  directing  that  the  votes  upon  the  one  of  such 
protested  ballots  which  the  said  inspectors  refused  to  count  be  counted  upon 
such  recount  and  that  a  vote  be  counted  upon  such  ballot  for  each  candidate 
upon  the  ticket  upon  such  ballot  marked  '  Eepublican  ticket '  at  the  head 
thereof." 

And  further  commanding  and  directing  that  said  George  linger,  William 
P.  Courtney,  John  Burtin  and  Alex  Dempster,  reconvene  as  a  board  of  in- 
spectors and  canvassers  of  the  said  town  of  Arietta,  at  the  place  where  said 
town  meeting  was  held,  on  the  17th  day  of  April,  1901,  at  nine  o'clock  in  the 
forenoon  of  that  day,  together  with  Oscar  L.  Howland,  said  town  clerk,  who 
shall  then  and  there  have  and  produce  said  ballots,  for  the  purpose  of  making 
such  recount  of  the  votes  upon  such  protested  ballots,  and  as  well  all  other 
ballots  voted  at  said  town  meeting. 

Enter  in  Hamilton  county. 
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Proceeding  to  Obtain  Writ  of  Mandamus  Directing  Election 
Officers  to  Reassemble  and  Recount  Ballots  Rejected  as 
Void  (People  ex  rel.  Maxim  v.  Ward,  62  App.  Div.  531). 

SUPREME  COURT.     Notice  of  Application  —  Read  for  Relator. 


The  People  of  the  State  of  New  Yoek, 
EX  eel.  CHARLES  B.  MAXIM, 

V. 

J.  WII80N  WARD,  SEWELL  P.  BRALEY, 
STEPHEN  M.  PRATT'  and  F.  SWENSON 
VANDENBURGH,  Composing  the  Board 
OP  Canvassers  of  the  Town  of  Bolton, 
AT  the  Town  Meeting  Held  in  said  Town 
on  the  2d  DAT  OP  Apkil,  1901,  EDWARD 
N.  LAMB  AS  Town  Clerk  op  said  Town 
AND  ROBERT  T.  TAYLOR. 


To  the  Above-named  Defendants: 

Take  notice  that,  upon  the  affidavits  of  Charles  B.  Maxim  and  P.  Swenson 
Vanderburg,  each  verified  on  the  6th  day  of  April,  1901,  with  copies  of  which 
you  are  herewith  served,  a  motion  and  application  will  be  made  at  a  Special 
Term  of  this  court,  appointed  to  be  held  at  the  courthouse  in  the  village  of 
Sandy  Hill,  Washington  county,  N".  Y.,  on  the  third  Monday,  the  15th  day 
of  April,  1901,  at  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  directing  that  a  peremptory  writ  of 
mandamus  issue  out  of  this  court,  requiring  the  above-named  defendants, 
J.  Wilson  Ward,  Sewell  P.  Braley,  Stephen  M.  Pratt  and  P.  Swenson  Van- 
denburgh,  to  re-assemble  and  recount  the  votes  cast  at  the  town  meeting  or 
election  held  in  and  for  said  town  of  Bolton,  on  the  2d  day  of  April,  1901, 
and  to  declare  the  result  of  said  election,  after  having  counted  for  the  relator 
four  (4)  ballots  cast  at  said  election  which  were  rejected  as  void,  and  having 
deducted  from  the  votes  counted  for  said  Eobert  T.  Taylor  a  certain  void 
ballot,  and  directing  the  defendants  above  named  to  issue  a  certificate  of 
election  to  the  said  relator,  and  for  such  other  or  further  or  different  relief 
as  to  the  court  may  seem  just  and  proper.  J.  Edward  Sihtgleton, 

Dated  April  6,  1901.  Attorney  for  the  Relator. 

(Same  title.)  Affidavit  for  Relator. 

STATE  OF  NEW  YORK,   \ 

County  of  Wareen,         j  ^^' ' 

Charles  B.  Maxim,  being  duly  sworn,  says  that  he  is  a  citizen  of  the 
United  States,  of  full  age  and  a  resident  of  the  town  of  Bolton,  county  of 
Warren  and  State  of  New  York,  and  has  been  such  a  citizen  and  resident  at  all 
times  hereinafter  mentioned,  and  for  more  than  two  years  last  past. 

That  the  said  town  of  Bolton  held  its  biennial  town  meeting  on  the  2d  day 
of  April,  1901. 

That  previous  to  said  town  meeting,  deponent  had  duly  qualified  in  all 
respects,  as  required  by  the  laws  of  the  State  of  Kew  York,  as  a  candidate 
on  the  Democratic  ticket,  at  said  town  meeting  for  the  office  of  supervisor  of 
said  town,  and  that  he  was  duly  and  legally  nominated  for  such  office  prior  to 
said  town  meeting. 

That  the  defendant,  Eobert  T.  Taylor,  was  also  a  candidate  for  said  office, 
on  the  Eepublican  ticket. 

That  the  defendants,  J.  Wilson  Ward,  Sewell  P.  Braley,  Stephen  M.  Pratt 
and  P.  Swenson  Vandenburgh  constituted  the  board  of  canvassers  at  the  said 
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town  meeting,  the  said  Stephen  M.  Pratt  being  chairman  of  said  board.    Tliat 
the  said  Edward  N.  Lamb  is  the  town  clerk  of  the  said  town  of  Bolton. 

Deponent  further  says  that  said  board  has  omitted  and  neglected  to  discharge 
its  duty,  in  that,  among  other  things,  it  refused  and  neglected  to  count  certain 
ballots  cast  at  said  town  meeting  which  were  by  law  required  to  be  counted, 
and  it  still  refuses  to  do  so. 

That  the  said  board  of  canvassers  declared  void  and  rejected  nine  ballots 
which  had  been  cast  for  said  town  meeting. 

That  after  the  ballots  had  been  counted  and  before  the  result  was  announced, 
deponent  demanded  a  recount  of  the  ballots  alleged  to  be  void,  and  that  said 
board  of  canvassers  refused  to  recount  said  ballots. 

That  thereupon  it  was  announced  that  Eobert  T.  Taylor  had  received  a 
majority  of  two  (2)  votes  over  Charles  B.  Maxim,  this  deponent,  for  the 
office  of  supervisor. 

Deponent  further  says  that  after  the  announcement  of  the  alleged  result, 
he  asked  the  said  board  of  canvassers  to  state  the  vote  on  alleged  void  ballots. 

That  the  said  board  of  canvassers  stated  six  (6)  of  the  void  ballots  were  for 
Charles  B.  Maxim  and  three  (3)  were  for  Eobert  T.  Taylor. 

Deponent  further  says  that,  as  he  is  informed  and  believes,  among  the 
alleged  void  ballots  which  were  not  counted  were  two  (2)  ballots  which  were 
properly  marked  with  a  cross  in  the  circle  at  the  head  of  the  Democratic 
ticket,  and  in  addition  thereto  had  a  cross  in  the  voting  space  on  the  ticket 
on  the  left  of  the  names  of  two  (2)  candidates  for  the  oiSee  of  inspector  of 
election,  on  the  same  line,  one  (1)  in  the  Democratic  and  one  (1)  in  the 
Eepublican  column  and  were  declared  void  for  that  reason  only. 

That  two  (2)  other  alleged  void  ballots  which  were  not  counted  contained  a 
cross  in  the  circle  at  the  head  of  the  Democratic  ticket.  One  of  the  bars  of 
said  cross  was  to  some  extent  duplicated,  apparently  as  if  the  voter,  fearing 
that  the  first  mark  was  indistinct,  had  attempted  to  mark  it  plainer,  and  in 
making  his  second  line  had  somewhat  diverged  from  the  first  line,  and  were 
declared  void  for  that  reason  only. 

Deponent  further  says  that  he  is  informed  and  believes  that  these  four  (4) 
ballots  are  in  all  respects  correct  and  legal  and  that  the  vote  thereon  for 
supervisor  should  be  counted  for  deponent. 

Deponent  further  says  that  after  the  result  had  been  announced  and  before 
any  certificate  of  the  result  was  signed,  it  was  discovered  that  one  (1)  of  the 
ballots  which  had  been  counted  as  a  straight  Eepublican  ticket  bore  the  mark 
of  an  erasure  in  the  circle  at  the  head  of  the  Democratic  ticket,  thereby  making 
it  a  void  ballot. 

That  the  said  board  of  canvassers  admitted  that  the  said  ballot  was  void, 
but  said  board  refused  to  deduct  the  same  from  the  count  on  the  ground  that 
the  result  had  already  been  declared. 

Deponent  further  says  that  the  said  board  of  canvassers  neglected  and 
omitted  to  do  its  duty  in  that  they  did  not  indorse  upon  the  back  of  the 
ballots  so  declared  void  the  specific  reason  for  such  rejection,  as  required  by 
section  111  of  the  Election  Law  of  the  State  of  ISTew  York,  and  made  no 
indorsement  whatever  on  any  of  said  alleged  void  ballots,  and  said  board 
failed  to  inclose  the  same  in  a  sealed  package  as  required  by  said  section,  but 
returned  the  same  with  the  other  ballots  to  the  ballot  box  and  returned  same  to 
the  town  clerk. 

That,  as  deponent  is  informed  and  believes,  the  five  remaining  ballots 
rejected  by  said  board  as  void  ballots  were  actually  void  and  properly  rejected. 

Deponent  further  says  that  by  the  alleged  certificate  of  canvass  of  said  town 
meeting,  it  appears  that  Eobert  T.  Taylor  received  one  hundred  and  sixty- 
eight  (168)  and  this  deponent  one  hundred  and  sixty-six  (166)  votes.     No 
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count  was  had  of  the  four  alleged  void  ballots  marked  in  the  Democratic  col- 
umn and  hereinbefore  described,  and  the  aforesaid  admittedly  void  ballot  was 
counted  for  the  said  Eobert  T.  Taylor. 

That  if  the  said  board  had  counted  said  four  (4)  ballots  as  required  by  law, 
and  rejected  the  admittedly  void  ballot,  which  was  counted  for  Kobert  T.  Tay- 
lor, and  made  the  proper  return  thereto,  deponent  would  appear  therein  to  have 
been  elected  by  a  majority  of  three  (3),  and  the  actual  and  legal  result  was  that 
Eobert  T.  Taylor  received  one  hundred  and  sixty-seven  (167)  legal  votes 
and  this  deponent  received  one  hundred  and  seventy  (170.) 

Wherefore,  deponent  asks  that  a  peremptory  writ  of  mandamus  issue  out 
of  this  court  requiring  the  above-named  defendants,  J.  "Wilson  Ward,  Sewell 
P.  Braley,  Stephen  M.  Pratt  and  P.  Swenson  Vandenburgh,  to  reassemble 
and  recount  said  votes  and  to  declare  the  result  of  said  election  after  having 
counted  for  the  relator  the  said  four  (4)  ballots  rejected  as  void  and  having 
deducted  from  the  votes  counted  for  said  Eobert  T.  Taylor  the  said  void 
ballot  hereinbefore  referred  to,  and  directing  said  defendants  herein  named  to 
issue  a  certificate  of  election  to  the  said  relator  and  for  such  other  or  further 
or  different  relief  as  to  the  court  may  seem  just  and  proper. 

Deponent  further  says  that  no  previous  application  has  been  made  for  an 
order,  or  for  the  relief  asked  for  herein. 

Order  of  Special  Term  to  Produce  Ballots. 
(Caption  and  title.) 

An  application  for  a  writ  of  mandamus  having  been  made  at  this  term  of 
this  court,  directing  and  requiring  the  above-named  defendants,  J.  Wilson 
Ward,  Sewell  P.  Braley,  Stephen  M.  Pratt  and  P.  Swenson  Vandenburgh, 
to  reassemble  and  recount  the  votes  cast  for  supervisor  at  the  biennial  town 
meeting  held  in  and  for  the  town  of  Bolton,  Warren  county,  N.  Y.,  on  the 
2d  day  of  April,  1901 : 

On  reading  and  filing  afiidavits  of  Charles  B.  Maxim  and  F.  Swenson 
Vandenburgh,  both  verified  April  6,  1901,  read  in  behalf  of  said  application; 
and  the  affidavit  of  J.  Wilson  Ward,  joint  aflidavit  of  Stephen  M.  Pratt 
and  Sewell  P.  Braley,  joint  affidavit  of  Hiram  T.  Seaman,  John  Taylor  and 
John  Wildey,  affidavit  of  Bertram  S.  Griffin  and  affidavit  of  Edward  N".  Lamb, 
all  verified  April  12,  1901,  in  opposition. 

After  hearing  J.  A.  Kellogg,  Esq.,  of  counsel  for  relator,  in  favor  of  said 
application,  and  Messrs.  George  S.  Ealey  and  William  L.  Kiley  of  counsel  for 
defendants  in  opposition,  it  is 

Ordered,  that  the  said  Edward  N.  Lamb  produce  before  this  court  at  a 
Special  Term  thereof  to  be  held  at  the  chambers  of  Justice  Stover,  in  the  city 
of  Amsterdam,  on  the  27th  day  of  April,  1901,  the  ballots  for  town  officers 
voted  at  the  biennial  town  meeting  held  in  and  for  the  town  of  Bolton,  Warren 
county,  IST.  Y.,  on  the  2d  day  of  April,  1901 ;  and  that  said  Ward,  Braley,  Pratt 
and  Vandenburgh  attend  this  court  at  said  time  and  place  to  await  the  further 
order  of  this  court  for  such  count,  inspection  and  order  as  to  the  court  shall 
seem  just ;  it  is  further 

Ordered,  that  service  of  a  copy  of  this  order  upon  Messrs.  Ealey  &  Kiley, 
attorneys  for  defendants,  shall  be  sufficient  service. 

Order  of  Special  Term  Denjdng  Application. 

(Caption  and  title.-) 

On  reading  and  filing  the  notice  served  by  the  relator  in  the  above-entitled 
proceeding,  dated  April  6,  1901,  and  the  affidavit  of  Charles  B.  Maxim,  veri- 
fied April  6,  1901,  and  the  affidavit  of  F.  Swenson  Vandenburgh,  verified  April 
6,  1901,  and  also  the  affidavit  of  George  S.  Ealey,  verified  April  22,  1901,  the 


1176  ELECTION    LAW. 

affidavit  of  J.  Wilson  Ward,  veriiied  April  IS,  1901,  the  joint  affidavit  of 
Sewell  P.  Braley  and  Stephen  M.  Pratt,  verified  April  12,  1901,  and  the  joint 
affidavit  of  Hiram  P.  Seaman,  John  Taylor  and  John  Wildey,  verified  April 
12,  1901,  the  affidavit  of  Bertram  S.  Griffin,  verified  April  12,  1901,  the  affi- 
davit of  Edward  N.  Lamb,  verified  April  12,  1901,  and  the  order  made  herein 
at  Special  Term,  Hon.  Leslie  W.  Eu^sell,  presiding,  dated  April  15,  1901, 
and  after  hearing  J.  Edward  Singleton,  Esq.,  and  J.  A.  Kellogg,  Esq.,  of 
counsel  for  the  relator,  in  favor  of  said  application,  and  George  S.  Ealey,  Esq., 
and  Lyman  Jenkins,  Esq.,  of  counsel  for  the  defendant  Taylor,  opposed. 

Ordered,  that  the  application  for  a  pereniptory  writ  of  mandamus  made  by 
the  relator  in  the  above-entitled  proceeding  be  and  the  same  hereby  is  denied, 
with  forty  dollars  ($40)  costs. 

Enter  in  Warren  county  clerk's  office. 

(The  foregoing  order  was  reversed  by  the  Appellate  Division  of  the  Third 
Department  at  a  term  thereof  held  in  June,  1901  [see  People  ex  rel.  Maxim  v. 
Ward,  62  App.  Div.  531,  534]  and  by  the  opinion  a  writ  of  mandamus  was 
directed  to  be  issued  as  follows) : 

"  The  order  denying  the  writ  should,  therefore,  be  reversed  and  a  writ 
of  mandamus  directed  to  issue  to  the  board  of  canvassers  to  reconvene  at 
the  office  of  the  town  clerk,  in  Bolton,  within  ten  days  after  the  service 
upon  them  of  a  copy  of  the  writ,  and  upon  at  least  three  days'  notice  by 
the  canvassers  to  the  attorneys  of  the  respective  parties.  And  that  they 
publicly  take  from  the  ballot  box  the  ballots  by  them  rejected  asr  void  at 
the  time  the  votes  were  canvassed;  that  they  indorse  upon  each  the 
specific  reason  for  its  rejection,  and  that  they  place  the  same  in  a  separate 
sealed  package  and  indorse  on  the  outside  thereof  their  names  as  can- 
vassers and  the  number  of  ballots  contained  therein,  and  that  they 
deposit  such  package  with  the  town  clerk  of  Bolton  with  the  original 
statement  of  the  canvass,  and  that  the  town  clerk  of  Bolton  bring  into 
court,  at  a  time  and  place  to  be  fixed  in  the  order,  the  said  original  state- 
ment of  canvass,  together  with  said  package  of  rejected  ballots,  and  that 
said  board  of  canvassers  make  return  of  their  doings,  under  said  writ,  to 
the  court  at  said  time  and  place  and  await  the  further  order  of  the  court." 

Precedents  in  Proceeding  for  Mandamus  Directing  Inspectors  of 
Election  to  Open  a  Sealed  Envelope  Containing  Void  and  Pro- 
tested Ballots,  and  to  Canvass  and  Count  Certain  Ballots, 
Contained  Therein,  Which  Were  Marked  "Protested  as  Being 
Marked  for  Identification"  (People  ex  rel.  McLaughlin  v. 
Ammenwerth,  197  N.  Y.  340,  135  App.  Div.  893). 

Order  to  Show  Cause. 
The  People  op  the  State  op  New  Yobk,  1  (Special  Term  caption.) 

ON    THE    Relation    of    JAMES    F.    MC- 
LAUGHLIN, 

V. 

JOSEPH  A.  AMMENWERTH,  JOHN  L. 
FOX,  CHARLES  FOSTER  and  BERNARD 
DAILY,  Constituting  the  Boaed  op  In- 
spectors OP  the  Sixteenth  Election 
District  of  the  Fourth  Assembly  Dis- 
trict OP  the  Borough  op  Queens. 


On  reading  the  annexed  affidavits  of  James  P.  McLaughlin,  Joseph  A. 
Ammenwerth,  John  L.  Pox,  John  L.  Gwydir  and  Joseph  P.  Eudden,  verified 
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November  5,  1909,  and  on  motion  of  Messrs.  Monfort  &  Taber,  attorneys 
for  James  F.  McLaughlin, 

Let  Joseph  A.  Ammenwerth,  John  L.  Fox,  Charles  Foster  and  Bernard 
Daily,  as  inspectors  of  election  of  the  sixteenth  election  district  of  the  fourth 
Assembly  district  and  fourth  Municipal  Court  district  of  the  borough  of  Queens, 
show  cause  before  the  Supreme  Court  of  the  State  of  New  York,  at  a  term 
thereof,  to  be  held  by  Mr.  Justice  Garretson,  at  the  former  town  hall  in  that 
part  of  the  borough  and  county  of  Queens,  formerly  known  as  the  village  of 
Flushing,  in  the  city  of  New  York,  on  the  6th  day  of  November,  1909,  at 
one  o'clock  in  the  afternoon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  a;  writ  of  peremptory  mandamus  should  not  issue  out  of  and  under  the 
seal  of  the  said  court,  requiring  them  to  appear  before  the  board  of  canvassers 
of  the  borough  of  Queens,  on  Tuesday,  the  9tb  day  of  November,  1909,  at 
ten  A.  M.,  or  as  soon  thereafter  as  said  board  can  hear  them,  and  then  and 
there  canvass  said  seventeen  (17)  ballots  and  change  the  statement  of  canvass 
made  and  filed  by  them  so  that  it  will  show  for  whom  said  seventeen  (17) 
ballots  were  cast,  and  that  said  James  F.  McLaughlin  shall  have  such  other 
and  further  relief  in  the  premises  as  may  be  just. 

Service  of  this  order  and  the  aflSdavits  upon  which  it  is  granted,  on  or 
before  the  5th  day  of  November,  1909,  shall  be  sufficient. 

Dated,  Elmhurst,  borough  of  Queens,  New  York  city,  November  5,  1909. 

Gareet  J.  Garketson, 

Justice  Supreme  Court. 
C  Title  V  Affidavit  for  Relator. 

STATE  OF  NEW  YORK, 


'']■ 


OQ 

County  of  Queens,         ' 

James  F.  McLaughlin,  being  duly  sworn,  says  that  he  resides  at  Jamaica, 
in  said  county,  and  was  a  candidate  at  the  general  election  held  on  Novem- 
ber 2,  1909,  for  the  office  of  Municipal  Court  justice  of  the  borough  of  Queens. 

That  Joseph  A.  Ammenwerth,  John  L.  Fox,  Charles  Foster  and  Bernard 
Daily  constitute  the  board  of  inspectors  for  the  sixteenth  election  district  of 
the  fourth  Assembly  district  and  fourth  Municipal  Court  district  of  the 
borough  of  Queens. 

That,  as  appears  from  the  annexed  affidavits  of  Joseph  A.  Ammenwerth, 
John  L.  Fox,  John  L.  Gwydir  and  Joseph  P.  Eudden,  veriiied  this  5th  day 
of  November,  1909,  there  were  seventeen  (17)  ballots  cast  in  the  said  sixteenth 
election  district  of  the  fourth  Assembly  district,  which  were  marked  "Pro- 
tested as  marked  for  identification  "  and  were  not  counted  for  any  candidate 
whose  name  appeared  thereon,  as  required  by  section  370  of  the  Election  Law. 

That  the  board  of  canvassers  for  the  borough  of  Queens  will  meet  on  Tues- 
day, the  9th  day  of  November,  1909,  for  the  purpose  of  canvassing  the  votes 
cast  at  said  general  election,  and  for  that  reason  and  in  order  that  said  board 
of  canvassers  may  properly  canvass  the  votes  in  said  election  district,  deponent 
asks  for  an  order  to  show  cause  returnable  before  the  9th  day  of  November, 
1909,  requiring  the  board  of  inspectors  of  election  for  said  sixteenth  election 
district  to  show  cause  why  a  writ  of  peremptory  mandamus  should  not  issue 
out  of  this  court,  requiring  them  to  appear  before  the  said  board  of  canvassers 
on  Tuesday,  the  9th  day  of  Novembef,  1909,  at  ten  a.  m.,  or  as  soon  there- 
after as  said  board  can  hear  them,  and  then  and  there  canvass  said  seventeen 
(17)  ballots  and  change  the  statement  of  canvass  made  and  filed  by  them  so 
that  it  will  show  for  whom  said  seventeen  (17)  ballots  were  cast. 

That  no  previous  application  for  an  order  to  show  cause  why  such  a  man- 
damus should  not  issue  has  been  made  herein. 
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Order  Granting  Peremptory  Writ  of  Mandamus. 

(Caption  and  title.) 

An  order  to  show  cause  having  been  granted  on  the  5th  day  of  November, 
1909  (recitals). 

Ordered,  that  a  peremptory  writ  of  mandamus  issue  out  of  and  under  the 
seal  of  the  court,  directed  to  the  above-named  Joseph  A.  Ammenwerth,  John 
L.  Fox,  Charles  Foster  and  Bernard  Daily,  as  inspectors  of  election  of  the  six- 
teenth district  of  the  fourth  Assembly  district  and  fourth  Municipal  Court 
district  of  the  borough  of  Queens,  requiring  them,  as  such  inspectors  aforesaid, 
to  meet  on  this  8th  day  of  November,  1909,  before  the  county  clerk  of  Queens 
county,  at  his  office  in  the  former  village  of  Jamaica,  in  the  borough  of 
Queens,  in  the  city  and  State  of  New  York,  at  one  o'clock  in  the  afternoon 
of  that  day,  and  then  and  there  in  the  presence  of  said  William  A.  DeGroot, 
Esq.,  and  Leander  B.  Faber,  who  are  hereby  directed  to  attend  thereat,  open 
the  sealed  envelope  filed  by  them  which  contains  the  void  and  protested  ballots 
cast  in  said  election  district  at  the  general  election  held  on  the  2d  day  of 
November,  1909,  and  the  envelope  containing  the  original  statement  and 
return  of  the  votes  cast  in  said  district,  which  envelopes  the  clerk  of  Queens 
county  is  hereby  directed  to  deliver  to  said  inspectors  and  then  and  there 
forthwith  to  canvass  and  count  the  seventeen  (17)  ballots  contained  in  said 
envelope  which  were  marked  "protested  as  being  marked  for  identification," 
or  words  to  that  effect,  and  which  were  not  counted  at  said  general  election 
for  any  candidate  whose  name  appears  thereon,  and  canvass  and  count  the 
same  for  the  candidates  whose  names  appear  thereon  for  the  office  of  Municipal 
Court  justice  for  the  fourth  Municipal  Court  district  of  the  borough  of  Queens, 
in  the  manner  provided  by  law,  and  after  such  canvass  and  count  to  change 
and  correct  the  statement  and  return  of  the  votes  cast  in  said  district  for  said 
Municipal  Court  Justice  which  was  filed  by  them  in  said  Queens  county  clerk's 
office,  so  that  such  statement  and  return  will  show  for  whom  said  seventeen 
(17)  ballots  were  cast  for  the  office  of  said  Municipal  Court  justice  as  required 
by  law,  and  after  such  canvass  and  count  and  correction  of  the  statement  of 
return  to  replace  said  protested  ballots  and  said  statement  and  return  in  their 
respective  envelopes  and  seal  the  same  and  forthwith  file  them  with  the  clerk 
of  the  county  of  Queens.  Garret  J.  Gaerbtson, 

Justice  Supreme  Court. 


EMINENT  DOMAIN,  EXERCISE  OF. 

See  Condemnation  of  Real  Peopeety. 


ERRONEOUS  ASSESSMENT,  HOW  RECEIVED  AND  CORRECTED. 

See  Tax  Law,  Ceetioeaei  to  Review  Assessment. 


EXPENDITURES  OF  TOWNS  AND  VILLAGES, 
INVESTIGATION  OF. 


GENERAL  MUNICIPAL  LAW,   §  4, 
§  4.  Investigation  of  expenditures  of  towns  and  villages. 

If  twenty-five  freeholders  in  any  town  or  village  shall  present  to  a  justice  of  the 
supreme  court  of  the  judicial  district  in  which  such  town  or  village  is  situated,  an 
affidavit,  stating  that  they  are  freeholders  and  have  paid  taxes  on  real  property  within 
such  town  or  village  within  one  year,  that  they  have  reason  to  believe  that  the  moneys 
of  such  town  or  village  are  being  unlawfully  or  corruptly  expended,  and  the  grounds 
of  their  belief,  such  justice,  upon  ten  days'  notice  to  the  supervisor,  and  the  officers  of 
the  town  disbursing  the  funds  to  which  such  moneys  belong,  or  the  trustees  and  treas- 
urer of  the  village,  shall  make  a  summary  investigation  into  the  financial  affairs  of 
such  town  or  village,  and  the  accounts  of  such  officers,  and,  in  his  discretion,  may 
appoint  experts  to  make  such  investigation,  and  may  cause  the  result  thereof  to  be 
published  in  such  manner  as  he  may  deem  proper. 

The  costs  incurred  in  such  investigation  shall  be  taxed  by  the  justice,  and  paid, 
upon  his  order,  by  the  officers  whose  expenditures  are  investigated,  if  the  facts  in  such 
affidavit  be  substantially  proved,  and  otherwise,  by  the  freeholders  making  such  affi- 
davit. If  such  justice  shall  be  satisfied  that  any  of  the  moneys  of  such  town  or  vil- 
lage are  being  unlawfully  or  corruptly  expended,  or  are  being  appropriated  for  pur- 
poses to  which  they  are  not  properly  applicable,  or  are  improvidently  squandered  or 
wasted,  he  shall  forthwith  grant  an  order  restraining  such  unlawful  or  corrupt  ex- 
penditure or  such  other  improper  use  of  such  moneys. 

This  provision  seems  to  be  a  substantial  re-enactment  of  chapter  307  of 
the  Laws  of  1879,  under  which  it  was  held  that  a  justice  had  no  power 
to  investigate  and  correct  errors  resulting  merely  from  an  error  of  judg- 
ment or  the  foolish  expenditures  of  money  by  any  officer,  but  only  where 
there  was  an  illegal  and  corrupt  expenditure.  Such  expenditures  are  not 
to  be  deemed  unlawful  because  of  a  want  of  skill  and  judgment  in  the 
prosecution  of  the  public  work  so  that  it  results  in  little  or  no  benefit  to 
the  village,  and  costs  more  than  it  should  have  cost  if  the  work  was  done 
in  a  proper  manner.  It  was  further  held  that  the  act  of  the  trustees  in 
repairing  a  highway  outside  the  village  limits  in  order  to  facilitate  work 
upon  the  village  streets  was  not  unlawful.  Matter  of  East  Syracuse,  20 
Abb.  K  C.  131. 

The  fact  that  the  petitioners  have  other  remedies  afforded  them  by 
which  to  prevent  the  waste  of  public  moneys  is  not  a  ground  of  objection 
to  the  proceeding. 

The  fact  that  the  bills  in  question  had  been  examined  and  audited  by 
the  town  board  did  not  give  them  any  validity,  if  fraudulent. 

[1179] 
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That  the  act  was  a  remedial  statute  and  should  be  liberally  construed 
to  effect  its  intent. 

That  it  was  not  intended  to  punish  acts  already  done,  but  to  prevent  the 
doing  of  acts  prejudicial  to  the  public  interest.  Matter  of  Town  of  East- 
Chester,  53  Hun,  181,  6  .Supp.  120. 

A  proceeding  instituted  under  sectioU  3  (now  §  4)  of  the  Greneral 
Municipal  Law  (chap.  685,  L.  1892)  to  investigate  the  financial  affairs 
of  a  town,  is  a  special  proceeding  within  the  meaning  of  sections  3333 
and  3334  of  the  Oode  of  Civil  Procedure ;  and  by  section  1356  of  the  Code 
an  appeal  lies  to  the  Appellate  Division  from  an  order  of  the  judge  re- 
straining the  payment  of  portions  of  bills  of  the  town  board  of  audit  and 
charging  the  costs  upon  the  members  of  the  board  and  others  whose  ac- 
counts were  examined.  Matter  of  Town  of  Hempstead,  32  App.  Div.  6, 
52  Supp.  618. 

Proceedings  under  this  section  of  the  Municipal  Law  are  special  pro- 
ceedings, and  are  of  a  remedial  nature,  designed,  first,  to  prevent  the 
present  or  future  illegal  appropriation  of  public  moneys;  and  second,  to 
determine  the  financial  condition  of  the  town  and  prevent  future  illegal 
appropriation  of  public  moneys,  by  pointing  out  what  proper  and  im- 
proper charges  have  been  allowed  by  former  town  boards.  Thus  while 
the  proceeding  must  be  based  upon  present  acts,  which  contemplate  the 
unlawful  expenditure  of  money  already  on  hand,  or  hereafter  to  be  pro- 
duced from  the  sources  of  the  revenue  of  the  town,  experts  in  their  in- 
vestigation ^re  not  limited  to  the  particular  year  in  which  the  illegal  ap- 
propriations sought  to  be  restrained  are  made.  Matter  of  the  Town  of 
Hempstead,  36  App.  Div.  321;  aff'd  on  opinion  below,  160  N.  Y.  685. 

The  purpose  of  this  proceeding  is,  first,  to  investigate  the  financial 
affairs  of  a  village ;  and  second,  to  restrain  the  present  illegal  expenditures. 
The  fullest  investigation  of  such  financial  affairs  is,  therefore,  not  only 
proper  but  necessary.  The  proper  scope  of  the  investigation  is  to  de- 
termine whether  any  of  the  moneys  of  the  village  have  been,  or  are,  being 
unlawfully  or  corruptly  expended  or  improvidently  squandered,  wasted, 
or  misapplied,  without  warrant  of  law,  so  that  the  court  may  prevent  all 
threatened  unlawful  use  of  the  moneys  of  the  village.  Matter  of  Village 
of  Kenmore,  59  Misc.  388,  in  which  case  Justice  Pound  lays  down  the 
following  propositions : 

"  The  oft-repeated  and  oft-disregarded  elementary  principles,  which 
should  control  municipal  officers  in  their  conduct  of  public  affairs,  are 
clear  and  simple  and  are  here  restated:  (1)  A  municipal  corporation 
possesses  and  can  exercise  the  following  powers  and  no  others:     First. 
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Those  granted  in  express  words.  Second.  Those  necessarily  and  fairly 
implied  in  or  indispensable  to  the  powers  expressly  granted.  Third. 
Those  indispensable  (not  simply  convenient,  but  essential)  to  the  declared 
objects  and  purposes  of  the  corporations.  (2)  The  courts  adopt  a  strict 
rather  than  liberal  construction  of  the  foregoing  powers.  Actions  of 
municipal  corporations  within  the  limits  prescribed  by  statute  will  be 
favored  and  not  defeated  or  impaired  by  harsh  construction;  but  such 
action  is  to  be  held  strictly  within  limits,  and  any  ambiguity  or  doubt  as 
to  the  extent  of  the  grant  of  power  will  be  resolved  in  favor  of  the  public." 

A  proceeding  instituted  by  freeholders  of  a  town  for  an  investigation  of 
its  financial  affairs,  authorized  by  section  3  (now  §  4)  of  the  General 
Municipal  Law  (L,  1892,  chap.  685),  is  a  "special  proceeding"  within 
the  definition  of  that  term  in  the  Code  of  'Civil  Procedure,  and  when  be- 
gun in  the  county  in  which  the  town  is  situated  before  the  only  justice  of 
the  Supreme  Court  residing  in  that  county,  may,  upon  his  subsequent  dis- 
qualification to  hear  the  proceeding,  be  continued  by  virtue  of  the  Code  of 
Civil  Procedure,  section  52,  before  a  justice  of  the  Supreme  Court  re^ 
siding  in  the  adjoining  county.  MaUer  of  Town  of  Hadley,  44  Misc. 
265,  89  Supp.  910. 

A  proceeding  taken  under  this  statute  is  a  special  proceeding  and  can- 
not be  reviewed  by  certiorari.  The  proceeding  is  instituted  "pursuant 
to  a  special  statutory  provision,"  and  costs  may  be  given  against  the  de- 
feated party,  and  an  appeal  may  lie,  since  it  is  an  order  made  by  a  justice 
of  the  Supreme  Court  in  a  special  proceeding.  People  ex  rel.  Ouibord  v. 
Kellogg^  22  App.  Div.  176,  citing  to  the  effect  that  this  is  a  special  pro- 
ceeding. Matter  of  King,  130  N".  Y.  602 ;  Matter  of  Emmett,  150  K  Y, 
630;  Marvin  v.  Marvin,  78  K  Y.  541;  Matter  of  By  an,  72  JST.  Y.  1 ;' 
Matter  of  Cooper,  52  K  Y.  67. 

Where  the  village  trustees  are  required  by  law  to  audit  claims  against 
the  village,  and  audit  claims  after  their  payment  by  the  village  treasurer, 
the  action  of  the  trustees  in  merely  passing  upon  the  vouchers  when  they 
examined  the  treasurer's  accounts  at  the  end  of  the  year  is  a  substantial 
violation  of  the  law.  The  opening  of  streets  and  construction  of  sewers 
by  a  committee  of  the  board  of  trustees,  without  authority  of  the  trustees, 
on  land  not  previously  acquired  by  the  village,  in  disregard  of  the  charter, 
0nd  the  payment  of  expenditures  therefor  without  prior  audit,  are. illegal 
acts,  since  it  seems  that  the  board  of  trustees  has  no  power  to  delegate  its 
authority  to  a  committee  of  that  body,  as  its  execution  involves  the  exer- 
cise of  judgment  and  discretion.  The  pl-ovisions  of  a  charter  which  au- 
thorize the  employment  of  an  attorney  "  when  ths  business  of  the  board  of 
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trustees  of  the  village  so  requires,  by  the  year  or  otherwise,"  justify  the 
employment  of  counsel  to  appear  before  a  legislative  committee  and  the 
Governor  to  urge  the  passage  of  a  law  to  bond  the  village  in  order  to  pay 
for  proposed  improvements.  Matter  of  Taxpayers  of  Plattshurgh,  27 
App.  Div.  353. 

Matter  of  Taxpayers  of  Plattshurgh,  27  App.  Div.  353,  supra,  was 
reversed,  157  IST.  Y.  78,  and  it  was  held,  among  other  things,  that  it  was  not 
proper  to  appoint  one  of  the  complainants  as  an  expert  to  make  the  in- 
vestigation, at  least  without  the  consent  of  all  parties ;  that  the  provision 
that  the  trustees  might  raise  a  specified  sum  for  sewers  did  not  prohibit 
or  render  illegal  payments  by  the  trustees  in  excess  of  that  sum  during 
any  one  year  with  money  belonging  to  the  sewer  fund  for  sewers  actually 
constructed  in  previous  years;  that  the  provisions  of  the  Public  Health 
Law  with  reference  to  charging  expenses  upon  a  municipality  must  be 
regarded  as  in  the  nature  of  an  amendment,  in  part  at  least,  of  all  munic- 
ipal charters.  Construing  sections  24  and  30  of  the  Public  Health  Law, 
it  was  further  held  that  the  costs  of  such  an  investigation  must  be  re- 
stricted to  those  allowed  for  similar  services  in  an  action. 

As  this  proceeding  is  a  special  proceeding,  and  under  the  provisions  of 
section  3240,  Code  of  Civil  Procedure,  the  costs  to  be  awarded  are  in 
the  discretion  of  the  court  at  the  same  rates  allowed  for  similar  services  in 
an  action  brought  in  the  same  court.  In  the  absence  of  stipulation, 
stenographer's  fees  cannot  be  taxed  as  costs,  but  the  fees  of  experts  em- 
ployed in  such  proceeding  are  treated  as  similar  to  those  of  a  referee,  and 
are  properly  taxable.  The  costs  of  the  investigation  cannot  be  taxed 
against  the  officers  of  the  town  not  made  parties  to  the  proceeding,  al- 
though their  bills  may  be  found  to  be  irregular.  Matter  of  the  Town  of 
Hempstead,  36  App.  Div.  321 ;  aff'd,  160  N.  Y.  685. 

The  practice  in  this  proceeding,  as  adopted  in  that  case,  was  as  follows : 
The  proceeding  was  instituted  on  the  affidavits  of  thirty-three  freeholders 
of  the  town,  praying  for  an  investigation  of  the  financial  affairs  of  the 
town  and  the  accounts  of  the  officers,  and  each  and  all  of  the  bills  and  ac- 
counts audited  and  allowed  by  the  officers  of  the  town,  etc.  The  affidavits 
with  notice  of  motion  were  served  upon  the  members  of  the  town  board, 
and  upon  the  return  thereof,  an  order  was  made  by  the  justice,  appointing 
experts  as  provided  in  the  section,  and  directing  a  hearing  to  be  had. 
Upon  such  hearing  the  experts  proceed  to  take,  prove,  and  examine  the 
bills  and  charges  rendered  to  and  audited  by  the  town  board,  etc. 

The  statute  cannot  operate  to  restrain  illegal  payments  by  former 
boards  of  supervisors,  but  the  fact  that  the  final  order  in  this  proceeding 
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assumes  to  restrain  such  payments  does  not  furnish  basis  for  legal  error, 
as  such  a  provision  is  entirely  ineffective.  See  this  case  for  a  discussion 
of  the  legality  of  various  town  expenses. 

ISTo  precedents  are  given  for  this  proceeding,  since  the  facts  upon  which 
the  petition  is  founded  must  necessarily  differ  so  widely  in  each  case  that 
a  formal  petition  would  be  of  little  or  no  value. 


FEDERAL   BANKRUPTCY   LAW. 
See  Debtoe  and  Ceeditoe  Law. 


FINE,  PROCEEDINGS  TO   COLLECT. 

This  proceeding  (§  2293-2301,  Code  Civil  Procedure)  is  a  revision  of 
2  Eevised  Statutes  (2  Edm.  506),  with  changes  relative  to  procedure. 
No  cases  are  cited  under  any  of  the  statutes,  nor  are  any  decisions  reported 
throwing  light  on  the  procedure.  The  principal  changes  consist  in  im- 
posing the  duties  on  the  clerk  of  the  court,  which,  under  the  statute,  were 
required  to  be  discharged  by  the  district  attorney. 

The  proceeding  is  but  little  used  and  is  exceedingly  simple,  hence  the 
Code  provisions  are  omitted  and  precedents  are  unnecessary. 


FORECLOSURE  BY  ADVERTISEMENT. 

Article. 

I.  When  statutory  remedy  may  be  enforced.     §  2387,  1185. 
§  2387.  When  mortgage  may  be  foreclosed,  1185. 

II.  NOTICE  OF  Sale;  Contents,  Filing  and  Service.  §§2388- 

2391,  1188. 
Subd.  1.  Contents  of  notice  of  sale,  1188. 

§  2391.  Contents  of  notice  of  sale,  1188. 
Subd.  2.  Notice  of  sale;  publication,  filing  and  service,  1190. 

§  2388.  Notice  of  sale;  how  given,  1 190. 

§  2389.  Id.;  how  served,  1191. 

§  2390.  Duty  of  county  clerk,  1191. 

III.  SALE;  ITS  Effect  AND  Record  THEREOF.  §§2392-2400, 2408a,l  194. 

Subd.  1.  Sale,  how  postponed  and  conducted,  1194. 

§  2392.  Sale;  how  postponed,  1194. 

§  2393.  Id.;  how  conducted,  1195. 

§  2394.  Mortgagee,  etc.,  may  purchase,  1195. 
Sviid.  2.  Affidavits  of  sale  and  record  thereof,  1196. 

§  2396.  Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices,  1196. 

§  2397.  When  one  affidavit  suffices  printed  notice  to  be  annexed,  1 196. 

§  2398.  Affidavits  may  be  filed  and  recorded,  1196. 

§  2399.  Note  upon  record  of  mortgage,  1197. 
Svhd.  3.  Effect  of  sale;  deed  not  necessary,  1201. 

§  2395.  Effect  of  sale,  1201. 

§  2400.  Deed  not  necessary.     When  affidavits  not  necessary;  but 
purchaser  may  require  them,  1201. 

§  2408a  (added,1909).Deliveryofcertainaffidavitstopurchaser, 1201. 

IV.  COSTS.     §§  2401-2403,  1204. 

§  2401.  Costs  allowed,  1204. 
§  2402.  Expenses  allowed,  1205. 
§  2403.   Taxation  thereof,  1205. 

V.  SURPLUS   MONEY  AND   PROCEEDINGS  WITH    REGARD    THERETO. 

§§  2404-2408,  2798,  2799,  1206. 
§  2404.  Surplus  money  to  be  paid  into  Supreme  Court,  1206. 
§  2405.  Claimant  of  surplus  money  to  file  petition,  1207. 
§  2406.  Application  for  surplus  money,  1207. 
§  2407.  Order  for  distribution,  1207. 
§  2408.  Limitation  of  last  four  sections,  1207. 
§  2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to 

surrogate,  1207. 
§  2799.  Id.;  how  distributed,  1207. 

VI.  LOAN  OFFICE  MORTGAGES.     §  2409,  1211. 

§  2409.  Application  of  this  title  to  mortgages  of  the  State,  1211. 

gEc.  SECTIONS  OF  THE  CODE,  AND  WHERE  FOUND.             ^kt.  paqb. 

2387.  When  mortgage  may  be  foreclosed 1     1185 

2388.  Notice  of  sale;  how  given 2     1190 

2389.  Id.;  how  served 2     1X91 

2390.  Duty  of  county  clerk 2     1191 

2391.  Contents  of  notice  of  sale 2     1188 
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SEC.  ABT.    PAGE. 

2392.  Sale;  how  postponed 3  1194 

2393.  Id.;  how  conducted 3  1195 

2394.  Mortgagee,  etc.,  may  purchase 3  1195 

2395.  Effect  of  sale 3  1201 

2396.  Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 3  1196 

2397.  When  one  affidavit  suffices;  printed  notice  to  be  annexed 3  1196 

2398.  Affidavits  may  be  filed  and  recorded 3  1196 

2399.  Note  upon  record  of  mortgage 3  1197 

2400.  Deed  not  necessary 3  1201 

2401.  Costs  allowed 4  1204 

2402.  Expenses  allowed 4  1205 

2403.  Taxation  thereof 4  1205 

2404.  Surplus  money  to  be  paid  into  Supreme  Court 5  1206 

2405.  Claimant  of  surplus  money  to  ffie  petition 5  1207 

2406.  Application  for  surplus  money 5  1207 

2407.  Order  for  distribution 5  1207 

2408.  Limitation  of  last  four  sections 5  1207 

2408a.  Delivery  of  certain  affidavits  to  purchaser 3  1201 

2409.  Application  of  this  title  tomortgages  of  the  State 6  1211 

2798.  Surplus  money  on  foreclosure  and  other  sale;  when  paid  to  surrogate 5     1207 

2799.  Id.;  how  distributed 5     1207 

PRECEDENTS. 

Affidavit  of  affixing  by  clerk 3  1199 

Affidavit  of  auctioneer 3  1199 

Affidavit  of  affixing  on  courthouse  door 3  1200 

Affidavit  of  publication 3  1200 

Affidavit  of  service  of  notice 3  1200 

Bill  of  costs  on  foreclosure  by  advertisement 4  1206 

Notice  of   sale  in  foreclosure 2  1189 

Notice  of  postponement  of  sale 3  1195 

Notice  of  motion  for  surplus  moneys 5  1210 

Order  of  reference  as  to  surplus  moneys 5  1210 

Order  upon  report  of  referee 5  1210 

Petition  for  payment  of  surplus  moneys 5  1209 

Report  of  referee  as  to  priority  of  liens,  etc 5  1210 

ARTICLE  I. 

WHEN  STATUTORY  REMEDY  MAY  BE  ENFORCED.     §  2387. 

§  2387.    When  mortgage  may  be  foreclosed. 

A  mortgage  upon  real  property,  situated  within  the  State,  containing  therein  a 
power  to  the  mortgagee,  or  any  other  person,  to  sell  the  mortgaged  property,  upon 
default  being  made  in  a  condition  of  the  mortgage,  may  be  foreclosed,  in  the  manner 
prescribed  in  this  title,  where  the  following  requisites  occur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby  the  power  to  sell 
has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured  by  the  mortgage,  or 
any  part  thereof;  or,  if  such  an  action  has  been  brought,  it  has  been  discontinued,  or 
final  judgment  has  been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff,  has  been  returned  wholly 
or  partly  unsatisfied. 

■3.  The  mortgage  has  been  recorded  in  the  proper  book  for  recording  mortgages,  in 
the  county  wherein  the  property  is  situated. 
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This  method  of  foreclosure  is  usually  resorted  to  by  reason  of  its  econ- 
omy as  compared  with  foreclosure  by  action  in  cases  where  the  mortgaged 
premises  are  not  of  sufficient  value  to  bear  the  expenses  of  a  sale  in 
addition  to  the  amount  due.  The  principal  objections  are  the  fact  that 
the  proceedings  are  very  strictly  construed,  and  hence  an  error  is  fatal  to 
the  title,  and  that  the  writ  of  assistance  does  not  issue  to  put  the  purchaser 
in  possession  as  in  an  action.  The  remedy  by  summary  proceedings  has, 
however,  been  so  adapted  to  obtaining  possession  by  purchaser  after  sale 
that  this  is  of  comparatively  little  weight,  but  the  fact  that  no  amendment 
can  be  made  to  the  proceedings,  together  with  the  inadequacy  of  the  costs 
allowed,  has  great  weight  with  the  profession,  and  it  will  be  rarely  used 
where  there  is  sufficient  property  to  pay  all  of  the  expenses  of  suit. 

By  reason  of  the  strictness  required  in  following  the  statute  in  fore- 
closure by  advertisement  under  the  decisions  this  method  of  foreclosing 
mortgages  has  of  late  years  been  but  little  used.  In  consequence  there  are 
very  few  recent  decisions.  On  the  other  hand  numerous  amendments 
have  been  made  from  time  to  time  to  the  statute  changing  it  materially  in 
some  respects ;  hence,  care  must  be  taken  in  foreclosures  of  this  character 
to  follow  the  statute  as  it  now  stands,  and  it  must  be  borne  in  mind  that 
the  decisions  cannot  be  safely  followed  when  not  in  accordance  with  the 
amended  statute. 

A  compliance  with  the  statutory  requirements  relating  to  foreclosure 
by  advertisement  is  a  condition  precedent  to  a  valid  sale  under  the  power 
contained  in  the  mortgage,  and  a  person  claiming  title  under  such  a  fore- 
closure assumes  the  burden  of  showing  that  the  statutory  requirements 
were  complied  with.  In  many  cases  it  has  been  said  that  every  require- 
ment of  the  statute  must  be  strictly  complied  with.  Weir  v.  BirdsaM,  27 
App.  Div.  404,  50  Supp.  275. 

The  statutory  proceedings  to  foreclose  a  mortgage  are  not  proceedings 
in  court,  so  as  to  authorize  the  court  to  supply  omissions  or  remedy  de- 
fects in  the  affidavits.     D wight  v.  Phillips,  48  Barb.  116. 

Foreclosure  of  a  mortgage  by  advertisement  is  a  statutory  proceeding 
and  the  statute  must  be  followed  with  precision.  Deutsch  v.  Haab,  135 
App.  Div.  756,  119  Supp.  911. 

A  history  of  the  proceedings  to  foreclose  by  advertisement  in  this  State 
is  given  by  Judge  Andrews  in  Mowry  v.  Sanborn,  68  N.  Y,  153.  The 
same  case  is  reported  in  65  K  Y.  581,  and  72  K  Y.  534;  also  7  Hun, 
380,  62  Barb.  223,  11  Hun,  545,  The  remedy  is  solely  and  exclusively 
the  creature  of  the  statute,  and  hence  all  of  the  statutory  requirements 
must  be  strictly  complied  with,  and  a  failure  so  to  do  renders  the  pro- 
ceedings void.     Van  Slyhe  v.  Sheldon,  9  Barb.  278;  King  v,  Dantz,  11 
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Barb.  191;  Cohoes  v.  Ooss,  13  Barb.  137;  Cole  v.  Moffit,  20  Barb.  18; 
St.  John  V.  Bumpdead,  17  Barb.  100;  Low  v.  Purdy,  2  Lans.  422. 

Mortgages  can  be  foreclosed  under  this  statute  only  where  they  contain 
a  power  of  sale  and  where  they  have  been  recorded  in  the  county  where 
the  property  is  situated.  These  requirements  are  jurisdictional,  and 
where  a  purchaser  on  foreclosure  by  advertisement  brought  summary  pro- 
ceedings under  section  2332  of  the  Code  and  failed  to  allege  in  his  peti- 
tion the  existence  of  a  power  of  sale  in  the  mortgage  foreclosed,  and  also 
that  the  mortgage  had  been  recorded  in  the  county  where  the  property 
was  situated,  it  was  held  that  the  petition  was  defective.  Cowdrey  v. 
Turner,  85  Hun,  451,  66  St.  Eep.  207,  32  ,Supp.  889. 

The  statutes  of  this  State  regulating  the  foreclosure  of  mortgages  by 
advertisement  do  not  apply  to  mortgages  on  real  estate  without  the  State. 
Elliott  V.  Wood,  45  N,  Y.  71;  Mead  v.  Brockner,  82  App.  Div.  480. 
But  where  a  mortgage  was  executed  upon  lands  without  the  State,  au- 
thorizing a  sale  after  certain  specified  notices  in  this  State,  it  was  held 
that,  in  the  absence  of  any  statutory  regulation,  the  parties  had  the  power 
to  agree  upon  the  manner  of  sale ;  that  while  the  statutes  of  this  State  in 
reference  to  the  sale  of  mortgaged  premises  had  reference  only  to  real 
estate  in  this  State,  yet  there  being  no  proof  that  the  sale  provided  for  was 
illegal  according  to  the  laws  of  the  State  where  the  land  was  situated,  there 
was  no  ground  for  equitable  interference.  Carpenter  v.  Blach  Hawk  Co., 
65  N.  Y.  43;  Central  G.  M.  Co.  v.  Piatt,  3  Daly,  263.  It  is  said  in 
Ferguson  v.  Kimball,  3  Barb.  616,  that  a  mortgage  given  to  secure  un- 
liquidated damages  cannot  be  foreclosed  under  the  statute.  In  Mowry  v. 
Sanborn,  68  IST.  Y.  153,  the  question  is  suggested  but  not  passed  upon. 
The  argument  in  that  case  cites  upon  this  point,  Ferguson  v.  Ferguson, 
2  ]Sr.  Y.  360;  People  ex  rel.  v.  Potter,  47  N.  Y.  375.  See  Lockwood 
V.  Turner,  7  Wend.  458. 

If  a  mortgage  has  already  been  foreclosed  as  to  part  and  the  decree  pro- 
vides for  subsequent  default,  sale  cannot  be  made  under  the  statute.  Cox 
V.  Wheeler,  7  Paige,  250.  See  Orosvenor  v.  Day,  Clarke's  Ch.  109.  As 
to  how  payment  of  a  mortgage  aflfects  the  power  of  sale,  see  Cameron  v. 
Erwin,  5  Hill,  272;  Warner  v.  Blakeman,  36  Barb.  501;  s.  c,  aff'd,  4 
Keyes,  487.  Under  the  statute  it  was  necessary,  before  a  mortgage  could 
be  foreclosed  by  advertisement,  that  it  should  be  duly  recorded  in  the 
proper  county.  Wells  v.  Wells,  47  Barb.  416.  A  tender  to  the  mortgagee 
or  his  assignee  of  the  whole  amount  of  the  debt  and  interest,  with  the 
costs  and  charges,  will  render  a  subsequent  sale  on  the  mortgage  irregular 
and  void.  Burnet  v.  Denniston,  5  Johns.  Ch.  35.  But  the  mortgage  is 
not  extinguished  where  the  assignee  takes  a  quitclaim  deed  of  one-half 
Vol.  11  —  12 
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of  the  mortgaged  premises ;  at  most  this  can  only  operate  as  an  extinguish- 
ment of  a  portion  of  the  mortgage  debt,  leaving  the  assignee  at  liberty  to 
foreclose  for  the  residue.  Kloch  v,  CronkUte,  1  Hill,  107.  The  fore- 
closure must  be  made  in  the  name  of  the  real  party  in  interest.  Cohoes 
Co.  V.  Ooss,  13  Barb.  137;  She  v.  Manhat.  Co.,  1  Paige,  48.  See  Wilson 
V.  Troup  J  2  Cow.  195.  A  surviving  executor  may  foreclose  by  statute. 
Demarest  v.  Wynlcoop,  3  Johns.  Ch.  129.  Also  a  foreign  executor  or  ad- 
ministrator. Doolittle  V.  Lewis,  7  Johns.  Ch.  45;  Averill  v.  Taylor,  5 
How.  476. 

ARTICLE  II. 
NOTICE  OP  SALE;  CONTENTS,  FILING  AND  SERVICE.    §  §  2388,  2389,  2390,  2391. 
Subd.  1.  Contents  of  notice  of  sale,  1188. 

§  2391.  Contents  of  notice  of  sale,  1188. 
Subd.  2.  Notice  of  sale;  publication,  filing  and  service,  1190. 

§  2388.  Notice  of  sale;  how  given,  1190. 

§  2389.  Id.;  how  served,  1191. 

§  2390.  Duty  of  county  clerk,  1191. 

Subd.  1.    Contents  of  Notice  of  Sale,  §  2391. 

§  2391.    Contents  of  notice  of  sale. 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee  of  the 
mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it  is 
recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first  publica- 
tion of  the  notice;  and,  if  any  sum  secured  by  the  mortgage  is  not  then  due,  the 
amount  to  become .  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  substantially  to  that 
contained  in   the   mortgage. 

If  the  notice  of  sale  does  not  state  the  place  of  sale,  the  equity  of  redemp- 
tion will  not  be  barred.  Burnet  v.  Denniston,  5  Johns.  35.  Notice  for 
sale  at  the  "  City  Hall "  is  sufficient.  Horniy  v.  Cramer,  12  How.  490. 
Where  the  name  of  the  mortgagee  was  omitted  from  the  description  of  the 
mortgage  contained  in  the  notice  of  sale,  but  was  subscribed  to  the  notice, 
the  requirements  of  the  statute  were  held  to  be  substantially  complied 
with,  and  so  if  it  sufficiently  refers  to  the  record  in  the  clerk's  office. 
Candee  v.  Burke,  1  Hun,  546.  It  is  not  necessary  to  state  in  the  notice  of 
sale  fully  the  authority  by  virtue  of  which  the  subscribers  foreclose.  Peo- 
ple V.  Prescott,  3  Hun,  419.  It  has  been  held  that  where  the  notice  of  sale 
was  for  Sunday,  the  mortgagee  might  before  the  day  postpone  to  another 
day  and  make  a  valid  sale  under  the  notice.  Westgate  v.  Handline,  7 
How.  372.  Where  the  notice  of  sale  stated  the  premises  were  to  be  sold 
under  three  mortgages  instead  of  two,  it  was  held  to  be  irregular  and  void. 
Burnet  v.  Denniston,  5  Johns.  35.  But  this  is  not  so  as  to  a  mistake,  a 
correction  of  which  is  published  with  the  notice  before  it  can  be  presumed 
to  have  influenced  persons  desiring  to  bid,  as  where,  by  mistake,  the  no- 
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tice  of  sale  stated  a  prior  incumbrance  upon  the  mortgaged  property  at 
twice  its  actual  amount,  but  a  correction  was  published  with  the  notice 
two  weeks  before  the  sale.  Hubbell  v.  Sibley,  5  Lans.  51 ;  aff'd,  50  N.  Y. 
468.  See  Bunce  v.  Beed,  16  Barb.  347.  It  is  said  that  claiming  more  than 
the  amount  actually  due  does  not  vitiate  where  no  fraud  is  shown.  Mowry 
V.  Sanborn,  62  Barb.  223  ;  rev'd  on  another  point,  65  N.  Y.  581.  See  s.  c, 
68  N.  Y.  153,  72  N.  Y.  534.  But  a  foreclosure  is  void  if  the  description 
in  the  notice  does  not  conform  substantially  to  that  in  the  mortgage.  Bath- 
bone  V.  Clarke,  9  Abb.  66,  n.  The  notice  sufficiently  specifies  where  the 
mortgage  is  recorded  by  stating  the  clerk's  book  and  date  of  record  though 
the  number  of  the  book  is  erroneously  given.  It  is,  however,  essential 
that  the  notice  should  state  that  the  mortgage  will  be  foreclosed  by  sale. 
A  mere  notice  of  sale,  without  declaring  it  to  be  for  purposes  of  foreclosure 
or  in  execution  of  the  power  of  sale  contained  in  the  mortgage,  is  insuf- 
ficient. Judd  V.  O'Brien,  21  N.  Y.  186.  A  sale  subject  to  payment  of 
future  instalments  without  specifying  the  amount  of  such  instalments  in 
the  notice  of  sale  is  void.  JenTcs  v.  Alexander,  11  Paige,  619.  Stating  in 
the  notice  the  amount  due  on  the  day  before  publication  is  not  fatal.  It  is 
surplusage  to  state  that  the  premises  are  subject  to  a  lease,  and  the  omis- 
sion to  state  how  long  the  lease  mentioned  in  a  notice  has  to  run  does  not 
affect  the  sale.  Hubbell  v.  Sibley,  5  Lans.  51 ;  aff'd,  50  N.  Y.  468. 
Under  a  statutory  foreclosure  it  is  lawful  to  sell  the  property  free  and 
'clear  of  all  incumbrances.  It  is  not  essential  that  such  terms  should  be 
included  in  the  published  notice  of  foreclosure.  The  affidavits  required 
by  statute  are  not  conclusive  as  to  the  facts  when  the  premises  are  pur- 
chased by  the  owner  of  the  mortgage,  and  where  the  terms  of  sale  are  not 
stated  therein,  oral  evidence  is  admissible  to  prove  them.  Story  v.  Ham- 
ilton, 86  N.  Y.  428.  To  the  point  that  the  affidavits  are  not  conclusive 
and  may  be  controverted,  the  court  cites  Mowry  v.  Sanborn,  72  N.  Y.  534 ; 
s.  c,  68  K  Y.  160. 

A  purchaser  at  a  sale,  under  a  foreclosure  by  advertisement  of  a  mortr 
gage  given  to  secure  several  notes,  one  of  which  has  been  transferred  to  a 
bank  to  which  an  assignment  (unrecorded)  of  the  mortgage,  absolute  in 
form,  but  shown  by  oral  evidence  to  be  as  collateral  only,  has  been  made, 
cannot  maintain  summary  proceedings  to  obtain  possession  of  the  mort- 
gaged premises  where  the  foreclosure  proceedings  are  instituted  and  car- 
ried on  in  the  name  of  the  mortgagees  only,  and  no  mention  is  made 
therein  of  the  assignment.  Weir  v.  Birdsall,  27  App.  Div.  404,  50  Supp. 
275. 

Notice  of  Sale  in  Foreclosure. 
Whereas,  default  has  been  made  in  the  payment  of  the  money  secured  by  a 
certain  mortgage,  bearing  date  the  39th  day  of  January,  1903,  made  and  exe- 
cuted by  John  Joseph,  of  the  town  of  Hardenburgh,  Ulster  county,  N".  Y., 
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as  mortgagor  to  Fred  W.  Wells,  of  Claryville,  Sullivan  county,  N".  Y.,  which 
said  mortgage  was  given  as  collateral  security  for  the  payment  of  a  portion 
of  the  purchase  money  of  the  premises  described  in  said  mortgage,  and  was 
duly  recorded  in  the  Ulster  county  clerk's  office,  in  book  No.  166  of  mort- 
gages, page  61,  on  the  2d  day  of  August,  1903,  at  1 :30  p.  M.,  and  no  suit  or 
proceeding  having  been  begun  or  instituted  at  law  to  recover  the  debt  secured 
by  said  mortgage,  or  any  part  thereof;  and. 

Whereas,  said  mortgage  was  duly  assigned  by  Fred  W.  Wells,  said  mort- 
gagee in  said  mortgage,  to  James  Wilson,  of  the  city  of  New  York,  which  said 
assignment  was  dated  April  30,  1906,  and  recorded  in  Ulster  county'  clerk's 
office,  April  30,  1886,  book  of  mortgages  178,  page  345 ;  and, 

Whereas,  the  amount  claimed  to  be  due  on  the  said  mortgage,  at  the  first 
publication  of  this  notice,  is  the  sum  of  two  thousand  two  hundred  and  ten 
dollars  and  eighty-nine  cents  ($2,310.89),  namely,  two  thousand  one  hundred 
and  fifty  dollars  ($2,150)  principal,  and  sixty  dollars  and  eighty-nine  cents 
($60.89)  interest,  and  that  the  whole  amount  remaining  unpaid  is  the  sum  of 
two  thousand  two  hundred  and  ten  dollars  and  eighty-nine  cents  ($2,210.89) ; 

Now,  therefore,  notice  is  hereby  given  according  to  statute  in  such  case 
made  and  provided,  that  by  virtue  of  the  power  of  sale  contained  in  said  mort- 
gage, duly  recorded  therewith  as  aforesaid,  the  said  mortgage  will  be  fore- 
closed by  a  sale  of  the  premises  herein  described  by  the  subscriber,  the  mort- 
gage assignee  therein,  at  public  auction,  on  the  11th  day  of  March,  1911,  at 
twelve  o'clock  noon  of  that  day,  at  the  front  door  of  the  courthouse,  in  the 
city  of  Kingston,  Ulster  county,  N.  Y. 

The  following  is  a  description  of  the  mortgaged  premises,  so  as  aforesaid 
to  be  sold,  as  they  are  contained  in  the  said  mortgage:  (Here  insert 
description. ) 

The  above  mortgaged  premises  will  be  sold  free  and  clear  from  incum- 
brances, and  subject  to  the  condition  of  the  said  mortgage. 

Dated  at  Kingston,  December  14,  1910. 
Frank  Howard,  James  Wilson, 

Assignee's  Attorney.  Mortgage  Assignee. 

Subd.  2.    Notice  of  Sale,  Publication,  Filing,  and  Service.  §§  2388, 

2389,  2390. 
§  2388.     Notice  of  sale;  how  given. 

The  person  entitled  to  execute  the  power  of  sale,  must  give  notice,  in  the  following 
manner,  that  the  mortgage  will  be  forclosed,  by  a  sale  of  the  mortgaged  property,  or 
a  part  thereof,  at  a,  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the  twelve  weeks, 
immediately  preceding  the  day  of  sale,  in  a  newspaper  published  in  the  county  or  in 
a  municipal  corporation  a  part  of  which  is  within  the  county  in  which  the  property 
to  be  sold,  or  a  part  thereof,  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least,  eighty-four  days  before  the 
day  of  sale,  in  a  conspicuous  place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be  sold  is  situated,  is  directed 
to  be  held;  or,  if  there  are  two  or  more  such  buildings  in  the  same  county,  then  in 
a  like  place,  at  or  near  the  entrance  of  the  building  nearest  to  the  property;  or,  in 
the  city  and  county  of  New  York,  in  like  place,  at  or  near  the  entrance  of  the  build- 
ing where  the  trial  and  special  terms  of  the  supreme  court  of  the  first  judicial  district 
are  directed  by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four  days  before  the 
day  of  sale,  to  the  clerk  of  each  county,  wherein  the  mortgaged  property,  or  any  part 
thereof,  is  situated. 
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4.  A  copy  of  the  notice  must  be  served,  as  presciibed  in  the  next  section,  upon  the 
mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator,  if  an  executor  or 
administrator  has  been  appointed,  and  also  upon  his  heirs,  providing  he  died  the  owner 
of  the  mortgaged  premises.  A  copy  of  the  notice  may  also  be  served,  in  a  like  manner, 
upon  a,  subsequent  grantee  or  mortgagee  of  the  property,  v^hose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at  the  time  of  the  first 
publication  of  the  notice  of  sale;  upon  the  wife  or  widow  of  the  mortgagor,  and 
the  wife  or  widow  of  each  subsequent  grantee  whose  conveyance  was  so  recorded,  then 
having  an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower,  subordinate  to 
the  lien  of  the  mortgagee;  or  in  the  event  of  the  death  of  the  subsequent  grantee 
who  was  at  the  time  of  his  death  the  owner  of  the  mortgaged  premises,  then  upon  his 
heirs;  or  upon  any  person,  then  having  a  lien  upon  the  property,  subsequent  to  the 
mortgage  by  virtue  of  a  judgment  or  decree  duly  docketed  in  the  county  clerk's 
office  and  constituting  a  specific  or  general  lien  upon  the  property.  The  notice,  specified 
in  this  section,  must  be  subscribed  by  the  person  entitled  to  execute  the  power  of 
sale,  unless  bis  name  distinctly  appears  in  the  body  of  the  notice,  in  which  case  it  may 
be  subscribed  by  his  attorney  or  agent. 
§  2389.    Id.;  how  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth  of  the  last  section, 
must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  administrator,  or  a  subsequent 
grantee  of  the  property,  whose  conveyance  is  upon  record,  or  his  wife  or  widow;  by 
delivering  a  copy  of  the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served;  or  by  leaving  such  a  copy,  addressed  to 
the  person  to  be  served,  at  his  dwelling-house,  with  a  person  of  suitable  age  and 
discretion  at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor  is  a 
foreign  corporation,  or  being  a  natural  person,  he  or  his  wife,  widow,  executor,  or 
administrator,  or  a  subsequent  grantee  of  the  property  whose  conveyance  is  upon 
record,  or  his  wife  or  widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State,  at  least  twenty- 
eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by  depositing  a  copy  of 
the  notice  in  the  postoffice,  properly  inclosed  in  a  postpaid  wrapper,  directed  to  the 
person  to  be  served,  at  his  place  of  residence,  at  least  twenty-eight  days  before  the 
day  of  sale. 

§  2390.    Duty  of  county  clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  delivered,  as  prescribed  in 
subdivision  third  of  the  last  section  but  one,  must  forthwith  affix  it  in  a  book,  kept 
in  his  office  for  that  purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of 
the  copy  of  the  time  when  he  received  and  affixed  it;  and  must  index  the  notice  to 
the  name  o  fthe  mortgaogr. 

It  is  sufficient  if  the  notice  is  published  once  in  each  week  for  twelve 
weeks  successively,  although  all  the  publications  are  made  within  seventy- 
eight  days,  provided  the  first  is  eighty-four  days  prior  to  the  date  of  sale, 
excluding  the  day  on  which  the  sale  is  made.  Howard  v.  Hatch,  29  Barb. 
297;  Cole  v.  Mojfltt,  20  Barb.  148;  Anonymous,  1  Wend.  ,90.  But  the 
first  publication  must  be  at  least  eighty-four  days  before  the  day  of  sale, 
one  day  being  excluded  and  the  other  included.  Bunce  v.  Beed,  16  Barb. 
347.  It  has  been  held  that  where  the  original  notice  of  sale  was  defective, 
a  republication  with  the  several  notices  of  postponement  for  the  required 
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twelve  weeks  was  a  substantial  compliance  with  the  statute.  Cole  v. 
Mo-ffitt,  20  Barb.  18.  A  notice  of  sale,  as  filed  in  the  clerk's  office  and 
published  for  the  first  four  weeks  was,  by  mistake,  dated  April  23,  1858, 
instead  of  1868;  held,  that  the  mistake  was  obvious  on  inspection  and 
could  not  have  misled,  and  did  not  invalidate  the  proceedings.  Mowry 
V.  SanUrn,  68  IST.  Y.  153. 

In  computing  the  time  for  the  publication,  posting,  and  service  of  no- 
tices, the  first  day  is  to  be  excluded  and  the  last  included.  Westgate  v. 
Handlin,  7  How.  372;  Hornby  v.  Cramer,  12  How.  493;  Bunce  v.  Reed, 
16  Barb.  347. 

The  validity  of  the  sale  is  not  affected  by  the  fact  that  the  paper  in 
which  notice  was  published  was  not  calculated  to  give  general  informa- 
tion. Wake  V.  Hart,  12  How.  444;  Jencks  v.  Alexander,  11  Paige,  624. 
It  is  only  required  that  the  notice  should  be  affixed  to  the  door  of  the 
building  where  County  Courts  are  held;  it  is  not  necessary  the  person 
affixing  it  should  afterward  see  it  there.  Merritt  v.  Bowen,  7  Cow.  13 ; 
Hornby  v.  Cramer,  12  How.  490.  Where  the  land  lies  in  several  counties 
the  notice  must  be  posted  in  each  county,  and  a  copy  delivered  to  the  clerk 
of  each  county.     Wells  v.  Wells,  47  Barb.  416. 

Where  in  proceedings  for  the  foreclosure  by  advertisement  notice  is  not 
served  on  the  owner  of  the  equity  of  redemption,  the  sale  is  void  and  the 
purchaser  stands  merely  as  assignee  and  owner  of  the  mortgage.  Kellogg 
V.  Dmnis,  38  Misc.  82,  77  Supp.  172. 

If  service  of  notice  is  not  made  upon  a  party  entitled  thereto  his  claim 
is  not  barred  or  foreclosed,  or  his  rights  affected  by  the  sale,  and  the 
assignee  of  a  subsequent  inciimbrance  stands  in  piace  of  the  original 
owner ;  actual  notice  of  sale  is  insufficient.  Root  v.  Wheeler,  12  Abb.  294 ; 
DwigU  V.  Phillips,  48  Barb.  116 ;  Winston  v.  McCall,  32  Barb.  241 ; 
Wetmore  v.  Roberts,  10  How.  51 ;  Mowry  v.  Sanborn,  65  E".  T.  581.  See 
Mickles  v.  Dillaye,  15  Hun,  296.  And  personal  representatives  of  a  de- 
ceased mortgagor  must  be  served.  Cole  v.  Moffit,  20  Barb.  18 ;  St.  John 
V.  Bumpstead,  17  Barb.  100.  Compare  Bond  v.  Bond,  51  Hun,  509, 
But  his  heirs  or  devisees  need  not  be;  his  wife  must  if  she  join  in  the 
mortgage.  Anderson  v.  Austin,  34  Barb.  319 ;  Low  v.  Purdy,  2  Lans. 
422 ;  King  v.  Duntz,  11  Barb.  191.  Service  on  the  wife  of  the  mortgagor, 
if  there  is  no  personal  representative,  is  not  a  valid  service.  Mackenzie 
V.  Alster,  64  How.  388.  The  wife  of  a  grantee  of  premises  already 
mortgaged  for  the  purchase  money  should  be  served  with  notice  in 
order  to  cut  off  her  inchoate  right  of  dower.  Northrup  v.  Wheeler,  43 
How.  122.  But  an  omission  to  serve  her  will  not  affect  the  valdity  of  the 
sale  as  to  other  property  served,  and  a  subsequent  incumbrancer  is  cut  off 
by  such  a  sale.     Hubbell  v.  Sibley,  5  Lans.  51;  aff'd,  50  K  Y.  468. 


POKECLOSUKE  BY  ADVEETISEMENT.  1193 

Where  the  statute  required  notice  to  be  served  not  only  on  those  subsequent 
grantees  and  mortgagees  "  whose  conveyances  were  on  record  at  the  time 
of  the  first  publication  of  the  notice,"  but  is  required  to  be  served  upon  all 
persons  having  a  lien  by  or  under  a  judgment,  the  lien  of  a  judgment  per- 
fected after  publication  of  the  first  notice,  and  before  sale,  is  not  cut  ofl:'. 
Oroff  V.  Morehouse,  51  N.  Y.  503.  But  as  to  the  present  statute,  see  sec- 
tion 2395,  subdivision  4,  which  is  intended  to  obviate  this  difficulty.  On 
the  foreclosure  by  advertisement,  only  those  mortgagees  or  assignees  whose 
mortgages  or  assignments  are  recorded  are  entitled  to  notice.  Decker  v. 
Boice,  19  Hun,  152 ;  affd,  83  JST.  Y.  215. 

Where  it  did  not  appear,  by  the  affidavits  on  file,  that  notice  of  a  statu- 
tory foreclosure  of  a  mortgage  was  served  upon  the  mortgagor,  held,  that 
it  was  ineffectual  to  transfer  the  legal  title  to  the  plaintiff,  who  purchased 
at  the  sale. 

Where  the  affidavits  on  file  showed  service  by  mail,  on  the  mortgagor, 
at  a  particular  place,  without  stating  it  to  be  the  place  of  his  residence; 
held,  that  the  omission  was  fatal,  and  could  not  be  supplied  by  an  amend- 
ment on  the  trial  which  involved  the  validity  of  the  foreclosure.  Dwight 
V.  Phillips,  48  Barb.  116. 

Where  it  was  attempted  to  serve  notice  by  mail  upon  the  mortgagor,  but 
the  notice  was  by  mistake  addressed  to  her  at  a  place  other  than  her 
residence,  the  sale  was  held  void.  Bobinson  v.  Ryan,  25  N.  Y.  320.  It 
does  not  invalidate  the  sale  if  the  notice  is  properly  directed  to  an  ad- 
ministratrix, simply  omitting  her  title  as  such.  George  v.  Arthur,  2 
Hun,  406.  Notice  may  be  served  on  the  mortgagor  by  mail  by  deposit- 
ing it  in  any  post-office  in  the  State.  Bunce  v.  Reed,  16  Barb.  347.  In 
case  of  service  by  mail  the  time  is  counted  from  the  deposit  of  the  letter, 
not  from  the  date  of  the  postmark  or  th»  time  of  forwarding.  Hornby  v. 
Cramer,  12  How.  490.  In  foreclosing  a  mortgage  by  advertisement  it  is 
not  requisite  that  personal  service  of  notice  of  sale  should  be  made,  though 
the  parties  live  in  the  same  town  with  the  party  foreclosing  or  his  attor- 
ney. In  such  case  it  is  a  compliance  with  the  statute  if  copies  of  the 
notices  are  deposited  in  the  post-office  at  the  place  where  the  parties 
reside,  properly  directed.  Stanton  v.  Kline,  11  IST.  Y.  196.  If  the  mort- 
gagor be  dead  notice  must  be  served  on  the  executor  or  administrator,  and 
one  must  be  appointed  to  have  valid  foreclosure.  Mackenzie  v.  Alsier, 
64  How.  388.  See  to  same  effect.  Van  Schaach  v.  Sanders,  32  Hun,  515, 
both  citing  a  large  number  of  cases. 

The  spirit  of  the  statute  is  that  notice  shall  be  given  to  those  whose 
interests  are  to  be  affected.  Thus,  where  the  validity  of  foreclosure  by 
advertisement  is  attacked  because  no  copy  of  the  notice  of  the  mortgage 
to  be  foreclosed  was  served  upon  personal  representatives,  the  court  will 
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assume  that  there  were  no  personal  representatives  and  that  the  notice 
was  served  upon  the  other  parties  in  interest.  Where  there  are  no  per- 
sonal representatives  of  a  deceased  mortgagor  the  foreclosure  is  valid 
against  those  upon  whom  service  is  made.  The  intent  of  the  section  is 
that  notice  shall  be  served  upon  those  whose  interests  are  to  be  affected, 
and  if  the  spirit  of  the  statute  is  followed,  it  is  valid,  though  the  letter  of 
the  law  may  not  have  been  followed.  Bond  v.  Bond,  51  Hun,  509,  21  St. 
Eep.  684,  4  Supp.  570. 

Testator  devised  the  fee  of  his  farm,  subject  to  a  mortgage,  to  his  grand- 
daughter, subject  to  its  use  by  her  father  and  mother  during  their  lives ; 
stibsequently  the  father  of  such  devisee  acquired  title  to  the  mortgage  and 
foreclosed  it  by  advertisement;  there  being  no  personal  representatives  of 
the  testator,  the  requirement  as  to  service  of  notice  of  sale  on  such  repre- 
sentative could  not  be  complied  with,  nor  was  such  notice  served  on  plain- 
tiff, who  was  then  thirteen  years  of  age.  Her  mother  became  the  pur- 
chaser and  one  of  these  defendants  took  title  by  mesne  conveyances  with 
knowledge  of  the  relation  of  the  parties  and  of  the  provisions  of  the  will 
of  the  testator.  The  plaintiff  asks  judgment  that  she  be  deemed  to  be  the 
owner  of  the  premises.  Held,  that  as  there  was  no  personal  representative 
upon  whom  notice  could  be  served,  the  statutory  provision  was  not  void 
by  reason  of  failure  to  serve  such  notice.  Jefferson  v.  Bangs,  197  N.  T. 
35,  rev'g  124  App.  Div.  916. 

ARTICLE  III. 

SALE;  ITS  EFFECT  AND  RECORD  THEREOF.    §§  2392,  2393,  2394,  2395,  2396,  2397, 

2398,  2399,  2400,  2408a. 

Suhd.  1.  Sale,  how  postponed  and  conducted,  1194. 

§  2392.  Sale;  how  postponed,  1194. 

§  2393.  Id.;  how  conducted,  1195. 

§  2394.  Mortgagee,  etc.,  may  purchase,  1195. 
Suhd.  2.  Affidavits  of  sale  and  record  thereof,  1196. 

§  2396.  Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices,  1196. 

§  2397.  When  one  affidavit  suffices,  printed  notice  to  he  annexed,  1196. 

§  2398.  Affidavits  may  he  filed  and  recorded,  1196. 

§  2399.  Note  upon  record  of  mortgage,  1197. 
Suhd.  3.  Effect  of  sale;  deed  not  necessary,  1201. 

§  2395.  Effed  of  sale,  1201. 

§  2400.  Deed  not  necessary.     When  affidavits  not  necessary;  hut  purchaser 
may  require  them,  1201. 

§  2408a  (added,  1909).  Delivery  of  certain  affidavits  to  purchaser,  1201. 

Subd.  1.    Sale,  How  Postponed  and  Conducted,  §§  2392,  2393,  2394. 

§  2392.     Sale;  how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a  notice  of  the  post- 
ponement must  be  published,  as  soon  as  practicable  thereafter,  in  the  newspaper  in 
which  the  original  notice  was  published;  and  the  publication  of  the  original  notice 
and  of  each  notice  of  postponement,  must  be  continued,  at  least  once  in  each  week, 
until  the  time  to  which  the  sale  is  finally  postponed. 
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§  2393.    Id.;  how  conducted. 

The  sale  must  be  at  public  auction,  in  the  daytime,  on  a  day  other  than  Sunday  or 
a  public  holiday,  in  the  county  in  which  the  mortgaged  property,  or  a  part  thereof,  is 
situated;  except  that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale  may 
be  made  at  the  Capitol.  If  the  property  consists  of  two  or  more  distinct  farms,  tracts, 
or  lots,  they  must  be  sold  separately;  and  as  many  only  of  the  distinct  farms,  tracts, 
or  lots,  shall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at 
the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where  two  or 
more  buildings  are  situated  upon  the  same  city  lot,  jind  access  to  one  is  obtained 
through  the  other,  they  must  be  sold  together. 
§  2394.    Mortgagee,  etc.,  may  purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of  either,  may  fairly  and 
in  good  faith,  purchase  the  mortgaged  property,  or  any  part  thereof,  at  the  sale. 

It  is  unnecessary  to  give  personal  notice  of  postponement  of  sale ;  pub- 
lication is  all  that  is  necessary,  and  it  is  said  that  a  postponement  from 
Sunday  is  sufficient.  Westgate  v.  Handlin,  7  How.  372.  The  practice 
is  to  appear  and  adjourn  the  sale.  Where  public  notice  was  given  of  post- 
ponement, and  the  sale  afterward  made  on  the  original  date  fixed  for  sale, 
it  was  held  void.  Jackson  v.  Clark,  7  Johns.  225.  And  so  held  where, 
on  the  day  appointed  for  the  sale,  an  adjournment  was  announced  for  a 
specified  time  to  those  present,  but  a  notice  subsequently  published  was 
for  a  different  day.    Miller  v.  Hull,  4  Denio,  104. 

Notice  of  Postponement. 

The  sale  above  noticed  is  hereby  postponed  to  the  25th  day  of  March,  1911, 
at  the  hour  and  place  mentioned  in  the  foregoing  notice. 

Dated,  March  11,  1911. 
Frank  Howaed,  James  Wilson, 

Attorney  for  Assignee.  Assignee  of  Mortgagee. 

It  was  held  in  Lamerson  v.  Marvin,  8  Barb.  9,  that  when  lands  were 
mortgaged  as  one  undivided  lot  or  parcel,  and  are  subsequently  subdivided, 
that  the  mortgagee  is  not  bound  to  sell  in  parcels,  and  the  same  rule  is 
followed  in  Huhhell  v.  Sibley,  5  Lans.  51 ;  Ellsworth  v.  Lockwood,  9  Hun, 
548.  When  the  premises  do  not  consist  of  distinct  farms,  parcels,  or  lots, 
they  need  not  be  sold  separately.  Holden  v.  Gilbert,  7  Paige,  211;  Had- 
ley  V.  Chapin,  11  Paige,  248;  Bunce  v.  Beed,  16  Barb.  350;  Anderson  v. 
Austin,  34  Barb.  319.  Ellsworth  v.  Lockwood,  42  N.  Y.  89,  holds  that 
equity  will  relieve  against  a  sale  in  gross  of  property  mortgaged  in  one 
tract  where  a  prior  incumbrancer  offers  to  bid  the  whole  amount  due  for 
one  parcel,  which  could  have  been  sold  separately.  On  subsequent  appeal 
9  Hun,  548,  the  case  is  distinguished,  and  the  general  principle  reit- 
erated, that  it  is  not  necessary  where  division  has  taken  place  since 
the  mortgage.  As  to  the  effect  of  a  sale  of  premises  subject, to  instal- 
ments, see  Cox  v.  Wheeler,  7  Paige,  250;  Jencks  v.  AlexaTider,  11  Paige, 
626.  The  requirements  of  section  2393  that  real  property  consisting 
of  two  or  more  lots  must  be  sold  separately,  and  only  as  many  may 
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be  sold  as  shall  satisfy  the  amount  due  at  the  time  of  the  sale,  with 
costs  and  expenses,  are  mandatory  and  absolute,  and  thus  where  the  record 
does  not  show  the  sale  of  the  entire  property  which  consisted  of  several 
lots  was  necessary,  a  purchaser  cannot  be  required  to  accept  a  doubtful 
title.  Hemmer  v.  Eustace,  51  Hun,  458,  14  Civ.  Pro.  260,  22  Abb.  N.  C. 
419,  3  Supp.  851. 

A  court  of  equity  will  not,  on  the  ground  that  the  Statute  of  Limitations 
has  run  against  a  mortgage,  restrain,  as  a  cloud  upon  title,  a  sale  under 
a  power  of  sale  contained  in  the  mortgage,  in  the  absence  of  any  allega- 
tion in  the  complaint  or  finding  by  the  court  that  the  bond  and  mortgage 
have  been  paid.    House  v.  Carr,  185  N.  Y.  453,  rev'g  105  App.  Div.  625. 

Subd.  2.    Affidavits  of  Sale  and  Record  Thereof.  §§  2396,  2397, 

2398,  2399. 
§  2398.    Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place  where,  the  sale  was 
made;  the  sum  bid  for  each  district  parcel,  separately  sold;  the  name  of  the  purchaser 
of  each  distinct  parcel;  and  the  name  of  the  person  or  persons  to  whom  the  proceeds 
of  the  sale  were  paid,  and  the  sums  thereof  must,  be  made  by  the  person  who  officiated 
as  auctioneer  upon  the  sale.  An  affidavit  of  the  publication  of  the  notice  of  sale, 
and  of  the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the  publisher  or 
printer  of  the  newspaper  in  which  they  were  published,  or  by  his  foreman  or  principal 
clerk.  An  affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near  the  entrance  of 
the  proper  courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any  person 
who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of  sale.  An  affidavit 
of  the  affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the  county  clerk,  may  be 
made  by  the  county  clerk,  or  by  any  person  who  saw  it  so  affixed,  at  least  eighty-four 
days  before  the  day  of  sale.  An  affidavit  of  the  service  of  a  copy  of  the  notice  upon 
the  mortgagor,  or  upon  any  other  person,  upon  whom  the  notice  must  or  may  be 
served,  may  be  made  by  the  person  who  made  the  service.  Where  two  or  more  distinct 
parcels  are  sold  to  different  purchasers,  separate  affidavits  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  §  9,  and  am'd  L.  1844,  chap.  346;  L.  1857,  chap.  308;  consolidated  and  am'd.    Am'd 
by  L.  1908,  chap.  294.    In  effect  Sept.  1,  1908. 
§  2397.    When  one  affidavit  suffices  printed  notice  to  be  annexed. 

The  matters  required  to  be  contained  ii.'  any  or  all  of  the  affidavits,  specified  in  tho 
last  section,  may  be  contained  in  one  affidavit,  where  the  same  person  deposes  with 
respect  to  them.  A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affi- 
davit; and  a  printed  copy  of  each  notice  or  postponement  must  be  annexed  to  the 
affidavit  of  publication  and  to  the  affidavit  of  sale.  But  one  copy  of  the  notice  suffices 
for  two  or  more  affidavits  where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

§  2398.    Affidavits  may  be  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed  in  the  office  for  record- 
ing deeds  and  mortgages,  in  the  county  where  the  sale  took  place.  They  must  be 
recorded  at  length  by  the  officer  with  whom  they  are  filed,  in  the  proper  book  for 
recording  deeds.  The  original  affidavits,  so  filed,  the  record  thereof,  and  a  certified  copy 
of  the  record,  are  presumptive  evidence  of  the  matters  of  fact  therein  stated,  with 
respect  to  any  property  sold,  which  is  situated  in  that  county.  Where  the  property 
sold  is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certified  by  the 
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officer  with  whom  the  originals  are  filed,  may  be  filed  and  recorded  in  each  other 
county  wherein  any  of  the  property  is  situated.  Thereupon  the  copy  and  the  record 
thereof  have  the  like  effect,  with  respect  to  the  property  in  that  county,  as  if  the 
originals  were  duly  filed  and  recorded  therein. 

§  2399.    Note  upon  record  of  mortgage. 

A  clerk  or  a  register,  who  records  any  afiSdavits,  or  a  certified  copy  thereof,  filed 
with  him,  must  make  a  note,  upon  the  margin  of  the  record  of  the  mortgage,  in  his 
office,  referring  to  the  book  and  page,  or  the  copy  thereof,  where  the  affidavits  are 
recorded. 

It  is  said,  in  the  earlier  cases,  that  all  the  requirements  of  the  statute 
must  be  strictly  complied  with.     Layman  v.   Whiting,  20  Barb.   559 ; 
Bryan  v.  ButtSj  27  Barb.  503.    But  it  is  said,  in  Mowry  v.  Sanborn,  72 
N.  Y.  534,  that  the  statutory  proofs  of  foreclosure  and  sale  are  to  be  lib- 
erally construed,  and  are  only  required  to  be  certain  to  a  common  intent, 
and  if  they  are  so,  though  technically  defective,  they  are  sufScient.    Re- 
versing 11  Hun,  545.     If  the  affidavits  are  defective,  amended  affidavits, 
it  seems,  may  be  filed  according  to  the  fact,  and,  at  least,  as  to  the  mort- 
gagor, they  may  be  filed  at  any  time,  or  other  proof  given.  Bunce  v.  Reed, 
16  Barb.  352;  Mowry  v.  Sanborn,  72  JST.  T.  534.    A  different  rule  seems 
to  be  held  in  Dwight  v.  Phillips,  48  Barb.  116,  but  the  rule  above  is  reit- 
erated in  Story  v.  Hamilton,  86  N.  Y.  428.    The  affidavits  may  be  taken 
before  a  notary  public,  and  one  copy  of  the  notice  of  sale,  to  which  all  the 
affidavits  are  annexed,  is  sufficient ;  it  is  not  necessary  to  annex  a  separate 
copy  to  each  afiidavit.    The  affidavits  are  prima  facie  evidence  of  the  facts 
stated,  and  may  be  controverted ;  the  power  to  sell  does  not  rest  on  the 
"  proof  "  of  publication,  but  on  the  "  fact "  of  the  publication,  and  this 
may  be  shown  independent  of  the  affidavit.    Mowry  v.  Sanborn,  68  IST.  Y. 
153;  Mowry  v.  Sanborn,  72  IST.  Y.  534.     It  is  sufficient  if  the  affidavit 
of  publication  is  made  by  the  publisher  of  the  papers  in  which  it  was 
printed.  Bunce  v.  Reed,  16  Barb.  347.  If  the  affidavit  shows  the  notice  was 
affixed  twelve  weeks  before  the  sale,  it  is  sufficint  without  showing  that  the 
party  making  the  affidavit  afterward  saw  it  there.     Hornby  v.  Cramer,  12 
How.  491.    The  affidavits  must  show  the  places  to  which  the  notices  were 
mailed  to  the  parties  were  the  residences  of  such  parties.    Dwight  v.  Phil- 
lips, 48  Barb.  116.     The  affidavits  must  show  that  the  proceedings  were 
conducted  according  to  the  law  in  force  when  the  forecdosur©  was  com- 
menced.    James  v.  Stull,  9  Barb.  482.     Where  the  premises  are  pur- 
chased by  the  mortgagee,  the  foreclosure  is  not  complete  without  the 
affidavits  which  stand  in  the  place  of  the  deed.     Arnot  v.  McClure,  4 
Denio,   41 ;   Cohoes  Co.  v.   Ooss,  13   Barb.   138 ;  Layman  v.   Whiting, 
20  Barb.   559;  Bryan  v.  Butts,  27  Barb.   503;  Howard  v.  Hatch,  29 
Barb.   297.      If  no   affidavits   are  made,   and  a  person  other  than  the 
mortgagor  is  the  purchaser,  common-law  proof  may  be  made  of  publi- 
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cation  of  notice.  Brewster  v.  Power,  10  Paige,  563.  See,  also,  Chalmers 
V.  Wright,  5  Eobt.  713.  The  mortgagee's  deed  is  not  sufficient  to  convey 
title  unless  the  sale  was  at  public  auction  after  statutory  notice ;  and  this 
is  so  even  though  the  mortgage  gives  povrer  of  sale,  expressly  authorizing 
the  mortgagee,  on  default,  to  sell  the  premises  at  private  sale.  Lawrence 
V.  Loan  Co.,  13  N.  Y.  200.  A  title  is  not  good  in  a  sale  on  foreclosure 
by  advertisement  until  the  affidavits  of  sale,  of  publication,  and  of  service 
of  notice  have  been  filed  and  recorded.  Cowdrey  v.  Turner,  85  Hun,  452, 
66  St.  Eep.  207,  32  Supp.  889. 

The  affidavits  of  sale  and  the  service  of  notice  thereof  on  the  mortgagor 
must  be  made  by  the  persons  named  in  the  statute.  The  fact  that  the 
statute  reads  that  the  affidavits  "  may  "  be  made  by  the  persons  designated 
does  not  entitle  other  persons  to  make  them. 

That  affidavits  of  sale  and  service  of  notice  made  by  persons  other  than 
those  named  are  received  in  evidence  vsrithout  objection  does  not  render 
them  competent  to  establish  the  facts  therein  recited. 

The  purchaser  at  a  foreclosure  by  advertisement  wherein  there  is  no 
proof  of  sale  and  service  of  notice,  except  such  defective  affidavits,  has 
not  the  status  of  a  mortgagee  in  possession.  Duetsch  v.  Haah,  135  App. 
Div.  756,  119  Supp.  911. 

The  filing  and  recording  of  the  affidavits  is  not  necessary  as  against 
the  mortgagor's  equity  of  redemption,  which  is  barred  and  foreclosed 
by  the  proceedings.  Where  there  has  been  a  sale  pursuant  to  a  power 
under  the  statute,  the  equity  of  redemption  'of  the  mortgaged  premises 
is  thereby  foreclosed,  though  the  affidavit  of  publication  of  notice  of 
sale  and  of  the  posting  thereof  be  not  made  and  recorded  as  required 
by  statute  for  twenty  years  thereafter.  The  right  of  the  mortgagor 
to  redeem  is  terminated  whenever  there  has  been  a  sale  of  the  mort- 
gaged premises,  regularly  made  and  pursuant  to  the  power  contained  in 
the  mortgage  or  under  a  decree  of  sale.  Tuthill  v.  Tracy,  31  !N".  Y.  157. 
This  case  is  cited  in  Osborn  v.  Merwin,  12  Hun,  332,  and  it  is  there  held 
that  a  sale  had  under  a  foreclosure  by  advertisement  pursuant  to  the  stat- 
ute bars  the  equity  of  redemption  although  no  affidavits  are  made.  The 
character  of  common-law  evidence  necessary  is  there  pointed  out,  and 
Hawley  v.  Bennett,  5  Paige,  104,  and  Guy  v.  Mead,  22  N".  Y.  462,  are 
referred  to  as  authority.  The  facts  necessary  to  be  proven  by  affidavit, 
the  right  to  supply  defects  by  parol,  and  the  character  of  parol  evidence 
to  show  the  facts  are  discussed  in  Mowry  v.  Sanborn,  reported  on  three 
appeals  to  the  Court  of  Appeals  in  65  K  Y.  581,  68  IST.  Y.  153,  and  72 
JSr.  Y.  534.  Also,  below,  62  Barb.  223,  7  Hun,  380,  11  Hun,  545,  and  the 
reported  cases  referred  to  and  collated.  See,  also.  Story  v.  Hamilton,  86 
N.  Y.  428,  aff'g  20  Hun,  133. 
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Where  the  foreclosure  by  advertisement  was  regularly  made,  the  prop- 
erty was  purchased  by  the  mortgagee  for  more  than  the  amount  due  on 
the  mortgage,  and  the  affidavits  of  sale  were  all  made  in  due  form,  it  does 
not  affect  the  title  of  the. mortgagee  that  the  affidavits  were  not  filed,  it 
being  her  private  concern  whether  she  would  preserve  the  evidence  of  her 
title.    Matter  of  Lawson,  42  App.  Div.  3Y7,  59  Supp,  152. 

Affidavit  of  Affixing  by  Clerk. 

State  op  New  York, 

County  of  TJlstee, 
Philip  Eoss,  deputy  county  clerk,  of  the  city  of  Kingston,  said  county, 
being  duly  sworn,  says  that  he  is  the  deputy  county  clerk  of  said  county  of 
Ulster,  the  county  in  which  the  mortgaged  premises  described  in  the  annexed 
printed  notice  of  sale  are  situated;  that  on  the  17th  day  of  December,  1910, 
he  did  affix  a  printed  copy  of  notice  of  sale,  a  copy  whereof  is  also  hereto 
annexed,  in  a  book  prepared  and  kept  by  the  clerk  of  said  county  of  Ulster 
for  that  purpose;  and  also  immediately  entered  in  said  book,  at  the  bottom 
of  such  notice,  the  time  when  he  received  and  affixed  it,  and  did  also  immedi- 
ately index  the  same  to  the  name  of  the  mortgagor  in  said  notice  name. 
Deponent  further  says  that  the  time  when  he  did  and  performed  said  acts 
was  at  least  eighty-four  days  prior  to  the  time  in  said  notice  specified  for  the 
sale  of  the  mortgaged  premises  therein  described. 

(Jurat.)  (Signature.) 

Affidavit  of  Auctioneer. 
State  of  N"ew  York,  1  ^^  . 

County  op  Ulster,    J 

Frank  Howard,  of  Kingston,  in  the  county  of  Ulster,  being  duly  sworn, 
doth  depose  and  say  that  he  is  the  person  who  officiated  as  auctioneer  at  the 
sale  of  the  premises  described  in  the  annexed  printed  copy  of  the  notice  of 
sale  by  virtue  of  the  mortgage  therein  mentioned,  and  pursuant  to  said  notice, 
and  that  this  deponent  as  such  auctioneer,  and  at  public  auction  on  the  35th 
day  of  March,  1911,  at  12 :15  o'clock  in  the  afternoon  of  that  day,  at  the 
front  door  of  the  courthouse  in  the  city  of  Kingston,  county  of  Ulster, 
N.  Y.,  by  virtue  of  the  power  of  sale  contained  in  said  mortgage,  and  pur- 
suant to  said  notice,  did  sell  to  James  Wilson,  of  the  city  and  county  of 
New  York,  upon  the  terms  and  subject  to  the  reservations  and  conditions 
hereinafter  mentioned,  the  lands  and  premises,  a  description  whereof  is  con- 
tained in  said  mortgage,  and  set  forth  in  said  notice  as  follows :  (Here  insert 
description  as  in  notice.) 

Deponent  further  says  that  at  said  sale  the  said  James  Wilson  purchased 
the  said  lands  and  premises  above  described  at  and  for  the  price  of  $1,500, 
he  being  the  highest  bidder  therefor,  and  that  being  the  highest  sum  bidden 
for  the  same.  Deponent  further  says  that  such  sale  was  in  the  daytime,  and 
in  all  respects  honestly  and  fairly  and  legally  conducted,  according  to 
deponent's  best  knowledge  and  belief;  that  the  premises,  so  far  as  the  same 
consisted  of  distinct  tracts,  farms  or  lots,  were  sold  separately,  and  no  more 
tracts,  farms  or  lots  were  sold  than  were  necessary  to  satisfy  the  amount 
claimed  to  be  due  on  said  mortgage  in  said  notice,  at  the  day  of  the  first  pub- 
lication thereof,  and  interest  and  costs  and  expenses  allowed  by  law. 

(Jurat.)  (Signature.) 
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Affidavit  of  Affixing  on  Courthouse  Door. 

Frank  Howard,  of  the  city  of  Kingston,  in  the  county  of  Ulster  and  State 
of  New  York,  being  sworn,  saith  he  did,  on  the  18th  day  of  December,  1910, 
and  at  least  eighty-four  (84)  days  prior  to  the  time  specified  in  the  annexed 
printed  copy  of  notice  for  the  sale  of  the  mortgaged  premises  therein  described, 
fasten  up  a  copy  of  the  annexed  printed  notice  in  a  proper  and  substantial 
manner,  in  a  conspicuous  place  at  or  near  the  entrance  of  the  building  where 
the  County  Court  of  said  county  of  Ulster  is  directed  to  be  held,  to  wit:  on 
the  outer  side  of  the  outward  door  of  the  courthouse  or  building  in  the  city  of 
Kingston,  where  the  County  Courts  are  directed  and  appointed  to  be  held,  in 
and  for  the  county  of  Ulster,  in  which  said  mortgaged  premises  are  situated, 
that  being  the  courthouse  or  building  where  County  Courts  of  said  county  are 
directed  and  appointed  to  be  held,  nearest  to  said  mortgaged  premises. 

(Jurat.)  (Signature.) 

Affidavit  of  Publication. 

State  of  ISTew  York,  \  ^^  . 

Ulster  County,     J 

John  W.  Searing,  of  the  city  of  Kingston,  Ulster  county,  State  of  New 
York,  being  duly  sworn,  doth  depose  and  say  that  he  is,  and  during  the  time 
of  the  publication  was,  one  of  the  publishers  and  proprietors  of  the  newspaper 
called  the  Kingston  Weekly  Leader,  a  public  newspaper  printed  and  published 
in  the  city  of  Kingston,  county  of  Ulster,  that  being  the  county  where  the 
premises  described  in  the  annexed  printed  notice  of  sale,  or  part  thereof,  are 
situated.  Deponent  further  says  that  the  notice  of  the  mortgage  sale,  of  which 
a  printed  copy  is  hereto  annexed,  was  published  in  said  newspaper  at  least 
once  in  each  of  the  twelve  (13)  weeks  immediately  preceding  the  day  of  sale 
specified  in  said  notice  of  sale;  said  publication  having  been  commenced  on 
the  17th  day  of  December,  1910,  and  ending  on  the  11th  day  of  March,  1911. 

(Jurat.)  (Signature.) 

Affidavit  of  Service  of  Notice. 

State  of  New  York,  \  ^^  , 
Ulster  County,      / 

"William  Butts,  of  the  town  of  Hardenbergh,  county  of  Ulster,  State  of 
New  York,  being  duly  sworn,  says :  That  he  resides  in  said  town  of  Harden- 
bergh; that  on  the  18th  day  of  December,  1910,  this  deponent  served  a  copy 
of  the  said  notice  on  each  of  the  several  persons  next  hereinafter  named, 
by  depositing  a  copy  of  the  said  notice  in  the  post-office  hereinafter  stated, 
properly  inclosed  in  a  postpaid  wrapper,  directed  to  the  persons  to  be  served, 
at  their  respective  places  of  residence,  to  wit:  To  the  several  persons  next 
hereinafter  named,  and  at  and  to  the  post-ofiices  set  opposite  their  names 
respectively,  as  hereinafter  stated ;  that  on  the  day  last  aforesaid  this  deponent 
deposited  all  of  said  notices  so  inclosed  and  directed  as  aforesaid,  in  the  post- 
office  at  Hardenbergh,  where  said  deponent  resided,  and  paid  the  full  legal 
postage  on  each  of  them. 

That  at  the  time  said  notices  were  so  deposited  in  the  post-office  at  Harden- 
bergh there  was  a  regular  communication  by  mail  at  least  once  in  each  week 
between  said  Hardenbergh  post-office  and  each  of  the  other  post-offices  to  which 
said  notices  were  directed,  and  that  at  the  time  each  of  the  said  persons 
resided  at  the  respective  places  to  which  their  said  notices  were  so  directed. 
That  the  names  and  the  direction  of  said  notices  to  them  as  aforesaid  were 
respectively  as  follows,  to  wit:  (Here  insert  names,  direction).  Deponent 
further  says  that  at  the  times  and  the  places  hereinafter  named,  he  served 
personally  a  copy  of  said  notice  of  foreclosure  and  sale  on  the  following  per- 
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sons,  viz.:  (Here  insert  names,  place  of  service,  and  date  of  service),  by 
delivering  a  copy  of  the  same  to  each  of  said  persons  personally,  and  leaving 
the  same  with  each  of  them. 

(Jurat.)  (Signature.) 

Subd.  3.    Effect  of  Sale;  Deed  not  Necessary.  §§  2395,  2400,  2408a. 

§  2395.    Effect  of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a  purchaser  in  good  faith, 
is  equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to  foreclose  the  mortgage, 
BO  far  only  as  to  be  an  entire  bar  of  all  claim  or  equily  of  redemption,  upon,  or  with 
respect  to,  the  property  sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator. 

2.  Each  person  claiming  under  any  of  them,  by  virtue  of  a  title  or  of  a  lien  by 
judgment  or  decree,  subsequent  to  the  mortgage,  upon  whom  the  notice  of  sale  was 
served,  as  prescribed  in  this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other  conveyance  was 
not  duly  recorded  in  the  proper  book  for  recording  the  same  in  the  county,  or  whose 
judgment  or  decree  was  not  duly  docketed  in  the  county  clerk's  oflBee,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of  the  county;  and  the 
executor,  administrator,  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  incumbrance,  created 
subsequent  to  the  mortgage,  attaching  to  the  title  or  interest  of  any  person,  desig- 
nated in  either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent  grantee,  upon  whom 
notice  of  the  sale  was  served  as  prescribed  in  this  title,  where  the  lien  of  the  mort- 
gage was  superior  to  her  contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 
§  2400.    Deed  not   necessary.    When  affidavits  not   necessary;   but  purchaser   may 

require  them. 
The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted  as  prescribed  in 
this  title,  obtains  title  thereto,  against  all  persons  bound  by  the  sale,  without  the  exe- 
cution of  a  conveyance.  Except  where  he  is  the  person  authorized  to  execute  the 
power  of  sale,  such  purchaser  also  obtains  title,  in  like  manner,  upon  payment  of  the 
purchase  money,  and  compliance  with  the  other  terms  of  sale,  if  any,  without  the 
filing  and  recording  of  the  affidavits,  as  prescribed  in  the  last  section  but  one.  But 
he  is  not  bound  to  pay  the  purchase  money,  until  the  affidavits,  specified  in  that 
section,  with  respect  to  the  property  purchased  by  him,  are  filed,  or  delivered  or 
tendered  to  him  for  filing. 
§  2408a  (Added,  1909).    Delivery  of  certain  affidavits  to  purchaser. 

Each  county  clerk  and  register  in  this  state,  in  whose  office,  affidavits  in  foreclosure 
of  mortgages  by  advertisement,  or  the  certified  copies  thereof,  have  been  or  shall  be 
filed  and  recorded  pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on  the  foreclosure  sale, 
and  such  purchaser  shall  be  entitled  to  such  delivery. 

Consolidators'  note  to  above  section.  This  section  contains  the  whole  of  L.  1902, 
chap.  223.  The  second  section  relates  to  the  time  when  the  statute  shall  take  effect. 
The  statute  has  reference  to  foreclosure  of  mortgages  by  advertisement  and  properly 
belongs  in  the  Code  of  Civil  Procedure  where  that  proceeding  is  now  contained. 

It  is  the  policy  of  the  statute  that  foreclosures  and  sales  should  in  cases 
free  from  fraud  or  gross  irregularity  be  held  final  and  conclusive.  Jack- 
son V.  Henry,  10  Johns.  195 ;  Doolittle  v.  Lewis,  7  Johns.  50 ;  Slee  v. 
Manhat.  Co.,  1  Paige,  70 ;  Vroom  v.  Ditmas,  4  Paige,  531 ;  Wilson  v. 
Troup,  2  Cow.  195.    But  in  order  to  cut  off  the  rights  of  the  mortgagor 
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and  of  subsequent  purchasers  and  incumbrancers,  the  requirements  of 
the  statute  must  be  substantially  complied  with,  and  what  is  a  substantial 
compliance  is  to  be  determined  with  regard  to  its  objects.  These  objects 
being  to  relieve  parties  from  the  expense  of  a  suit  and  to  enable  persons 
not  learned  in  law  to  conduct  the  foreclosure,  the  construction  of  the 
statute  should  be  liberal  and  not  technical.  Jackson  v.  Henry,  10  Johns. 
195 ;  Vroom  v.  DUmas,  4  Paige,  526 ;  Huhbell  v.  Sibley,  5  Lans.  51.  A 
regular  foreclosure  bars  the  claim  of  the  mortgagor  to  all  persons  having 
liens  subsequent  to  the  mortgage.  Hornby  v.  Cramer,  12  How.  490.  A 
sale  during  the  life  of  the  mortgagor,  under  a  power  of  sale  in  a  purchase- 
money  mortgage,  bars  the  inchoate  right  of  dower  of  the  wife  of  such 
mortgagor  who  was  not  a  party  to  the  instrument.  Brach&tt  v.  Baum,  50 
N.  Y.  8.  And  the  omission  to  make  the  wife  of  the  mortgagor  a  party, 
she  having  joined  in  the  mortgage,  merely  leaves  her  the  right  of  redemp- 
tion ;  it  does  not  render  the  foreclosure  invalid  as  to  the  other  parties  prop- 
erly served.  Candee  v.  Burlce,  1  Hun,  546.  But  the  claim  of  a  person  not 
served  is  not  barred,  even  though  he  had  actual  notice  of  the  sale.  Boot 
V.  Wheeler,  12  Abb.  294;  Van  Slyhe  v.  Selden,  9  Barb.  284;  King  v. 
Duntz,  11  Barb.  193;  Stanton  v.  Kline,  16  Barb.  9;  St.  John  v.  Bump- 
stead,  17  Barb.  100;  Cole  v.  Moffitt,  20  Barb.  18;  Wetmore  v.  Boberts, 
10  How.  51.  But  a  purchaser  at  a  sale  which  is  void  for  want  of  notice 
will  be  regarded  as  assignee  of  the  mortgage.  Bobinson  v.  By  an,  25 
N.  Y.  320.  In  case  the  mortgage  is  usurious,  the  sale  does  not  convey 
a  good  title  except  to  a  bona  fide  purchaser  at  the  sale.  Jackson  v.  Dom- 
inick,  14  Johns.  435 ;  Bissell  v.  Kellogg,  60  Barb.  61Y ;  aff'd,  65  K  Y. 
432;  Hyland  v.  Stafford,  10  Barb.  558;  Bix  v.  Van  Wyck,  2  Hill,  523. 
Even  a  bona  fide  purchaser  at  a  sale  under  a  paid  mortgage  acquires  no 
title,  but  will  be  protected  by  the  court  where  notice  has  been  given  the 
mortgagor.  Cameron  v.  Erwin,  5  Hill,  272 ;  Warner  v.  Blakeman,  36 
Barb.  501.  And  a  sale  under  the  power  after  a  tender  of  the  amount 
due  by  a  subsequent  lienor  of  the  amount  of  the  debt  and  interest  is  void 
where  the  purchaser  has  notice  of  that  fact.  Burnet  v.  Denniston,  5  Johns. 
35.  The  interest  of  a  tenant  under  a  demise  from  the  mortgagor  made 
subsequent  to  the  mortgage  is  extinguished  by  the  sale.  Simers  v.  Saltus, 
3  Denio,  214.  In  such  case  a  mortgagee  who  has  acquired  the  actual 
possession  of  the  premises  is  entitled  to  the  crops  sown  by  the  lessee, and 
growing  on  the  land  at  the  time  of  sale,  and  the  same  rule  holds  good  as 
to  fixtures.  Lane  v.  King,  8  Wend.  584 ;  Aldrich  v.  Beynolds,  1  Barb.  613 ; 
Shepherd  v.  Philbrick,  2  Denio,  176 ;  Gillett  v.  Balcom,  6  Barb.  370 ; 
Gardner  v.  Finley,  19  Barb.  317.  Courts  of  equity  regard  a  mortgagee 
in  the  execution  of  the  power  of  sale  contained  in  the  mortgage  by  statu- 
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tory  foreclosure  as  a  trustee  executing  a  power  in  trust,  and  bound  to 
conduct  the  proceedings  fairly  and  in  good  faith.  Eelief  will  be  given 
by  suit  to  set  aside  such  proceedings  in  case  of  fraud  or  bad  faith,  upon 
much  the  same  grounds  as  are  sufficient  for  opening  the  sale  where  the 
foreclosure  has  been  by  action.  8oule  v.  Ludlow,  3  Hun,  503.  Before 
the  enactment  of  section  379,  an  action  to  redeem  from  a  mortgage  fore- 
closure must  have  been  brought  within  ten  years  instead  of  twenty  years 
as  provided  by  that  section.  Hubbell  v.  Sibley,  50  JST.  Y.  468.  Where 
the  terms  of  sale  have  been  carried  into  effect,  the  fact  that  the  contract 
was  not  signed  as  required  by  the  Statute  of  Frauds  is  immaterial.  If  the 
sale  is  irregular  the  owner  of  the  equity  of  redemption  cannot  attack  it  in 
an  action  to  recover  an  alleged  surplus  arising  thereon;  he  cannot  affirm 
it  without  being  bound  by  its  terms.  It  seems  that  if  dissatisfied  the 
remedy  of  such  owner  is  by  motion  to  set  the  sale  aside. 

Where  property  has  been  sold  upon  terms  publicly  stated  at  the  time  of 
sale,  though  not  included  in  the  printed  notice,  the  mortgagor  cannot 
affirm  the  sale  as  to  the  price  bid  when  made  upon  the  terms  stated,  and 
then  repudiate  the  terms  of  sale,  and  claim,  as  surplus  proceeds  thereof, 
money  which,  by  the  terms  of  sale,  was  to  be  applied  in  payment  of  a 
prior  mortgage,  as  though  no  such  terms  controlled  the  action  and  bid  of 
the  mortgagee.  The  auctioneer  having  stated,  as  the  terms  of  sale,  that 
the  property  was  to  be  sold  as  if  unincumbered,  the  purchaser  to  pay  out 
of  the  amount  for  which  the  property  should  be  struck  off  to  him  the 
amount  of  a  prior  mortgage  lien  then  being  foreclosed.  Held,  that  the 
terms  of  sale  were  legal,  proper,  and  effectual,  and  that  the  application  of 
the  proceeds  was  controlled  thereby.  Story  v.  Hamilton,  86  N.  Y.  428. 
A  statutory  sale,  under  a  subsequent  mortgage,  does  not  affect  one  in  pos- 
session under  a  contract  of  sale.     D wight  v.  Phillips,  48  Barb.  116. 

If  the  mortgagee  purchases  on  a  sale  for  an  instalment  his  mortgage  is 
merged,  but  if  a  third  person  purchases,  the  mortgagor,  if  compelled  to 
pay  the  balance  of  the  debt  by  a  suit  on  the  bond,  can  have  a  reassign- 
ment of  the  mortgage,  to  enable  him  to  secure  repayment  out  of  the  land. 
Cox  V.  Wheeler,  7  Paige,  248.  The  sale  may  be  made  by  the  mortgagee 
or  owner  of  the  mortgage,  and  he  may  himself  become  the  purchaser  and 
make  the  affidavit  which  stands  in  place  of  the  conveyance.  Hubbell  v. 
Sibley,  5  Lans.  51. 

If  the  purchaser  be  not  the  person  authorized  to  execute  the  power  of 

sale,  he  obtains  a  good  title  upon  payment  of  the  purchase  money  and  on 

compliance  with  the  terms  of  sale,  without  filing  and  recording  the 

affidavits,  though  he  is  not  bound  to  pay  the  purchase  money  until  the 
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affidavits  are  filed  or  delivered,  or  tendered  to  him  for  filing.  Cowdrey  v. 
Turner,  85  Hun,  452,  32  Supp.  890,  66  St.  Eep.  208. 

Where  a  mortgage,  executed  in  1869,  upon  which  no  principal  or  in- 
terest had  been  paid  since  iN'ovember  30,  1874,  vs^as  assigned  in  1904,  and 
it  appears  that,  in  1874,  the  mortgaged  premises  M^ere  conveyed  by  v?ar- 
ranty  deed  vs^hich  did  not  in  any  vray  refer  to  the  mortgage  and,  shortly 
before  foreclosure  of  the  same,  by  advertisement,  the  premises  were  sold 
to  defendant  who  neither  assumed  nor  recognized  the  mortgage  in  any  way, 
but  her  attorney  appeared  at  the  foreclosure  sale  and  gave  notice  that  the 
mortgage  was  invalid  by  reason  of  lapse  of  time  since  any  payment  had 
been  made  thereon  and  the  notice  of  sale  set  forth  all  the  facts,  the  as- 
signee, as  purchaser  at  the  sale,  is  not  a  purchaser  in  good  faith  within 
section  2395  of  the  Code  of  Civil  Procedure;  nor  is  his  title  duly  per- 
fected, as  required  by  section  2232,  and  he  is,  therefore,  not  entitled  to 
maintain  summary  proceedings  to  remove  the  defendant  from  the 
premises. 

It  seems,  that  petitioner's  remedy  is  an  action  in  ejectment,  or  an  action, 
under  the  Code,  to  compel  the  determination  of  a  claim  to  real  property. 
Bonacher  v.  Weyrich,  48  Misc.  189,  96  Supp.  775. 

In  an  action  for  the  statutory  foreclosure  of  a  mortgage  by  advertise- 
ment, to  which  the  then  owner  of  the  equity  of  redemption  is  not  made  a 
party  and  which  is  consequently  void,  a  sale  operates  to  transfer  to  the 
purchaser  the  title  to  the  mortgage  interest. 

Where  a  mesne  transferee  from  the  purchaser  at  such  foreclosure  sale, 
has  previously  conveyed  the  equity  of  redemption  by  a  deed,  with 
covenants  for  quiet  and  peaceable  possession,  reciting  that  "  nothing 
herein  shall  prevent  the  party  of  the  second  part  from  buying  the  mort- 
gage which  is  a  lien  upon  the  premises  hereby  conveyed,  and  holding 
the  same  in  all  respects  as  if  this  conveyance  had  not  been  made,"  he  is 
not  estopped  by  the  covenants  in  his  deed  from  subsequently  bringing  an 
action  to  foreclose  the  mortgage  lien  on  the  premises  thus  conveyed  to  him. 
Kellogg  v.  Dennis,  38  Misc.  82,  77  Supp.  172. 

ARTICLE  IV. 

COSTS.     §'§  2401,  240a,  2403. 
§  2401.  Costs  allowed,  1204. 
§  2402.  Expenses  allowed,  1205. 
§  2403.   Taxation  thereof,  1205. 
§  2401.    Cost  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the  next  section,  are 
allowed  in  proceedings  taken  as  prescribed  in  this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale,  or  an  affi- 
davit, made  as  prescribed  in  this  title,  for  each  folio,  twenty-flve  cents;  for  making 
each  necessary  copy  thereof,  for  each  folio  thirteen  cents. 
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2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly  permitted  to 
be  served  by  this  title,  and  for  aflSxing  each  copy  thereof,  required  to  be  affixed  upon 
the  courthouse,  as  prescribed  in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  execution  of  the  necessary 
papers,  ten  dollars. 

§  2402.    Expenses  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceeding  the  fees  allowed 
by  law  for  those  services,  are  allowed  in  proceedings,  taken  aa  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  postponement,  if 
any,  for  a  period  not  exceeding  twenty-four  weeks. 

3.  For  the  services  specified  in  §  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property  sold  is  situated  in  two 
or  more  counties,  for  making  and  recording  the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
§  2403.    Taxation  thereof. 

The  coats  and  expenses  must  be  taxed,  upon  notice,  by  the  clerk  of  the  county 
where  the  sale  took  place,  upon  the  request  and  at  the  expense  of  any  person  interested 
in  the  payment  thereof.  Each  provision  of  this  act,  relating  to  the  taxation  of  coats 
in  the  Supreme  C!ourt,  and  the  review  thereof,  applies  to  such  a  taxation. 

One  who  claims  the  surplus  as  heir-at-law  of  the  mortgagor,  and  has 
been  recognized  as  such,  is  entitled  to  require  taxation.  Matter  of  Moss, 
6  Hun,  263.  Services  not  mentioned  in  the  statute  cannot  be  taxed 
although  actually  necessary,  but  one  who  obtained  an  injunction  restrain- 
ing the  sale  but  allowed  the  continuation  of  the  notice  of  publication  can- 
not on  taxation  object  to  the  allowance  of  the  whole  expense  of  publication 
although  it  exceeded  the  statutory  time,  Collins  v.  Btandish,  6  How. 
493.  Where  the  mortgagee  omitted  to  notify  certain  necessary  parties, 
and  for  that  reason  postponed  the  sale,  it  was  held  he  could  not  tax  costs 
of  the  sale  first  attempted.     Hornby  v,  Cramer,  12  How.  490. 

In  taxing  costs  in  such  proceeding,  matter  inserted  in  the  notice,  which 
was  not  required  by  the  statute,  should  not  be  considered  in  determining 
the  number  of  folios  to  be  allowed,  nor  should  a  charge  be  allowed  for 
serving  notices  on  persons  not  reqjiired  by  the  statute  to  be  served.  A 
charge  for  drawing  notices  and  for  a  copy  to  keep  is  proper,  as  is  also  a 
copy  for  the  printer,  and  printed  copies  may  be  charged  for.  As  one 
printed  notice  is  sufficient  for  two  or  more  affidavits,  under  section  239Y, 
there  is  no  necessity  for  more  than  one,  to  which  the  several  affidavits  may 
be  attached,  and  that  one  will  be  allowed,  for  a  charge  cannot  be  made  for 
ia  copy  served  on  the  auctioneer,  but  it  is  proper  to  charge  for  thirteen 
weeks'  publication.  Devisees  under  the  recorded  will  of  a  deceased  mort- 
gagor, and  lessee  under  a  recorded  lease,  may  be  deemed  grantees,  who 
should  be  served  with  notice,  and  where  such  devisees  are  minors  under 
fourteen  years  of  age,  a  notice  is  also  properly  served  on  their  guardian, 
which  may  be  charged  for.     Ferguson  v.  Wooley,  9  Civ.  Pro.  236. 
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Bill  of  Costs  on  Foreclosure  by  Advertisement. 

Notice  of  sale,  ten  folios,  at  25  cents $3  50 

Copy. same,  to  keep,  at  13  cents 1  30 

Copy,  notice  for  printer,  at  13  cents 1  30 

Copy  for  notice  for  posting  on  courthouse  door 1  30 

Expense  of  posting 1  00 

Affidavit  of  posting,  two  folios  and  copy,  at  25  cents 50 

Copy,  notice  annexed,  at  13  cents 13 

Clerk's  fees  on  same 50 

Affidavit  of  posting  in  clerk's  ofiSce,  two  folios  and  copy,  at  13  cents.  53 

Printer,  publishing  notice,  thirteen  insertions,  ten  folios 43  50 

Printer,  publishing  two  postponements  of  sale,  two  folios 3  00 

Printer  publishing  one  additional  insertion,  notice  of  sale 3  50 

Affidavit  of  publication,  two  folios  and  a  copy,  at  13  cents 53 

Copying  notice  annexed,  at  13  cents 130 

Copy  of  notice  to  serve  on  mortgagor,  at  13  cents 1  30 

Serving  ten  notices 10  00 

Affidavit  of  service,  two  folios,  at  38  cents 76 

Copying  notice  annexed,  five  folios,  at  13  cents 1  30 

Postage 50 

Clerk's  fees  for  search 8  00 

Affidavit  of  circumstances  of  sale,  four  folios  and  copy,  at  38  cents.  3  04 

Copy,  printed  notice  annexed 135 

Superintending  sale 10  00 

Eecording  affidavits 4  00 

Oaths  of  five  affidavits,  at  10  cents 50 

TJlstek  Countt,  ss.:  ' 

Frank  Howard,  of  the  city  of  Kingston,  said  county,  being  duly  sworn, 
says  that  he  is  attorney  for  James  "Wilson,  the  assignee  of  the  mortgage  exe- 
cuted by  John  Joseph  to  Fred  W.  Wells,  and  which  has  been  foreclosed  under 
the  statute. 

That  according  to  the  best  of  deponent's  knowledge  and  belief,  the  several 
disbursements  charged  in  the  bill  of  costs  hereto  annexed  have  been  actually 
and  necessarily  paid  or  incurred ;  that  the  copies  of  papers  charged  for  therein 
were  actually  and  necessarily  used  or  obtained  for  use ;  that  such  bill  of  costs 
contains  no  charge  for  any  draft  or  copy  of  any  affidavit  or  other  paper  which 
has  not  been  made,  or  for  any  other  service  which  has  not  been  performed, 
except  such  services  as  are  allowed  by  law  to  be  taxed  prospectively,  and  that 
the  number  of  folios  contained  in  the  draft  or  in  the  copies  of  said  papers 
are  not  overcharged  in  such  bill. 

(Jurat.)  ARTICLE  V.  (Signature.) 

SURPLUS  MONEY  AND  PROCEEDINGS  WITH  REGARD  THERETO.     §§  2404,  2405, 

2406.  2407,  2408,  2798,  2799. 
§  2404.  Surplus  money  to  be  paid  into  Supreme  Court,  1206. 
§  2405.  Claimant  of  surplus  money  to  file  petition,  1207. 
§  2406.  Application  for  surplus  money,  1207. 
§  2407.  Order  for  distribution,  1207. 
§  2408.  Limitation  of  last  four  sections,  1207. 

§  2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  surro- 
gate, 1207. 
§  2799.  Id.;  how  distributed,  1207. 
§  2404.    Surplus  money  to  be  paid  into  Supreme  Court. 

An  attorney  or  other  person  who  receives  any  money  arising  upon  a  sale  made  as 
prescribed   in   this   title,   must,   within   ten   days   after   he   receives    it,    pay   into   the 
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Supreme  Court  the  surplus,  exceeding  the  sum  due  and  to  become  due  upon  the  mort- 
gage, and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and  with  like 
.  effect  as  if  the  proceedings  to  foreclose  the  mortgage  were  taken  in  an  action  brought 
in  the  Supreme  Court,  and  triable  in  the  county  where  the  sale  took  place. 
§  2405.    Claimant  of  surplus  money  to  file  petition. 

A  person  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien  upon  the  property 
sold,  or  a  part  thereof,  may,  at  any  time  before  an  order  is  made,  as  prescribed  in  the 
next  section  but  one,  file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and  praying  for  an  order 
directing  the  payment  to  him  of  the  surplus  money  or  part  thereof. 
§  2406.    Application  for  surplus  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may,  after  the  expira- 
tion of  twenty  days  from  the  day  of  sale,  apply  to  the  Supreme  Court,  at  a  term  held 
within  the  judicial  district,  embracing  the  county  where  his  petition  is  filed,  for  an 
order,  pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application  must  be  served, 
in  the  manner  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attorney  in 
an  action,  upon  each  person,  who  has  filed  a  like  petition,  at  least  eight  days  before 
the  application;  and  also  upon  each  person,  upon  whom  a  notice  of  sale  was  served, 
as  shown  in  the  affidavit  of  sale,  or  upon  his  executor  or  administrator.  But,  if  it  is 
shown  to  the  court,  by  affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to  him  in  any  manner 
which  the  court  directs. 
§  2407.    Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice  for  application,  the 
court  must  make  an  order  referring  it  to  a  suitable  person  to  ascertain  and  report  the 
amount  due  to  the  petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon.  Upon  the  coming 
in  and  confirmation  of  the  referee's  report,  the  court  must  make  such  an  order,  for  the 
distribution  of  the  surplus  money,  as  justice  requires. 
§  2408.    Limitation  of  last  four  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising  upon  the  sale  of 
real  property,  of  which  a  decedent  died  seized,  where  letters  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  eoiu:t  within  the  State,  having  jurisdiction  to  issue  them. 
§  2798.    Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  surrogate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed  of  as 
prescribed  in  this  title,  is  sold,  in  an  action  or  a  special  proceeding,  specified  in  the 
last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon,  which  accrued  during  the 
decedent's  life-time;  and  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued  from  a  surrogate's 
court  of  the  State,  having  jurisdiction  to  grant  them;  the  surplus  money  must  be  paid 
into  the  surrogate's  court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twenty-five  hundred  and  thirty-seven  of  this  code,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  paying  such  money.  If  the  sale 
was  made  pursuant  to  the  directions  contained  in  a  judgment  or  order,  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property,  chargeable  upon  the  pro- 
ceeds, which  existed  at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the  sale 
was  made  in  any  other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which 
the  property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty  days  after  the 
receipt  of  the  money  from  which  it  accrues,  be  so  paid  over  by  the  person  receiving 
that  money. 
§  2799.    Id.;  how  distributed. 

Where  money  is  paid  into  a  surrogate's  court,  as  prescribed  in  the  last  section, 
and  a  petition  for  the  disposition  of  property,  as  prescribed  in  this  title,  is  pending 


1208  FOKECLOSUEE  BY  ADVEETISEMENT. 

before  him;  or  is  presented  at  any  time  before  the  distribution  of  the  money;  the 
decree  may  provide  that  the  money  be  paid  to  the  executor  or  administrator  to  be 
applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's  real  property,  sold  pursuant 
to  the  decree.  If  such  a  petition  is  not  pending  or  presented,  or  if  a  decree  for  the 
disposition  of  the  decedent's  property  is  not  made  thereupon,  a  verified  petition,  pray- 
ing for  a  decree,  directing  the  distribution  of  the  money  among  the  persons  entitled 
thereto,  may  be  presented  by  any  of  those  persons.  Each  person,  who  would  be  entitled 
to  share  in  the  distribution  of  the  proceeds  of  a.  sale,  must  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made.  Service  of  the  citation  may  be  made  upon  all 
the  persons  designated  therein,  by  publishing  the  same  in  two  newspapers  designated 
as  prescribed  in  article  first  of  title  second  of  this  chapter,  at  least  once  in  each  of 
the  four  successive  weeks  immediately  preceding  the  return  day  thereof,  except  that 
personal  service  must  be  made  upon  the  husband,  wife,  heirs  and  devisees  of  the 
decedent,  and  also  upon  every  other  person,  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree  for  distribution  must  be 
made. 

Where  a  mortgage,  payable  in  instalments,  is  foreclosed  for  the  amount 
due,  subject  to  future  instalments,  the  land  becomes  the  primary  fund  for 
the  future  payments,  and  the  mortgagor  is  entitled  to  the  surplus  on  the 
sale.  Cox  v.  Wheeler,  7  Paige,  248.  After  foreclosure  the  mortgagee  is 
not  liable,  as  trustee,  to  the  holders  of  subsequent  liens  for  the  surplus,  if 
he  has  received  only  the  amount  due  him  on  the  mortgage  and  the  ex- 
penses of  foreclosure,  leaving  the  surplus  in  the  hands  of  the  purchaser 
who  asserts  a  claim  thereto.  The  mortgagee's  liability  is  to  the  mortgagor 
and  those  who  represent  him,  and  a  purchaser  who  claims  and  retains  the 
surplus,  as  holder  of  the  second  mortgage  lien,  is  liable  to  a  subsequent 
judgment  creditor  for  the  balance  of  the  surplus  after  deducting  the 
amount  of  his  own  lien,  but  it  is  not  liable  for  interest  on  such  balance 
imtil  after  notice  or  demand  by  the  party  entitled  to  it.  Riissell  v.  Duflon, 
4  Lans.  399.  Ai  subsequent  incumbrancer,  with  no  notice  of  the  fore- 
closure, has  no  claim  to  surplus  moneys  on  the  sale,  his  lien  not  having 
been  affected,  unless  he  releases  to  the  purchaser  all  claim  on  the  equity 
of  redemption.  Walker  v.  Harris,  1  Paige,  167;  Winsloiv  v.  McCall,  32 
Barb.  241.  Although  the  receipt  by  the  mortgagor,  or  his  representative, 
of  the  surplus  moneys  arising  on  the  sale  may  not  estop  him  from  ques- 
tioning the  regularity  of  the  proceedings,  it  would  seem  to  be  evidence 
to  be  considered  in  passing  on  the  question.  Candee  v.  BurTce,  1  Him, 
546.  It  is  a  defense  by  a  mortgagee  who  has  sold  under  the  statute, 
when  sued  for  the  surplus  by  the  mortgagor's  grantee,  that  the  former  had 
a  lien  on  the  land  equal  to  the  surplus.  Eddy  v.  Smith,  13  Wend.  488. 
Where  property  has  been  sold  upon  terms  stated  publicly  at  the  sale, 
though  not  included  in  the  published  notice,  the  mortgagor  cannot  affirm 
the  sale  as  to  the  price  bid  when  made  upon  the  terms  stated,  and  then 
repudiate  the  terms  of  sale  and  claim,  as  surplus  money,  which,  by  the 
terms  of  sale,  was  to  be  applied  in  payment  of  a  former  mortgage,  as 
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though  no  such  terms  controlled  the  action  and  bid  of  the  mortgage©  in 
bidding  in  the  property,  Story  v.  Hamilton,  20  Hun,  133;  aff'd,  86 
N.  Y.  428. 

It  was  held,  in  Dunn  v.  Ocean  National  Bank,  61  N.  Y.  497,  that  the 
statute  as  it  then  stood  as  to  distribution  of  surplus  by  Surrogate's  Court 
had  only  a  limited  scope,  and  was  simply  designed  to  provide  a  method  for 
applying  the  surplus  to  the  payment  of  debts.  It  made  no  change  in  the 
law  as  to  the  proper  person  considered  as  owner  to  bring  an  action  for  the 
surplus.  The  surplus  is  regarded  as  real  estate,  and  the  most  careful  pre- 
cautions are  taken  to  prevent  the  heirs  from  being  deprived  of  it,  except 
in  the  same  manner  as  if  the  land  had  remained  unsold.  AfE'g  6  Lans. 
296.  These  provisions  do  not  apply  to  sales  on  foreclosure  by  action. 
German  Savings  Bank  v.  Shaver,  25  Hun,  409. 

The  words,  "within  four  years  before  the  sale,"  section  2798,  refer 
to  the  date  of  sale,  and  not  to  the  commencement  of  proceedings  resulting 
in  a  sale.  White  v.  Poillon,  25  Hun,  69.  A  judgment  creditor  whose 
judgment  was  not  a  lien  has  no  right  to  share  in  the  distribution  of  the 
proceeds  of  sale  of  decedent's  real  estate  on  foreclosure.  Davis  v.  Davis, 
4  Eedf.  355.  In  section  2799  the  word  "  may  "  means  "  shall."  Before 
the  amendment  of  1881  it  was  held  that  service  by  publication  was  the 
only  mode  of  given  jurisdiction.  Matter  of  Solomon,  4  Eedf.  509.  As  to 
disposition  of  surplus  in  a  peculiar  case,  see  Lahrt  v.  Zahrt,  1  Dem.  444. 

Petition  for  Payment  of  Surplus  Moneys. 

To  the  Supreme  Court: 

The  petition  of  Lewis  Mayer,  of  the  city  of  Kingston,  respectfully  shows 
that  heretofore  proceedings  were  taken  by  James  Wilson,  pursuant  to  title  9 
of  chapter  17  of  the  Code  of  Civil  Procedure,  for  the  sale  of  the  real  property 
described  as  follows,  to  wit:  (describe  the  same),  in  foreclosure  of  a  mort- 
gage executed  by  John  Joseph  to  Fred  W.  Wells,  dated  January  38,  1903,  and 
recorded  in  Ulster  county  clerk's  ofBce  on  the  2d.  day  of  August,  1903,  at 
1 :30  o'clock  in  the  afternoon  in  book  No.  166  of  mortgages,  at  page  61,  and 
a  sale  of  said  property  was  made  in  said  proceedings  on  the  25th  day  of 
March,  1911. 

That  a  surplus  remained  of  the  proceeds  of  said  sale  amounting  to  four 
hundred  dollars  ($400)  over  and  above  the  sum  due,  and  to  grow  due  upon 
said  mortgage  and  the  costs  and  expenses  of  the  said  foreclosure,  and  that  on 
the  10th  day  of  April,  1911,  the  attorney  for  the  assignee  of  said  mortgage, 
by  whom  said  mortgage  was  foreclosed,  paid  into  this  court  and  to  the  county 
treasurer  of  Ulster  county  the  said  surplus. 

And  your  petitioner  further  shows,  that  at  the  time  of  said  sale  he  had  an 
interest  in,  or  lien  upon,  the  said  property,  said  interest  or  lien  being  by 
reason  of  (state  nature  of  interest  or  lien) ;  and  your  petitioner  claims  that 
he  is  entitled  to  said  surplus  moneys,  by  reason  of  his  said  interest  in,  or 
lien  upon,  said  property.  And  your  petitioner  prays  for  an  order  of  this  court 
directing  the  payment  to  him  of  said  surplus  moneys,  or  of  so  much  of  said 
surplus  moneys  as  may  be  necessary  to  satisfy  his  said  interest  or  lien. 

Dated,  (Signature.) 

(Add  verification.) 
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Notice  of  Motion  for  Surplus  Moneys. 

(Title.) 

Sirs. —  Take  notice  that  the  undersigned  will  apply  at,  etc.,  on,  etc.,  for  an 
order  pursuant  to  the  prayer  of  his  petition,  filed  in  the  Ulster  county  clerk's 
office  on  the  20th  day  of  May,  1911,  directing  the  payment  to  him  of  the  sur- 
plus moneys  arising  upon  the  sale  of  the  property  described  in  the  said  peti- 
tion, a  copy  of  which  is  herewith  served  upon  you,  and  for  such  other  and 
further  relief  as  may  be  proper.  Yours,  etc.. 

Dated,  ,         .  John  S.  Williams, 

To  Attorney  for  Petitioner. 

Order  of  Reference  as  to  Surplus  Moneys. 

(Title.)  (Caption,  usual  form.) 

Upon  the  presentation  of  the  petition  of  Lewis  Mayer,  dated  May  10,  1911, 
which  was  filed  in  the  Ulster  county  clerk's  ofiice  on  the  20th  day  of  May, 
1911,  with  proof  of  due  service  of  notice  of  this  application  upon  each  person 
who  has  filed  a  like  petition,  and  also  upon  each  person  upon  whom  a  notice 
of  sale  was  served,  as  was  shown  in  the  aflBdavit  of  sale,  and  on  motion  of 
John  S.  "Williams,  attorney  for  the  said  petitioner,  and  after  hearing,  etc.,  and 
on  reading  (name  opposing  papers). 

It  is  hereby  ordered,  that  S.  P.  Ward,  Esq.,  of  Kingston,  counsellor-at-law, 
be  and  he  hereby  is  appointed  referee,  to  ascertain  and  report  the  amount  due 
to  the  petitioner  and  to  each  other  person,  which  is  a  lien  upon  the  surplus 
money  mentioned  in  said  petition  of  Lewis  Mayer  and  the  priorities  of  the 
several  liens  thereupon. 

James  A.  Betts, 

Justice  Supreme  Court. 

Report  of  Referee  as  to  Priority  of  Liens,  etc. 

(Title.) 

I,  the  undersigned  referee,  appointed  by  order  of  this  court,  dated  May  20, 
1910,  to  ascertain  and  report  the  amount  due  to  Lewis  Mayer,  the  petitioner 
in  this  proceeding,  and  to  each  other  person,  which  is  a  lien  upon  the  surplus 
moneys  arising  upon  the  sale  of  the  premises  described  in  the  said  petition 
and  the  priority  of  the  several  liens  thereupon,  do  respectfully  report  (proceed 
substantially  as  in  report  in  foreclosure  by  suit,  making  necessary  changes  to 
suit  the  case). 

Dated,  June  13, 1911.  (Signature  of  referee.) 

Order  upon  Report  of  Referee. 

(Title.)  (Caption.) 

On  reading  and  filing  the  report,  dated  June  12,  1911,  of  S.  P.  Ward,  Esq., 
referee,  appointed  herein  by  order  of  this  court,  dated  May  20,  1911,  from 
which  it  appears  that  Lewis  Mayer  is  entitled  to  the  whole  of  the  surplus 
moneys  arising  upon  the  sale  of  the  real  property  described  in  his  petition,  filed 
in  the  Ulster  county  clerk's  office,  on  the  20th  day  of  May,  1911,  which  surplus 
has  been  paid  into  court  and  to  the  county  treasurer  of  Ulster  county  (or  make 
other  recitals  according  to  the  report),  and  it  appearing  that  due  notice  of 
this  motion  has  been  given  to  (name  parties  served) : 

ISTow,  on  motion  of  John  S.  Williams,  Esq.,  counsel  for  said  petitioner,  and 
after  hearing,  etc.,  (or  no  one  appearing  to  oppose),  and  on  reading  (name 
any  other  motion  papers) : 
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It  is  hereby  ordered  that  the  said  report  be  and  the  same  is  hereby  con- 
firmed, and  that  said  county  treasurer  pay,  etc.  (here  insert  provisions  for 
distribution  as  may  be  required). 

James  A.  Bbtts, 

Justice  Supreme  Court. 
ARTICLE  VI. 

LOAN  OFFICE  MORTGAGES.     §  2409. 
§  2409.    Application  of  this  title  to  mortgages  to  the  State. 

This  title  does  not  afifect  any  provision  of  law,  inconsistent  therewith,  especially  re- 
lating to  the  foreclosure  of  mortgages  to  the  people  of  the  State,  or  to  the  commis- 
sioners for  loaning  certain  moneys  of  the  United  States. 

Provisions  of  law  relative  to  the  foreclosure  of  loan  office  mortgages,  see  sections 
90-92,  State  Finance  Law. 

Where  a  mortgage  has  been  foreclosed  by  advertisement  for  the  loan 
of  moneys  of  the  United  States,  section  2232  of  the  Code,  which  au- 
thorizes proceedings  to  recover  possession  against  a  person  who  holds  over 
and  continues  in  possession  of  real  property  after  notice  to  quit  has  been 
served,  does  not  apply  where  the  mortgage  gives  no  power  to  the  mort- 
gagee or  other  person  to  sell  the  mortgaged  property  upon  a  violation  be- 
ing made  of  a  condition  in  the  mortgage.  The  authority  to  sell  on  fore- 
closure by  advertisement  is  special  in  its  nature  and  must  be  strictly  pur- 
sued or  the  sale  will  be  invalid.  People  v.  Burdich,  52  Hun,  350,  5 
Supp.  363. 

The  following  decisions  bear  upon  the  rights  and  powers  of  loan  com- 
missioners, and  the  manner  and  validity  of  foreclosure  by  them  under 
chapter  2, '  section  30,  Laws  of  1837.  The  loan  officers  must  strictly 
pursue  the  directions  of  the  statute.  If  there  be  a  defect  in  the  notice  or 
advertisement  or  conduct  of  sale,  it  is  fatal  to  the  sale.  Denning  v. 
Smith,  3  Johns.  332 ;  Sherman  v.  Dodge,  6  Johns.  107 ;  Rogers  v.  Murray, 
3  Paige,  390;  Sherwood  v.  Beade,  7  Hill,  431. 

It  seems  that  the  provisions  of  section  2409  were  adopted  to  exclude 
from  the  operation  of  the  other  sections  of  title  9,  on  foreclosures  of  mort- 
gages of  commissioners  for  loaning  money  of  the  United  States,  pursuant 
to  section  5  of  chapter  150  of  the  Laws  of  1837.  People  v.  Burdich,  52 
Hun,  352,  23  St.  Kep.  432,  5  Supp.  365.  The  provisions  of  title  9  for 
foreclosure  by  advertisement  do  not  supersede  the  special  statutes  regulat- 
ing a  foreclosure  of  loan  commissioner's  mortgage.  Such  mortgage  is 
regulated  by  chapters  2  and  150  of  the  Laws  of  1837;  also,  State  Consti- 
tution, article  9,  section  1.  Barley  v.  Boosa,  35  St.  Eep.  901,  13  Supp. 
209. 

A  sale  by  one  of  two  commissioners  is  void ;  both  must  be  present  and 
participate  in  the  sale,  and  the  deed  by  two  cannot  aid  such  a  sale,  l^or 
can  one  commissioner  give  valid  notice  of  sale.     Both  must  act  in  all 
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official  acts.  N.  Y.  Life  Ins.  Co.  v.  Staats,  21  Barb.  570;  Pvwell  v. 
Tuthill,  3  N.  Y.  396;  Olmstead  v.  Elder,  5  N.  Y.  144.  Former  sales  by 
one  commissioner  were  confirmed  by  chapter  704  of  the  Laws  of  1867. 
It  is  sufficient  if  the  notice  of  sale  is  published  for  six  successive  weeks 
previous  to  the  sale,  although  the  first  publication  be  less  than  forty-two 
days  prior  thereto.  Wood  v.  Terry,  4  Lans.  80.  A  general  description 
of  the  land  in  the  notice  was  sufficient  under  statute  of  1808.  Jackson 
v.  Harris,  3  Cow.  241. 

The  omission  to  name  number  of  lot  and  name  of  mortgagor  in  notice 
is  fatal,  and  it  is  said  that  posting  notices  in  distant  places  or  inside  the 
courthouse  door  will  render  the  sale  invalid.  Notice  must  be  published 
and  posted  for  same  length  of  time.  Denning  v.  Smith,  3  Johns.  332. 
See,  also,  King  v.  Stow,  6  Johns.  323.  The  deed  of  the  loan  commis- 
sioners on  an  irregular  sale,  before  the  Eevised  Statutes,  vests  the  legal 
title  in  the  purchaser.  Brown  v.  Wilbur,  8  Wend.  657 ;  Rogers  v.  Murray, 
3  Paige,  390.  As  to  place  of  sale,  where  new  county  has  been  erected, 
see  People  v.  Supervisors  of  Delaware,  5  Cow.  436 ;  Rogers  v.  Murray,  3 
Paige,  390.  The  manner  of  sale  and  method  of  conveyance  are  pre- 
scribed in  Yorlc  v.  Allen,  30  N.  Y.  104.  The  advertisement  of  sale  must 
indicate  who  gave  the  mortgage,  and  to  whom,  clearly,  and  commissioners, 
in  case  of  default,  become  seized  as  trustees,  only  subject  to  the  possession 
and  right  of  the  mortgagor  to  redeem,  until  a  legal  sale  is  made  in  con- 
formity with  the  statute.  Thompson  v.  Corners,  79  N.  Y.  54.  The  com- 
missioners cannot  make  it  one  of  the  terms  of  sale  that  the  purchaser  shall 
pay  down  a  part  instead  of  the  whole,  and  that  in  default  of  payment  there 
shall  be  a  resale.  Sherwood  v.  Reade,  7  Hill,  431.  As  to  when  a  default 
amounted  to  a  foreclosure  under  the  statute  of  1808,  and  as  to  a  condi- 
tional right  to  redeem  under  that  statute,  see  JacTcson  v.  Voorlcees,  9 
Johns.  129 ;  Sherill  v.  Oroshy,  14  Johns.  358 ;  Jackson  v.  Rhodes,  8  Cow. 
47.  Upon  default  for  twenty-three  days  the  mortgagor's  interest  is  abso- 
lutely gone ;  the  foreclosure  provided  for  by  statute  is  equivalent  to  a  de- 
cree. The  right  to  redeem  is  not  an  equity  of  redemption  nor  an  interest 
in  the  land,  but  a  special  right  to  be  availed  of  in  the  manner  provided 
by  statute.  Pell  v.  TJlmar,  18  N.  Y.  139.  Application  to  redeem  must 
be  before  the  lapse  of  twenty-three  days.  Fellows  v.  Commissioners  of 
Oneida,  36  Barb.  655.  The  statute  as  to  entry  of  proceedings  in  the 
mortgage  book  is  directory.  Wood  v.  Terry,  4  Lans.  80.  And  when 
both  the  commissioners  are  present  and  unite  in  making  a  sale,  the  fact 
that  the  entry  in  the  minute-book  purporting  to  be  the  entry  of  both  was 
made  by  one  and  signed  by  one  is  not  a  fatal  irregularity.  White  v. 
Lester,  1  Keyes,  316. 
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The  power  of  sale  is  not  exhausted  by  one  sale.  If  the  foreclosure  is  set 
aside  by  a  court,  a  second  foreclosure  may  be  had.  Stachpole  v.  Bobhim, 
48  N.  y.  665.  The  validity  of  the  sale  to  a  bona  fide  purchaser  is  not 
affected  by  the  omission  of  the  commissioners  to  enter  in  the  minute^-book 
the  order  for  any  copy  of  the  advertisement  of  sale,  and  designation  of 
the  places  where,  and  persons  by  whom,  advertisements  were  posted. 
Rowell  v.  TutUll,  3  N.  Y.  396.  Entry  of  mortgage  on  books  of 
commissioners,  out  of  order  and  under  wrong  date,  and  on 
wrong  page,  is  not  notice  to  subsequent  mortgagees  in  good  faith. 
N.  Y.  Life  Ins.  Go.  v.  White,  17  N.  Y.  469.  If  the  mortgagor  pur- 
chases and  gives  a  new  mortgage  it  is  a  purchase-money  mortgage.  On 
a  subsequent  default  the  commissioners  hold  as  against  one  who  has 
acquired  title  under  a  judgment  docketed  intermediate  the  two  mortgages. 
Cornrs  v.  Chase,  6  Barb.  37.  The  requirements  as  to  two  witnesses  to  a 
deed  is  directory.  Com'rs  v.  Chase,  6  Barb.  37.  Equity  cannot  set 
aside  a  sale  merely  for  hardship  or  inadequacy  of  price.  Marsh  v.  Lud- 
lum,  3  Sandf.  Ch.  35 ;  Rogers  v.  Murray,  3  Paige,  390.  Commissioners 
are  limited  to  the  fees  fixed  by  statute,  and  cannot  tax  fees  as  attorneys. 
Corn'r  of  Ulster  v.  Ywn  Dermarlc,  36  How.  145.  Where  a  sale  by  loan 
commissioners  was  illegal  and  void  the  mortgagor  may  bring  an  action 
to  redeem,  and  for  rents  and  profits.  In  such  a  case  the  omission  to 
make  tender  is  not  fatal  to  the  action,  but  at  most  only  affects  the 
question  of  costs.  Thompson  v.  Loan  Com'rs,  79  W.  Y.  54.  Loan  com- 
missioners have  no  power  to  sell  a  mortgage  taken  by  them,  and  moneys 
paid  to  them  in  pursuance  of  an  agreement  to  sell  cannot  be  applied 
either  as  upon  a  purchase  or  in  payment  of  such  mortgage.  Woodgate 
V.  Fleet,  4:4:  N.  Y.  1. 

Upon  default  in  the  payment  of  interest  on  a  mortgage  given  to  loan 
commissioners  of  the  United  States,  which  continues  for  twenty-one  days, 
the  title  to  the  mortgaged  premises  vests  in  the  commissioners,  and  is  not 
divested  by  an  invalid  sale  by  them  for  subsequently  accruing  interest. 

Such  mortgage  is  not  rendered  invalid  by  the  fact  that  the  premises  are 
not  improved.     Ooodhart  v.  Street,  12  Misc.  360,  33  Supp.  687. 

A  loan  commissioner's  mortgage  covered  two  pieces,  one  of  which  was 
conveyed  by  deed  containing  a  covenant  by  the  grantee  to  pay  such  mort- 
gage and  save  his  grantor  harmless  therefrom.  The  other  piece  was  con- 
veyed to  defendant,  and  by  him  to  plaintiff's  grantor  by  deed  containing 
covenants  of  warranty.  The  mortgage  was  afterward  foreclosed  and 
plaintiff's  premises  sold  at  the  request  of  the  owner  of  the  other  parcel, 
although  the  other  piece,  if  sold  first,  would  have  paid  the  mortgage  in 
full.  Plaintiff,  who  was  not  found  to  have  had  any  knowledge  of  the 
covenant  in  the  first  deed,  and  his  grantor,  were  present  at  the  sale,  biit 
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did  not  request  the  sale  of  the  other  piece ;  but  defendant,  though  notified 
and  promising  to  be  present  and  protect  the  property  from  sale,  did  not 
appear,  by  reason  of  sickness.  Plaintiff,  upon  demand  of  the  purchaser, 
surrendered  possession  to  him.  Held,  that  as  to  the  holders  of  the  mort- 
gage, it  was  still  a  lien  on  all  the  land,  and  an  omission  to  sell  in  the 
inverse  order  of  alienation  was  not  such  an  irregularity  as  affected  the 
jurisdiction  or  vitiated  the  title.  JenJcs  v.  Quinn,  50  St.  Rep.  Y95,  137 
N.  Y.  223,  aff'g  41  St.  Eep.  22,  61  Hun,  427. 

A  default  by  mortgagors  in  the  payment  of  interest  upon  a  mortgage 
given,  under  chapter  150  of  the  Laws  of  1837,  to  the  loan  commissioners 
of  the  State  of  New  York,  operates,  by  express  provisions  of  section  30  of 
the  act,  as  an  extinguishment  of  the  equity  of  redemption  and  to  vest, 
without  legal  proceedings  taken,  the  title  in  the  loan  commissioners,  leav- 
ing to  the  mortgagors  only  the  statutory  right  to  redeem. 

iSuch  title  of  the  State  is  not  affected  by  recitals  in  a  sheriff's  certifi- 
cate and  deed,  of  a  sale  under  execution,  of  the  mortgaged  lands  before 
the  default  of  the  mortgagors,  where  the  judgment-roll  under  which  the 
sale  was  made  is  not  produced  and  proved;  nor  upon  such  a  failure  to 
produce  it  can  such  recitals  be  given  effect  under  chapter  158  of  the  Laws 
of  1890,  to  show  the  execution  and  its  issue,  as  it  does  not  appear,  as 
required  by  the  statute,  that  the  property  was  "  sold  by  a  sheriff  for  en- 
forcement of  the  valid  lien  thereon  of  a  duly  docketed  judgment."  Hume 
V.  Fleet,  23  App.  Div.  185,  48  Supp.  889. 


GENERAL  ASSIGNMENT  FOR   BENEFIT   OF   CREDITORS. 

See  Debtob  and  Ckeditoe  Law. 


HABEAS  CORPUS  TO  BRING  UP  A  PERSON  TO  TESTIFY. 

,§§2008-2014. 


§  2008.  Habeas  corpus  to  testify,  when  allowed  by  court  or  judge,  1215. 

§  2009.  Id.;  when  allowed  by  judge,  1215. 

§  2010.  Id.;  in  suit  before  justice  of  the  peace,  etc.,  1215. 

§  2011.  The  last  three  sections  qualified,  1215. 

§  2012.  Application;  how  made,  1215. 

§  2013.  Certain  prisoners  to  be  remanded,  1216. 

§  2114.  Officer  to  obey  and  return  writ,  1216. 

PRECEDENTS.  f  p^oi,. 

Petition 1217 

Return  by  sheriff 1218 

Writ 1218 

§  2008.     Habeas  corpus  to  testify;  when  allowed  by  court  or  judge. 

A  court  of  record,  other  than  a  justice's  court  of  a  city,  or  judge  of  such  a  court, 
or  a  justice  of  the  Supreme  Court,  has  power,  upon  the  application  of  a  party  to  an 
action  or  special  proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a  prisoner,  detained  in  a 
jail  or  prison  within  the  State,  to  testify  as  a  witness  in  the  action  or  special  proceed- 
ing, in  behalf  of  the  applicant. 

§  2009.    Id.;  when  allowed  by  judge. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court,  upon  the  appli- 
cation of  a  party  to  the  special  proceeding,  civil  or  criminal,  pending  before  any 
officer  or  body,  authorized  to  examine  a  witness  therein.  In  a  case  specified  in  this 
section,  the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county  judge, 
residing  within  the  county  where  the  officer  resides,  before  whom,  or  the  court  or  other 
body  sits,  in  or  before  which,  the  special  proceeding  is  pending. 

§  2010.    Id.;  in  suit  before  justice  of  the  peace,  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  Supreme  Court,  upon  the  appli- 
cation of  a  party  to  an  action,  pending  before  a  justice  of  the  peace,  or  in  a  justice's 
court  of  a  city,  or  a  district  court  of  the  city  of  New  York,  to  bring  before  the  justice 
or  court,  to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the  county 
where  the  action  is  to  be  tried,  or  an  adjoining  county.  In  a  case  specified  in  this 
section,  the  writ  may  also  be  issued  by  a  county  judge,  or  a  special  county  judge, 
residing  within  the  county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  ease  may  be. 
§  2011.    The  last  three  sections  qualified. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three  sections,  to  bring  up 
a  prisoner  sentenced  to  death.  Nor  shall  it  be  issued  to  bring  up  a  prisoner  confined 
under  any  other  sentence  for  a  felony;  except  v/here  the  application  is  made  in  behalf 
of  the  people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment,  and  then 
only  by  and  in  the  discretion  of  a  justice  of  the  Supreme  Court  upon  such  notice  to 
the  district  attorney  of  the  county  wherein  the  prisoner  was  convicted,  and  upon  such 
terms  and  conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

§  2012.    Application;  how  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the  foregoing  sections  of 
this  article,  must  be  verified  by  affidavit,  and  must  state: 

[1215] 
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1.  The  title  and  nature  of  the  action  or  special  proceeding,  in  regard  to  which  the 
testimony  of  the  prisoner  is  desired;  and  the  court,  or  body  in  or  before  which,  or 
the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  necessary  to  the  applicant,  on 
the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding,  as  he  is  advised  by 
counsel  and  verily  believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for  a  felony. 

But  where  the  attorney-general  or  district  attorney  makes  the  application,  he  need 
not  swear  to  the  advice  of  counsel. 

§  2013.    Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must  state  for  what 
cause  the  prisoner  is  held;  and  if  it  appears  therefrom,  that  he  is  held  by  virtue  of  a 
mandate  in  a  civil  action  or  special  proceeding,  or  by  virtue  of  a  commitment  upon  a 
criminal  charge,  he  must,  after  having  testified,  be  remanded,  and  again  committed  to 
the  prison,  from  which  he  was  taken. 

§  2014.    Ofi5cer  to  obey  and  return  writ. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article,  is  delivered,  must 
obey  the  same,  according  to  the  exigency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was 
issued  upon  the  application  of  the  attorney-general  or  a  district  attorney,  or,  in  any 
other  case,  to  the  party  on  whose  application  the  writ  was  issued,  the  sum  of  five 
hundred  dollars.  But  where  the  prisoner  is  confined  under  a  sentence  to  death,  a 
return  to  that  effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 

This  writ  is  for  the  convenience  of  litigants  in  obtaining  testimony  of 
persons  under  arrest,  and  its  functions  are  entirely  different  in  their 
nature  from  those  of  the  writ  of  habeas  corpus  to  inquire  into  the  cause  of 
detention  of  a  prisoner.  It  is  in  fact  an  order,  granted  ex  parte  upon 
certain  proof,  directing  the  sheriff,  or  other  officer  in  whose  custody  the 
prisoner  may  be,  to  bring  him  into  court  to  enable  him  to  be  examined  as 
a  witness.  A  convict  is  as  competent  as  any  other  person  to  testify  in 
any  civil  or  criminal  case. 

The  power  of  the  court  to  issue  a  writ  of  habeas  corpus  to  bring  up  a 
person  to  testify  in  a  proceeding  pending  before  it  did  not  come  into 
existence  by  virtue  of  any  statute  of  this  State,  but  it  was  an  original 
power  inherent  in  the  courts.  It  was  exercised  in  England,  and  the 
Supreme  Court  has  by  statute  and  by  provisions  of  the  Constitution  the 
same  power  in  that  regard  that  was  exercised  by  the  Court  of  King's 
Bench  before  1Y76.  It  is  very  doubtful  whether  section  2011  ought 
to  be  construed  as  taking  away  the  power  of  the  court  to  issue  the  writ 
in  a  case  which  is  not  provided  for  in  the  preceding  sections.  Such 
a  provision  might  very  easily  result  in  a  serious  denial  of  justice.  Peo- 
ple V.  Beabring,  14  Misc.  33,  69  St.  Eep.  614,  35  Supp.  237. 

It  is  now,  and  for  nearly  a  century  has  been,  the  law  that  a  writ  of 
habeas  corpus  ad  testificandum  cannot  be  issued  to  bring  up  a  prisoner 
confined  under  sentence  for  a  felony,  "except  where  the  application  is 
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made,  in  behalf  of  the  people,  to  bring  him  up  as  a  witness  on  the  trial 
of  an  indictment."  Code  Civ.  Pro.^  §§  2008,  2011;  2  K.  S.  (1st  ed.) 
559;  People  v.  Wolf,  183  N.  Y.  464  (475). 

Where  a  sheriff,  having  a  prisoner  in  custody  for  contempt,  receives  a 
habeas  to  produce  him  to  testify  at  an  offijcQ  in  the  place  where  the  jail 
is  situate,  held,  that  he  is  not  authorized  to  permit  the  prisoner  to  go  to 
any  other  place  than  such  office,  or  to  remain  with  him  there  longer  than 
the  magistrate  himself  stayed,  and  that  when  the  latter  left  his  office  for 
the  night,  it  was  the  sheriff's  duty  to  take  his  prisoner  back  to  jail  and 
return  with  him  in  the  morning,  if  the  officer  required  his  attendance 
from  day  to  day.  People  v.  Storw,  10  Paige,  606.  But  he  is  not  bound 
to  keep  the  prisoner  always  in  sight,  and  if  the  prisoner  go  about  for  a 
short  time  on  his  own  business,  it  is  not  an  escape.  Hassam  v.  Griffin,  18 
Johns.  48. 

The  form  of  writ  given  below  is  adapted  from  Waftles  v.  Marsh,  5 
Cow.  176,  and  it  is  there  held  that  a  sheriff  is  protected  by  the  writ  if  it 
was  issued  by  an  officer  of  competent  jurisdiction,  and  is  not  void  on  its 
face,  even  if  issued  erroneously.  There  being  no  defect  of  jurisdiction  in 
the  officer,  it  is  a  justification  to  the  sheriff.  The  writ  issued  in  that  case 
was  held  good  despite  irregularities  which  were  not  of  a  substantial 
character. 

A  like  rule  was  held  in  Wiles  v.  Brown,  3  Barb.  37,  where  a  sheriff 
was  protected  in  obeying  a  discharge  granted  on  habeas  corpus  by  a 
Supreme  Court  commissioner,  though  it  was  an  erroneous  exercise  of 
power. 

The  prisoner  may  be  brought  up  on  writ  to  testify  upon  his  own  appli- 
cation for  a  discharge.  Wattles  v.  Marsh,  5  Cow.  176.  See  Martin  v. 
Wood,  7  Wend.  132. 

Petition  and  Writ. 

To  the  County  Judge  of  Ulster  County: 

The  petition  of  Robert  Hill  respectfully  shows  that  he  is  defendant  in  an 
action  in  the  Supreme  Court  in  the  county  of  Ulster,  in  which  John  A.  Scott 
is  plaintiff.  That  his  testimony  as  a  witness  is  material  and  necessary  on 
the  trial  of  said  action,  as  he  is  advised  by  his  counsel,  Frank  Benham,  and 
verily  believes.  That  your  petitioner  is  confined  in  the  Ulster  county  Jail, 
under  execution  against  his  body  in  a  civil  action  in  which  one  Stephen 
Fisher  was  plaintiff,  and  your  petitioner  defendant.  Your  petitioner  further 
shows  that  the  action  in  which  said  Scott-  is  plaintiff  is  noticed  for  trial  at  a 
Circuit  Court  to  be  held  at  the  courthouse  in  the  city  of  Kingston,  on  the 
29th  day  of  May,  1910,  and  that  this  application  is  made  in  good  faith  to 
enable  your  petitioner  to  attend  such  trial  as  a  witness. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  to  testify 
issue,  commanding  the  sheriff  of  the  county  of  Ulster  to  have  your  petitioner 
before  said  Circuit  Court  on  said  39th  day  of  May,  1910,  and  such  other  days 
to  which  said  cause  shall  be  adjourned  to  enable  him  to  testify  in  said  action. 
(Add  verification  as  to  pleading.)  Robert   Hill. 
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The  People  of  the  State  of  New  York,  ex  rel.  Robert  Hill,  to  the  Sheriff  of 
the  County  of  Ulster,  greeting: 

We  command  you  that  you  have  the  body  of  Eobert  Hill,  detained  in  the 
county  jail  of  the  county  of  Ulster,  before  our  Circuit  Court,  at  a  term 
thereof  to  be  held  at  the  courthouse  in  the  city  of  Kingston,  on  the  29th  day 
of  May,  1910,  at  the  opening  of  the  court  on  that  day  and  on  such  other 
days  during  said  term  to  which  the  cause  entitled  John  A.  Scott  against 
Eobert  Hill  shall  be  adjourned,  in  your  custody,  under  safe  and  secure  con- 
duct, to  testify  as  a  witness  in  said  action. 

And  immediately  after  the  said  Eobert  Hill  shall  have  testified  in  said 
action,  that  then  you  return  him  to  the  said  county  jail  under  safe  conduct 
and  have  you  then  there  this  writ. 

Witness,  Hon.  William  M.  Eoss,  county  judge  of  Ulster  county, 
[l.  S.J       at  the  courthouse  in  the  city  of  Kingston,  this  29th  day  of 
May,  1910. 
Frank  Benham,  E.  Ford, 

Attorney  for  Petitioner.  Cleric. 

The  writ  should  be  indorsed  "Granted  this  24th  day  of  May,  1910. 
William  M.  Ross  county  judge  of  Ulster  county,"  as  provided  by  section 
1996,  and  must  also  be  accompanied  on  delivery  to  the  sheriff  by  the  bond 
provided  for  by  section  2000. 

Return  by  Sheriff. 

The  return  of  Frederick  Willard,  sheriff  of  Ulster  county,  to  the  writ  of 
habeas  corpus  commanding  him  to  bring  up  the  body  of  Eobert  Hill  to 
testify  at  a  Circuit  Court  to  be  held  at  the  courthouse  in  Kingston  on  the 
29th  day  of  May,  1910,  shows:  In  obedience  to  said  writ  I  certify  that  the 
said  Eobert  Hill  was  heretofore  committed  to  the  county  jail  of  said  county, 
and  is  now  held  by  virtue  of  an  execution  against  his  body  in  favor  of  one 
Stephen  Fisher. 

All  of  which  I  hereto  certify  and  have  here  the  body  of  said  Eobert  Hill, 
as  by  said  writ  commanded. 

Dated  May  29,  1910.  Frederick  Willard, 

Sheriff. 


HABEAS  CORPUS  AND  THE  WRIT  OF  CERTIORARI  TO 
INQUIRE  INTO  THE  CAUSE  OF  DETENTION. 

Aeticle. 

I.  WHEN  HABEAS   CORPUS   GRANTED.     §§  2066,  2015,  2016,  2044, 
2307;    Domestic    Relation    Law,    §§   70,   71;  Insanity   Law, 
§  93,  Penal  Law,  §  1715;  Criminal  Code,  §§  10b,  25,  898a,  827, 
subd.  2,  1223. 
Subd.  1.  Nature  and  purpose  of  writ,  1223. 

§  2066.  Application  of  this  article  to  other  writs  of  habeas  corpus, 

1223. 
§        4.  Constitution,  writ  of  habeas  corpus  not  to  be  suspended, 
1224. 
Subd.  2.  When  writ  granted  on  behalf  of  persons  imprisoned,  1227. 
§  2015.  Who  entitled  to  prosecute  the  writs.     Habeas  corpus  may 

issue  on  Sunday,  1227. 
§  2016.  When  neither  writ  shall  be  allowed,  1227. 
§  2044.  Wh^n  certiorari  does  not  prevent  habeas  corpus,  1227. 
Subd.  3.  When  writ  granted  to  determine  custody  of  child,  1236. 
§  70,  Domestic  Relations  Law.  Habeas  corpus  for  child  detained 

by  parents,  1236. 
§  71,  Domestic  Relations  Law.  Habeas  corpus  for  child  detained 
by  Shakers,  1236. 
Siibd.  4.  When  writ  granted  in  extradition  cases,  1245. 

§  827,  subd.  2,  Criminal  Code.    To  be  delivered  up  by  the  Gover- 
nor, on  demand,  etc.,  1245. 
Subd.  5.  Miscellaneous  statutory  provisions  allowing  writ,  1249. 
§      93,  Insanity  Law.  Habeas  corpus,  1249. 
§  2307,  Code  Civil  Procedure.  Habeas  corpus,  1250. 
§  1715,  Penal  Law.  Apprehension  of  persons  about  to  fight.  1250. 
§  10b,  Criminal  Code.  Prisoners  brought  into  court  without  habeas 

corpus,  1250. 
§  25,  Criminal  Code.  Habeas  corpus  in  Supreme  Court,  1250. 
§  898a,  Criminal  Code.    Summary  punishment   of   professional 
criminals,  1250. 
Subd.  6.  Habeas  corpus  on  commitment  for  contempt,  1250. 

II.  What  court  May  Grant  Writ  and  Application  therefor. 

§§  2017-2019,  2021,  2023,  1252. 

§  2017.    How   and  to  whom  application  for  habeas   corpus  or 

certiorari  made,  1252. 
§  2018.  Application   in  another  county;   proof  required,  1253. 
§  2019.  Contents  of  petition  1253. 
§  2021.  Form  of  writ  of  habeas  corpus,  1253. 
§  2023.  When  writ  returnable  before  another  judge,  1253. 

in.  DUTY  OF  Court,  officer,  or  Other  Person  relative  to 

WRIT.     §§  2020,  2025,  2051,  2052,  2053,  2065,  1255. 
§  2020.  When  writ  must  be  granted;  penalty  for  refusing,   1256. 
§  2025.  When  writ  to  issue  without  application,  1255. 
§  2051.  PenMty  for  violating  the  last  section,  1255. 
§  2052.  Id.;  for  concealing  prisoner,  etc.,  to  avoid  writ,  1255. 
§  2053.  Id.;  for  aiding,  etc.,  1256. 
§  2065.  Penalty  for  refusing  copy  of  process,  etc,  1256. 
Voi.  n  — 14  [1219] 
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V.  RETURN  MUST  BE  MADE  TO  WRIT  AND   NOTICE  OF  HEARING. 

§§  2024,  2026,  2027,  2037,  2038,  1257. 
§  2024.  When  writ  sufficient,  1257. 
§  2026.  Return;  its  contents,  1257. 
§  2027.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless, 

etc.,  1257. 
§  2037.  Custody  of  prisoner  pending  the  proceedings,  1257. 
§  2038.    Notice  to  person  interested  in  detention,  1257. 
V.  PROCEEDINGS  ON  RETURN.     §§  2031-2034,  2036,  2039,  2040,  1201. 
Subd.  1.  Power  of  court  or  judge  to  inquire  into  cause   of  de- 
tention, 1261. 
§  2031.  Proceedings  on  return  of  habeas  corpus,  1261. 
§  2040.   Proceedings,  etc.,  of  prisoner,  1261. 
Subd.  2.   Traverse  to  return  and  its  effect,  1265. 

§  2039.  Prisoner  may  controvert  return;  proofs  thereupon,  1265. 
Subd.  3.  When  prisoner  remanded,  1268. 
§  2032.  When  prisoner  to  be  remanded,  1268. 
§  2036.  Id. ;  When  prisoner  may  be  committed  to  another  officer, 
1268. 
Subd.  4.  When  petitioner  discharged,  1270. 

§  2033.  When  to  be  discharged  in  civil  cases,  1270. 
§  2034.   The  last  section  qualified,  1270. 
VI.  MISCELLANEOUS  MATTERS  OF  PRACTICE,  1275. 
VII.   PROCEEDINGS  WHEN   PRISONER  DISCHARGED  AND   EFFECT  OF 
DISCHARGE.     §§  2048-2050, 1277. 
§  2048.  Order  substituted  for  writ  of  discharge;  service  and  effect 

thereof,  1277.    ■ 
§  2049.  Enforcing  order  for  discharge;  penalty,  etc.,  1277. 
§  2050.  When  prisoner  discharged  not  to  be  reimprisoned;  when 
he  may  be,  1277. 
VIII.  PROCEEDINGS  WHEN   PRISONER   ENTITLED  TO   BAIL.     §§  2035, 
2045-2047,  1278. 
§  2035.  Proceedings  on  regular  commitment,  1278. 
§  2045.  Bail  on  certiorari;  when  and  how  ordered,  1279. 
§  2046.  Id.;  by  whom  and  how  taken,  1279. 
§  2047.  Discharge  of  prisoner  bailed,  1279. 
IX.  WHEN  WARRANT  OR  WARRANT  OF  ATTACHMENT  ISSUES. 
§§  2028-2030,  2054-2057, 1280. 
§  2028.  Proceedings  on  disobedience  of  writ,  1280. 
§  2029.  Id.;  precept  to  bring  up  prisoner,  1281. 
§  2030.  Id.;  power  of  county  may  be  called,  1281. 
§  2054.  Warrant  to  bring  up  prisoner  about  being  removed,  1280. 
§  2055.  When  offender  to  be  arrested,  1280. 

§  2056.  Executionofwarrant;proceedingsto  relieve  prisoner,  1280. 
§  2057.  Id.;  proceedings  to  punish  offender,  1280. 
X.   CERTIORARI  TO  INQUIRE  INTO  CAUSE  OF  DETENTION.     §§  2022, 
2041-2043,  1281. 
§  2022.   Form  of  writ  of  certiorari,  1281. 
§  2041.  When    certiorari    to    issue    on    application   for    habeas 

corpus,  1282. 
§  2042.  Proceedings  upon  its  return,  1282. 

§  2043.  Id.;  when  discharge  to  be  granted;  when  proceedings  to 
,  cease,  1282. 
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XI.  APPEAL.     §§  2058-2064.  1285. 

§  2058.  When  appeal  may  he  taken  in  cases  under  this  article,  1285. 
§  2059.  Id.;  by  people,  1286. 

§  2060.  Prisoner  who  appeals  may  be  admitted  to  bail,  1286. 
§  2061.  Id.;  recognizance,  etc.,  1286. 
§  2062.  Id.;  on  appeal  to  Court  of  Appeals,  1286. 
§  2063.  Custody  of  prisoner  until  he  gives  bail,  1286. 
§  2064.  Recognizance  valid  for  adjourned  terms,  1286. 
XII.   PRECEDENTS,  1290. 

FAOE. 

Answer  to  return 1292 

Court  order  remanding  prisoner 1294 

Notice  to  interested  party > 1295 

Order  remanding  prisoner 1300 

Order  discharging  prisoner 1296 

Order  fixing  bail 1304 

Order  to  admit  to  bail 1296 

Petition  for  habeas  corpus  for  custody  of  child 1301 

Petition  —  sentence  beyond  jurisdiction  of  court 1290 

Petition  —  under  void  commitment  by  court-martial 1292 

Petition  by  prisoner  (short  form) 1295 

Petition  to  obtain  custody  of  infant  (short  form) 1300 

Petition  for  warrant  to  bring  up  prisoner 1302 

Precept  to  bring  up  prisoner  on  disobedience  to  writ 1304 

Return  where  person  is  in  custody 1295 

Return  where  person  is  not  in  custody  of  party  to  whom  writ  is  directed 1302 

Return 1291 

Return  setting  out  jurisdiction 1293 

Recognizance  on  appeal  from  order  denying  writ 1304 

Traverse 1294 

Warrant 1303 

Warrant  of  attachment  for  disobedience  to  writ 1303 

Writ 1291 

Proceedings  to  obtain  discharge  of  person  held  in  extradition  procedings. 

Order  dismissing  writ  of  habeas  corpus 1299 

Order  granting  stay  and  fixing  bail 1299 

Petition  for  writ  of  habeas  corpus 1297 

Return  to  writ  of  habeas  corpus 1298 

Traverse  to  return 1298 

Writ  of  habeas  corpus 1298 

Proceedings  to  procure  discharge  of  person  under  arrest. 

Answer  to  return  made  by  peace  ofiicer  to  writ  of  habeas  corpus 1308 

Demurrer  to  return  made  by  magistrate  under  writ  of  habeas  corpus. 1308 

Order  dismissing  writ 1309 

Petition  for  writ  of  habeas  corpus  and  certiorari 1305 

Return  of  peace  officer  under  writ  of  habeas  corpus 1307 

Return  of  magistrate  to  writ  of  certiorari 1307 

Writ  of  habeas  corpus 1306 

Writ  of  certiorari 1306 
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Proceedings  for  discharge  of  person  confined  in  reformatory.  page. 

Order  sustaining  writs ■ 161^ 

Petition  for  writ  of  habeas  corpus 1309 

Return  to  writ  of  habeas  corpus ^  1311 

Return  to  certiorari 1311 

Relator's  demurrer  to  the  returns  to  the  writs  of  habeas  corpus  and  certiorari 1312 

Proceedings  to  bring  up  person  committed  for  contempt. 

Order  discharging  petitioner  from  custody  and  imprisonment 1315 

Petition  for  writ  of  habeas  corpus 1313 

Sheriff's  return  to  writ  of  habeas  corpus 1315 
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SECTIONS  OF  THE  CODE  AND  WHERE  FOUND.              ^bt.  page. 

2015.  Who  entitled  to  prosecute  the  writs.     Habeas  corpus  may  issue  on  Sunday . .  1  1227 

2016.  When  neither  writ  shall  be  allowed 1  1227 

2017.  How  and  to  whom  application  for  habeas  corpus  or  certiorari  made 2  1252 

2018.  Application  in  another  county;  proof  required 2  1253 

2019.  Contents  of  petition 2  1253 

2020.  When  writ  must  be  granted;  penalty  for  refusing 3  1256 

2021.  Form  of  writ  of  habeas  corpus 2  1253 

2022.  Form  of  writ  of  certiorari 10  1281 

2023.  When  writ  returnable  before  another  judge 2  1253 

2024.  When  writ  sufficient 4  1257 

2025.  When  writ  to  issue  without  application 3  1255 

2026.  Return;  its  contents 4  1257 

2027.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  etc 4  1257 

2028.  Proceedings  on  disobedience  of  writ 9  1280 

2029.  Id. ;  precept  to  bring  up  prisoner 9  1281 

2030.  Id. ;  power  of  county  may  be  called 9  1281 

2031.  Proceedings  on  return  of  habeas  corpus 5  1261 

2032.  When  prisoner  to  be  remanded 5  1268 

2033.  When  to  be  discharged  in  civil  cases 5  1270 

2034.  The  last  section  qualified 5  1270 

2035.  Proceedings  on  irregular  commitment 8  1278 

2036.  Id.;  when  prisoner  may  be  committed  to  another  officer 5  1268 

2037.  Custody  of  prisoner  pending  the  pi  oceedings 4  1257 

2038.  Notice  to  person  interested  in  detention 4  1257 

2039.  Prisoner  may  controvert  return;  proofs  thereupon 5  1265 

2040.  Proceedings  upon  sickness,  etc.,  of  prisoner 5  1261 

2041.  When  certiorari  to  issue  on  application  for  habeas  corpus 10  1282 

2042.  Proceedings  upon  its  return 10  1282 

2043.  Id.;  when  discharge  to  be  granted;  when  proceedings  to  cease 10  1282 

2044.  When  certioiari  does  not  prevent  habeas  corpus 1  1227 

2045.  Bail  on  certiorari ;  when  and  how  ordered 8  1279 

2046.  Id.;  by  whom  and  how  taken 8  1279 

2047.  Discharge  of  prisoner  bailed 8  1279 

2048.  Order  substituted  for  writ  of  discharge;  service  and  effect  thereof 7  1277 

2049.  Enforcing  order  f oi  discharge ;  penalty,  etc 7  1277 

2050.  When  prisoner  discharged  not  to  be  reimprisoned;  when  he  may  be t  1277 

2051.  Penalty  for  violating  the  last  section 3  1255 

2052.  Id. ;  for  concealing  prisoner,  etc.,  to  avoid  writ 3  1255 

2053.  Id.;  for  aiding,  etc 3  1256 

2054.  Warrant  to  bring  up  prisoner  about  being  removed 9     1280 

2055.  When  offender  to  be  arrested 9  1280 
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2056.  Execution  of  warrant;  proceedings  to  relieve  prisoner 9  1280 

2057.  Id.;  proceedings  to  punish  offender 9  1280 

2058.  When  appeal  may  be  taken  in  cases  under  this  article 11  1285 

2059.  Id.;  by  people H  1286 

2060.  Prisoner  who  appeals  may  be  admitted  to  bail 11  1286 

2061.  Id.;  recognizance,  etc 11  1286 

2062.  Id.;  on  appeal  to  Court  of  Appeals 11  1286 

2063.  Custody  of  prisoner  until  he  gives  bail 11  1286 

2064.  Recognizance  valid  for  adjourned  terms 11  1286 

2065.  Penalty  for  refusing  copy  of  process,  etc 3  1256 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus 1  1223 

2307.    Habeas  corpus 1  1250 

ARTICLE  I. 

WHEN  HABEAS  CORPUS  GRANTED.  C«ns.  §  10,  Code,  §§  2066,  2015,  2016,  2044, 
2307;  Dom.  Rel.  Law,  70,  71;  Insanity  Law,  §  93;  Penal  Law,  §  1715;  Crim.  Code, 
§§  10b,  25,  898a,  827,  subd.  2. 

Subd.  1.    Nature  and  purpose  of  the  writ,  1223. 

§  2066.  Application  of  this  article  to  other  writs  of  habeas  corpus,  1223. 
§        4.  Constitution.  Writ  of  habeas  corpus  not  to  be  suspended,  1224. 
Subd.  2.  When  writ  granted  on  behalf  of  persons  imprisoned,  1227. 

§  2015.  Who  entitled  to  prosecute  the  writs.     Habeas  corpus  may  issue  on 

Sunday,  1227. 
§  2016.  When  neither  writ  shall  be  allowed,  1227. 
§  2044.  When  certiorari  does  not  prevent  habeas  corpus,  1227. 
Svhd.  3.  When  writ  granted  to  determine  custody  of  child,  1236. 

§  70,  Domestic    Relations    Law.    Habeas    corpus   for    child    detained    by 

parents,  1236. 
§  71,  Domestic    Relations    Law.    Habeas    corpus  for    child    detained    by 
Shakers,  1236. 
Suhd.  4.  When  writ  granted  in  extradiction  cases,  1245. 

§  827,  subd.  2,  Criminal  Code.   To   be   delivered   up   by   the    Governor,   on 
demand,  etc.,  1245. 
Subd.  5.  Miscellaneous  statutory  provisions  allowing  writ,  1249. 
§  93,  Insanity  Law.  Habeas  corpus,  1249. 
§  2307,  Code  Civil  Procedure.  Habeas  corpus,  1250. 
§  1715,  Penal  Law.  Apprehension  of  persons  about  to  fight,  1250. 
§    10b,  Criminal  Code.  Prisoners  brought  into  court  without  habeas   cor- 
pus, 1250. 
§    25,     Criminal  Code.  Habeas  corpus  in  Supreme  Court,  1250. 
§  898a,     Criminal  Code.    Summary  punishment   of  professional  criminals, 
1250. 
Subd.  6.  Habeas  corpus  on  commitment  for  contempt,  1250. 

Subd.  1.  Nature  and  Purpose  of  the  Writ.    §  2066 

§  2066.    Application  of  this  article  to  other  writs  of  habeas  corpus. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  provisions  of  this  article 
apply  to  and  regulate  the  proceedings  upon  every  common-law  or  statutory  writ  of 
habeas  corpus,  as  far  as  they  are  applicable;  and  the  authority  of  a  court  or  a  judge, 
to  grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  common  law,  must 
be  exercised  in  conformity  to  this  article,  in  any  case  therein  provided  for. 
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The  Constitution  contains  the  following  important  provision  relative 

to  the  writ: 

§  4.    Writ  of  habeas  corpus  not  to  be  suspended. 

The  privilege  of  the  writ  of  habeas  corpus  cannot  be  suspended,  unless,  when  in 
case  of  rebellion  or  invasion,  the  public  safety  may  require  its  suspension. 

This  article  of  the  Code  revises  and  codifies  the  practice  on  the  writ  of 
habeas  corpus,  but,  as  is  said  by  the  codifiers,  makes  few  changes,  for  the 
reason  that  the  original  provisions  of  the  Revised  Statutes  were  modeled 
apon  Livingston's  Criminal  Code  for  Louisiana,  which  has  been  regarded 
as  a  masterpiece  of  its  kind,  following  closely  as  it  does  the  Code 
Napoleon. 

A  writ  of  habeas  corpus  is  a  special  proceeding  within  the  meaning  of 
section  3  of  the  Code.  Matter  of  Barnett,  52  How.  Pr.  73,  modif'g  11 
Hun,  468. 

The  writ  of  habeas  corpus  (Habeas  corpus  ad  subjiciendum  et  recipien- 
dum) is  a  high  prerogative  writ  known  to  the  common  law,  the  great 
object  of  which  is  the  liberation  of  those  who  may  be  imprisoned  without 
sufficient  cause.  It  is  defined  to  be  a  writ  directed  to  the  person  detain- 
ing another  and  commanding  him  to  produce  the  body  of  the  prisoner  at  a 
certain  time  and  place  with  the  day  and  cause  of  his  caption,  to  do,  sub- 
mit to,  and  receive  whatsoever  the  court  or  judge  awarding  the  writ  shall 
consider  in  that  behalf.  Strictly  speaking  it  is  not  an  action  or  suit,  but 
is  a  summary  remedy  open  to  the  person  detained.  It  is  civil  rather 
than  criminal  in  its  nature,  and  it  is  a  legal  and  not  an  equitable  remedy. 
It  is  in  the  nature  of  a  writ  of  error  to  examine  the  legality  of  the 
commitment,  but  it  cannot  be  made  to  perform  the  office  of  a  writ  of  error. 
It  is  intended  solely  to  free  the  petitioner  from  the  illegal  restraint,  and 
not  to  punish  the  respondent,  or  to  afford  redress  to  the  petitioner  for  the 
restraint;  nor  can  it  be  used  as  a  means  of  obtaining  evidence  of  the 
whereabouts  of  the  person  detained.  21  "  Cyc."  283,  citing  People  v. 
Walts,  122  N.  Y.  238;  Matter  of  Burnett,  53  How.  Pr.  247;  In  re  Lar- 
son, 31  Hun,  539. 

Habeas  corpus  is  a  common-law  writ;  its  privilege  is  preserved  by  the 
organic  law  of  the  State  of  New  York,  and  its  legitimate  purpose  cannot 
be  denied  by  statute.  It  is  not  available  to  inquire  thereby  into  the  mere 
legality  or  justice  of  a  judgment  or  mandate,  if  the  term  "  legality  "  or 
justice  "  is  not  used  so  as  to  include  questions  of  jurisdiction  or  power ; 
but  the  want  of  jurisdiction  of  a  tribunal  to  pronounce  a  judgment  or 
mandate,  by  which  a  prisoner  is  placed  and  detained  in  custody,  furnishes 
to  him  the  right  to  resort  to  such  writ  for  relief,  and  that  is  the  subject 
of  inquiry  thereunder.     If  a  party  is  held  in  custody  only  by  virtue  of  a 
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judgment  pronounced  when  there  is  no  jurisdiction  to  pronounce  the 
same,  either  on  account  of  want  of  jurisdiction  or  by  reason  of  its  being 
in  excess  of  jurisdiction,  the  judgment  is  void,  and  he  is  not  put  to  an 
appeal  therefrom,  but  may  be  released  by  habeas  corpus.  People  ex  rel. 
Young  v.  Stout  81  Hun,  336,  63  St  Eep.  155,  30  Supp.  898 ;  aff'd,  144 
N,  Y.  699,  without  opinion. 

The  writ  of  habeas  corpus  is  directed  to  a  person  detaining  another, 
and  commands  him  to  produce  the  body  of  the  person  detained  at  a  certain 
time  and  place,  with  the  time  and  cause  of  the  detention,  and  to  do,  sub- 
mit to,  and  receive  whatsoever  the  court  or  judge  awarding  the  writ  shall 
determine  in  that  behalf.  It  is  a  high  prerogative  writ,  summary  in  its 
character,  its  object  being  to  free  from  illegal  restraint.  It  is  not  in- 
tended to  retry  issues  of  fact  or  review  the  proceedings  of  a  legal  trial. 
Ex  parte  Watkins,  3  Pet.  (U.  S.)  201 ;  Wales  v.  Whitney,  114  U.  S.  571 ; 
Church  on  Habeas  Corpus,  §  lYY;  Am.  &  Eng.  Encyc,  vol.  9,  p.  163; 
Matter  of  Wright,  29  Hun,  357,  65  How.  119. 

It  is  a  civil  proceeding  to  enforce  a  civil  right.  Ex  parte  Tom  Tong, 
108  U.  S.  556.  Eelief  from  illegal  imprisonment  by  means  of  this 
remedial  writ  is  not  the  creature  of  any  statute.  The  history  of  the  writ 
is  lost  in  antiquity.  It  was  in  use  before  Magna  Charta,  and  came  to  us 
as  part  of  our  inheritance  froan  the  mother  country,  and  exists  as  part  of 
the  common  law  of  the  State.  It  is  intended  and  well  adapted  to  effect  the 
great  object  secured  in  England  by  Magna  Charta,  and  made  part  of  our 
Constitution  that  no  person  shall  be  deprived  of  his  liberty  "  without  due 
process  of  law."  This  writ  cannot  be  abrogated  or  its  efficiency  curtailed 
by  legislative  action.  Cases  within  the  relief  afforded  by  it  at  common 
law  cannot,  until  the  people  vohmtarily  surrender  the  right  to  this  the 
greatest  of  all  writs  by  an  amendment  of  the  organic  law,  be  placed  be- 
yond its  reach  and  remedial  action.  The  privilege  of  the  writ  cannot  even 
be  temporarily  suspended  except  for  the  safety  of  the  State  in  cases  of 
rebellion  or  invasion.  The  provisions  of  the  Constitution  relative  thereto 
are  transcripts  of  the  former  Constitution.  People  ex  rel.  Tweed  v.  Lis- 
comb,  60  N.  Y.  559. 

It  is  there  held  that  the  provisions  of  the  Habeas  Corpus  Act,  then 
part  of  the  Eevised  Statutes  (this  decision  having  been  before  the  Code 
of  1880),  excluding  from  its  benefit  persons  committed  or  detained  by 
virtue  of  the  judgment  or  decree  of  a  competent  tribunal,  only  applies 
where  the  tribunal  has  jurisdiction  to  render  the  judgment  under  some 
circumstances ;  that  the  prohibition  forbidding  an  inquiry  upon  return  to 
the  writ  into  the  legality  and  justice  of  any  process,  judgment,  decree,  or 
execution,  does  not  take  from  the  court  or  officer  having  jurisdiction  of 
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the  writ  the  power,  or  relieve  from  the  duty  of  determining  whether  the 
judgment  or  process  emanated  from  the  court  of  competent  jurisdiction, 
and  whether  the  court  had  the  power  to  give  the  judgment  or  issue  the 
process.  There  must  be  jurisdiction  by  the  court  to  render  the  particular 
judgment,  as  well  as  jurisdiction  of  the  prisoner  and  of  the  subject- 
matter;  and  while  the  court  or  officer  cannot  upon  return  of  the  writ  go 
behind  the  judgment  and  inquire  into  alleged  errors  and  irregularities 
preceding  it,  the  question  is  presented  and  must  be  determined  whether 
upon  the  whole  record  the  judgment  was  warranted  by  law  and  was 
within  the  jurisdiction  of  the  court;  that  the  presumption  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction  is  not  conclusive,  but  may 
be  rebutted,  and  where  the  record  shows  the  judgment  is  such  as  could 
not,  under  any  circumstances  or  upon  any  state  of  facts,  have  been  pro- 
nounced, the  applicant  is  entitled  to  be  discharged;  or  if  it  is  in  excess 
of  that  which  by  law  the  court  has  power  to  make,  it  is  void  for  the 
excess  and  can  be  so  declared.  This  case  reviews  the  history  of  the  writ, 
discusses  its  importance,  and  lays  down  the  principles  upon  which  it  is 
granted,  and  has  by  the  construction  of  the  Habeas  Corpus  Act  enlarged 
the  scope  of  the  writ  and  defined  its  application.  Judge  Allen  says  at 
page  591  of  the  opinion:  "  If  the  punishment  for  the  offense  is  fixed  by 
statute,  a  judgment  in  excess  of  the  statutory  limit  is  void  for  the  excess 
as  we  have  seen  by  the  adjudged  cases.  A  party  held  by  virtue  of  judg- 
ments thus  pronounced,  and,  therefore,  void  for  want  of  jurisdiction,  is 
not  put  to  his  writ  of  error  but  may  be  released  by  habeas  corpus."  In 
Woolf  V.  Jacobs,  66  IST.  Y.  8,  the  Tweed  case  was  distinguished, 
and  it  was  held  that  in  proceedings  under  the  statute  for  contempt  the 
court  had  jurisdiction  to  determine  the  amount  of  costs  and  expenses  to 
be  imposed  as  a  fine  in  case  the  party  was  adjudged  in  contempt,  and  if 
items  were  included  which  ought  not  to  be  allowed,  it  was  not  in  excess 
of  jurisdiction  and  did  not  render  the  commitment  void,  and  the  action 
could  not  be  reviewed  on  habeas  corpus.  Eefetring  to  the  Tweed  case, 
it  is  said  in  the  opinion  of  Eapallo,  J.,  "How  that  decision  can  have 
been  so  misinterpreted,  it  is  difiicult  to  comprehend,"  and  the  opinion 
then  states  that  what  is  decided  in  the  Tweed  case  is  "that  where  the 
punishment  for  a  crime  is  defined  and  limited  by  statute,  and  the  court 
has  imposed  a  sentence  to  the  full  limit  allowed  by  statute,  it  has  ex- 
hausted its  authority  in  the  case,  and  that  if  it  proceeds  to  impose  further 
additional  sentences,  the  latter  are  void  and  afford  no  justification  for 
the  detention  of  the  prisoner  after  he  has  served  out  the  full  term  of 
imprisonment  which  the  statute  empowered  the  court  to  impose  upon  him, 
and  that  he  is  then  entitled  to  his  discharge  on  habeas  corpus." 
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The  competency  of  the  tribunal  to  render  the  judgment  or  decree  under 
which  a  person  is  held  in  custody  and  its  jurisdiction  over  him  either  as 
to  matter,  place,  sum,  or  person  is  by  the  strictest  implication  made  the 
subject  of  inquiry  upon  a  hearing  before  a  judge  or  court  issuing  a  writ 
of  habeas  corpus,  and  the  court  is  thereby  expressly  required  upon  the 
return  of  such  a  writ  to  institute  an  inquiry  into  the  cause  of  detention 
and  discharge  the  prisoner  when  there  is  a  lack  of  jurisdiction  on  the 
part  of  the  tribunal  making  an  order  for  his  detention.  People  ex  rel. 
Prey  v.  The  Warden,  etc.,  100  N.  Y.  20, 

Except  in  rare  cases  where  the  facts  before  the  court  cannot  be  ma- 
terially changed,  qualified,  or  explained  the  determination  of  important 
issues  ought  not  to  be  made  in  a  habeas  corpus  proceeding,  as  it  is  not 
calculated  to  thoroughly  develop  the  facts  as  in  the  case  when  a  regular 
trial  is  had,  witnesses  examined  and  cross-examined,  alleged  errors  re- 
viewed on  appeal,  and  counsel  present  throughout,  protecting  the  inter- 
ests of  both  parties.  People  v.  McLaughlin,  194  N.  Y.  557,  dism'g  ap- 
peal, 128  App.  Div.  599. 

Subd.  2.    When  Writ  Granted  on  Behalf  of  Persons  Imprisoned. 

§§  2015-2016,  2044. 

§  2015.  Who  entitled  to  prosecute  the  writs.  Habeas  corpus  may  be  issued  on  Sunday. 
A  person  imprisoned  or  restrained  in»  his  liberty,  within  the  State,  for  any  cause, 
or  upon  any  pretence,  is  entitled,  except  in  one  of  the  cases  specified  in  the  next 
section,  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  in  this  article, 
for  the  purpose  of  inquiring  into  the  cause  of  the  imprisonment  or  restraint,  and,  in 
a  case  prescribed  by  law,  of  delivering  him  therefrom.  A  writ  of  habeas  corpus  may 
be  issued  and  served  under  this  section,  on  the  first  day  of  the  week,  commonly 
called  Sunday;  but  it  cannot  be  made  returnable  on  that  day. 

§  2016.    When  neither  writ  shall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the  last  section,  in  either 
of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a  mandate,  issued  by 
a  court  or  a  judge  of  the  United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States,  or  have  acquired  exclusive, 
jurisdiction  by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  the  final  judgment  or 
decree,  of  a  competent  tribunal  of  civil  or*criminal  jurisdiction;  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any  cause,  except  to 
punish  him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process,  issued  upon 
such  a  judgment,  decree,  or  final  order. 

§  2044.    When  certiorari  does  not  prevent  habeas  corpus. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or  returned,  as  prescribed  in 
this  article,  the  court  or  judge,  before  which  or  whom  it  is  returnable,  may  issue  a 
writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provisions  of 
this  article,  relating  to  the  latter  writ.  If  the  court  or  judge  refuses  a  writ  of  cer- 
tiorari, or,  upon  the  return  thereof,  refuses  to  discharge  the  prisoner,  the  latter  may 
claim,  and  is  entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this  article. 
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Where  a  sentence  is  void,  a  person  may  be  discharged  notwithstanding 
the  apparent  exception  by  section  2016,  since  the  Constitution  gives  the 
remedy  by  habeas  corpus  in  cases  of  illegal  detention  and  the  Legislature 
cannot  narrow  its  scope.  People  ex  rel.  Dunnigan  v.  Webster,  14  Misc. 
617,  citing  Tweed  Case,  60  IST.  Y.  559.  A  person  arrested  under  a  judg- 
ment obtained  without  jurisdiction  or  under  a  process  not  authorized  by 
the  judgment  or  by  statute  may  be  released  by  a  writ  of  habeas  corpus. 
Section  2016,  which  provides  that  a  person  detained  by  virtue  of  an 
execution  or  other  process  issued  upon  a  judgment  shall  not  be  entitled 
to  the  writ  of  habeas  corpus,  refers  to  a  valid  and  authorized  and  not  to 
a  void  execution.  Winne  v.  Hotaling,  84  Hun,  166,  32  Supp.  450,  65 
St.  Eep.  736. 

Where,  on  a  return  to  the  writ  of  habeas  corpus,  it  appears  that  the 
prisoner  is  detained  by  virtue  of  a  final  judgment,  and  is  under  the  ex- 
ceptions of  section  2016,  the  judge  must  remand  him  to  custody.  People 
ex  rel.  McLaughlin  v.   Wilson,  88  Hun,  261. 

A  commitment  properly  issued  has,  in  habeas  corpus  cases,  all  the 
force  and  effect  given  to  a  final  judgment  of  a  court  of  competent  juris- 
diction under  the  provisions  of  section  2016.  People  ex  rel.  Kuhn  v. 
P.  E.  House  of  Mercy,  133  IST.  Y.  207,  44  St.  Eep.  677. 

Upon  habeas  corpus  the  court  cannot  inquire  into  the  legality  or 
justice  of  a  delinquency  court  organized  under  the  Military  Code  for  an 
error  in  the  exercise  of  its  jurisdiction.  The  remedy  is  by  certiorari  or 
appeal,  and  where  neither  the  petition  nor  answer  to  the  return  denied 
the  existence  or  the  organization  of  the  court,  although  it  was  one  of 
limited  jurisdiction,  its  jurisdiction  cannot  be  attacked.  People  ex  rel. 
Patterson  v.  Reed,  64  Hun,  453,  46  St.  Eep.  597,  19  Supp.  878.  The 
Supreme  Court  has  no  power  to  stay  proceedings  upon  a  final  order  dis- 
charging a  prisoner  in  habeas  corpus  proceedings  pending  an  appeal  from 
such  order.  People  ex  rel.  Young  v.  Stout,  10  Misc.  247,  63  St.  Eep. 
863,  31  Supp.  421 ;  aff'd,  144  IST.  Y.  699.  A  court  or  judge  upon  the 
return  of  a  writ  of  habeas  corpus  may  not  inquire  into  the  legality  or 
justice  of  any  mandate,  judgment,  decree,  or  final  order.  People  ex  rel. 
Ounn  V.  Webster,  75  Hun,  278,  58  St.  Eep.  225. 

Where  the  process  issued  is  not  allowed  by  law  the  writ  will  issue. 
Squire's  Case,  12  Abb.  Pr.  38.  The  legality  of  arrest  under  civil  process 
may  thus  be  inquired  into.  People  v.  Kelly,  35  Barb.  444;  People  v. 
Willei,  6  Abb.  Pr.  37;  s.  c,  15  How.  210.  But  see  Cable  v.  Cooper,  15 
Johns.  152;  Bank  v.  Jenkins,  18  Johns.  305.  The  prisoner  may  have 
the  writ  before  indictment  to  inquire  whether  the  evidence  was  sufficient 
to  hold  him.    People  v.  Martin,  1  Park.  Cr.  187;  People  v.  Tompkins, 
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1  Park.  Cr.  224;  Ex  parte  Tayloe,  5  Cow.  39;  People  v.  Stanley,  18 
How.  179.  When  a  prisoner  is  improperly  held  by  coroner  the  writ 
issues.  People  v.  Budge,  4  Park.  Cr.  519.  But  it  will  not  issue  to  in- 
quire as  to  sufficiency  of  indictment.  People  v.  McLeod,  25  Wend.  483 ; 
s.  c,  1  Hill,  377 ;  People  v.  Bulloff,  5  Park.  Cr.  77.  It  has  heen  held 
that  the  correctness  of  a  sentence  as  to  the  place  of  imprisonment  can- 
not be  thus  inquired  into.  People^  ex  rel.  Bice  v.  Keeper  of  Penitentiary, 
37  How.  494.  Nor  can  the  question  be  raised  on  habeas  as  to  whether 
a  former  trial  is  a  bar  to  an  indictment.  People  v.  Bulloff,  3  Park.  Cr. 
126.  Informality  in  a  commitment  for  contempt  is  not  available  on 
habeas  corpus.  People  v.  Nevins,  1  Hill,  154;  Davidson's  Ca^,  13  Abb. 
Pr.  129 ;  People  v.  Goodhue,  2  Johns.  Ch.  198 ;  People  ex  rel.  Kearny 
V.  Kelly,  22  How.  Pr.  309;  Kahn's  Case,  11  Abb.  147;  s.  c,  19  How. 
475.  Only  two  questions  can  be  inquired  into  in  such  case  —  jurisdic- 
tion and  form  of  commitment.  People  v.  Sheriff  of  New  York,  29  Barb. 
622. 

The  writ  cannot  be  used  as  a  substitute  for  an  appeal  or  writ  of  error. 
Ex  parte  Yarborough,  110  U.  S.  651.  Its  purpose  is  not  to  review  trials. 
Matter  of  Moses,  13  Abb.  IST.  C.  189,  66  How.  296;  Wales  v.  Whitney, 
114  U.  S.  571.  Nor  is  it  properly  used  to  try  rights  of  guardianship. 
People  V.  Mercein,  8  Paige,  47 ;  People  v.  Wilcox,  22  Barb.  186. 

A  person  confined  under  a  commitment  void  on  its  face  may  have  the 
writ.    People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.  438. 

Where  the  warrant  was  issued  before  indictment,  the  prisoner  is  en- 
titled to  have  the  legality  of  his  detention  inquired  into  and  passed  upon. 
Matter  of  Marceau,  32  Misc.  217,  65  Supp.  717. 

Where  petitioner  was  arrested  on  a  warrant  issued  by  a  magistrate, 
such  arrest  constituted  an  actual  restraint  of  his  person,  entitling  him  to 
an  immediate  writ  of  habeas  corpus  without  awaiting  an  examination 
before  a  magistrate.  People  ex  rel.  Perkins  v.  Moss,  187  N".  Y.  410, 
aff'g  113  App.  Div.  329,  99  Supp.  138. 

Where  a  person  has  been  imprisoned  under  a  sentence  part  of  which 
is  legal  and  part  illegal,  he  is  not  entitled  to  a  writ  of  habeas  corpus  to 
inquire  into  the  unlawful  part,  until  the  legal  period  has  expired.  People 
ex  rel.  Bedell  v.  Kinney,  24  App.  Div.  309,  48  Supp.  749. 

Under  the  Code  of  Civil  Procedure,  section  2015,  providing  that  a 
person  imprisoned  or  restrained  of  his  liberty  is  entitled  to  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  the  imprisonment  or  restraint  is  an 
actual  physical  one,  and  a  person  at  large  on  bail  cannot  have  the  writ 
until  he  is  surrendered  by  his  bail  and  thus  actually  in  custody.  People 
ex  rel.  Albert  v.  Pool,  77  App.  Div.  148,  78  Supp.  1026. 
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Writ  of  habeas  corpus  will  not  lie  to  review  the  conviction  before  a 
magistrate  who  had  jurisdiction  to  entertain  the  charge  and  impose  the 
sentence.  People  ex  rel.  Eisen  v.  Flynn,  37  Misc.  90,  74  Supp.  740, 
citing  People  ex  rel.  Manning  v.  Hagan,  34  Misc.  24;  People  ex  rel. 
Gaignat  v.  Supt.  of  N.  Y.  State  Reformatory,  37  Misc.  92,  74  Supp.  752. 

As  from  this  section  and  others  regulating  habeas  corpus  to  inquire 
into  the  cause  of  the  detention,  nothing  must  be  allowed  as  a  bar  or  im- 
pediment to  the  allowance  of  this  writ;  therefore,  security  for  costs  can- 
not be  required  of  a  non-resident  relator.  People  ex  rel.  James  v.  The 
Society  for  the  Prevention  of  Cruelty  to  Children,  19  Misc.  677. 

The  granting  of  the  writ  of  habeas  corpus  to  review  a  sentence,  the 
imprisonment  under  a  valid  requirement  of  which  has  not  expired,  is 
premature.  People  ex  rel.  Bedell  v.  Kinney,  24  App.  Div.  309,  48  Supp. 
749,  82  St.  Rep.  749.  In  the  absence  of  proof  as  to  the  binding  force  of 
a  determination  in  habeas  corpus  proceedings  in  the  State  in  which  it 
was  made,  it  is  conclusive  in  this  State  only  upon  an  identical  state  of 
facts.    People  v.  Dewey,  23  Misc.  267,  50  Supp.  1013,  84  St.  Eep.  1013. 

A  defendant,  charged  with  a  felony  of  which,  by  statute,  a  conviction 
cannot  be  had  without  testimony  corroborating  that  of  complainant,  is 
not  entitled  to  release  on  habeas  corpus,  notwithstanding  there  was  no 
such  corroboration  on  his  examination  before  the  magistrate  by  whom 
committed;  lack  of  corroboration  being  material  on  the  trial  only. 
People  ex  rel.  Baron  v.  Warden  of  City  Prison  of  City  of  New  York,  56 
Misc.  108,  106  Supp.  109. 

One  held  under  a  judgment  based  on  a  conviction  of  manslaughter  is 
not  entitled  to  release  on  habeas  corpus  because  the  judgment  was  for  any 
reason  irregular,  or  because  there  had  been  a  mistrial,  since,  if  the  judg- 
ment was  irregular,  the  proper  proceeding  was  by  motion  for  arrest  of 
judgment,  or  by  an  appeal  from  the  judgment.  People  ex  rel.  Weich  v. 
Warden  of  City  Prison,  117  App.  Div.  154,  102  Supp.  374;  aff'd,  188 
K  Y.  549. 

It  has  been  said  that  the  writ  may  issue  even  where  the  detention  is 
by  alleged  authority  of  the  United  States.  People  ex  rel.  v.  Oaul,  4:4, 
Barb.  98 ;  Matter  of  Sullivan,  1  IST.  Y.  Log.  Obs.  314.  See  Matter  of 
Barrett,  42  Barb.  479 ;  s.  c,  25  How.  380.  But  under  it,  soldiers  en- 
listed by  the  United  States  cannot  be  discharged.  Matter  of  O'Connor, 
48  Barb.  258;  Reilly's  Case,  2  Abb.  IST.  S.  334;  Matter  of  Ferguson,  9 
Johns.  239.  The  rule  as  laid  down  in  Tarhle's  Case,  13  Wall.  397,  is  that 
after  a  State  judge  issuing  the  writ  is  fully  apprised  by  the  return  of  the 
officer  that  the  person  is  in  custody  of  the  United  States,  he  can  proceed 
no  further;  and  this  seems  to  be  the  now  settled  practice. 
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The  commitment  of  a  female  to  a  reformatory  institution,  by  a  police 
justice,  in  proceedings  under  the  Laws  of  1882,  chapter  410,  section 
1466,  as  amended  by  Laws  of  1886,  chapter  353,  is  conclusive  and  can- 
not be  reviewed  upon  habeas  corpus.  People  ex  rel.  Kuhn  v.  P.  E.  Hoiise 
of  Mercy,  133  N.  Y.  210. 

A  person  imprisoned  or  restrained  in  his  liberty  within  the  State  for 
any  cause  is  entitled,  except  in  one  of  the  cases  specified  in  section  2016 
of  the  Code  to  a  writ  of  habeas  corpus  for  the  purpose  of  inquiring  into 
the  cause  of  the  imprisonment  or  restraint.  Code,  §'§  2015.  If  it  ap- 
pears that  the  prisoner  is  unlawfully  imprisoned  or  restrained  in  his 
liberty  the  court  or  judge  must  make  a  final  order  discharging  him  forth- 
with. Code  Civ.  Pro.,  §  2043.  People  ex  rel.  Stabile  v.  Warden,,  etc., 
202  N.  Y.  138  (152). 

Where  the  return  to  a  writ  of  habeas  corpus  shows  that  defendant  was 
duly  committed  by  a  city  magistrate  on  competent  evidence,  she  should 
be  remanded  under  the  Code  of  Civil  Procedure,  section  2032,  declaring 
that  the  prisoner  must  be  remanded  if  she  was  detained  by  the  final  judg- 
ment of  a  competent  tribunal  of  civil  or  criminal  jurisdiction.  People 
ex  rel.  Edwards  v.  Warden  of  City  Prison,  37  Misc.  635,  76  Supp.  286. 

A  certificate  of  conviction  which  states  that  defendant  was  before  the 
recorder  on  a  certain  charge  of  petit  larceny  is  sufficient,  although  it  does 
not  specify  the  goods  taken  or  state  from  whom  they  were  taken.  People 
ex  rel.  Hunt  v.  Markell,  22  Misc.  607,  50  Supp.  766,  84  St.  Kep.  766. 
Where  there  was  sufficient  evidence  before  the  committing  magistrate  to 
require  him  to  decide  whether  the  defendant  had  committed  an  offense, 
his  determination  thereon  cannot  he-reversed  and  the  defendant  discharged 
on  habeas  corpus.  People  ex  rel.  Peterson  v.  McFarline,  25  App.  Div. 
630,  49  Supp.  599,  83  St.  Eep.  599.  A  judgment  debtor  who  is  on  the 
jail  limits  is  not  entitled  to  be  discharged  on  habeas  corpus,  although  the 
judgment  did  not  authorize  an  execution  against  his  person.  People 
ex  rel.  Smith  v.  Biggart,  25  App.  Div.  20,  48  Supp.  1030,  82  St.  Eep. 
1030. 

One  who  attempts  to  extort  money  from  another  by  a  verbal  threat  to 
accuse  him  publicly  of  the  crime  of  adultery  is  guilty  of  a  felony  rather 
than  of  a  misdemeanor. 

Hence,  one  arrested  on  a  bench  warrant  upon  an  indictment  for  ex- 
tortion is  not  entitled  to  a  discharge  upon  habeas  corpus  upon  the  ground 
that  he  was  already  under  arrest  on  a  warrant  of  a  police  justice  for  a 
misdemeanor  in  committing  the  same  act.  People  ex  rel.  Perry  v.  Gil- 
lette, 140  App.  Div.  27,  124  Supp.  470 ;  rev'd,  200  N".  Y.  275. 

Where  a  person  is  committed  for  a  contempt,  and  where  the  objection 
that  the  sheriff  had  no  power  to  imprison  the  prisoner  in  that  particular 
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county,  as  commanded  by  the  commitment,  might  be  well  taken,  yet,  in 
such  case  the  court  may  make  an  order  remanding  him  to  the  custody  of 
the  officer  lawfully  entitled  thereto.  People  ex  rel.  Post  v.  Grant,  50 
Hun,  246.  _ 

The  fact  that  a  person  sixteen  years  old,  convicted  of  a  felony,  was 
erroneously  committed  to  the  house  of  refuge,  does  not  entitle  him  to  be 
.discharged  on  habeas  corpus.  People  ex  rel.  Mittelman  v.  Supt.  of 
House  of  Refuge  on  Randall's  Island,  46  Misc.  131,  93  Supp.  218. 

Where  a  commitment,  regular  on  its  face,  has  been  issued  in  an  action 
pursuant  to  an  order  of  the  court  and  has  been  served  upon  the  defendant, 
who  has  been  proceeded  against  under  a  fictitious  name  and  there  was  no 
evidence  before  the  court,  when  making  the  order  for  the  commitment, 
that  the  plaintiff  knew  the  real  name  of  the  defendant,  the  latter  cannot 
properly  be  discharged  from  arrest  under  a  writ  of  habeas  corpus.  People 
ex  rel.  Maibach  v.  Dunn,  38  App.  Div,  112,  56  Supp.  627. 

Where  a  return  to  a  writ  of  habeas  corpus  states  that  the  relator  is  held 
under  a  warrant  for  "  disorderly  conduct,"  and  is  defective,  in  that  there 
is  no  such  offense  under  the  statutes,  but  it  appears  that  the  relator  is  held 
as  a  "  disorderly  person,"  and  the  commitment  states  that  he  has  aban- 
doned his  wife  without  adequate  support,  which  brings  him  within  the 
definition  of  a  disorderly  person,  under  the  Code  of  Criminal  Procedure, 
section  899,  the  writ  of  habeas  corpus  will  be  dismissed.  Matter  of  New- 
kirk,  3Y  Misc.  404,  75  Supp.  777. 

'Code  of  Civil  Procedure,  section  2000,  requiring  relator  in  a  writ  of 
habeas  corpus  to  pay  certain  fees  and  give  an  undertaking  to  the  re- 
spondent, is  for  the  sole  benefit  of  the  latter,  and  may,  therefore  be  waived 
by  him. 

Where  no  objection  was  made  when  a  writ  of  habeas  corpus  was  served 
that  no  fees  were  tendered  to  respondent,  and  no  undertaking  was  given 
as  required  by  the  Code  of  Civil  Procedure,  section  2000,  and  respondent 
finally  obeyed  the  writ  without  production  of  either  fees  or  undertaking, 
he  could  not  object  that  the  writ  was  invalid  for  that  reason.  People 
ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp.  1020 ;  aff'd,  127  App. 
Div.  916,  111  Supp.  1136;  dism'd,  195  N.  Y.  610. 

Code  of  Civil  Procedure,  section  2004,  makes  it  the  duty  of  the  person 
on  whom  a  writ  of  habeas  corpus  is  served  to  obey,  and  make  return  to  it 
according  to  the  "  exigency  thereof."  Section  2006  declares  that  when 
the  writ  is  returnable  forthwith,  at  a  place  within  twenty  miles  of  the 
place  of  service,  the  prisoner  must  be  produced  within  twenty-four  hours ; 
and  section  2027  declares  that  the  person  on  whom  the  writ  is  served  must 
bring  up  the  body  of  the  prisoner  in  his  custody  according  to  the  "  com- 
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mand  "  of  the  writ.  Held,  that  the  time  specified  in  section  2006  was 
the  maximum  time  only,  and  hence,  where  a  writ  required  the  production 
of  the  prisoner  "  forthwith  and  immediately,"  it  was  no  excuse  for  the 
respondent's  delay  to  afford  an  opportunity  to  photograph  and  measure  the 
prisoner  though  he  was  produced  within  twenty-four  hours.  People 
ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp.  1020 ;  aff'd,  127  App. 
Div.  916,  111  Supp.  1136;  dism'd,  195  IST.  Y.  610. 

The  board  of  supervisors  is  a  "  person  "  within  section  2005,  requiring 
a  person  upon  whom  a  writ  of  certiorari  is  served  to  make  a  return  upon 
payment  or  tender  of  the  legal  fees,  and  is  entitled  to  a  fee  for  making 
such  return.  People  ex  rel.  Sutliff  v.  Bd.  Supervisors  of  Fulton  Co.,  64 
Hun,  375,  19  iSupp.  773,  46  St.  Eep.  471.  The  tender  or  payment  of 
fees  for  copies  of  papers  required  to  be  returned  is  a  condition  precedent 
which  must  be  complied  with  before  a  person  or  a  public  body  or  an  officer 
-can  be  compelled  by  mandamus  to  make  return  to  a  writ  of  certiorari. 
People  ex  rel.  Dreicer  v.  Ovderkirk,  76  Hun,  119,  27  Supp.  821,  57  St. 
Eep.  376. 

Where,  after  the  jury  upon  a  murder  trial  had  deliberated  less  than 
five  hours,  the  trial  judge,  without  consultation  with  the  defendant  or 
his  counsel  and  without  defendant  or  his  counsel  being  informed  of  the 
purpose  thereof,  and  without  the  jury  requesting  it,  summoned  the  jury 
into  court  and  asked  the  foreman  if  they  had  agreed  upon  a  verdict,  to 
which  the  foreman  replied,  "  not  as  yet,"  whereupon  the  judge  discharged 
them,  such  discharge  was  not  a  reasonable  exercise  of  the  power  vested 
in  the  courts  by  section  428.  Where,  after  such  discharge  of  the  jury, 
the  defendant  was  remanded  to  custody,  he  is  entitled  to  a  writ  of  habeas 
corpus  and  upon  the  return  thereof  to  be  discharged.  Having  been  once 
placed  in  jeopardy,  he  is  entitled  by  the  Constitution,  as  by  common  law, 
to  his  liberty.  The  facts  before  the  court  cannot  be  materially  changed 
and  the  writ  should  be  sustained.  People  ex  rel.  Stabile  v.  Warden,  etc., 
202  N.  Y.  138,  aff'g  139  App!  Div.  488,  124  Supp.  341. 

Where  the  magistrate  had  no  evidence  before  him  showing  the  com- 
mission of  a  crime  by  the  prisoner,  there  was  no  jurisdiction  to  commit 
the  prisoner  for  a  hearing  before  another  tribunal,  and  he  is  entitled  to 
discharge  on  habeas  corpus.    People  v.  Finn,  57  Misc.  659,  110  Supp.  22. 

On  a  writ  of  habeas  corpus  to  review  the  legality  of  petitioner's  re- 
straint on  a  warrant  issued  by  a  magistrate,  the  court  will  look  back  of 
tie  warrant  to  ascertain  if  the  facts  stated  in  the  depositions  of  the  prose- 
.cutor  and  his  witnesses  were  sufficient  to  confer  jurisdiction  du  the 
magistrate  to  issue  the  warrant.  People  ex  rel.  Perkins  v.  Moss,  187 
N.  Y.  410,  aff'g  113  App.  Div.  329,  99  Supp.  138. 


1234        HABEAS  COEPUS  AND  THE  WEIT  OF  CEETIOBAEI. 

On  habeas  corpus  on  a  commitment  in  the  nature  of  a  final  judgment, 
the  evidence  on  the  trial  cannot  be  reviewed,  nor  the  errors  committed 
corrected.  On  a  writ  of  habeas  corpus  on  a  commitment  in  the  nature  of 
a  final  judgment,  the  only  question  is  whether  the  magistrate  had  juris- 
diction of  the  offense,  of  the  person,  and  to  pronounce  the  judgment  ren- 
dered. People  ex  rel.  Reynolds  v.  Warden  of  City  Prison,  44  Misc.  149, 
89  iSupp.  830. 

The  rule  that  upon  habeas  corpus  the  court  will  not  consider  the  weight 
and  credibility  of  evidence,  and  where  there  is  sufficient  ground  for 
judicial  inquiry  will  refuse  to  discharge  the  prisoner,  but  leave  him  to 
stand  trial,  applied  in  the  case  of  one  accused  of  the  crime  of  usury  who 
claimed  that  the  acts  complained  of  were  done  as  manager  of  a  loan  asso- 
ciation, and  legal  under  the  statute,  which  claims  were  disputed  by  the 
prosecution.     People  v.  Dunlap,  32  Misc.  390,  66  Supp.  161. 

Upon  habeas  corpus  and  certiorari  to  inquire  into  the  cause  of  the  re- 
lator's detention,  he  having  been  arrested  on  a  charge  of  perjury,  while 
the  court  will  not  pass  upon  the  weight  of  the  evidence  it  will  determine 
whether  there  was  legal  evidence  to  justify  the  magistrate  in  issuing  the 
warrant,  and  the  oath  of  a  single  witness,  without  any  corroboration,  that 
the  accused  swore  falsely,  is  insufficient  to  confer  jurisdiction.  People 
ex  rel.  Jacobs  v.  McGirr,  39  Misc.  471,  80  Supp.  ITI. 

The  relator  pleaded  guilty  to  one  of  three  counts  in  an  indictment 
against  him  for  the  offense  of  gambling  and  was  thereupon  convicted  and 
sentenced.  Held,  that  in  the  absence  of  a  motion  in  arrest  of  judgment 
or  of  a  direct  appeal  from  the  judgment,  he  could  not  on  habeas  corpus 
and  certiorari  raise  the  question  whether  the  count  stated  facts  sufficient 
to  charge  him  with  a  crime.  People  ex  rel.  Schneider  v.  Hayes,  108  App. 
Div.  6,  95  Supp.  471. 

On  appeal  from  an  order  dismissing  writs  of  habeas  corpus  and  cer- 
tiorari the  court  must  examine  the  depositions  presented  to  the  magistrate, 
and  if  it  appear  that  they  do  not  tend  to  establish  the  commission  of  a 
crime,  must  discharge  the  relator.  People  ex  rel.  Hegeman  v.  Corrigan, 
129  App.  Div.  62,  113  Supp.  504;  rev'd,  195  K  Y.  1. 

A  criminal  warrant  which  fully  sets  forth  the  charge  that  accused 
failed  to  pay  any  tax  on  the  sale  of  corporate  stock  by  him  to  prosecutor, 
in  violation  of  Laws  of  1905,  page  474.  chapter  241,  as  amended  by  the 
Laws  of  1906,  page  1008,  chapter  414,  imposing  a  tax  on  transfers  of 
corporate  stock,  states  an  offense  within  the  Code  of  Criminal  Procedure, 
section  152,  requiring  a  warrant  to  state  an  offense,  etc.,  and  is  not  de- 
fective in  substance,  and  the  person  arrested  under  it  is  not  entitled  to 
his  discharge  on  habeas  corpus,  though  chapter  414  of  the  Laws  of  1906, 
page  1008,  is  unconstitutional  so  far  as  it  imposes  a  tax,  but  is  valid  so 
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far  as  it  relates  to  the  penalty  for  a  failure  to  pay  the  tax.    People  ex  rel. 
Farrington  v.  Mensching^  187  N.  Y.  8. 

Where  findings  essential  to  the  validity  of  a  commitment  under  the 
Code  of  Criminal  Procedure,  section  208,  were  made  that  a  crime  had 
been  committed,  and  that  probable  cause  existed  to  believe  the  defendant 
guilty  thereof,  and  the  findings  were  supported  by  evidence,  the  discretion 
of  the  magistrate  in  holding  the  accused  cannot  be  reviewed  on  habeas 
corpus  so  held.  People  ex  rel.  Bumkam  v.  Flynn,  49  Misc.  328,  99 
Supp.  198 ;  rev'd,  114  App.  Div.  578,  100  Supp.  31 ;  aff'd,  189  N.  Y.  180. 

Where  a  prisoner  is  legally  sentenced  on  a  first  count,  the  legality  of 
his  sentence  on  a  second  count,  to  commence  at  the  termination  of  his  first 
sentence,  cannot  be  raised  pending  his  sentence  on  the  first  count,  since 
even  if  illegal  his  discharge  would  be  improper  until  the  termination  of 
the  first  sentence.  People  ex  rel.  Dawhins  v.  Frost,  58  Misc.  618,  109 
Supp.  1121. 

Where  a  person  is  held  to  the  grand  jury,  charged  with  the  crime  of 
grand  larceny,  and  the  matter  is  sent  by  the  grand  jury  to  a  court  of 
special  sessions,  to  be  disposed  of  as  petit  larceny,  and  he  is  convicted  of 
such  crime,  he  cannot  procure  his  discharge  on  habeas  corpus  becaiise  the 
magistrate  who  heard  the  charge  erroneously  sent  the  case  to  the  grand 
jury  in  the  first  instance,  instead  of  the  court  of  special  sessions,  to  which 
it  belonged.  People  ex  rel.  O'Brien  v.  Hayes,  38  Misc.  163,  77  Supp. 
284. 

A  defendant,  though  illegally  brought  within  the  court's  jurisdiction, 
and  committed  to  the  workhouse,  under  a  conviction  before  a  city  magis- 
trate for  vagrancy,  after  a  trial,  for  six  months,  unless  sooner  discharged, 
is  not  entitled  to  a  writ  of  habeas  corpus  to  review  the  commitment,  on 
the  contention  that  she  was  arrested  by  an  officer,  without  a  warrant,  who 
was  not  present  when  her  alleged  crime  was  committed.  People  ex  rel. 
Edwards  v.  Warden  of  City  Prison,  37  Misc.  635,  76  Supp.  286. 

Code,  section  2032,  provides  that  on  habeas  corpus  the  court  must 
forthwith  make  a  final  order  remanding  the  prisoner,  if  he  is  detained 
by  virtue  of  a  final  judgment  or  an  execution  issued  thereon.  Section 
2033,  by  subdivisions  4  and  6,  provides  that  a  prisoner  in  custody  can  be 
discharged  when  the  mandate  under  which  he  is  held,  though  proper  in 
form,  was  issued  in  a  case  not  authorized  by  law,  or  where  it  is  not  au- 
thorized by  the  judgment  on  which  it  is  based.  Held,  that,  though  it  ap- 
pears on  the  return  of  a  writ  that  the  prisoner  is  detained  in  custody  by 
virtue  of  an  execution  against  him,  the  court  has  power  to  discharge  him 
if  his  detention  is  unlawful  or  unauthorized.  People  ex  rel.  Harris  v. 
Oill,  85  App.  Div.  192,  83  Supp.  135 ;  aff'd,  176  N.  Y.  606. 
Vol.  11  —  15 
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One  is  not  illegally  deprived  of  his  liberty  by  the  keeper  of  a  prison 
because  the  warrant  of  commitment  is  not  signed,  there  being  no  re- 
quirement that  it  should  be  signed ;  and  the  authority  for  the  detention 
being  the  sentence,  a  certified  copy  of  which  should  be  delivered  to  the 
jailor,  under  the  Code  of  Criminal  Procedure,  section  486,  providing 
that  the  authority  for  the  execution  of  a  judgment  is  a  certified  copy  of 
the  entry  thereof  on  the  minutes,  which  must  be  furnished  to  the  officer 
executing  the  judgment,  and  section  489,  providing  the  sheriff  must  de- 
liver such  certified  copy  with  defendant  to  the  keeper  of  the  prison. 
People  ex  rel.  DaucTiy  v.  Pitts,  118  App.  Div.  457,  103  Supp.  258. 

Where  a  defendant  pleads  guilty  to  an  indictment  for  seduction  under 
the  Penal  Code,  section  284,  the  court  having  jurisdiction  of  the  defend- 
ant and  the  offense  is  empowered  to  pronounce  sentence,  and  where  the 
defendant  pending  the  plea  and  sentence  marries  the  prosecutrix,  there  is 
not  a  want  of  jurisdiction  to  impose  the  sentence,  and  his  remedy  is  by 
motion  in  arrest  of  judgment  and  not  by  writ  of  habeas  corpus.  People 
ex  rel.  Schraff  v.  Frost,  198  K  Y.  110,  aff'g  135  App.  Div.  473,  130 
Supp.  491. 

One  sentenced  to  imprisonment  is  not  entitled  to  release  on  habeas 
corpus  where  the  record  does  not  show  the  defects  alleged  to  exist  in  the 
certificate  of  conviction.  People  ex  rel.  Bedell  v.  Foster,  132  App.  Div. 
116,  116  .Supp.  530. 

Subd.  3.    When  Writ   Granted  to  Determine   Custody  of   Child. 
Domestic  Relation  Law,  §§  70,  71. 

§  70.     Habeas  corpus  for  child  detained  by  parent. 

A  husband  or  wife,  bing  an  inhabitant  of  this  State,  living  in  a  statfe  of  separa- 
tion, without  being  divorced,  who  has  a  minor  child,  may  apply  to  the  Supreme  Court 
for  a  writ  of  habeas  corpus  to  have  such  minor  child  brought  before  such  court;  and 
on  the  return  therof,  the  court,  on  due  consideration,  may  award  the  charge  and 
custody  of  such  child  to  either  parent  for  such  time,  under  such  regulations  and  re- 
strictions, and  with  such  provisions  and  directions,  as  the  case  may  require,  and  may 
at  any  time  thereafter  vacate  or  modify  such  order. 

§  71.     Habeas  corpus  for  child  detained  by  Shakers. 

If  it  shall  appear  on  such  application  or  the  return  of  the  writ,  that  the  husband  or 
wife  of  the  applicant  has  become  attached  to  the  society  of  Shakers,  and  detains  a 
child  of  the  marriage  among  them,  and  that  such  child  is  secreted  or  concealed  among 
them,  the  court  may  issue  a  warrant  in  aid  of  such  writ  of  habeas  corpus,  directed  to 
the  sheriflF  of  the  county  where  the  child  is  suspected  to  be,  commanding  such  sheriff, 
in  the  daytime,  to  search  the  dwelling-houses  and  other  buildings  of  such  society,  or 
of  any  members  thereof,  or  any  other  building  specified  in  the  warrant,  for  such  child, 
and  to  bring  him  before  the  court,  and  the  sheriff  must  forthwith  execute  such  warrant. 

It  is  laid  down  by  Hurd,  in  his  treatise  on  habeas  corpus,  that  in  exer- 
cising the  jurisdiction  in  habeas  corpus  the  following  principles  deduced 
from  the  cases  are  of  general  application. 
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"First.  The  court  is  in  no  case  bound  to  deliver  the  child  into  the  custody 
of  any  claimant,  or  of  any  other  person,  but  may  leave  it  in  such  custody  as 
the  welfare  of  the  child  at  the  time  appears  to  require. 

"Second.  In  controversies  between  parents  for  the  custody  of  their  legiti- 
mate children,  the  right  of  the  father  is  held  to  be  paramount  to  that  of  the 
mother ;  but  the  welfare  of  the  child,  and  not  the  technical  legal  right,  is  the 
criterion  by  which  to  determine  to  whom  the  custody  of  the  child  shall  be 
awarded. 

"Third.  In  controversies  between  parents  for  the  custody  of  their  illegiti- 
mate children,  the  right  of  the  mother  is  paramount;  but  as  in  the  last  case, 
the  welfare  of  the  child  and  not  the  technical  legal  right  determines  the 
custody. 

"Fourth.  In  aU  cases,  if  the  child  has  arrived  at  the  age  of  discretion,  it 
will  be  permitted  to  elect  in  whose  custody  it  will  remain,  provided  its  choice 
under  the  circumstances  does  not,  in  the  opinion  of  the  court,  lead  to  an 
improper  custody." 

The  common-law  writ  of  habeas  corpus  was  a  writ  in  hehalf  of  liberty, 
and  its  purpose  was  to  deliver  a  prisoner  from  unjust  imprisonment  and 
illegal  and  improper  restraint.  It  was  not  a  proceeding  calculated  to  try 
the  right  of  parents  and  guardians  to  the  custody  of  infant  children.  It 
was  a  frequent  use,  however,  when  children  were  detained  from  their 
parents  and  guardians  on  the  ground  that  absence  from  legal  custody  was 
equivalent  to  illegal  restraint  and  imprisonment.  In  the  ease  of  children 
of  the  age  of  discretion  the  object  of  the  writ  was  usually  accomplished 
by  allowing  the  party  restrained  the  exercise  of  his  volition,  but  in  the  case 
of  an  infant  of  an  age  to  be  incapable  of  determining  what  was  best  for 
itself  the  court  or  oiBcer  made  the  determination  for  it,  and,  in  so  doing, 
the  child's  welfare  was  the  chief  end  in  view.  Bex  v.  Delevel,  3  Burr. 
1435;  In  re  Waldron,  13  Johns.  418;  People  ex  rel.  Barry  v.  Mercein,  8 
Paige,  47,  25  Wend.  73 ;  People  ex  rel.  Wilcox  v.  Wilcox,  14  IST.  Y.  575 ; 
People  ex  rel.  Whele  v.  Weisenbach,  60  N.  Y.  385 ;  Hurd  on  Habeas  Cor- 
pus, chap.  9.  The  purpose  of  the  writ  as  now  regulated  by  the  Code  is 
the  same.     Code  Civ.  Pro.,  §§  2015-2031. 

Under  section  2015,  habeas  corpus  may  be  had  to  determine  the  right 
to  the  custody  of  an  infant,  and,  in  determining  this  subject,  the  jurisdic- 
tion of  the  court  is  equitable  in  its  character.  Where  such  writ  is  dis- 
missed without  prejudice  to  the  renewal  of  the  application,  there  is  no 
final  adjudication  in  the  matter,  and  such  dismissal  will  not  be  reviewed 
by  the  Court  of  Appeals.    People  ex  rel.  Pruyn  v.  Walts,  122  N.  Y.  241. 

In  People  ex  rel.  SlatzTcata  v.  Baker,  3  Supp.  536,  the  provisions  of 
chapter  364,  Laws  of  1864,  to  create  a  society  for  the  protection  of  desti- 
tute Eoman  Catholic  children,  and  provide  for  the  commitment  of  such 
children,  is  considered,  the  act  prescribing  a  form  for  the  commitment. 
Provisions  of  section  291  of  the  Penal  Code  relative  to  commitment  of 


1238  HABEAS    COEPUS    AjSTD    THE    WRIT    OF    CEK.TIOKAEI. 

children  under  the  age  of  sixteen  years  are  considered.  In  re  Diss  Debar, 
3  Supp.  667. 

Domestic  Eelation  Law,  section  40  (now  70),  provides  that  a  husband 
or  wife,  being  an  inhabitant  of  ISTew  York,  living  in  a  state  of  separation 
without  being  divorced,  who  has  a  minor  child,  may  apply  for  habeas 
corpus  to  have  such  child  brought  before  the  court,  and  on  return  the 
court  may  award  the  custody  to  either  parent  for  such  time,  etc.,  as  the 
case  may  require.  Held,  that,  where  relator  had  been  divorced  from  her 
husband  in  another  State,  but  was  an  inhabitant  of  New  York,  living  in 
a  state  of  separation  from  defendant,  she  was  entitled  to  habeas  corpus 
to  obtain  the  custody  of  her  infant  son,  though  the  foreign  divorce  was 
invalid.    People  ex  rel.  Elder  v.  Elder,  98  App.  Div.  244,  90  Supp.  703. 

The  father  is  entitled  to  custody  of  the  child  as  against  the  mother, 
unless  circumstances  exist  making  a  different  disposition  proper,  as  the 
tender  years  of  the  infant.  People  v.  Mercein,  8  Paige,  47;  People  v. 
Chegaray,  18  Wend.  637;  People  v.  Nicherson,  19  Wend.  16;  People  v. 
Humphreys,  24  Barb.  521 ;  People  v.  Olmstead,  27  Barb.  9,  2  Kent's 
Com.  194;  People  v.  Mercein,  3  Hill,  399.  The  fact  of  parents  living 
apart  may  entitle  the  mother  to  custody  of  an  infant.  Mercein  v.  Barry, 
25  Wend.  64;  People  v.  Mercein,  8  Paige,  48.  The  husband  may  lose 
his  right  to  the  custody  by  immorality  or  inability  to  provide  for  its 
support,  or  the  court  may  assign  it  to  another  when  it  is  manifestly  for 
the  well-being  of  the  child.  Cases  cited,  supra;  Matter  of  Cuneen,  17 
How.  516 ;  Matter  of  Holmes,  19  How.  329.  The  inclination  of  the  in- 
fant may  be  consulted  in  a  proper  case.  Jones  v.  Erbert,  17  Abb.  395 ; 
People  V.  Kling,  6  Barb.  366 ;  Matter  of  Waldron,  13  Johns.  418 ;  People 
V.  Wilcox,  22  Barb.  178 ;  People  v.  Pilloiv,  1  Sandf.  672 ;  Matter  of  Mc- 
Dowles,  8  Johns.  329 ;  People  v.  Cooper,  8  How.  288.  The  father  of  a 
bastard  has  no  right  to  its  control;  its  mother  is  entitled  to  its  custody 
in  case  she  is  a  proper  person.  People  v.  Kling,  6  Barb.  366 ;  Rohalina 
V  Armstrong,  15  Barb.  247;  Matter  of  Doyle,  Clarke's  Ch.  157;  Jones  v. 
Erhert,  17  Abb.  397. 

On  a  petition  by  the  father  for  a  writ  to  obtain  the  custody  of  his 
minor  child  from  her  grandmother,  it  appeared  respondent  had  reared  the 
child  required  she  should  be  left  with  the  respondent.  Paddoch  v.  Egar, 
child,  about  seven  years  of  age,  was  devoted  to  her  grandmother  and  de- 
sired to  remain  with  her;  petitioner  had  no  means  and  no  home,  and 
intended  to  have  the  child  live  with  his  father  and  stepmother;  he  had 
failed  to  support  his  wife  during  her  life  and  did  not  attempt  to  get  the 
custody  of  the  child  until  after  her  death ;  held,  that  the  interests  of  the 
child  from  infancy  in  a  home  of  wealth  and  refinement,  and  that  the 
57  Hun,  591,  10  Supp.  710;  aff'd,  128  N.  Y.  616. 
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On  a  writ  for  the  custody  of  a  child  six  years  old,  where  neither  party 
had  any  legal  claim  to  such  custody,  but  the  child  had  lived  with  respond- 
ents since  it  was  one  year  old  and  they  were  much  attached  to  her  and  she 
to  them,  and  her  mother  before  her  death  had  expressed  the  wish  de- 
fendant should  have  the  child,  the  petitioners  being  the  aunt  and  uncle 
having  several  children  of  their  own  and  living  in  another  State,  it 
was  held  that  the  child  should  remain  with  respondents.  In  re  Lundergan, 
8  Supp.  924,  30  St.  Eep.  383. 

The  writ  may  be  applied  for  by  a  parent  or  guardian  to  obtain  control 
of  children.  People  v.  Mercein,  8  Paige,  47.  See  Mercein  v.  Barry ^  25 
Wend.  65 ;  People  v.  Mercein,  3  Hill,  399 ;  People  v.  Wilcox,  22  Barb. 
1Y8 ;  Wilcox  V.  Wilcox,  14  IST.  Y.  575.  See,  also.  People  v.  Cooper,  1  Duer, 
725.  It  is  provided  by  2  E.  S.  148,  section  1,  that  where  parents  live 
separately  the  mother  may  apply  for  the  writ  to  the  Supreme  Court.  Peo- 
ple V.  Manley,  2  How.  61;  People  v.  Chegaray,  18  Wend.  637;  People  v. 
Mercein,  8  Paige,  48;  People  v.  Nickerson,  19  Wend.  18.  In  such  case 
the  petition  should  be  presented  to  the  court  and  the  writ  should  be  issued 
by  the  court.  A  judge  at  chambers  cannot  issue  it.  People  ex  rel.  v. 
Osborne,  6  Civ.  Pro.  299.  Any  one  may  ordinarily  appear  and  litigate 
for  the  child.    People  v.  McLeod,  3  Hill,  654,  n. 

Laws  of  1884,  chapter  438,  section  12,  providing  for  an  application 
to  the  Surrogate's  Court  for  the  rescission  of  an  agreement  of  adoption, 
does  not  deprive  the  Supreme  Court  of  jurisdiction  to  take  the  child 
from  its  adoptive  parents  under  habeas  corpus  on  proper  showing.  People 
V.  Paschal,  68  Hun,  344,  22  Supp.  881. 

Section  241  of  the  Code,  conferring  upon  a  county  judge  within  his 
county  the  power  conferred  by  law  on  an  officer  authorized  to  perform  the 
duties  of  a  justice  of  the  Supreme  Court  at  chambers  or  out  of  court, 
does  not  include  jurisdiction  of  the  care,  custody,  and  control  of  infants. 
People  ex  rel.  Williams  v.  Corey,  46  Hun,  408 ;  followed  in  People  ex 
rel.  Parr  v.  Parr,  49  Hun,  473,  which  was  aff'd,  121  K  Y.  679. 

A  guardian  may  have  the  writ  to  bring  up  the  person  of  his  ward. 
Hurd  on  Habeas  Corpus,  554.  Where  there  is  an  adjudication  that  peti- 
tioner is  not,  and  respondent  is,  entitled  to  the  custody  of  an  infant,  it 
is  a  bar  to  a  subsequent  habeas ;  otherwise  if  the  petition  is  dismissed.  Mat- 
ter of  Price,  12  Hun,  508.  But  that  a  former  habeas  is  not  res  adjudicata 
when  the  questions  raised  are  different,  or  even  upon  the  same  facts,  is 
held  in  People  v.  Fancher,  1  Hun,  27;  People  v.  Brady,  56  IsT.  Y.  182. 
It  is  questioned  in  People  v.  Qilmore,  26  Hun,  1,  whether  a  person  law- 
fully having  the  custody  of  a  child,  and  permitting  it  to  be  used  contrary 
to  the  provisions  of  the  act  to  prevent  wrongs  to  children,  can  be  regarded 
as  illegally  confining  or  restraining  a  child. 


1240  HABEAS    CORPUS    AND    THE    WRIT    OF    CEKTIOKAKI, 

A  habeas  corpus  decree  of  another  State  for  the  custody  of  a  child 
is  not  conclusive  in  this  State  upon  the  interests  of  the  child,  as  it  was 
not  a  party  to  the  proceeding.  People  v.  Dewey,  23  Misc.  267,  50  Supp. 
1013,  84  St.  Eep.  1013.  It  is  said  in  Matter  of  Teese,  32  App.  Div.  46, 
that  the  testimony  in  eases  of  this  character  should  ordinarily  he  taken 
before  the  judges  themselves  to  save  expenses  to  the  parties,  and  because 
the  judge  who  ultimately  has  to  pass  upon  the  question  of  the  proper  cus- 
tody of  the  children  with  reference  to  their  interests  and  welfare  can 
do  so  much  more  intelligently  where  he  has  seen  and  heard  the  witness 
than  where  he  has  merely  read  the  minutes  of  his  stenographer.  Where 
a  husband  abandons  his  wife  and  she  obtains  a  divorce  on  that  ground 
which  makes  no  provision  as  to  the  child,  the  wife  has  a  right  to  establish 
a  domicile  for  herself  and  child,  and  where  she  does  so,  the  court  of  a 
foreign  State  in  which  they  are  transiently  sojourning  has  no  power  to 
regulate  the  relations  between  them  on  habeas  corpus.  People  v.  Dewey, 
23  Misc.  267,  50  Supp.  1013,  84  St.  Eep.  1013. 

Until  the  child  is  produced  before  the  court,  it  cannot  adjudicate  upon 
the  issue  whether  the  relator  is  an  uniit  person  to  have  its  custody. 

Where  a  resident  of  this  State  has  removed  a  child  from  the  State  to 
avoid  the  jurisdiction  of  the  court  in  the  matter  of  its  custody,  the  court, 
on  obtaining  jurisdiction  of  the  custodian,  may  by  order  compel  the  pro- 
duction of  the  child  in  court,  and  may  enforce  the  order  by  attachment. 
People  ex  rel.  Winston  v.  Winston,  25  Misc.  676,  56  Supp.  323. 

The  court  cannot  award  the  custody  of  the  child  to  a  party  to  the  pro- 
ceeding without  the  child  being  brought  before  the  court  and  without 
an  examination  into  the  merits  of  the  application,  even  though  the  per- 
son in  whom  the  custody  of  the  child  was  had  failed  to  make  a  return  and 
was  in  contempt.  People  ex  rel.  Winston  v.  Winston,  31  App.  Div. 
321,  52  Supp.  814. 

The  proceeding  by  habeas  corpus  is  not  to  be  used  to  try  the  right  of  the 
parent  to  the  custody  of  a  child  who  has  arrived  at  years  of  discretion, 
and  remains  away  from  the  parent  of  its  own  volition,  and  where  no 
restraint  of  the  child  was  shown,  and  an  abuse  of  the  parental  authority 
appeared;  held,  that  an  order  dismissing  the  parent's  writ  was  proper. 
People  ex  rel.  Oprandy  v.  Ciarcia,  49  App.  Div.  90,  63  Supp.  497. 

On  habeas  corpus  brought  under  section  70  of  the  Domestic  Relations 
Law  to  determine  the  custody  of  a  child  as  between  parents  living  in  a 
state  of  separation  without  divorce,  the  proceedings  should  be  in  con- 
formity with  the  usual  rules  of  practice  governing  such  writ. 

On  the  production  of  a  child  before  the  court  there  must  be  an  exam- 
ination into  the  factions  which  the  return  sets  forth  as  a  reason  why  the 
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custody  should  not  be  awarded  to  the  relator.  It  is  improper  to  award 
custody  without  such  investigation.  Matter  of  Mather,  140  App.  Div. 
478. 

A  woman  residing  with  her  husband  in  the  State  of  New  York  aban- 
doned him  and  went  to  North  Dakota,  where  she  procured  a  divorce  iipoii 
the  ground  that  her  husband  had  failed  to  provide  her  and  their  two 
children  with  the  common  necessaries  of  life,  the  summons  and  complaint 
being  served  on  the  husband  in  the  city  of  New  York.  Thereafter  she 
remarried  in  the  State  of  New  Jersey  and  lived  with  her  second  husband 
as  his  wife. 

In  an  action  brought  by  her  first  husband  for  an  absolute  divorce,  upon 
the  ground  of  adultery  upon  her  cohabitation  with  her  second  husband,  it 
appeared  that  the  two  children,  who  were  girls  aged  respectively  seven- 
teen and  eleven  years  at  the  time  of  the  trial,  were  both  warmly  attached 
to  their  mother,  with  whom  they  had  resided  from  their  birth  and  who 
had  educated  them  out  of  her  own  private  means ;  that  the  plaintiff  made 
no  effort  to  support,  educate,  or  maintain  the  children  after  the  separa- 
tion, but  permitted  the  defendant  to  do  so;  that  he  had  no  home  and  was 
living  in  a  boarding-house  in  the  city  of  New  York,  and  was  dependent 
on  an  income  of  $2,000  a  year,  while  the  defendant  had  a  comfortable 
home  and  property  of  her  own,  and  was  able  to  amply  provide  for  her 
daughters.  The  plaintiff  testified  that  he  had  no  reason  for  thinking 
that  the  defendant  was  not  a  proper  custodian  of  the  children  beyond  the 
fact  that  she  had  remarried,  and  this  was  the  only  offense  charged  against 
her.  It  did  not  appear  that  the  defendant  continued  her  relations  with 
her  second  husband  after  they  had  been  adjudged  to  be  unlawful. 

Held,  that  the  discretion  exercised  by  the  trial  court  in  awarding  the 
custody  of  the  children  to  the  defendant  should  not  be  disturbed.  Oster- 
houdt  V.  Osterhoudt,  48  App.  Div.  74,  62  Supp.  529,  49  App.  Div.  636 ; 
appeals  dismissed,  168  N.  Y.  358.  (This  rule  was  laid  down  in  a  divorce 
action.) 

The  one  consideration  is  the  welfare  of  the  child,  and  the  custody  of  the 
child  will  not  be  taken  from  one  parent  and  given  to  another  merely  to 
punish  one  of  the  parents  for  a  failure  to  comply  with  an  order  of  the 
court.  People  ex  rel.  Winston  v.  Winston,  31  App.  Div.  121,  52  Supp. 
814. 

Application  by  the  mother  of  a  child  for  its  custody  as  against  the 
father  of  the  child,  denied,  where  a  divorce  she  had  obtained  in  another 
State  had  been  declared  void;  but  she  continued  living  with  a  second 
husband.  People  ex  rel.  Ludden  v.  Winston,  34  Misc.  21,  69  Supp.  452, 
dist'g  Osterhoudt  v.  Osterhoudt,  48  App.  Div.  74. 
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Where  a  wife  secured  a  divorce  from  her  husband  in  Oklahoma,  and 
afterward  remarried  in  this  State,  and  it  was  adjudged  that  the  Okla- 
homa divorce  was  invalid,  whereupon  she  ceased  to  live  with  her  supposed 
second  husband,  it  was  held,  in  a  proceeding  brought  by  her  for  the  cus- 
tody of  a  child  by  the  first  marriage,  that  an  order  awarding  her  such 
child  should  be  affirmed.  People  ex  rel  Winston  v.  Winston^  65  App.  Div. 
231,  72  Supp.  456.     (Divorce.) 

A  commitment  of  a  child  to  a  house  of  industry,  made  by  a  compe- 
tent criminal  tribunal,  cannot  be  reviewed  by  habeas  corpus  or  certiorari, 
the  remedy  being  by  appeal  under  section  749,  Code  of  Criminal  Pro- 
cedure. People  ex  rel.  Stern  v.  N.  Y.  Soc.  for  Prevention  of  Cruelty  to 
Children,  27  Misc.  457,  58  Supp.  118,  29  Civ.  Pro.  191. 

Where  the  custody  of  a  child  has  been  awarded  to  her  mother  under  a 
final  order  in  habeas  corpus  proceedings,  which  order  has  never  been 
modified,  the  father  cannot  procure  a  writ  of  habeas  corpus  to  review  the 
matter,  without  showing  a  material  change  in  the  situation.  Matter  of 
Lederer,  38  Misc.  668,  78  Supp.  236. 

Absence  from  the  custody  of  parents  of  a  girl  eighteen  years  old,  eman- 
cipated and  entitled  to  her  wages,  and  obliged  to  earn  her  living,  is  not 
absence  from  legal  custody  which  is  equivalent  to  restraint,  so  as  to  justify 
habeas  corpus  proceedings  against  a  person  into  whose  employ  she  had 
voluntarily  entered,  under  Code  of  Civil  Procedure,  sections  2015—2031, 
authorizing  the  writ  to  release  from  illegal  restraint.  People  ex  rel.  Wat- 
son v.  Buffett,  75  App.  Div.  365,  78  Supp.  175. 

A  habeas  corpus  proceeding  instituted  on  the  ground  that  an  infant, 
over  eighteen,  was  illegally  restrained  by  her  father  in  the  house  where 
he  was  said  to  be  living  in  open  adultery  with  his  housekeeper,  will  be 
dismissed,  where  upon  the  return  to  the  writ,  the  daughter  swears,  in 
an  afiidavit,  that  she  has  a  happy  home  and  congenial  surroundings,  and 
is  not  restrained  of  her  liberty,  and  the  allegations  of  adultery  are  not 
proved. 

In  any  event,  the  writ  must  be  dismissed  where  the  infant  marries  be- 
fore the  order  taking  her  away  from  her  father  is  signed,  and  the  justice 
signing  the  order  knows  of  this  fact.  People  ex  rel.  Bishop  v.  BisJvop, 
117  App.  Div.  445,  102  Supp.  592. 

Where  there  is  no  substantial  ground  for  a  conclusion  that  a  husband 
and  wife,  who  have  separated  because  unable  to  agree  in  their  domestic 
relations,  are  not  equally  fit  custodians  of  their  five-year-old  son,  so  far 
as  the  matter  depends  upon  their  personal  qualities,  their  moral  standing, 
and  their  ability  financially,  to  accord  to  the  child  all  that  its  welfare 
would  require,  the  father,  by  reason  of  his  paramount  right  in  law,  is 
entitled  to  the  custody  of  the  child. 
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The  law  awards  the  custody  to  the  father  unless  the  welfare  of  the  child 
demands  an  award  to  the  mother.  Where  the  infant  is  of  tender  years, 
requiring  the  care  and  nurture  of  a  mother,  the  custody  may  be  awarded 
to  her.  People  ex  rel.  Sinclair  v.  Sinclair,  91  App.  Div.  322,  86  Supp. 
539. 

On  habeas  corpus,  the  future  welfare  of  a  child  almost  eleven  years 
old,  who  had  lived  with  respondents  for  ten  years,  and  was  well  trained 
and  cared  for  by  them,  will  be  best  served  by  remanding  her  to  their 
custody,  where  the  mother  had  not  visited  the  child  for  over  six  years,  and 
only  a  few  times  for  a  few  minutes  during  the  previous  four  years  that 
she  lived  with  respondents. 

A  parent  has  the  legal  right  to  control  a  minor  child,  providing  it  will 
not  interfere  with  the  child's  happiness  and  welfare ;  but  the  court  will  not 
give  custody  of  a  child  to  a  parent,  if  the  change  is  likely  to  be  to  the 
child's  disadvantage.  Peovle  ex  rel.  Hume  v.  Phelps,  58  Misc.  625,  109 
Supp.  943. 

The  question  does  not  necessarily  depend  upon  the  absolute  legal  right 
of  the  parent  to  the  custody  of  the  child,  but  the  important  thing  to  be 
determined  in  any  such  case  is  the  interest  of  the  child  itself,  and  there 
should  be  evidence  as  to  the  ability  of  the  mother  to  properly  provide 
for  it.  People  ex  rel.  Dunlap  v.  N.  Y.  Juvenile  Asylum,  58  App.  Div. 
133,  68  Supp.  656,  32  Civ.  Pro.  28. 

Where  the  court  has  gained  jurisdiction  of  the  father  of  a  child,  in 
whose  custody  she  is,  the  mere  fact  that  she  is  living  in  an  adjoining 
State  is  no  bar  to  the  exercise  of  the  power  of  the  court  to  require  her 
production. 

The  determination  of  the  Court  of  Chancery  of  the  foreign  State,  en- 
trusting the  custody  of  the  child  to  the  care  of  the  father,  under  the  direc- 
tion of  the  court,  will  not  be  disregarded  by  the  courts  of  this  State  unless 
circumstances  require  a  different  disposition. 

Where  a  juvenile  asylum  bound  out  children  committed  to  it,  to  per- 
sons in  another  State,  before  it  could  have  known  that  a  writ  of  habeas 
corpus  would  be  applied  for,  and  afterward  made  an  effort  to  have  them 
brought  back  into  the  State,  but  the  children  themselves  refused  to  return, 
and  the  persons  to  whom  they  were  indentured  refused  to  give  them  up, 
the  asylum  has  no  such  control  over  the  children  as  would  justify  the 
issuance  of  a  writ  of  habeas  corpus.  Code  of  Civil  Procedure,  section 
2015,  authorizing  the  writ  where  a  person  is  restrained  of  his  liberty 
"  within  the  State,"  or  where  the  person  against  whom  the  writ  is  ad- 
dressed has  the  power  to  produce  him.  People  ex  rel.  Billotti  v.  N.  Y. 
Juvenile  Asylum,  57  App.  Div.  383,  68  Supp.  279. 
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Penal  Code,  section  291,  subdivision  6,  provides  that  any  child,  actually 
or  apparently  under  sixteen  years,  convicted  of  a  misdemeanor,  shall  be 
finally  committed  to  some  institution,  and  not  to  any  penitentiary.  On 
habeas  corpus  to  release  a  person  under  sixteen  confined  in  a  penitentiary 
on  conviction  of  a  misdemeanor,  it  did  not  appear  that  on  his  trial  any 
'proof  was  taken  as  to  his  age  or  that  any  positive  ruling  was  made  on 
that  subject;  heldj,  that  it  would  be  presumed  that  the  court  inquired  into 
petitioner's  age,  and  its  determination  of  the  question  could  not  be  re- 
viewed on  habeas  corpus.  People  ex  rel.  Tully  v.  (Fallon,  73  App.  Div. 
471,  77  Supp.  292. 

In  proceeding  by  habeas  corpus  under  section  2015  to  determine  the 
right  to  the  custody  of  an  infant,  the  court  is  bound  to  respect  the  rights 
of  the  parent  or  guardian,  and  these  may  not  be  overthrown  by  the  mere 
wishes  of  the  child.  The  jurisdiction,  however,  of  the  court  is  equitable 
in  its  character,  the  welfare  of  the  child  is  the  chief  object  to  attained, 
and  must  be  the  guide  for  the  judgment  of  the  court.  It  is  competent, 
therefore,  for  the  court,  while  recognizing  the  legal  rights  of  a  guardian 
to  make  a  temporary  disposition  of  the  child,  by  delivering  it  to  other 
control  or  custody,  when,  in  the  exercise  of  its  discretion,  it  determines 
this  to  be  for  the  best  interests  of  the  child.  People  ex  rel.  Pruyne  v. 
^\^aUs,  122  ]Sr.  Y.  238,  33  St.  Eep.  231. 

A  proceeding  by  habeas  corpus  to  determine  the  right  to  the  custody 
of  the  child  is  a  proceeding  at  common  law  and  does  not  call  for  the  exer- 
cise of  the  equitable  powers  of  the  court.  It  is  summary  in  its  nature, 
and  denials  of  the  allegations  of  the  return  made  to  the  writ  may  be  made 
in  an  informal  manner  by  affidavits  or  even  orally.  People  ex  rel.  Keator 
V.  Moss,  6  App.  Div.  414. 

The  provisions  of  the  Eevised  Statutes  (2  E.  S.  148,  §§  1  and  2), 
which  provide  that  where  the  parents  have  separated,  the  mother  may 
have  habeas  corpus  for  minor  children  and  that  the  court  may  award 
her  custody  of  them,  are  only  permissive  and  do  not  give  an  absolute  right 
to  either  parent.  Matter  of  Reynolds,  8  Supp.  172,  28  St.  Eep.  538. 
A  child  will  not  be  taken  from  the  custody  of  its  father  and  given  to  its 
mother  where  it  does  not  appear  that  its  welfare  requires  the  change. 
Day  V.  Day,  4  Misc.  235,  24  Supp.  873.  In  People  v.  Trafford,  12  Supp. 
43,  the  rule  was  reiterated  that  the  welfare  of  the  children  is  the  con- 
trolling consideration,  and  in  that  case  her  custody  was  awarded  to  her 
grandparents  in  a  case  where  the  husband  and  wife  had  separated. 

In  a  habeas  corpus  proceeding  to  obtain  the  custody  of  relator's  infant 
son,  eleven  years  of  age,  facts  held  to  justify  an  order  awarding  such 
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custody  to  relator,  instead  of  the  boy's  father,  though  the  boy  desired  to 
reside  with  his  father.  People  ex  rel.  Elder  v.  Elder,  98  App.  Div.  244, 
90  Supp.  703. 

On  habeas  corpus  by  the  grandfather  of  a  child  two  and  one-half  years 
old,  it  appeared  that  the  child's  mother  had  died  at  the  house  of  petitioner, 
but  the  child  remained  there  about  one  and  one-half  years,  when  the 
father  obtained  possession  of  her  and  immediately  placed  her  in  an 
asylum  for  destitute  children;  that  the  father  had  not  married  again,  and 
had  no  home  to  which  he  could  take  his  daughter  and  no  person  who  coiild 
take  care  of  her;  that  petitioner  was  able  to  give  the  child  such  care  as 
one  of  her  years  should  have;  held,  the  custody  should  be  awarded  to 
the  petitioner.    In  re  Riemann,  10  Supp.  516,  31  St.  Eep.  13. 

Habeas  corpus  brought  by  a  woman  to  obtain  possession  of  her  children, 
who  were  in  the  custody  of  testamentary  guardians  appointed  by  the 
will  of  the  father.  Evidence  examined  and  held  that  the  relator  was  a 
person  morally  unfit  to  have  custody  of  her  children. 

Irrespective  of  the  validity  of  a  testamentary  provision  made  by  a 
father  appointing  guardians  of  the  person  and  property  of  his  children 
where  the  mother  survives,  she  will  not  be  awarded  custody  if  she  be 
morally  unfit.  People  ex  rel.  Wright  v.  Oerow,  136  App,  Div.  824,  121 
Supp.  652. 

In  a  proceeding  instituted  by  the  father,  by  writ  of  habeas  corpus,  to 
secure  the  custody  of  his  infant  child,  the  order  of  adoption  of  the  child 
by  the  respondents  is  ineffectual  to  prevent  the  court  from  disposing  of 
the  custody  of  the  infant  so  as  to  promote  his  best  interests.  People  ex 
rel.  Cornelius  v.  Oallan,  69  Misc.  187,  124  Supp.  1074, 

Subd.  4.    When  Writ  Granted  in  Extradition  Cases.    Code  Crim- 
inal Procedure,  §  827,  subd.  2. 

§  827.     To  be  delivered  up  by  the  governor,  on  demand,  etc. 

Sub.  2.  Before  any  oflacer  to  whom  such  warrant  shall  be  directed  or  intrusted 
shall  deliver  the  person  arrested  into  the  custody  of  the  agent  or  agents  named  in  the 
warrant  of  the  Governor  of  this  State,  such  officer  must  unless  the  same  be  waived,  as 
hereinafter  stated,  take  the  prisoner  or  prisoners  before  a  judge  of  the  Supreme  Court, 
or  a  county  judge,  who  shall,  in  open  court,  if  in  session,  otherwise  at  chambers,  in- 
form the  prisoner  or  prisoners  of  the  cause  of  his  or  their  arrest,  the  nature  of  the 
process,  and  instruct  him  or  them  that  if  he  or  they  claim  not  to  be  the  particular 
person  or  persons  mentioned  in  said  requisition,  indictment,  affidavit,  or  warrant 
annexed  thereto,  or  in  the  warrant  issued  by  the  Governor  thereon,  he  or  they  may 
have  a  writ  of  habeas  corpus  upon  filing  an  affidavit  to  that  effect. 

In  the  absence  of  papers  on  which  the  warrant  was  granted  the  warrant 
alone  can  be  considered,  and  recitals  in  the  warrant  are  suificient  to  sustain 
its  validity.    A  mistake  in  the  spelling  of  defendant's  name  is  no  ground 
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for  a  discharge  where  the  pronunciation  remains  the  same  and  it  is  ap- 
parent that  the  defendant  was  the  person  intended.  Matter  of  Scrafford, 
36  St.  Eep.  748,  59  Hun,  323,  12  Supp.  945. 

One  in  the  custody  of  a  sheriff  by  virtue  of  a  warrant  of  extradition 
issued  by  the  Governor,  directing  him  to  deliver  such  persons  to  a 
designated  agent  making  the  requisition,  is  not  a  person  detained  in  the 
common  jail  for  a  criminal  charge,  so  as  to  authorize  the  writ  of  habeas 
corpus.  It  seems  that  when  an  officer  of  this  State,  having  authority  to 
do  so,  issues  a  writ,  the  warrant  of  the  Governor  is  not  conclusive 
and  it  is  his  duty,  upon  a  return,  to  examine  the  affidavits  presented  to  the 
Governor  and  determine  whether  any  crime  was  properly  or  sufficiently 
charged  against  the  prisoner.  People  ex  rel.  Connors  v.  Beilly,  11  Hun, 
89.  In  People  ex  rel.  Draper  v.  PinJcerton,  77  IST.  Y.  245,  it  was  held 
that  the  recitals  in  a  warrant  of  the  Governor  for  the  arrest  of  a  fugitive 
from  justice  of  another  State  are  at  least  prima  facie  true.  As  to  whether 
it  is  conclusive  or  may  be  met  by  evidence  on  the  part  of  the  prisoner  show- 
ing the  papers  presented  to  the  Governor  were  defective  is  questioned. 
It  was  further  held  that  a  return  to  a  writ,  setting  forth  such  a  warrant, 
which  contains  recitals  of  facts  necessary  to  confer  authority  under  the 
Constitution  and  laws  of  the  United  States  to  issue  it,  is  a  sufficient 
justification  for  holding  the  prisoner,  without  producing  the  papers  or 
evidence  on  which  the  Governor  acted. 

In  People  ex  rel.  Jourdan  v.  Donahue,  84  IST.  Y.  438,  it  was  held  that 
where  the  papers  upon  which  a  warrant  of  extradition  is  issued  are 
withheld  by  the  Executive,  the  warrant  itself  can  only  be  looked  to  for 
the  evidence  that  the  essential  conditions  of  its  issue  have  been  complied 
with,  and  it  is  sufficient  if  it  recites  what  the  law  requires. 

In  People  ex  rel.  Jourdan  v.  Donahue,  84  IST.  Y.  438,  it  was  held  that 
courts  have  justification  to  interfere  by  writ  of  habeas  corpus  and  to  ex- 
amine the  grounds  upon  which  the  executive  warrant  for  the  apprehen- 
sion of  an  alleged  fugitive  from  justice  from  another  State  was  issued, 
and  in  case  the  papers  are  defective  and  insufficient,  to  discharge  the 
prisoner.  The  rule  is  well  settled  that  the  court  has  no  right  upon  a 
question  of  extradition  to  consider  the  charge  upon  its  merits  or  to  under- 
take in  any  way  whatsoever  to  determine  whether  it  is  well  founded  or 
not.  Matter  of  Clark,  9  Wend.  212 ;  cited,  People  ex  rel.  Ryan  v.  Conlin, 
]5  Misc.  303,  36  Supp.  888,  72  St.  Eep.  110.  In  the  latter  case  Justice 
Beekman  lays  down  the  law  applicable  to  such  cases  as  follows :  "  1. 
Where  the  papers  upon  which  the  Governor  acted  in  issuing  his  warrant 
are  before  the  court,  it  must  appear  therefrom  that  the  prisoner  is  duly 
charged  with  the  commission  of  a  crime  in  the  demanding  State.     2.  It 
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must  also  appear  upon  the  face  of  the  papers,  either  by  afiSrmative  allega- 
tion or  by  necessary  inference  from  the  nature  of  the  offense  charged, 
that  the  prisoner  was  in  the  demanding  State  at  the  time  when  the  offense 
charged  against  him  was  committed,  for  it  is  under  such  circumstances 
only  that  he  can  be  held  to  be  a  fugitive  from  justice.  3.  The  prisoner 
must  also  be  identified  as  the  person  against  whom  the  charge  was  made, 
and  for  whose  arrest  the  warrant  of  the  Governor  has  been  issued."  See, 
also,  People  ex  rel.  McCoy  v.  Warden  of  City  Prison,  3  Grim.  Eep.  370. 

A  fiigitive  from  justice  will  not  be  extradited  unless  he  was  physically 
present  in  the  foreign  State  at  the  time  of  the  commission  of  the  alleged 
crime.  Extradition  will  not  be  granted  on  the  theory  of  a  constructive 
presence. 

Our  courts  will  not  determine  the  suiBciency  of  a  foreign  indictment 
under  which  extradition  is  demanded,  that  being  a  matter  solely  for  the 
courts  of  the  other  State. 

Evidence  in  an  application  for  the  extradition  of  a  fugitive  from  jus- 
tice examined,  and  held  to  show  that  the  fugitive  was  actually  present 
in  the  foreign  State  at  or  about  the  time  of  the  commission  of  the  crime 
as  charged  in  the  indictment,  so  that  his  application  for  discharge  on 
writ  of  habeas  corpus  should  be  denied. 

The  courts  will  not  interfere  on  habeas  corpus  and  discharge  a  fugitive 
from  justice  upon  technical  grounds,  imless  it  be  clear  that  the  Gov- 
ernor's action  in  issuing  a  warrant  for  extradition  plainly  contravenes 
the  law.    People  ex  rel.  Meeker  v.  Baker,  142  App.  Div.  598. 

On  habeas  corpus  for  discharge  of  a  person  arrested  for  extradition, 
the  court  will  not  inquire  into  the  suiBciency  of  the  indictment  where  it 
apparently  charges  an  offense;  the  determination  of  its  sufficiency  being 
the  duty  of  the  tribunals  of  the  State  in  which  the  offense  is  alleged  to 
have  been  committed.  People  ex  rel.  Hamilton  v.  Police  Com'r  of  City 
of  N.  Y.,  100  App.  Div.  483,  91  Supp.  760. 

In  habeas  corpus  proceedings,  on  inquiry  into  the  detention  of  one  held 
under  an  extradition  writ,  the  court  can  know  nothing  judicially  about 
the  circumstances  of  the  alleged  crime,  except  the  facts  recited  in  the 
warrant  or  stipulated  by  counsel,  where  the  record  does  not  contain  the 
indictment  or  proofs  as  to  the  facts. 

Presumptions  arising  from  the  facts  stated  in  the  extradition  warrant 
may  be  overcome  by  stipulations  or  admissions  of  counsel  entered  upon 
the  record  in  habeas  corpus  proceedings  to  inquire  into  the  cause  of  the 
detention. 

Evidence  that  one  accused  of  crime,  sought  to  be  extradited,  was  not 
in  the  demanding  State  when  the  crime  was  committed,  does  not  require 
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his  discharge  on  extradition  proceedings,  as  his  guilt  or  innocence  cannot 
be  determined  therein. 

The  action  of  the  State  Governor  in  issuing  a  warrant  for  extradition  of 
an  alleged  fugitive  from  justice  can  he  reviewed  on  habeas  corpus.  Peo- 
ple ex  rel.  Cochran  v.  Hyatt,  172  N.  T.  176. 

Where  an  appeal  is  taken  in  good  faith  from  an  order  dismissing  a  writ 
of  habeas  corpus  and  remanding  the  relator  to  the  custody  of  a  police 
commissioner  and  directing  the  relator  to  deliver  him  to  the  agent  of 
another  State,  pursuant  to  a  rendition  warrant,  and  it  appears  that  a 
question  is  presented  which  justifies  the  appeal,  a  stay  should  be  granted. 
If  the  offense  with  which  the  relator  is  charged  is  bailable  in  this  State 
he  should  be  admitted  to  bail  pending  the  appeal  from  the  order.  People 
ex  rel.  MeeTcer  v.  Baher,  139  App.  Div.  471. 

It  seems  that  where  a  warrant  of  extradition  is  based  upon  an  indict- 
ment found  in  another  State  rather  than  upon  an  information  on  affidavit, 
the  defendant  will  not  be  released  on  habeas  corpus.  People  ex  rel.  Him- 
melstein  v.  Baher,  137  App.  Div.  824,  122  Supp.  516. 

Before  a  warrant  of  extradition  can  be  sustained  it  must  appear  as  a 
jurisdictional  fact  that  the  prisoner  is  a  fugitive  from  justice — that  is, 
that  he  was  actually  present  in  the  demanding  State  when  the  crime  was 
committed.    His  constructive  presence  therein  is  not  enough. 

A  warrant  of  extradition  in  and  of  itself  makes  out  a  prima  facie  case 
that  the  prisoner  is  a  fugitive  from  justice. 

But  one  arrested  and  held  under  a  warrant  of  extradition  is  entitled, 
of  right,  upon  habeas  corpus,  to  question  the  lawfulness  of  his  arrest  and 
imprisonment,  and  to  show  by  competent  evidence  as  a  ground  for  his 
release  that  he  is  not  a  fugitive  from  justice  of  the  demanding  State,  and 
thereby  to  overcome  the  presumption  to  the  contrary  arising  from  the 
extradition  warrant. 

Upon  the  return  of  a  writ  of  habeas  corpus  to  determine  the  legality  of 
the  detention  of  one  held  under  an  extradition  warrant  relator  may  prove 
an  alibi  to  defeat  the  extradition. 

Where  such  proof  completely  and  satisfactorily  shows  that  he  was  not 
in  the  demanding  State  when  the  crime  was  committed  he  should  be 
released. 

It  is  error  for  the  court  at  Special  Term,  upon  the  return  of  the  writ, 
to  decline  to  determine  whether  the  prisoner  was  in  the  demanding  State 
when  the  crime  was  committed,  in  the  face  of  proofs  which,  as  stated  in 
its  opinion,  was  "  complete  and  satisfactory  "  that  he  was  not.  People 
ex  rel.  Oenna  v.  McLaughlin,  145  App.  Div.  513. 
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Subd.  5.    Miscellaneous  Statutory  Provisions  Allowing  Writ.    In 
sanity  Law,  §  93;  Code,  §  2307;  Penal  Law,  §  1715;  Criminal  Code, 

§  lOb,  25,  898a. 

Under  the  Insanity  Law,  section  93,  an  insane  person  is  entitled  to  the 
writ.     The  provisions  are  as  follows: 
§  93.    Habeas  cotpus. 

Any  one  in  custody  as  an  insane  person  ia  entitled  to  a  writ  of  habeas  corpus,  upon 
a  proper  application  made  by  him  or  some  friend  in  his  behalf.  Upon  the  return  of 
such  writ,  the  fact  of  his  insanity  shall  be  inquired  into  and  determined.  The  medi- 
cal history  of  the  patient,  as  it  appears  in  the  case  book,  shall  be  given  in  evidence, 
and  the  superintendent  or  medical  of3cer  in  charge  of  the  institution  wherein  such 
person  is  held  in  custody,  and  any  proper  person,  shall  be  sworn  touching  the  mental 
condition  of  such  person. 

The  question  of  sanity  of  person  confined  in  an  insane  asylum  may 
be  thus  tried.  Matter  of  Dixon,  11  Abb.  E".  C.  118.  But  this  question 
should  not  be  tried  in  this  manner  where  there  are  pending  proceedings 
before  a  jury.    Matter  of  Laiurent,  11  Abb.  N.  C.  120. 

A  relator  not  having  shown  that  his  ward  is  sane  is  not  entitled  to  have 
her  discharge  from  a  sanitarium  under  section  73  (now  93)  of  the  In- 
sanity Law  on  a  writ  of  habeas  corpus. 

The  committee  of  the  person  of  an  incompetent  may,  under  the  con- 
ditions prescribed  in  section  74  of  the  Insanity  Law,  procure  a  writ  of 
habeas  corpus  to  obtain  her  custody  although  she  be  not  wholly  sane. 
flatter  of  Andrews,  126  App.  Div.  794,  111  Supp.  417. 

The  "word"  friend  as  used  in  section  73  (now  93)  of  the  Insanity 
Law  (L.  1896,  chap.  545),  which  provides  that  any  one  in  custody  as 
an  insane  person  is  entitled  to  a  writ  of  habeas  corpus  upon  "  a  proper 
application  made  by  him  or  some  friend  in  his  behalf,"  means  "  one 
favorably  disposed  "  to  the  alleged  insane  person. 

An  appeal  from  an  order  dismissing  such  a  writ  of  habeas  corpus  will 
not  be  dismissed  by  the  Appellate  Division  upon  the  ground  that  the 
relator  had  no  interest  in  the  proceeding  and  was  practically  a  stranger, 
where  it  appears  that  the  Special  Term,  with  full  knowledge  of  all  the 
facts  on  which  the  motion  to  dismiss  the  appeal  was  based,  entertained 
the  habeas  corpus  proceeding  and  proceeded  to  a  determination  thereof 
on  the  merits. 

Where,  upon  the  hearing  under  such  writ  of  habeas  corpus,  it  appears 
that  the  alleged  lunatic,  a  minor,  has  been  committed  to  an  institution 
for  the  custody  and  treatment  of  the  insane,  upon  a  void  certificate  of 
lunacy  and,  further,  that  the  alleged  lunatic  is  not  and  never  was  insane, 
the  court  has  no  power  to  remand  her  to  the  custody  of  the  institution 
upon  the  theory  that  her  detention  therein  was  by  virtue  of  delegated 
parental  authority  and  that  such  detention  was  reasonable  and  necessary 
under  the  circumstances. 
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There  is  no  parental  authority  which  alone  justifies  the  confinement 
of  a  sane  minor  in  a  madhouse. 

The  fact  that  the  minor  was  not  taken  back  to  the  institution,  but  was 
sent  abroad  by  her  parents  under  tutelary  control,  does  not  affect  her 
right  to  appeal  from  the  order  remanding  her  to  the  institution.  People 
ex  rel.  Bebro  v.  Bond,  104  App.  Div.  47,  93  Supp.  277. 

Section  2307  of  the  Code  of  Civil  Procedure  relative  to  proceedings  to 
discover  the  death  of  a  tenant  for  life  provides  that  in  proceedings  for 
that  purpose  the  writ  of  habeas  corpus  may  be  issued  to  bring  up  a  person 
imprisoned  within  a  State  prison  before  any  court  or  before  a  referee,  as 
the  case  requires,  except  upon  a  sentence  for  a  felony. 

Section  1715  of  the  Penal  Law  which  provides  for  the  apprehension  of 
persons  about  to  fight,  contains  the  following  provision: 

"A  person  so  committed  may,  at  any  time,  be  discharged  upon  a  writ 
of  habeas  corpus,  upon  his  executing  the  bond  required  by  the  committing 
magistrate.  If  the  bond  is  required  to  be  given  with  one  or  more  sureties, 
the  surety  or  sureties  must  be  approved  by  the  officer  taking  the  same." 

The  Criminal  Code  contains  the  following  provisions  with  regard  to 
the  writ: 
§  lOb  (added,  1909).    Prisoners  brought  into  court  without  habeas  corpus. 

When  it  shall  be  necessary  for  any  purpose,  to  bring  any  prisoner  confined  in 
a,  county  jail,  before  the  supreme  court,  a  county  court,  or  a  court  of  general  ses- 
sions, which  may  be  sitting  in  such  county,  such  court  may  by  order,  and  without 
issuing  any  writ  of  habeas  corpus,  or  other  process,  direct  such  prisoner  to  be  brought 
before  them  accordingly. 

§  25.    Habeas  corpus  in  supreme  court. 

During  the  session  of  the  supreme  court  in  any  county,  no  person  detained  in  a 
county  jail  of  such  county,  upon  a  criminal  charge,  shall  be  removed  therefrom  by 
writ  of  habeas  corpus,  unless  such  writ  shall  have  been  issued  by  or  shall  be 
made  returnable  before  such  court. 

The  Criminal  Code  also  provides  under  section  898a,  with  reference  to 
summary  punishment  of  professional  criminals,  after  defining  the  crime 
and  making  provision  for  its  punishment,  that  "any  person  who  may 
or  shall  feel  aggrieved  at  any  such  act,  judgment  or  determination 
of  any  such  police  magistrate  or  justice  of  the  peace,  pursuant  to  the 
provisions  of  this  section,  may  apply  to  any  judge  or  justice  of  any  court 
having  the  power  to  issue  a  writ  of  habeas  corpus  for  the  issuance  of  said 
writ,  and  upon  return  thereof  there  shall  be  a  rehearing  of  evidence, 
and  the  judge  or  justice  may  either  discharge,  modify,  or  confirm  the 
commitment." 

Subd.  6.    Habeas  Corpus  on  Commitment  for  Contempt. 

The  Code  has  made  changes  in  the  rule  as  to  contempt  on  habeas 
corpus,  and  sections  2016  and  2932  must  be  read  together  and  the  au- 
thorities applied  to  the  changed  statute. 
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The  revisers,  in  their  note  to  section  2016,  as  originally  reported,  give 
their  understanding  of  the  Code  to  be  that  the  writ  may  now  issue,  even 
though  the  commitment  was  for  criminal  contempt,  leaving  the  determina- 
tion of  the  rights  of  the  prisoner  to  be  governed  by  the  proof  under  sec- 
tion 2032,  and  in  case  it  is  a  civil  contempt,  he  may  be  discharged;  if  a 
criminal  contempt,  he  must  be  remanded.  The  cases  under  the  Revised 
Statutes  will  be  found  collated  in  Bliss'  Annotated  Code,  under  section 
2032. 

In  case  the  alleged  contempt  is  innocent  or  meritorious,  the  writ  will 
lie,  and  it  may  be  questioned  collaterally  on  habeas.  People  ex  rel. 
Hackley  v.  Kelly,  24  N.  T.  74.  An  order  committing  a  party  for  a 
civil  contempt,  which  fails  to  comply  with  the  law  that  it  shall  adjudge 
that  the  misconduct  complained  of  was  calculated  to,  or  did  actually 
defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies  of  a  party, 
furnishes  no  foundation  for  imprisonment  and  is  without  jurisdiction. 
The  party  is  entitled  to  be  relieved  from  imprisonment  on  habeas.  Mat- 
ter of  Swenarton,  40  Hun,  41.  If  confined  as  for  a  contempt  for  non- 
payment of  money,  see  People  v.  Cowles,  4  Keyes,  38 ;  dist'd,  69  N.  T. 
544;  Matter  of  Watson,  5  Lans.  466. 

Where  no  legal  foundation  is  present  upon  which  a  person  could  be  ad- 
judged to  be  in  contempt  and  directed  to  be  imprisoned  for  refusal  to  pay 
a  sum  of  money,  the  decision  is  held  unauthorized  and  beyond  the  juris- 
diction of  the  court  and  habeas  corpus  will  lie.  In  re  Hess,  1  Supp.  813, 
48  Hun,  590,  16  St.  Eep.  255. 

Where  the  return  to  a  writ  of  habeas  corpus,  procured  by  a  husband  for 
the  purpose  of  obtaining  from  his  wife  the  custody  of  their  infant  child, 
allages  that  the  child  is  living  in  New  Jersey  and  is  not  a  resident  of 
New  York,  and  no  traverse  is  interposed  to  such  allegation,  the  mother  of 
the  child  cannot  be  adjudged  guilty  of  contempt  for  a  failure  to  produce 
the  child  as  demanded  by  the  writ.  People  ex  rel.  Winston  v.  Winston, 
31  App.  Div.  121,  52  Supp.  814. 

Where,  after  relator  had  been  admitted  to  bail  before  conviction,  he 
was  arrested  by  police  officers  and  taken  to  police  headquarters  to  be 
photographed  and  measured,  without  authority,  and,  in  order  to  prevent 
this,  obtained  a  writ  of  habeas  corpus  which  was  served  on  respondent,  in 
charge  at  police  headquarters,  requiring  production  of  relator  forthwith 
before  he  had  been  photographed  and  measured,  but  respondent  delayed 
compliance  with  the  writ  until  such  proceedings  had  been  completed,  the 
writ  constituted  a  special  proceeding  to  preserve  relator's  personal  liberty 
and  immunity  of  his  person,  and  hence  respondent  was  punishable  as  for 
a  civil  contempt  under  Code  of  Civil  Procedure,  section  14,  subdivision 
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8,  providing  that  a  court  of  record  has  power  to  punish,  by  fine  and  im- 
prisonment, a  neglect  or  violation  or  other  misconduct  by  v^hich  a  right 
or  remedy  of  a  party  to  a  civil  action  or  a  special  proceeding  has  been 
defeated,  in  any  other  case  than  those  specified,  vrhere  an  attachment  or 
other  proceedings  to  punish  for  a  contempt  has  been  usually  adopted  in  a 
court  of  record  to  enforce  a  civil  remedy  or  to  protect  the  right  of  a 
party.  Peoiple  ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp.  1020 ; 
aff'd,  127  App.  Div.  916,  111  Supp.  1136;  dism'd,  195  K  Y.  610. 

Where,  upon  the  hearing  of  a  writ  of  habeas  corpus  to  procure  the  dis- 
charge of  a  person  committed  for  contempt  in  failing  to  obey  an  order  to 
appear  before  a  referee  to  testify  as  a  witness  in  supplementary  pro- 
ceedings, the  county  judge,  before  whom  the  writ  was  made  returnable, 
discharged  the  relator  from  custody,  the  Appellate  Division  has  no  power 
to  reverse  the  order  of  the  county  judge  "  as  a  matter  of  law  and  not  as  a 
matter  of  discretion ;"  unless  all  the  jurisdictional  facts  are  not  traversed 
or  denied,  and  determined  in  favor  of  the  relator  by  the  county  judge, 
the  Appellate  Division  has  no  power  to  disturb  his  conclusions  upon 
questions  of  law  only,  if  there  is  any  evidence  to  support  his  findings,  or 
any  view  of  the  facts  that  required  or  justified  him  in  discharging  the 
relator  from  custody.  Matter  of  Depue,  185  N.  T.  60,  rev'g  108  App. 
Div.  58,  95  Supp.  1017. 

By  Code,  section  157,  the  sheriff  or  keeper  of  a  jail  is  directed  to  obey 
a  writ  of  habeas  corpus  relative  to  a  prisoner  committed  to  the  jail  upon 
process  for-  contempt  after  conviction.  Section  2282  (now  §  771,  Ju- 
diciary Law),  regulates  the  proceedings  by  writ  of  habeas  corpus  where 
the  prisoner  has  been  committed  for  contempt. 

For  further  authorities  on  this  subject  see  "  Contempt." 

ARTICLE  II. 

WHAT  COURT  MAY  GRANT  WRIT  AND  APPLICATION  THEREFOR.    §§   2017- 

2019,  2021,  2023. 

§  2017.  How  and  to  whom  application  for  habeas  corpus  or  certiorari  made,  1252. 

§  2018.  Application  in  another  county;  proof  required,  1253. 

§  2019.  Contents  of  petition,  1253. 

§  2021.  Form  of  writ  of  habeas  corpus,  1253. 

§  2023.  When  writ  returnable  before  another  judge,  1253. 

§  2017.    How  and  to  whom  application  for  habeas  corpus  or  certiorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition,  signed,  either  by  the 
person  for  whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  to  either  of 
the  following  courts  or  officers: 

1.  The  Supreme  Court,  at  a  Special  Term  or  the  appellate  division  thereof,  where 
the  prisoner  is  detained  within  the  judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  Supreme  Court  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the  Supreme  Court  at 
chambers,  being  or  residing  withm  the  country,  where  the  prisoner  is  detained;  or,  if 
there  is  no  such  officer  within  that  city  or  county,  capable  of  acting,  or,  if  all  those 
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who  are  capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or  have 
refused  to  grant  it,  then  to  an  officer,  authorized  to  perform  those  duties,  residing  in 
an  adjoining  county. 

§  2018.    Application  in  another  county;  proof  required. 

Where  application  for  either  writ  is  made  as  prescribed  in  subdivision  third  of  the 
last  section,  without  the  county  where  the  prisoner  is  detained,  the  officer  must  re- 
quire proof,  by  the  oath  of  the  person  applying,  or  by  other  sufficient  evidence,  of  the 
facts  which  authorize  him  to  act  as  therein  prescribed;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of  acting,  the  cause  of  the  inca- 
pacity must  be  specially  set  forth.  If  such  proof  is  not  produced,  the  application  must 
be  denied. 
§  2019.      Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to  the  effect  that  he 
believes  it  to  be  true;  and  must  state,  in  substance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned,  or 
restrained  in  his  liberty;  the  place  where,  unless  it  is  unknown,  and  the  officer  or 
person  by  whom  he  is  so  imprisoned  or  restrained,  naming  both  parties,  if  their 
name  are  known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by  virtue  of  any  judgment, 
decree,  final  order,  or  process,  specified  in  §  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  according  to  the  best 
knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a  copy  thereof  must 
be  annexed  to  the  petition;  unless  the  petitioner  avers,  either,  that  by  reason  of  the 
removal  or  concealment  of  the  prisoner  before  the  application,  a  demand  of  such  a 
copy  could  not  be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for  the 
copy  were  tendered  to  the  officer  or  other  person  having  the  prisoner  in  his  custody, 
and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state  in  what  the 
alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of  habeas  corpus,  or 
for  the  writ  of  certiorari. 

§  2021.    Form  of  writ  of  habeas  corpus. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article,  must  be  substantially 
in  the  following  form,  the  blanks  being  properly  filled  up: 
"The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  you  imprisoned  and 
detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  imprisonment  and 

detention,  by  whatsoever  name  the  said  C.  D.  is  called  or  charged,  before " 

("  the  Supreme  Court,  at  a  Special  Term  or  term  of  the  appellate  division  thereof,  to 
be  held,"  or  "  E.  F.,  justice  of  the  Supreme  Court,"  or  otherwise,  as  the  ease  may 

te)   "  at on ''   [or  "  immediately  after  the  receipt  of  this  writ,"]    "  to 

do  and  receive  what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"Witness, ,  one   of  the  justices"    (or   "judges")    "of  the   said  court," 

(or   "county   judge,"    or  otherwise,   as   the   case   may   be,)    "the day 

Qf J  in  the  year  eighteen  hundred  and ." 

§  2023.    When  writ  returnable  before  another  judge. 

If  application  for  either  writ  is  made  to  the  Supreme  Court,  or  to  a  justice  thereof 
in  a  county  other  than  that  where  the  person  is  imprisoned  or  confined,  the  writ  may 
be  made  returnable,  in  its  or  his  discretion,  before  any  judge  authorized  to  grant  it, 
in  the  county  of  the  imprisonment  or  confinement. 
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It  is  said  that  the  power  conferred  on  judges  out  of  court,  and  judicial 
officers  authorized  to  perform  the  duties  of  a  judge,  is  obvious,  and  in  this 
respect  this  writ  differs  from  the  writ  of  mandamus.  People  ex  rel. 
Lower  v.  Donovan,  29  Abb.  N.  C.  127,  135  N.  Y.  81. 

A  petition  by  a  wife  living  separate  from  her  husband  for  a  habeas 
corpus  for  the  .purpose  of  removing  her  minor  child  from  the  custody  to 
which  it  had  been  committed  by  its  father  and  to  have  it  committed  to  her 
should  be  presented  to  the  court,  and  the  writ  should  be  issued  by  the 
court.  A  judge  of  chambers  cannot  issue  it.  The  Revised  Statutes  gave 
the  Supreme  Court  the  right  to  issue  the  writ  at  the  instance  of  a  wife 
living  separate  from  her  husband,  and  thereupon  to  determine  as  to  the 
custody  of  an  infant  child.  2  E.  S.  §  12.  The  chancellor  also,  inde- 
pendent of  the  statute,  might  by  habeas  corpus  cause  an  infant  child  to 
be  brought  before  him  and  determine  as  to  its  custody,  but  since  the  repeal 
by  chapter  417  of  the  Laws  of  1877  by  subdivision  21,  section  16,  of  the 
Judiciary  Act  of  1847,  justices  of  the  Supreme  Court,  when  not  sitting 
as  a  court,  have  no  power  in  such  a  proceeding.  People  ex  rel.  Hoyle  v. 
Osborn,  6  Civ.  Pro.  299. 

The  jurisdiction  of  the  Supreme  Court,  of  which  the  Appellate  Di- 
vision is  a  part,  in  habeas  corpus  is  beyond  the  power  of  the  Legislature  to 
disturb. 

The  provision  of  section  2017  of  the  Code  of  Civil  Procedure  that  an 
application  for  a  writ  of  habeas  corpus  may  be  made  to  the  Appellate 
Division  only  "  where  the  person  is  detained  within  the  judicial  district 
within  which  the  term  is  held,"  is  void,  as  being  beyond  the  power  of  the 
Legislature  to  enact.  People  ex  rel.  Patrick  v.  Frost,  133  App.  Div.  179, 
117  Supp.  524. 

The  tender  of  fees  and  bond  are  not  required  in  case  a  district  attorney 
or  the  Attorney-General  applies  for  the  writ.  §  2002.  Otherwise,  sec- 
tions 2000  and  2001  must  be  complied  with. 

Failure  to  state  in  a  petition  for  a  habeas  corpus  that  the  person  in 
whose  behalf  the  writ  is  applied  for  is  not  detained  by  virtue  of  a  final 
order  of  a  competent  tribunal,  made  in  a  special  proceeding,  or  of  an 
execution  or  transcript  issued  on  such  order,  is  a  fatal  defect.  People 
ex  rel.  Hoyle  v.  Osborn,  6  Civ.  Pro.  299. 

Under  section  99,  chapter  686,  Laws  of  1892,  a  person  imprisoned  for 
contempt  of  the  Court  of  Oyer  and  Terminer  cannot  be  removed  on 
habeas  corpus  returnable  before  a  justice  of  the  Supreme  Court,  though 
the  Oyer  and  Terminer  has  taken  a  recess  for  several  days.  Matter  of 
Taylor,  60  St.  Eep.  136. 

The  petition  must  show  the  place  of  the  detention  of  the  prisoner  or 
it  is  defective.  It  should  also  negative  the  fact  of  the  detention  by  virtue 
of  a  judgment  or  decree.     People  v.  Cowles,  59  How.  287. 
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A  petitioner  for  a  writ  of  habeas  corpus  is  only  required  to  allege, 
among  other  things,  that  he  "  is  imprisoned  or  restrained  of  his  liberty ; 
the  place  where  .  .  .  and  the  officer  or  person  by  whom  he  is  so 
imprisoned  or  restrained,"  as  provided  by  Code  of  Civil  Procedure,  sec- 
tion 2019.  People  ex  rel.  Perkins  v.  Moss,  187  K  T.  410,  aff'g  113  App. 
Div.  329,  99  Supp.  138. 

Failure  of  relator  to  incorporate  in  a  petition  for  a  writ  of  habeas 
corpus  all  the  matters  specified  in  Code  of  Civil  Procedure,  section  2019, 
was  waived  by  respondent's  appearing  and  filing  a  return  to  the  writ,  in- 
stead of  moving  to  quash.  People  ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30, 
107  Supp.  1020;  aff'd,  127  App.  Div.  916,  111  Supp.  1136;  dism'd,  195 
K  Y.  610. 

Held  below  that  the  petition  of  a  wife  for  a  habeas  corpus  to  obtain 
the  custody  of  her  minor  children,  to  confer  jurisdiction,  must  allege  that 
she  is  an  inhabitant  of  this  State;  an  allegation  that  she  is  living  in  a 
certain  city  is  not  sufficient.  Matter  of  Colehrook,  26  Misc.  139,  55 
Supp.  861,  but  rev'd,  41  App.  Div.  625,  58  Supp.  1138. 

ARTICLE  III. 

DUTY  OP  COURT,  OFFICER,  OR  OTHER  PERSON  RELATIVE  TO  WRIT. 
§§   2020,  2085,  2051-2053,  2065. 

§  2020.  When  writ  must  he  granted;  penalty  for  refusing,  1256. 

§  2025.  When  writ  to  issue  without  application,  1255. 

§  2051.  Penalty  for  violating  the  last  section,  1255. 

§  2052.  Id.;  for  concealing  prisoner,  etc.,  to  avoid  writ,  1255. 

§  2053.  Id.;  for  aiding,  etc.,  1256. 

§  2065.  Penalty  for  refusing  copy  of  process,  etc.,  1256. 

§  2025.    When  writ  to  issue  without  application. 

Where  a  justice  of  the  Supreme  Court,  in  court  or  out  of  court,  has  evidence,  in  a 
judicial  proceeding  taken  before  him,  that  any  person  is  illegally  imprisoned  or  re- 
strained in  his  liberty,  within  the  State ;  or  where  any  other  judge,  authorized  by  this 
article  to  grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is  thus  im- 
prisoned or  restrained,  within  the  county  where  the  judge  resides,  he  must  issue  a 
writ  of  habeas  corpus  or  a  writ  of  certiorari,  for  the  relief  of  that  person,  although  no 
application  therefor  has  been  made. 
§  2051.    Penalty  for  violating  the  last  section. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of  a  judgment,  order,  or 
other  mandate,  or  otherwise  knowingly  violates,  causes  to  be  violated,  or  assists  in 
the  violation  of,  the  last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court, 
each  member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty  of  a  misdemeanor;  and, 
upon  conviction  thereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment,  not  exceeding  six  months,  or  by  both  in  the  discretion  of 
the  court. 
§  2052.    Id.;  for  concealing  prisoner,  etc.,  to  avoid  writ. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person  entitled  to  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  a  person  for  whose 
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relief  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as  prescribed 
in  this  article,  who,  with  intent  to  elude  the  service  of  the  writ,  or  to  avoid  the  effect 
thereof,  transfers  the  prisoner  to  the  custody,  or  places  him  under  the  power  or  con- 
trol, of  another,  or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty  of 
a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punishable  as  specified  in  the 
last  section. 

§  2053.    Id.;  for  aiding,  etc. 

A  person  who  knowingly  assists  in  the  violation  of  the  last  section,  is  guilty  of  a 
misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished  as  specificed  in  the  last 
section  but  one. 

§  2020.    When  writ  must  be  granted;  penalty  for  refusing. 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant  it  without  delay, 
whenever  a  petition  therefor  is  presented,  as  prescribed  in  the  foregoing  sections  of 
this  article,  unless  it  appears,  from  the  petition  itself,  or  the  documents  annexed 
thereto,  that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ.  For  a 
violation  of  this  section,  a  judge,  or,  if  the  application  was  made  to  a  court,  each 
member  of  the  court,  who  assents  to  the  violation,  forfeits  to  the  prisoner  one  thou- 
sand dollars,  to  be  recovered  by  an  action  in  his  name,  or  in  the  name  of  the  petition 
to  his  use. 

The  act  of  issuing  a  habeas  is  held  to  be  ministerial  and  not  judicial. 

Nash  V.  The  People,  36  N.  Y.  607. 

§  2065.     Penalty  for  refusing  copy  of  process,  etc. 

An  ofiioer  or  other  person,  who  detains  any  one  by  virtue  of  a  mandate,  or  other 
written  authority,  must,  upon  reasonable  demand,  and  tender  of  his  fees,  deliver  a 
copy  thereof  to  any  person  who  applies  therefor,  for  the  purpose  of  procuring  a  writ 
of  habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If  he  knowingly 
refuses  so  to  do,  he  forfeits  two  hundred  dollars  to  the  prisoner. 

The  omission  of  the  seal  of  the  court  from  a  writ  of  habeas  corpus  does 
not  render  it  void. 

Under  Code  of  Civil  Procedure,  section  2020,  giving  an  absolute  right 
to  the  writ  of  habeas  corpus,  no  special  order  of  court  is  necessary  for  its 
issuance.  Under  the  Habeas  Corpus  Act,  a  justice  of  the  Supreme  Court 
who  issues  the  writ  in  chambers  returnable  before  him  at  chambers,  being 
a  branch  of  the  Supreme  Court,  the  disobedience  of  the  writ  may  be  pun- 
ished as  a  criminal  contempt,  as  though  it  had  been  issued  at  Special 
Term.  People  ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp.  1020 ; 
aff'd,  127  App.  Div.  916;  dism'd,  195  K  Y.  610. 

A  writ  of  habeas  corpus  to  secure  release  from  detention  under  an 
alleged  illegal  commitment  cannot  be  dismissed  on  a  showing  that  the 
relator  has  subsequently  been  duly  charged  with  the  commission  of  the 
crime  attempted  to  be  charged  by  the  proceedings  complained  of  in  the 
writ  as  under  Code  of  Civil  Procedure,  section  2020,  making  the  issuance 
of  the  writ  mandatory  on  proper  showing,  it  is  the  duty  of  the  court  to 
discharge  the  defendant  from  custody  as  to  any  further  detention  under 
the  particular  proceedings  complained  of,  if  they  are  illegal.  People 
ex  rel.  Farley  v.  Crane,  94  App.  Div.  397,  88  Supp.  343. 
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ARTICLE  IV. 

RETURN  MUST  BE  MADE  TO  WRIT  AND  NOTICE  OF  HEARING.     §§  2024,  2026, 

2027,  2037,  2038. 
§  2024.  When  writ  sufficient,  1257. 
§  2026.  Return,  its  contents,  1257. 

§  2027.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  etc.,  1257. 
§  2037.  Custody  of  prisoner  pending  the  proceedings,  1257. 
§  2038.    Notice  to  person  interested  in  detention,  1257. 

§  2024.    When  writ  sufficient. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be  disobeyed,  for  any 
defect  of  form,  and  particularly  in  either  of  the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designated,  either  by  his 
name  of  office,  if  he  has  one,  or  by  his  own  name;  or,  if  both  names  are  unknown  or 
uncertain,  by  an  assumed  appellation.  Any  person  upon  whom  the  writ  is  served,  is 
deemed  to  be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him  by  a 
wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name,  or  otherwise 
described  in  any  way,  so  as  to  be  identified  as  the  person  intended. 

§  2026.    Return;  its  contents. 

The  person  upon  whom  either  writ  has  been  duly  served,  must  state,  plainly  and 
unequivocally,  in  his  return. 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time  theretofore 
or  thereafter,  he  had  in  his  custody,  or  under  his  power  or  restraint,  the  person  for 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still  has  him,  the 
authority  and  true  cause  of  the  imprisonment  or  restraint,  setting  it  forth  at  length. 
If  the  prisoner  is  detained  by  virtue  of  a  mandate  or  other  written  authority,  a  copy 
thereof  must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ,  the  original 
must  be  produced  and  exhibited  to  the  court  or  judge. 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the  custody  or 
restraint  of  him  to  another,  the  return  must  conform  to  the  return  required  by  the 
second  subdivision  of  this  section,  except  that  the  substance  of  the  mandate  or  other 
written  authority  may  be  given,  if  the  original  is  no  longer  in  his  hands;  and  that 
the  return  must  state  particularly  to  whom,  at  what  time,  for  what  cause,  and  by  what 
authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is   a   sworn 
public  officer,  and  makes  his  return  in  his  official  capacity,  it  must  be  verified  by 
his  oath. 
§  2027.    Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  etc. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly  served,  must  also 
bring  up  the  body  of  the  prisoner  in  his  custody,  according  to  the  command  of  the 
writ,  unless  he  states,  in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 
§  2037.    Custody  of  prisoner  pending  the  proceedings. 

Pending  the  proceedings,  and  before  a  final  order  is  made  upon  the  return,  the  court 
or  judge,  before  which  or  whom  the  prisoner  is  brought,  may  either  commit  him  to  the 
custody  of  the  sheriff  of  the  county  wherein  the  proceedings  are  pending,  or  place 
him  in  such  care  or  custody,  as  his  age  and  other  circumstances  require. 
§  2038.    Notice  to  person  interested  in  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the  prisoner  is  in  custody  by 
virtue  of  a  mandate,  an  order  for  his  discharge  shall  not  be  made,  until  notice  of  the 
time  when,  and  the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing  has 
been  adjourned,  as  the   case  may  be,  has  been  either  personally  served,  eight  days 
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previously,  or  given  in  such  other  manner,  and  for  such  previous  length  of  time,  as 
the   court  or   judge  prescribes,   as   follovi's: 

1.  Where  the  mandate  v?as  issued  or  made  in  a  civil  action  or  special  proceeding, 
to  the  person  who  has  an  interest  in  continuing  the  imprisonment  or  restraint,  or  his 
attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county,  within  which  the 
prisoner  was  detained,  at  the  time  when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given  as  prescribed  in 
the  first  subdivision  of  this  section,  becomes  a  party  to  the  special  proceeding. 

The  production  of  the  body  is  a  necessary  element  of  the  writ  which 
issues  for  the  purpose  of  protecting  the  liberty  of  the  person.  As  in 
ordinary  proceedings  the  determination  of  the  right  to  his  liberty  is  the 
matter  for  ultimate  decision;  the  writ  begins  with  a  demand  for  that 
liberty,  and  demands  his  presence  before  the  court  for  summary  deter- 
mination. As  has  heretofore  been  said  and  appears  by  the  foregoing 
section,  the  return  must  give  the  reason  for  non-production  in  case  of 
sickness  or  infirmity.  Without  the  production  of  the  body  the  case  has 
no  status.     In  re  Lampert,  10  Wkly.  Dig.  109. 

The  person  upon  whom  the  writ  has  been  duly  served  must  bring  up 
the  body  of  the  prisoner  under  peril  in  case  of  neglect  of  attachment  and 
commitment.  People  ex  rel.  James  v.  Society  for  the  Prevention  of 
Cruelty  to  Children,  19  Misc.  678. 

The  return  to  a  writ  of  habeas  corpus  to  inquire  into  the  cause  of 
relator's  detention  need  not  contain  the  evidence  on  which  his  conviction 
was  based.     People  ex  rel.  Fleischman  v.  Fox,  34  Misc.  82,  69  Supp.  545. 

The  answer  in  writing  signed  by  the  party  to  whom  the  writ  is  ad- 
dressed, stating  the  time  and  cause  of  the  caption  and  detention  of  the 
prisoner,  and  his  production  before  the  court  or  judge,  or  if  the  prisoner  is 
not  produced,  then  the  reason  for  not  producing  him,  constitutes  the  return. 

This  should  be  made  without  delay.  It  is  not  absolutely  necessary 
that  the  party  to  whom  the  writ  is  addressed  should  appear  before  the 
court  if  the  prisoner  is  produced.  Hurd  on  Habeas  Corpus,  235.  The 
return  should  be  as  was  held  by  Chancellor  Kent  in  case  of  non-produc- 
tion of  the  party,  in  case  of  a  military  officer,  that  he  is  not  in  his  posses- 
sion or  power.  Matter  of  Stacy,  10  Johns.  328.  The  return  in  case  of 
non-production  of  the  prisoner  must  be  full  and  complete,  and  an  evasive 
return  will  not  be  tolerated.  Rex  v.  Winton,  5  T.  K.  89.  The  time  and 
cause  of  the  taking  must  be  stated  in  the  return  and  body  produced,  and 
to  justify  the  detention  sufficient  authority  must  be  shown. 

The  entire  history  of  the  proceeding  may  be  set  out  in  the  return,  and 
copies  of  all  papers  should  be  annexed.  Shaw  v.  Smith,  8  Ind.  485 ;  Rex 
V.  Clarh,  3  Salk.  849.  When  an  officer  is  called  on  for  a  return  he  should 
produce  a  copy  of  the  record  showing  the  commitment.  Randall  v. 
Bridge,  2  Mass.  549. 
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Upon  the  writ  of  certiorari  to  inquire  into  the  cause  of  detention,  the 
party  is  required  to  return  to  the  judge  issuing  the  writ,  by  what  right  he 
holds  the  custody  of  the  person  detained.  Under  this  requirement,  he 
returns  simply  the  commitment.  People  ex  rel.  Taylor  v.  Seaman,  8 
Misc.  153,  59  St.  Kep.  463,  29  Supp.  329.  In  People  ex  rel.  Trainor  v. 
Baher,  89  N.  Y.  460,  where  the  petition  on  application  for  a  writ  to  in- 
quire into  the  cause  of  detention  of  one  confined  in  a  penitentiary  did  not 
allege  that  the  relator  was  detained  without  a  proper  warrant  of  commit- 
ment, and  the  writ  did  not  require  the  keeper  to  return  the  warrant  or 
other  instrument  by  which  he  detained  the  relator,  but  simply  required 
the  return  of  the  cause  of  his  imprisonment,  it  was  held  that  the  certified 
minutes  of  the  court  showing  the  judgment  and  sentence  imposed  suf- 
ficiently answered  the  writ,  and  the  keeper  was  not  required  to  return 
the  warrant. 

Production  of  the  commitment  is  not  sufficient.  Matter  of  Holler,  3 
Abb.  W.  C.  65.  The  sworn  statement  of  a  party  on  whom  the  writ  was 
not  served  is  not  admissible  as  a  return.  People  ex  rel.  v.  Mercein,  8 
Paige,  47.  An  officer  making  a  return  should  show  that  the  prisoner 
is  not  under  his  control.  Master  of  Stacy,  10  Johns.  328.  A  sheriff's 
return  should  be  construed  liberally.  People  v.  Nevins,  1  Hill,  154.  A 
return  may  be  amended.  5  Wait's  Pr.  532,  and  cases  cited;  3  Hill,  657, 
n. ;  Matter  of  Hohson,  40  Barb.  34. 

A  return  to  a  writ  of  habeas  corpus  to  procure  the  release  of  a  prisoner 
from  the  workhouse  which  states  that  he  is  held  under  a  commitment  from 
a  city  magistrate  is  not  defective  in  failing  to  show  that  he  was  arrested 
under  a  warrant,  as  it  will  be  presumed  that  the  magistrate  acquired 
jurisdiction  over  the  prisoner  in  the  proper  manner.  People  ex  rel. 
Edwards  v.  Warden  of  Workhouse,  37  Misc.  639,  75  Supp.  1111. 

It  is  not  necessary  under  Code  of  Civil  Procedure,  section  2026,  subdi- 
vision 1,  in  the  return  to  state  in  the  language  of  the  statute  "  whether 
or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time  theretofore  or 
thereafter,  he  had  in  his  custody,  or  under  his  power  or  restraint,  the 
person  for  whose  relief  the  writ  was  issued,"  but  the  law  is  fully  satis- 
fied when  the  defendant  has  placed  before  the  court  facts  from  which  it 
may  properly  determine  that  the  person  is  not  restrained  of  his  liberty. 
The  return,  not  being  traversed  or  contradicted  in  any  manner,  must  be 
taken  as  true.  People  ex  rel.  Baxter  v.  Baxter,  57  App.  Div.  179,  68 
Supp.  201. 

Where  objection  is  made  to  a  return,  it  seems  a  further  return  by  the 
sheriff  may  be  made  showing  the  facts,  or  the  judge  may  take  oral  evi- 
dence to  ascertain  them.  People  ex  rel.  Clark  v.  Grant,  111  !N".  T.  584, 
aff'g  47  Hun,  605. 
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It  is  proper  for  a  person  to  be  committed  to  the  custody  of  the  sheriff 
pending  a  trial  as  to  whether  he  should  be  recommitted  to  the  State's 
prison  under  an  original  sentence  for  violation  of  the  conditions  upon 
which  his  sentence  was  commuted.  People  v.  Burns,  77  Hun,  95 ;  aff'd, 
143  1ST.  Y.  665. 

Under  the  provisions  of  section  2038,  the  district  attorney  should 
have  notice  of  a  proceeding  by  habeas  corpus  where  a  person  has  been 
convicted  of  a  criminal  offense,  and  the  county  judge  has  no  right  to  dis- 
charge a  prisoner  without  such  notice.  People  v.  Carter,  48  Hun,  166, 
14  Civ.  Pro.  241. 

Failure  to  give  notice  to  district  attorney  when  required  by  law  renders 
the  granting  of  an  order  of  discharge  irregular.  People  ex  rel.  Navagh  v. 
Frhik,  41  Hun,  188,  4  St.  Rep.  162.  Section  2038  requires  notice  of  the 
hearing  to  be  given  to  the  person  interested  in  continuing  the  imprison- 
ment of  the  relator.  Such  notice  should  be  given  to  the  plaintiff  in  a 
divorce  suit,  where  defendant  seeks  to  be  liberated  on  habeas  corpus  from 
a  commitment  for  failure  to  pay  alimony  and  counsel  fees.  People  ex  rel. 
Clark  V.  Orani,  111  IST.  Y.  587.  A  copy  of  the  petition  need  not  be 
served;  it  is  sufficient  to  serve  a  notice  giving  the  time  and  place  where 
the  writ  is  made  returnable.  Ex  parte  Beatty,  12  Wend.  229.  ISTotice 
must  be  given,  although  the  party  interested  resides  out  of  the  county. 
People  V.  Pelham,  14  Wend.  48.  In  case  of  criminal  contempt,  notice 
nmst  be  given  the  district  attorney.  People  v.  Cassells,  5  Hill,  164.  An 
order  to  show  cause  may,  upon  same  grounds  stated  as  in  ordinary  case, 
take  the  place  of  the  notice  of  eight  days. 

Where  it  appears  that  the  prisoner  is  held  under  a  mandate  in  a  civil 
case,  an  order  of  discharge  cannot  be  made  where  no  notice  of  the  hearing 
has  been  given  to  the  parties  interested  in  continuing  the  imprisonment. 
Matter  of  Leggat,  162  N.  Y.  437,  31  Civ.  Pro.  6. 

Failure  to  give  the  notice  of  the  return  of  the  writ,  as  required  by 
Code  of  Civil  Procedure,  section  2038,  subdivision  1,  deprives  the  jus- 
tice of  jurisdiction  to  order  the  discharge  of  the  prisoner.  People  ex  rel. 
Asnius  V.  Melody,  91  App.  Div.  569,  86  Supp.  837. 

The  provisions  of  the  Code  of  Civil  Procedure  do  not  require  that  the 
sheriff  shall  give  notice  to  the  judgment  creditor  of  an  application  to  dis- 
charge upon  habeas  corpus  a  judgment  debtor,  committed  for  disobedi- 
ence of  an  order  fining  him  for  contempt  in  not  appearing  for  examina- 
tion in  supplementary  proceedings,  and  the  sheriff  is  not  required  to  have 
knowledge  or  notice  that  the  judgment  creditor  has  been  notified  before 
he  shall  obey  the  writ  of  habeas  corpus  or  the  order  directing  the  judg- 
ment debtor's  discharge.     Levy  v.  Melody,  50  Misc.  509. 
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ARTICLE  V. 

PROCEEDINGS  ON  RETURN.  §§  2031-2034,  2036,  2039,  2040. 
Subd.  1.  Power  of  court  or  judge  to  inquire  into  cause  of  detention,  1261. 

§  2031.  Proceedings  on  return  of  habeas  corpus,  1261. 

§  2040.  Proceedings,  etc.,  of  prisoner,  1261. 
Subd.  2.   Traverse  to  return  and  its  effect,  1265. 

§  2039.  Prisoner  may  controvert  return;  proofs  thereupon,  1265 
Subd.  3.  When  prisoner  remanded,  1268. 

§  2032.  When  prisoner  to  be  remanded,  1268. 

§  2036.  Id.;  when  prisoner  may  be  committed  to  another  officer,  1268, 
Subd.  4.  When  petitioner  discharged,  1270. 

§  2033.  When  to  be  discharged  in  civil  cases,  1270. 

§  2034.   The  last  section  qualified,  1270, 

Subd.  1.    Power  of  Court  or  Judge  to  Inquire  into  Cause  of  De- 
tention.    §§  2031,  2040. 
§  2031.    Proceedings  on  return  of  habeas  corpus. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is  brought  by  virtue  of  a 
writ  of  habeas  corpus,  issued  as  prescribed  in  this  article,  must,  immediately  after  the 
return  of  the  writ,  examine  into  the  facts  alleged  in  the  return,  and  into  the  cause  of 
the  imprisonment  or  restraint  of  the  prisoner;  and  must  make  a  iinal  order  to  dis- 
charge him  therefrom,  if  no  lawful  cause  for  the  imprisonment  or  restraint  or  for  the 
continuance  thereof,  is  shown;  whether  the  same  was  upon  a  commitment  for  an 
actual  or  supposed  criminal  matter  or  for  some  other  cause. 
§  2040.    Proceedings,  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the  prisoner  is  so  sick  or 
iniirm,  that  the  production  of  him  would  endanger  his  life  or  health,  and  the  return 
is  otherwise  sufficient,  the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a  writ  of  certiorari  had 
been  issued. 

If  the  restraint  is  not  alleged  to  be  by  virtue  of  legal  process  the  truth 
of  all  matters  returned  may  be  inquired  into.  People  v.  Cassells,  5  Hill, 
1 64,  Material  facts  stated  in  return  not  denied  by  the  party  brought  up 
must  be  taken  to  be  true.  People  ex  rel.  Evans  v.  McEwan,  67  How.  105. 
The  facts  contained  in  the  return  must  be  first  inquired  into.  Squire's 
Case,  12  Abb.  38.  Illegal  restraint  must  be  either  proved  or  admitted. 
People  V.  Cooper,  1  Duer,  709.  If  no  question  of  fact  is  raised  the  ques- 
tion is  one  of  law  as  upon  a  demurrer,  Bennac  v.  People,  4  Barb.  31 ; 
Matter  of  Decosta,  1  Park.  129.  See  3  Hill,  658,  n.  The  existence 
and  validity  of  process  under  which  a  prisoner  is  held  are  the  proper  sub- 
jects of  inquiry.  Matter  of  Lagrave,  45  How.  301,  It  is  only  the  facts 
necessarily  involved  that  will  be  determined.  People  v.  Wilcox,  22  Barb. 
186, 

If  the  process  by  which  the  prisoner  is  held  is  valid  on  its  face,  the  bur- 
den of  impeaching  its  validity  rests  upon  the  prisoner  upon  appeal.  On 
habeas  corpus  only  two  questions  can  be  examined :  First,  as  to  the  juris- 
diction of  the  (x>urt  or  ofiicer  making  the  commitment;  second,  as  to  the 
form  of  commitment.     The  court  has  no  power  to  inquire  into  the  justice 
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or  propriety  of  the  commitment,  nor  can  the  Supreme  Court  review  upon 
certiorari  the  judgment  of  a  court  ordering  commitment  for  contempt. 
Matter  of  Taylor,  8  Misd  168. 

In  habeas  corpus,  when  it  appears  that  the  person  is  in  custody  under 
a  commitment  by  the  magistrate,  the  only  inquiry  is,  as  to  whether  the 
magistrate  has  jurisdiction,  and  the  magistrate's  decision  cannot  be  re- 
viewed; hence  it  is  not  essential  to  return  the  evidence  on  the  trial. 
People  ex  rel.  Danziger  v.  P.  E.  House  of  Mercy,  128  IST.  Y.  182. 

Under  Code  of  Civil  Procedure,  sections  2016,  2019,  2032,  enacting 
that  a  person  is  not  entitled  to  the  writ  of  habeas  corpus  or  the  writ  of 
certiorari  to  inquire  into  the  cause  of  his  detention  where  he  has  been 
committed  by  the  final  judgment  or  decree  of  a  competent  tribunal,  or 
final  order  in  special  proceeding,  except  to  punish  for  contempt,  the  in- 
quiry of  cause  for  detention  after  a  conviction  is  limited  to  whether  the 
magistrate  who  issued  the  warrant  of  commitment  had  jurisdiction  of  the 
offense  of  the  relator  and  to  impose  any  sentence,  and  whether  it  had 
expired,  and  the  decision  of  the  tribunal  cannot  be  reviewed.  People 
ex  rel  Smith  v.  Van  DeCarr,  86  App.  Div.  9,  83  Supp.  245 ;  dism'd,  183 
K  Y.  569. 

Habeas  corpus  being  a  writ  of  right,  the  only  question  brought  up  is 
the  fact  of  commitment.  People  ex  rel.  Sampson  v.N.  Y.  Catholic  Pro- 
tectory, 93  App.  Div.  196,  87  Supp.  557;  People  ex  rel.  Oaignat  v. 
Superintendent,  37  Misc.  92,  74  Supp.  752. 

A  prisoner  may  be  brought  up  on  this  writ  and  inquiry  made  into  the 
jurisdiction  of  the  committing  magistrate  or  court  passing  sentence. 
Devlin's  Case,  5  Abb.  Pr.  281;  People  v.  Cassells,  5  Hill,  164;  Catlin  v. 
Neilson,  16  Hun,  214;  People  ex  rel.  Stoles  v.  Risely,  38  Hun,  280; 
People  ex  rel.  Tweed  v.  Liscomh,  60  N".  Y.  559.  Or  that  the  court  com- 
mitting him  was  not  legally  constituted.  Matter  of  Devine,  21  How.  Pr. 
80 ;  People  v.  Devine,  5  Park.  Cr.  42. 

The  writ  was  held  to  lie  to  bring  the  prisoner  from  the  jail  in  one 
county  to  another.  People  v.  Mason,  9  Wend.  505.  A  person  committed 
under  the  judgment  of  a  competent  tribunal  cannot  have  the  writ.  Peo- 
ple ex  rel.  Phelps  v.  Oyer  and  Terminer  of  New  York,  14  Hun,  21. 
The  constitutionality  of  an  act  under  which  a  commitment  was  made 
cannot  be  inquired  into.  Matter  of  Donohue,  1  Abb.  IST.  C.  1.  Legality 
of  judgment  of  a  court-martial  having  jurisdiction  cannot  be  inquired 
into.  Underhill  v.  Fullerton,  10  Hun,  63.  A  prisoner  not  brought  to 
trial  may  have  habeas  corpus,  unless  sufficient  cause  for  detention  is 
shown.    Estes  v.  Warden  City  Prison,  11  Wkly.  Dig.  271. 

Error  in  the  trial  or  judgment  cannot  be  shown ;  expiration  of  term,  re- 
versal, or  pardon  may  be.     People  v.  Cavanaugh,  2  Abb.  84 ;  Bennac  v. 
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People,  4  Barb.  31 ;  People  v.  Cassells,  5  Hill,  164.  Nor  can  the  regular- 
ity of  the  proceedings,  nor  the  suificiency  of  evidence,  or  accuracy  of  de- 
cisions, not  affecting  jurisdiction,  be  brought  up  on  habeas  corpus. 
Baker's  Case,  11  How.  418 ;  People  v.  McCormick,  4  Park.  Cr.  9.  ISTor 
the  legality  of  a  judgment,  where  the  court  had  jurisdiction  or  power  to 
render  it.  People  v.  Fullerton,  10  Hun,  63.  The  only  question  is  as  to 
the  jurisdiction  to  try  the  relator  and  make  the  commitment.  People  v. 
Neilson,  16  Hun,  214.  The  merits  cannot  be  reviewed.  People  v.  Shea, 
3  Park.  Cr.  562;  People  v.  Keeper  of  Penitentiary,  37  How.  494;  Case 
of  Twelve  Commitments,  19  Abb.  394.  The  writ  cannot  be  used  to  try 
the  title  to  any  office.     Matter  of  Wakker,  3  Barb.  162. 

But  the  court  is  not  at  liberty  to  go  behind  the  conviction  and  retry  the 
question  of  fact  upon  which  it  was  made.  People  v.  Catholic  Protectory, 
38  Hun,  127;  aff'd  on  another  point,  101  E".  T.  195. 

Under  the  provisions  of  the  Code  of  Criminal  Procedure,  providing 
that  a  magistrate  can  commit  a  person  to  answer  for  a  crime  only  when 
it  appears  that  a  crime  has  been  committed  and  that  there  is  sufficient 
cause  to  believe  the  defendant  guilty  thereof,  some  evidence  of  defendant's 
guilt  is  necessary  to  give  the  magistrate  jurisdiction,  and,  therefore,  on 
habeas  corpus  the  court  may  go  behind  the  commitment  and  ascertain 
whether  there  was  any  evidence  before  the  committing  magistrate  which 
connected  defendant  with  the  crime.  In  re  Henry,  13  Misc.  734,  35 
Supp.  210,  69  St.  Rep.  590. 

Every  officer  having  power  to  grant  a  writ  of  habeas  corpus  has  and 
may  exercise  in  the  forms  prescribed  l?y  law  all  the  powers  exercised  at 
common  law  by  the  King's  Bench  in  England  and  the  Supreme  Court  of 
this  State,  and  it  has  always  been  held  that  upon  habeas  corpus  the  judge 
might  go  beyond  the  warrant  and  return  of  a  committing  magistrate  in 
an  inquiry  as  to  the  validity  of  the  process.  People  ex  rel.  Pickard  v. 
Sheriff,  11  Civ.  Pro.  173,  citing  People  ex  rel.  Tweed  v.  Liscomb,  60  N. 
T.  567. 

Pardon  is  ground  of  discharge.  People  v.  Edymoin,  8  How.  478. 
And  the  court  cannot  inquire  whether  the  proceedings  to  obtain  it  were 
regular.  The  record  on  summary  conviction  may  be  examined.  Be 
Sweatman,  1  Cow.  144 ;  Be  Phillips,  1  Park.  Cr.  95 ;  People  v.  Martin, 
1  Park.  Cr.  187.  Pinal  process  is  held  to  be  reviewable  when  there  is  in 
fact  no  judgment  or  decree,  or  where  the  judgment  or  conviction  is  void. 
Ex  parte  Beatty,  12  Wend.  229;  People  v.  Bawson,  61  Barb.  619 ;  People 
V.  Willett,  15  How.  210 ;  Matter  of  Divine,  11  Abb.  90 ;  s.  c,  21  How.  80. 

Code  of  Civil  Procedure,  section  2031,  requires  an  examination  into 
the  facts  alleged  in  the  return  to  a  writ  of  habeas  corpus,  and  into  the 
cause  of  the  imprisonment  or  restraint,  and  a  final  order  of  discharge  if 
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no  lawful  cause  for  imprisonment  be  shown,  "  whether  the  same  was  upon 
a  commitment  or  supposed  criminal  matter,"  etc.  Section  2039  au- 
thorizes the  prisoner,  on  the  return,  to  deny  any  material  allegation 
thereof,  or  make  any  allegation  of  fact  showing  the  imprisonment  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge,  and  that  thereupon  the  court 
must  proceed  summarily  to  hear  the  evidence  pro  and  con,  and  to  dispose 
of  the  prisoner  as  justice  requires.  Held,  that  in  examining  the  proof 
of  the  facts  alleged  in  a  return,  showing  the  commitment  of  the  prisoner 
by  a  justice  on  a  preliminary  examination,  the  court  is  not  precluded 
from  going  behind  the  return,  and  the  commitment  is  not  conclusive  as  to 
the  legality  of  his  confinement.  People  ex  rel.  Bungart  v.  Wells,  57  App. 
Div.  140,  68  Supp.  59. 

In  People  ex  rel.  Kuhn  v.  P.  E.  House  of  Mercy,  133  K  Y.  208,  on 
habeas  corpus,  it  was  held  that  the  commitment  of  a  female  to  a  reforma- 
tory institution  by  a  police  justice  had  all  the  force  and  effect  of  a  final 
judgment  of  a  court  of  competent  jurisdiction  under  the  provisions  of  the 
Code  regulating  the  procedure  in  habeas  corpus  cases.  Proceeding  by 
habeas  corpus  in  summary  in  its  nature,  and  denials  of  the  allegations  of 
the  return  made  to  the  writ  may  be  made  in  an  informal  manner  by 
affidavits,  or  even  orally.  Where  an  issue  was  raised  by  a  traverse  and  by 
affidavit  as  to  the  fitness  of  the  present  custodian  of  the  child,  the  court 
may  properly  send  the  question  to  a  referee  with  directions  to  take  testi- 
mony and  report  thereon.  People  ex  rel.  Keator  v.  Moss,  6  App.  Div. 
414, 

One  whose  conviction  is  valid  will  not  be  released  on  habeas  corpus 
though  the  commitment  was  erroneous,  if  such  judgment  was  incorporated 
in  the  commitment.  People  ex  rel.  Peck  v.  Schantz,  13  Misc.  563,  34 
Supp.  1099. 

Where  a  person  has  been  found  guilty  of  charges  by  a  delinquency 
court  under  the  Military  Code,  the  court  upon  the  habeas  corpus  will  not 
inquire  into  the  legality  or  justice  of  the  order  of  the  delinquency  court, 
and  if  there  be  an  error  in  its  exercise  of  jurisdiction,  the  remedy  is  by 
certiorari  or  appeal.     People  ex  rel.  Patterson  v.  Reid,  64  Hun,  454. 

And  if  the  material  facts  in  the  return  are  not  denied  they  will  be 
taken  as  true.  1  Park.  Cr.  129.  The  principles  laid  down  in  Tweed  v. 
Liscomb,  60  ]^.  Y.  559,  and  People  ex  rel.  v.  Warden,  etc.,  100  IST.  Y.  20, 
supra,  will  govern  as  to  what  can  be  inquired  into  and  tried  on  this  hear- 
ing, and  dispose  of  many  questions  discussed  in  earlier  cases,  which  are 
there  cited. 

The  only  inquiry  that  a  county  judge  can  make  upon  the  return  to  a 
writ  of  certiorari  is,  as  to  whether  it  appears  from  the  judgment  itself 
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that  the  inferior  court  had  jurisdiction.  People  ex  rel.  Ryan  v.  Webster, 
86  Hun,  73. 

Where  a  sheriff  relies  on  a  judgment  of  conviction  as  authority  for 
detaining  a  prisoner,  he  is  required  to  establish  the  fact  of  such  judg- 
ment. People  ex  rel.  Snider  v.  Whitney,  22  Misc.  226,  49  W.  E.  Eep. 
591,  83  St.  Eep.  591.  Upon  the  return  to  a  writ  of  habeas  corpus,  the 
court  may  inquire  into  the  constitutionality  of  the  statute  under  which 
the  judgment  was  rendered,  for  it  is  without  authority,  and  not  the  judg- 
ment of  a  competent  tribunal,  if  based  upon  an  unconstitutional  statute. 
Matter  of  Kemler,  7  Supp.  145.  It  is  the  duty  of  the  judge,  upon  hear- 
ing a  return  to  a  writ  of  habeas  corpus,  to  inquire  into  the  jurisdiction 
of  the  tribunal  which  rendered  the  judgment  or  decree,  and  to  discharge 
the  prisoner  where  it  appears  there  was  a  lack  of  jurisdiction  over  the 
person  or  subject-matter.  People  ex  rel.  Sdbold  v.  Wehi,  5  Supp.  835, 
23  St.  Eep.  335.  It  is  the  duty  of  a  court  or  judge  issuing  the  writ  upon 
a  hearing  on  return  thereto,  where  it  appears  the  prisoner  is  held  in  cus- 
tody under  a  judgment  or  decree,  to  inquire  into  the  jurisdiction  of  the 
tribunal  to  render  the  judgment  or  decree,  and  to  discharge  the  prisoner 
where  it  appears  there  was  a  lack  of  jurisdiction  over  the  person  or 
subject-matter.  Courts-martial  and  delinquency  courts,  being  courts  of 
limited  jurisdiction,  judgments  pronounced  by  them  when  questioned  in 
any  collateral  proceeding  are  of  no  force  or  effect  as  establishing  a  right 
to  enforce  them  unless  accompanied  by  proof  of  the  jurisdictional  facts 
upon  which  the  authority  of  the  court  to  render  them  depends.  The  re- 
cital of  jurisdictional  facts  in  such  case  is  not  even  prima  facie  evidence 
of  their  existence.  People  ex  rel.  Frey  v.  The  Warden,  etc.,  100 
N.  Y.  20. 

The  provision  of  section  2034,  that  a  court  or  judge  shall  not  upon  the 
return  of  a  writ  inquire  into  the  legality  or  justice  of  any  mandate,  judg- 
ment, decree,  or  final  order,  applies  only  to  courts  of  record.  People  ex 
rel.  Laird  v.  Hannah,  92  Hun,  376. 

Subd.  2.    Traverse  to  Return  and  Its  Effect.    §  2039. 

§  2039.    Prisoner  may  controvert  return;  proofs  thereupon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas  corpus  may,  under  oath, 
deny  any  material  allegation  of  the  return,  or  make  any  allegation  of  fact,  showing 
either  that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to  his  dis- 
charge. Thereupon  the  court  or  judge  must  proceed  in  a  summary  way  to  hear  the 
evidence,  produced  in  support  of  or  against  the  imprisonment  or  detention,  and  to 
dispose  of  the  prisoner  as  the  justice  of  the  case  requires. 

When  a  return  to  a  writ  contained  the  commitment  and  a  copy  of  the 
complaint,  and  a  traverse  was  interposed  denying  that  the  petitioner  was 
examined  or  any  evidence  taken,  an  issue  of  fact  is  made  up,  and  the 
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case  should  be  heard  on  the  evidence.  In  re  Simon,  59  Hun,  624,  13 
Supp.  399. 

On  the  filing  of  a  traverse  to  a  return  to  a  writ  of  habeas  corpus,  the 
return  is  to  be  assumed  to  be  true,  except  in  so  far  as  its  material  allega- 
tion is  controverted  by  the  traverse.  The  provision  requiring  the  court  or 
judge  before  vrhom  the  prisoner  is  brought  to  proceed  in  a  summary  way 
to  hear  the  evidence  has  no  application  unless  the  material  allegations 
showing  jurisdiction  are  controverted  by  a  proper  traverse.  People  ex  rel. 
Danziger  v.  P.  E.  House  of  Mercy,  128  N.  Y.  180,  40  St.  Kep.  160,  reVg 
59  Hun,  624,  and  13  Supp.  401. 

The  jurisdiction  of  a  magistrate  to  issue  a  commitment  is  properly  pre- 
sented on  habeas  corpus,  or  on  a  writ  of  certiorari  to  inquire  into  the 
cause  of  detention,  by  traversing  the  return,  and  by  presenting  the  in- 
formation or  evidence  upon  which  the  magistrate  acted.  People  ex  rel. 
Farley  v.  Crane,  94  App.  Div.  397,  88  Supp.  343. 

The  traverse  to  a  return  in  habeas  corpus  proceedings  so  far  as  "  any 
allegation  of  fact"  is  concerned  is  to  be  tested  by  the  general  require- 
ments of  pleading,  and  mere  general  allegations  of  fraud,  conspiracy,  or 
wrongdoing  made  against  the  trial  judge  are  insufficient.  People  ex  rel. 
Patrick  V.  Frost,  133  App.  Div.  180,  117  Supp.  524. 

A  traverse  filed  to  a  return  in  habeas  corpus,  alleging  that  the  relator 
was  not  sworn  and  examined  before  a  police  magistrate,  upon  her  com- 
mitment to  a  House  of  Mercy,  is  demurrable  if  it  does  not  dispute  the 
jurisdiction  of  the  magistrate,  nor  allege  facts  showing  a  want  of  juris- 
diction.   People  ex  rel.  Lazarus  v.  House  of  Mercy,  23  App.  Div.  383. 

Where  the  return  of  a  corporation  to  a  writ  sued  out  by  a  parent  who 
entrusted  her  child  to  its  care  for  two  years,  at  the  expiration  of  that 
time,  states  that  the  child  has  been  indentured  to  a  person  in  another 
State,  and  that  neither  it  or  its  officers  had  at  the  time  of  service  of  the 
writ  nor  has  since  had  the  custody  or  control  of  the  child,  which  fact  is 
denied  in  the  traverse,  it  is  error  to  make  a  final  order  for  the  restoration 
of  the  child,  without  requiring  proof  as  to  whether  defendant  has  con- 
trol of  it,  as  may  be  done  under  Code  of  Civil  Procedure,  section  2039. 
People  ex  rel.  Dunlap  v.  N.  Y.  Juvenile  Asylum,  58  App.  Div.  133,  68 
Supp.  656. 

Where  a  demurrer  was  interposed  to  the  return  of  the  sheriff  to  a  virrit 
of  habeas  corpus,  and  the  case  decided  on  the  demurrer,  it  was  held  proper 
to  tax  a  trial  fee  of  $20  as  upon  a  trial  of  an  issue  of  law,  and  not  proper 
to  tax  costs  before  notice  of  trial  on  the  demurrer  strictly  speaking.  In 
re  Bernhard,  1  Supp.  225,  14  Civ.  Pro.  195,  48  Hun,  620. 

A  defendant  in  an  habeas  corpus  proceeding  should  not  be  charged 
with  costs  until  there  has  been  an  examination  into  the  facts  required  of 
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the  court  by  section  2031  of  the  Code  of  Civil  Procedure,  which  involves 
and  implies  a  full,  fair,  patient,  and  impartial  hearing.  Everett  v.  Ev- 
erett, 75  App.  Div.  369,  78  Supp.  193. 

Under  Code  of  Civil  Procedure,  section  2031,  providing  that  in  habeas 
corpus  proceedings  the  court  shall  examine  into  the  facts,  a  decision  cannot 
be  rendered  against  defendant  on  the  merits,  vrith  a  requirement  that  he 
pay  the  costs,  v^here  he  is  not  allowed  to  give  testimony  explaining  his 
conduct,  and  rebutting  the  inference  that  he  is  an  improper  custodian  for 
an  infant,  and  is  told  that  he  is  out  of  the  case,  and  had  no  occasion  to 
come  at  all.  People  ex  rel.  Watson  v.  Buffett,  75  App.  Div.  365,  78 
Supp.  175. 

Where  a  petition  for  habeas  corpus  alleged  that  relator  was  held  by 
virtue  of  an  agreement  between  petitioner,  his  mother,  and  defendant, 
and  the  return  negatived  this  allegation  by  stating  that  relator  was  held 
by  virtue  of  a  commitment,  and  petitioner  did  not  traverse  the  return, 
relator  should  have  been  remanded.  People  ex  rel.  Sampson  v.  N.  Y. 
Catholic  Protectory,  93  App.  Div.  196,  87  Supp.  557;  People  ex  rel. 
Oaignat  v.  Superintendent,  37  Misc.  92,  74  Supp«  752. 

Where  want  of  jurisdiction  depends  upon  facts  which  do  not  appear  in 
the  return,  it  is  necessary  to  set  up  those  facts  by  way  of  traverse;  but 
when  they  appear  in  the  return,  the  question  of  jurisdiction  may  prop- 
erly be  raised  by  demurrer  as  presenting  only  an  issue  of  law.  People  ex 
rel.  Ordway  v.  St.  Saviour's  Sanitarium,  34  App.  Div.  363,  56  Supp.  431. 

A  traverse,  on  information  and  belief,  of  the  sheriff's  return  to  a  writ 
of  habeas  corpus,  that  he  had  custody  by  virtue  of  the  commitment  of  a 
justice  named,  denied  that  it  appeared  from  the  evidence  taken  before 
the  justice  in  the  preliminary  examination  that  the  crime  of  arson,  al- 
leged against  the  prisoner,  had  been  committed,  and  that  there  was  suf- 
ficient cause  to  believe  the  prisoner  guilty  thereof,  and  that  there  was 
no  suiBcient  evidence  before  the  justice  on  the  examination  that  the  crime 
had  been  committed,  or  suiBcient  cause  to  believe  the  prisoner  guilty 
thereof,  and  thus,  in  the  language  of  Criminal  Code  of  Procedure,  sec- 
tion 207,  providing  when  and  how  an  accused  is  to  be  discharged,  nega- 
tived the  existence  of  the  facts  necessary  to  the  magistrate's  jurisdiction. 
Eeld,  that  the  traverse  was  sufficient.  People  ex  rel.  Bungart  v.  Wells, 
57  App.  Div.  140,  68  Supp.  59. 

Where,  on  traversing  the  return  to  a  writ  of  certiorari  or  habeas  cor- 
pus issued  to  inquire  into  the  detention  of  relator  under  a  commitment, 
it  appears  by  the  information  or  evidence  on  which  the  magistrate  acted 
that  there  is  no  evidence  that  the  crime  charged  has  been  committed,  or 
that  there  is  no  evidence  of  reasonable  ground  for  believing  it  was  com- 
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raitted  by  him,  he  is  entitled  to  his  discharge.     People  ex  rel.  Farley  v. 
Crane,  94  App.  Div.  397,  88  Supp.  343. 

Subd.  3.    When  Petitioner  Remanded.    §§  2032,  2036. 

§  2032.    When  prisoner  to  be  remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  remand  the  prisoner,  if  it 
appears  that  he  is  detained  in  custody  for  either  of  the  following  causes,  and  that  the 
time  for  which  he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal,  of  civil  or 
criminal  jurisdiction  or  the  the  final  order  of  such  a  tribunal,  made  in  a  special  pro- 
ceeding, instituted  for  any  cause,  except  to  punish  him  for  a  contempt;  or  by  virtue 
of  an  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  seven  hundred  and  fifty  of  the  judiciary 
law,  and  specially  and  plainly  charged  in  a  commitment,  made  by  a  court,  officer,  or 
body,  having  authority  to  commit  for  the  contempt  so  charged. 

§  2036.    Id.;  when  prisoner  may  be  committed  to  another  ofBoer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not  bailed,  he  must  be 
remanded  to  the  custody,  or  placed  under  the  restraint,  from  which  he  was  taken,  unless 
the  person,  in  whose  custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must  commit  him  to  the  custody 
of  the  officer  or  person  so  entitled. 

Under  section  2036  it  is  expressly  provided  that  where  a  prisoner  is  not 
entitled  to  his  discharge,  he  must  be  remanded  to  the  custody  from  which 
he  was  taken,  unless  the  person  in  whose  custody  he  was  is  not  lawfully 
entitled  thereto;  in  which  case  the  order  remanding  him  must  commit 
him  to  the  custody  of  the  officer  or  person  so  entitled.  People  ex  rel. 
Post  V.  Grant,  50  Hun,  243,  3  Supp.  143,  20  St.  Eep.  48. 

Where  it  appears  upon  the  return  to  the  writ  that  a  person  is  detained 
in  custody  by  virtue  of  the  final  judgment  or  decree  of  a  competent  tri- 
bunal, it  is  the  duty  of  the  judge  to  make  an  order  remanding  the 
prisoner  to  custody.  People  ex  rel.  McLoughlin  v.  Wilson,  88  Hun,  258, 
68  St.  Eep.  535,  34  Supp.  734,  citing  People  ex  rel.  Danziger  v.  Pro- 
testant Episcopal  House  of  Mercy,  128  W.  Y.  185 ;  People  ex  rel.  Lotz  v. 
Norton,  76  Hun,  7 ;  Matter  of  Donohue,  1  Abb.  IST.  C.  10 ;  People  ex  rel. 
Phelps  V.  Fancher,  2  Hun,  226, 

Where  the  judgment  of  a  court  of  record  is  void  by  reason  of  a  lack 
of  power  to  impose  the  punishment  given,  the  prisoner  may  be  remanded 
for  resentence,  and  the  record  corrected;  but  where  such  improper  sen- 
tence was  given  in  a  court  of  special  sessions,  the  prisoner  cannot  be  re- 
manded for  the  further  action  of  the  court,  for  it  has  ceased  to  exist  for 
the  purpose  of  the  case,  when  the  judgment  was  pronounced.  A  conviction 
which  imprisons  a  person  for  a  period  not  exceeding  eighty  days  is  void, 
being  indefinite.     People  ex  rel.  Johnson  v.  Webster,  92  Hun,  379. 
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In  People  ex  rel.  Trainor  v.  Baker,  89  N.  Y.  460,  it  was  held  that 
where  a  sentence  was  excessive,  the  prisoner  was  not  entitled  to  his  dis- 
charge until  the  expiration  of  the  sentence  which  the  court  had  power 
to  impose.  In  People  ex  rel.  Devoe  v.  Kelly,  97  N.  Y.  212,  held,  that 
where  a  person  convicted  of  an  offense  was  sentenced  to  imprisonment  at 
hard  labor,  in  State  prison,  the  sentence  being  void  and  the  conviction 
valid,  the  prisoner  was  not  entitled  to  a  discharge  on  habeas  corpus  and 
must  be  remanded  to  the  custody  of  the  sheriff  that  the  trial  court  might 
deal  with  him  according  to  law. 

Upon  a  return  to  a  writ  of  habeas  corpus,  where  it  is  shown  that  the 
relator  has  been  sentenced,  and  is  detained  under  the  process  of  a  court  of 
competent  jurisdiction,  it  is  the  duty  of  the  court  to  remand  him,  unless 
it  be  shown  the  trial  court  was  without  jurisdiction  to  pass  the  sentence. 
People  ex  rel.  Eemler  v.  Durston,  119  IST.  Y.  570,  aff'g  55  Hun,  64. 

A  person  under  sentence  of  fine  and  imprisonment  imposed  by  a  court 
of  sessions  cannot  be  discharged  on  habeas  corpus  on  the  ground  that  the 
court  of  sessions  exceeded  its  powers  in  imposing  the  fine  where  the  court 
had  power  to  imprison  but  the  term  of  imprisonment  had  not  expired. 
People  ex  rel.  O'Brien  v.  Woodworth,  78  Hun,  586,  29  Supp.  211,  60 
St.  Eep.  787.  Where  it  appears  that  the  relator  is  detained  for  a  criminal 
contempt  specially  and  plainly  charged  in  the  commitment  made  by  a  court 
having  authority  to  commit  for  contempt,  so  charged,  he  must  be  re- 
manded. People  ex  rel.  Taylor  v.  Seaman,  8  Misc.  152,  59  St.  Eep.  462, 
29  Supp.  329. 

Where  a  return  on  habeas  corpus  shows  that  the  prisoner  is  detained 
by  virtue  of  an  execution  issued  upon  the  judgment  of  a  court,  made  in 
an  action  in  which  the  court  confessedly  had  jurisdiction,  the  writ  should 
be  dismissed  and  the  prisoner  remanded.  People  ex  rel.  Crane  v.  Orant, 
13  Civ.  Pro.  209. 

Where,  after  the  conviction  of  a  person  in  the  District  Court  of  the 
United  States  in  the  State  of  Pennsylvania  of  conspiracy  against  the 
government,  he  is  released  on  bail  pending  his  appeal  to  the  Circuit  Court 
of  Appeals,  and,  before  the  disposition  of  the  appeal,  he  is  tried  in  the 
State  courts  of  New  York  on  a  charge  of  forgery  and  sentenced  to  prison 
by  reason  whereof  he  cannot  be  surrendered  to  the  United  States  courts 
upon  the  affirmance  of  his  conviction  in  Pennsylvania;  and  where  the 
United  States  courts  thereupon  proceed  against  his  bail  and  the  bail  and 
those  who  had  been  adjudged  the  owners  of  securities  pledged  by  the  de- 
fendant to  indemnify  his  bail  apply  to  the  State  court  by  writ  of  certiorari 
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issued  as  a  substitute  for  a  writ  of  habeas  corpus  to  deliver  up  the  defend- 
ant to'  them  that  they  may  surrender  him  in  exoneration  to  the  United 
States  court ;  held,  the  provisions  of  section  2032  of  the  Code  require  the 
judge  who  grants  the  writ  to  reanand  the  prisoner.  People  ex  rel.  Am. 
Surety  Co.  v.  Benham,  71  Misc.  345. 

Subd.  4.    When  Petitioner  Discharged.    §§  2033,  2034. 

§  2033.    When  to  be  discharged  in  civil  cases. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody,  by  virtue  of  a  man- 
date  in   a   civil   cause,    he   can   be    discharged    only   in   one   of    the    following   cases: 

1.  'WTiere  the  jurisdiction  of  the  court  which,  or  of  the  officer  who,  issued  the  man- 
date, has  been  exceeded,  either  as  to  matter,  place,  sum,  or  person. 

a.  Where,  although  the  original  imprisonment  was  lawful,  yet  by  some  act,  omis- 
sion, or  event,  which  has  taken  place  afterwards,  the  prisoner  has  become  entitled  to 
be  discharged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  substance  required  by  law,  ren- 
dering it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in  a  case  not  allowed 
by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under  the  mandate,  is  not 
the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree,  or  order  of  a  court, 
or  by  a  provision  of  law. 

§  2034.     The  last  section  qualified. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  prescribed  in  this  article, 
shall  not  inquire  into  the  legality  or  justice  of  any  mandate,  judgment,  decree,  or  final 
order,  specified  in  the  last  section  but  one,  except  as  therein  stated. 

When  in  proceedings  by  habeas  corpus,  it  appears  that  the  person  is 
held  in  custody  under  a  commitment  issued  by  a  magistrate,  the  only  in- 
quiry is  whether  the  magistrate  had  jurisdiction  of  the  case  and  authority 
to  pronounce  the  judgment  rendered  for  the  cause  assigned.  The  decision 
of  the  magistrate  may  not  be  reviewed,  and  so  it  is  not  essential  to  return 
the  evidence  upon  the  trial.  If  the  process  be  valid  on  its  face,  the  bur- 
den of  impeaching  its  validity  rests  upon  the  prisoner.  People  ex  rel. 
Danziger  v.  P.  E.  House  of  Mercy,  128  N.  Y,  180,  40  St.  Kep.  160, 
rev'g  59  Hun,  624,  and  13  Supp.  401.  In  People  ex  rel.  Stokes  v.  Riseley, 
38  Him,  280,  the  rule  laid  down  in  89  E".  Y.  460,  60  JST.  Y.  559,  and  as 
explained  in  66  'N.  Y.  10,  is  held  and  followed,  the  rule  enunciated  being: 
"  Final  judgment  must  be  that  of  a  tribunal  competent  to  pronoimce  the 
judgment,  and  where  competency  to  pronounce  is  exhausted  or  never  ex- 
isted it  does  not  come  within  the  definition  of  the  final  judgment  as  to 
Avhich  habeas  corpus  is  ineffective."  This  case  with  others  is  cited  and 
followed  in  People  v.  Carter,  48  Hun,  165,  14  Civ.  Pro.  241,  15  St.  Eep. 
640. 

If  a  party  is  held  under  a  judgment  when  there  was  no  jurisdiction  to 
pronounce  the  same,  through  either  want  of  jurisdiction  or  through  ex- 
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cess  thereof,  the  judgment  is  void  and  he  may  be  released  on  habeas  cor- 
pus without  being  put  to  an  appeal  from  the  judgment.  People  ex  rel. 
Young  v.  Stout,  8  Hun,  341. 

The  court  must  under  some  state  of  facts  have  had  jurisdiction  to 
render  the  judgment  given  in  order  to  prevent  inquiry,  and  discharge  of 
prisoner  on  habeas.  People  ex  rel.  Tweed  v.  Liscomh,  60  E".  Y.  559. 
This  must  be  determined  by  the  court  on  the  hearing.  People  v.  Bowe, 
58  How.  393 ;  People  v.  Oyer  and  Terminer,  14  Hun,  21. 

The  test  of  a  prisoner's  right  to  relief  by  habeas  corpus  is  not  whether 
the  court  or  magistrate  had  jurisdiction  of  the  subject-matter  for  which 
the  judgment  was  rendered  and  of  the  person  of  the  party  against  whom  it 
was  rendered,  but  whether  the  tribunal  was  competent  by  reason  of  its 
civil  or  criminal  jurisdiction  to  render  the  judgment  by  virtue  of  which 
the  imprisonment  is  inflicted.  People  ex  rel.  Martin  v.  Walters,  15  Abb. 
N.  C.  461.  Habeas  corpus  will  lie  where  there  was  no  power  in  the  court 
to  render  the  judgment  which  was  pronounced,  and  where  the  certificate 
of  conviction,  by  virtue  of  which  one  was  imprisoned,  is  no  warrant  for 
his  detention.     People  ex  rel.  Johnson  v.  Wehster,  92  Hun,  378. 

A  court  will  not  review  the  mandate  of  another  court  of  general  juris- 
diction on  habeas  corpus,  where  there  is  no  jurisdictional  defect.  People 
ex  rel.  Pond  v.  Tamsen,  15  Misc.  364,  37  Supp.  407. 

In  habeas  corpus  proceedings  only  the  jurisdiction  or  power  of  the 
court  to  make  the  judgment  or  order  under  which  relator  is  detained  can 
be  attacked.  People  ex  rel.  White  v.  iFeenaughty,  51  Misc.  468,  101 
Supp.  700. 

Habeas  corpus  is  not  a  writ  of  review  so  that  the  court  on  a  return 
thereto  may  inquire  into  "  the  legality  or  the  justice  "  of  the  judgment 
under  which  the  relator  is  imprisoned,  but  it  ,is  restricted  to  a  considera- 
tion of  the  jurisdiction  of  the  court  that  pronounced  judgment  to  ascertain 
whether  the  person  is  detained  by  a  final  judgment  of  a  "competent 
tribunal  of  .  .  .  criminal  jurisdiction."  People  ex  rel.  Patrick 
v.  Frost,  133  App.  Div.  179,  117  Supp.  524. 

A  return  to  a  writ  of  habeas  corpus  showed  that  relator  was  convicted 
of  selling  liquor  without  a  license  and  sentenced  to  imprisonment.  The 
sheriff  had  not  received,  when  the  writ  was  issued,  copies  •of  the  minutes 
showing  the  entry  of  judgment,  as  provided  by  the  Code  of  Criminal 
Procedure,  section  486.  Held,  that  the  certified  copies  of  the  minutes 
were  merely  evidence  of  the  existence  of  process  under  which  the  deten- 
tion was  made,  and  that  the  prisoner  was  detained  by  virtue  of  a  judg- 
ment, and  the  writ  will  be  dismissed.  People  ex  rel.  Barrett  v.  Wells,  57 
Misc.  662,  109  Supp.  1081 ;  People  ex  rel.  Loris  v.  Wells,  57  Misc.  662, 
109  Supp.  1081. 
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A  return  to  a  writ  of  habeas  corpus,  which  showed  a  cominitnieiit  in 
form,  directing  that  applicant  be  held  to  answer  for  a  regular  violation 
of  the  Liquor  Tax  Law,  and  showed  upon  its  face  that  the  magistrate  had 
jurisdiction  to  commit,  required  the  dismissal  of  the  writ.  People  ex  rel. 
Laughran  v.  Flynn,  48  Misc.  159,  96  Supp.  653;  order  rev'd,  People  ex 
rel.  Laughran  v.  Same,  110  App.  Div.  279,  96  Supp.  655;  aff'd,  184 
N.  Y.  579. 

A  commitment  for  a  breach  of  the  peace  in  threatening  to  commit  a 
crime  which  does  not  state  that  an  undertaking  was  required  by  the 
magistrate,  and  that  it  was  not  given,  and  which  does  not  specify  the 
amount  of  bail,  is  void  and  furnishes  no  authority  to  the  sheriif  to  detain 
such  person.  People  ex  rel.  Day  v.  Reese,  24  Misc.  528,  53  Supp.  965, 
87  St.  Eep.  965. 

In  order  to  entitle  one  to  discharge  the  process  must  be  void,  not  void- 
able ;  defects  which  may  be  cured  by  amendment  make  process  only  voida- 
ble. People  ex  rel.  TJtley  v.  Seaion,  25  Hun,  305 ;  Benedict  v.  Thayer, 
20  Hun,  547.  Section  2034  does  not  prevent  a  determination  as  to 
whether  the  court  rendering  the  judgment  had  jurisdiction.  People  ex 
rel.  Tweed  v.  Liscomb,  60  N.  Y.  760 ;  People  ex  rel.  v.  Warden,  etc.,  100 
K  Y.  20. 

The  courts  of  special  sessions  have  power  to  suspend  sentence  in- 
definitely, and  impose  sentence  at  the  expiration  of  a  limited  time,  but 
it  seems  that  a  prisoner  may  be  discharged  in  habeas  corpus  proceedings 
where  the  sentence  is  void  because  the  recorder  was  functus  officio.  People 
ex  rel.  Dunnigan  v.  Webster,  14  Misc.  617,  36  Supp.  745 ;  aff'd,  1  App. 
Div.  631. 

A  conviction  of  disorderly  conduct  before  a  city  magistrate  cannot  be 
reviewed  by  habeas  corpus  where  he  had  jurisdiction  and  authority  to 
inflict  the  punishment  imposed.  People  ex  rel.  Manning  v.  Hagan,  34 
Misc.  24,  69  Supp.  451. 

After  conviction  and  commitment  by  a  city  magistrate,  relator  sued 
out  a  writ  of  habeas  corpus  and  a  writ  of  certiorari  to  inquire  into  his 
detention.  Held,  that,  as  the  decision  of  the  magistrate  could  not  be  re- 
viewed on  certiorari,  and  the  return  of  the  writ  of  habeas  corpus  was  not 
traversed,  it  appearing  that  the  magistrate  had  jurisdiction  to  try  the 
offense,  and  that  the  warrant  of  commitment  recited  the  jurisdictional 
facts,  the  conviction  was  authorized  and  the  relator  rightfully  in  custody. 
People  ex  rel.  Smith  v.  Van  Be  Qarr,  86  App.  Div.  9,  83  Supp.  245. 

A  person  held  under  the  sentence  of  imprisonment  for  nonpayment 
of  a  fine  imposed  for  a  violation  of  the  Liquor  Tax  Law  may  be  released 
on  a  writ  of  habeas  corpus,  as  the  court  has  no  jurisdiction  to  impose 
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such  a  sentence.    People  v.  Stocky  26  App.  Div.  564,  50  Supp.  483,  84 
St.  Eep.  483 ;  aff'd,  157  N.  Y.  681. 

A  magistrate  has  jurisdiction  of  the  person  and  subject-matter  of  the 
question  of  the  illegal  registration  of  a  person  as  a  voter,  and  his  decision 
is  not  reviewable  on  habeas  carpus.  People  ex  rel.  Perry  v.  Hagan,  25 
Misc.  125,  54  Supp.  826. 

Upon  habeas  corpus  and  certiorari  in  behalf  of  a  female  committed 
to  the  State  reformatory  by  a  magistrate  of  the  city  of  New  York,  where 
neither  the  commitment  nor  the  return  of  the  magistrate  sets  forth  an 
offense  known  to  the  law  by  any  statutory  or  legal  definition,  the  record 
is  insufficient,  and  the  relator  should  be  discharged  from  custody.  People 
ex  rel.  Clark  v.  Keeper  of  N.  Y.  State  Reformatory  for  Women,  176 
K  Y.  465,  aff'g  80  App.  Div.  448,  80  Supp.  782. 

A  commitment  to  await  the  action  of  the  grand  jury  "upon  a  charge 
of  violation  of  section  351  of  the  Penal  Code  "  does  not  sufficiently  state 
the  particular  crime  charged,  since  that  section  enumerates  several  dis- 
tinct acts,  some  of  which  are  felonious  and  others  are  the  subject  of 
merely  civil  penalties,  and  is  so  defective  upon  its  face  that  the  prisoner 
held  thereunder  must  be  discharged.  People  ex  rel.  Allen  v.  Hagan,  170 
A^.  Y.  46,  rev'g  63  App.  Div.  615. 

A  certificate  of  conviction  which  contains  no  mandate  to  the  sheriff  to 
receive  and  confine  the  prisoner,  and  which  is  not  certified  by  the  magis- 
trate or  county  clerk,  is  insufficient  to  authorize  his  detention.  People 
ex  rel.  Snider  v.  Whitney,  22  Misc.  226,  49  Supp.  591,  83  St.  Eep.  591. 

Where  one  is  held  on  an  order  adjudging  him  guilty  of  contempt,  he 
will  be  discharged  on  habeas  corpus ;  first,  where  the  pimishment  exceeded 
that  which  the  court  was  authorized  to  inflict  by  section  9,  Code  of  Civil 
Procedure;  or  second,  if  it  be  assumed  that  he  is  held  under  the  Code 
provisions  for  the  punishment  for  a  civil  contempt  and  where  there  is 
no  adjudication  that  the  conduct  complained  of  was  calculated  to,  or  did 
actually,  impede,  impair,  or  prejudice  the  rights  and  remedies  of  the 
petitioner.    Matter  of  Swenarton  v.  Shupe,  40  Hun,  42. 

Where  a  court  has  jurisdiction  of  a  criminal  case  and  imposes  a  sen- 
tence upon  the  defendant's  plea  of  guilty,  the  fact  that  the  sentence  is 
excessive  will  not  authorize  a  discharge  upon  habeas  corpus,  but  the  rem- 
edy of  the  defendant  is  by  appeal.  People  ex  rel.  Bretton  v.  Schleth,  68 
Misc.  307,  123  Supp.  686. 

A  defendant,  held  for  the  grand  jury  tipon  a  charge  of  rape  in  the 
second  degree,  is  entitled  to  be  discharged  upon  habeas  corpus,  unless  the 
testimony  of  the  complainant  that  she  was  under  eighteen  years  of  age 
at  the  date  of  the  alleged  crime  is  corroborated.  People  v.  Harrison,  63 
Misc.  18,  117  Supp.  477. 


1274         HABEAS  COEPUS  AND  THE  WEIT  OF  CEETIOEAKI. 

Facts  not  traversed  or  denied,  alleged  in  a  petition  for  a  writ  of  habeas 
corpus  instituted  to  procure  relator's  discharge  from  imprisonment  under 
an  order  adjudging  her  in  contempt,  even  if  not  admitted,  constitute 
evidence  upon  the  hearing  of  the  v?rit,  and  if  they  show  that  she  was  not 
guilty  of  contempt  she  is  entitled  to  be  discharged.  Matter  of  Depue,  185 
N.  Y.  60. 

Where  a  relator  is  committed  to  prison  in  a  proceeding  not  authorized 
by  law  the  court  or  judge  before  whom  the  prisoner  is  brought  under  a  writ 
of  habeas  corpus  must  make  a  final  order  discharging  him  from  imprison- 
ment.    People  ex  rel.  Fries  v.  Riley,  25  Hun,  587. 

The  question  whether  or  not  the  summons  was  duly  served  is  not  avail- 
able on  habeas  corpus.  The  remedy  is  by  motion  in  the  court  out  of 
which  the  summons  issued.     People  v.  Dunn,  54  Supp.  194. 

Where  defendant  has  an  execution  issued  against  his  person  and  it  is 
shown  that  he  gave  an  undertaking  entitling  him  to  the  jail  limits,  there 
was  no  such  restraint  as  authorized  a  resort  to  the  writ  of  habeas  corpus, 
and  if  the  body  execution  was  not  proper,  the  defendant  therein  has  a 
perfect  remedy  by  motion  in  the  action,  where  all  parties  could  be  heard. 
People  ex  rel.  Smith  v.  Biggard,  25  App.  Div.  20,  48  Supp.  1030. 

Where  a  commitment  regular  on  its  face  has  been  issued  in  an  action  in 
pursuance  to  an  order  of  the  court  served  upon  defendant,  who  has  been 
proceeded  against  under  a  fictitious  name,  and  no  evidence  was  before  the 
court  when  making  the  order  for  commitment  that  plaintiff  knew  defend- 
ant's real  name,  the  latter  cannot  properly  be  discharged  from  arrest  under 
a  writ  of  habeas  corpus,  but  a  motion  should  be  made  to  set  the  proceed- 
ings and  commitment  aside  because  of  irregularity.  People  ex  rel. 
Maibach  v.  Dunn,  38  App.  Div.  112,  56  Supp.  627. 

It  seems  that  a  prisoner  is  not  entitled  to  a  discharge  on  habeas  corpus 
if  the  mistake  or  error  which  is  claimed  to  render  his  detention  illegal  can 
be  corrected.  People  ex  rel.  Smith  v.  McFarlane,  50  App.  Div.  95,  63 
Supp.  622. 

The  return  to  the  writ  of  habeas  corpus  showed  that,  about  a  month 
before  the  hearing  therein,  in  proceedings  for  a  supersedeas  of  the  com- 
mission, under  Code  of  Civil  Procedure,  section  2343,  a  jury  had  found 
that  the  petitioner  was  not  cured  of  her  habit  of  over-indulgence  in  intoxi- 
cating liquors,  and  that  such  verdict  was  confirmed  by  an  order  of  the 
Supreme  Court.  Held,  that  this  adjudication  was  not  conclusive  in  the 
present  proceeding,  the  proceeding  for  a  supersedeas  having  been 
terminated,  since  subsequent  occurrences  might  demonstrate  her  restora- 
tion to  competency. 

The  objection  that  the  judge  before  whom  the  writ  was  returnable  was 
required,  by  Code  of  Civil  Procedure,  section  2031,  to  discharge  the 
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prisoner  if  no  lawful  cause  was  shown  for  her  detention,  and  oould  not 
grant  the  order  made  discharging  her  on  probation  to  appear  before  the 
court  on  a  future  day  specified.  Held  not  available  to  the  committee, 
however  it  might  be  if  raised  in  behalf  of  the  petitioner.  Matter  of 
Lamer,  79  App.  Div.  134,  79  Supp.  1039,  12  IST.  Y.  Anno.  Cas.  362. 

ARTICLE  VI. 

MISCELLANEOUS   MATTERS  OF  PRACTICE. 

A  commitment  to  the  Protestant  Episcopal  House  of  Mercy  which  does 
not  contain  an  adjudication  and  statement  of  the  exact  age  of  the  prisoner 
ib  not  invalid,  where  it  recites  that  she  is  of  the  age  of  twenty-one  years, 
but  the  prisoner  on  habeas  corpus  should  be  remanded  to  the  magistrate 
who  made  the  commitment  in  order  that  a  proper  commitment  may  be 
made.  People  ex  rel.  Ointer  v.  Protestant  Episcopal  House  of  Mercy,  57 
Misc.  657,  110  Supp.  172. 

A  woman  charged  with  grand  larceny  will  not  be  released  on  habeas 
corpus  proceedings  because,  in  the  order  fixing  the  amount  of  bail,  the 
pronoun  "  he  "  is  used.  People  ex  rel.  Wilson  v.  Warden  of  City  Prison, 
123  App.  Div.  288,  107  Supp.  1103. 

Where  a  person  arrested  for  bringing  stolen  goods  into  the  State  fails 
to  explain  his  possession  of  the  goods,  and  it  appears  that  the  theft  was 
recently  committed  in  a  foreign  country,  and  that  the  witnesses  have  not 
yet  returned,  the  court  may  properly  adjourn  the  examination  from  time 
to  time,  not  exceeding  two  days  at  a  time,  for  a  reasonable  length  of  time 
to  enable  the  witnesses  to  return  and  testify.  People  v.  Blair,  32  Misc. 
175,  65  Supp.  640. 

Where  there  is  no  issue  of  fact  and  the  jurisdiction  of  the  committing 
magistrate  depends  on  the  wording  of  the  charge  in  the  complaint,  the 
constitutionality  of  the  act  under  which  the  relator  is  held  may  be  raised 
on  a  writ  of  habeas  corpus  taken  out  by  him,  and  an  additional  writ  of 
certiorari  is  unnecessary.  People  ex  rel.  Wilson  v.  Flynn,  37  Misc.  87, 
74  Supp.  731 ;  affd,  72  App.  Div.  67,  76  Supp.  293. 

The  jurisdiction  of  the  Supreme  Court  is  always  presumed;  and  its 
order,  discharging  on  habeas  corpus  a  judgment  debtor  in  supplementary 
proceedings  committed  as  for  a  contempt,  regular  and  apparently  valid 
on  its  face,  is  a  protection  and  defense  to  the  sheriff  executing  the  order 
of  discharge,  even  though  in  fact  said  order  was  void  for  want  of  juris- 
diction, because  made  without  notice  to  the  judgment  creditor,  as  required 
by  section  2038  of  the  Code  of  Civil  Procedure.  Levy  v.  Melody,  50 
Misc.  509,  99  Supp.  153. 

Where,  after  the  issuance  of  a  writ  of  habeas  corpus,  relator's  counsel 
changed  the  name  intended  for  relator  in  two  places  in  the  writ  to  correct 
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a  mistake,  and  make  the  writ  consistent  throughout,  such  change  did  not 
invalidate  the  writ;  since  it  was  either  within  the  implied  authority  of 
counsel  to  make  the  writ  conform  to  the  intent  of  the  justice  issuing  it,  or 
if  it  was  a  material  alteration  made  without  authority,  it  was  the  act 
of  a  stranger  to  the  writ,  and,  therefore,  did  not  affect  the  writ  as  origi- 
nally issued.  People  ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp. 
1020;  aff'd,  127  App.  Div.  916,  195  ¥.  Y.  610. 

The  question  whether  the  plaintiff  had  knowledge  of  the  defendant's 
true  name  should  not  be  determined  on  affidavits  presented  on  the  return 
to  a  writ  of  habeas  corpus,  but  upon  a  motion  made  to  set  aside  the  pro- 
ceedings and  commitment  because  of  irregularity  in  continuing  the  action 
imder  a  fictitious  name  with  knowledge  of  the  defendant's  true  name,  in 
violation  of  the  requirements  of  section  451  of  the  Code  of  Civil  Pro- 
cedure. People  ex  rel.  Maibach  v.  Dunn,  38  App.  Div.  112,  56  Supp. 
627. 

Where  the  parties  named  in  a  warrant  delivered  to  a  constable  have 
been  brought  before  a  justice  of  the  peace  charged  with  the  crime  of 
larceny,  and  the  hearing  is  adjourned,  the  action  of  the  special  county 
judge  in  discharging  the  prisoners  from  custody  in  habeas  corpus  pro- 
ceedings instituted  before  him  on  the  adjourned  day  of,  and  before  any 
further  proceedings  before  the  justice,  on  the  ground  that  the  papers  on 
which  the  warrant  was  founded  were  not  sufficient  to  give  the  justice 
jurisdiction,  the  writ  of  habeas  corpus  not  running  to  the  constable  and 
he  not  being  present  in  those  proceedings,  does  not  operate  to  end  the  crimi- 
nal proceedings,  although  the  justice  of  the  peace  took  no  further  action  in 
the  matter  before  the  commencement  of  an  action  by  the  accused  to  recover 
damages  for  false  imprisonment  and  malicious  prosecution.  Vorce  v. 
Oppenheim,  37  App.  Div.  69,  55  Supp.  596. 

Where  the  superintendent  of  a  State  hospital  received  relator  under  a 
court  order  and  an  order  of  the  State  Commission  in  Lunacy,  on  relator's- 
discharge  on  habeas  corpus  because  the  original  order  of  commitment  was 
void,  it  was  an  abuse  of  discretion  to  award  costs  against  the  superintend- 
ent, since  he  was  not  responsible  in  any  way  for  the  commitment,  though 
when  the  writ  of  habeas  corpus  issued  he  did  not  surrender  the  relator 
without  delay  or  investigation;  it  being  his  duty  to  refuse  to  surrender 
him  until  all  the  questions  involved  could  be  judicially  determined.  Peo- 
ple ex  rel.  Putnam  v.  Palmer,  122  App.  Div.  123,  106  Supp.  583 ;  dism'd, 
197  K  Y.  524. 

In  habeas  corpus  proceedings  a  husband  seeking  to  secure  the  custody  of 
his  children,  after  offering  to  consent  to  an  agreement  giving  to  himself 
and  his  wife  alternately  the  custody  of  their  children,  cannot  be  compelled 
to  pay  $3,000  in  reference  and  stenographer's  fees  in  attempting  to  secure 
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custody  of  his  children.     Matter  of  Teese,  32  App.  Div.  46,  52  Supp.  517, 
6  Anno.  Cas.  149, 

Where  a  grand  jury  failed  to  indict  for  grand  larceny,  but  wrote  on  the 
papers  "  sent  to  court  of  special  sessions  by  grand  jury,  to  be  disposed  of 
as  petit  larceny,  December  7,  1906,"  and  subsequently  the  district  attorney 
filed  an  information  for  petit  larceny,  and  the  accused  was  detained  under 
11  commitment  thereon,  in  a  habeas  corpus  proceeding,  the  legality  of  the 
detention  is  not  affected  by  the  action  of  the  grand  jury.  People  ex  rel. 
Burns  v.  Flaherty,  119  App.  Div.  462,  104  Supp.  173. 

ARTICLE  VII. 

PROCEEDINGS  WHEN  PRISONER  DISCHARGED  AND  EFFECT  OF  DISCHARGE. 

§§  2048-2050. 
§  2048.  Order  substituted  for  writ  of  discharge;  service  and  effect  thereof,  1211 . 
§  2049.  Enforcing  order  for  discharge;  'penalty,  etc.,  1277. 
§  2050.  When  prisoner  discharged  not  to  he  reimprisoned;  when  he  may  he,  1277. 

§  2048.    Order  substituted  for  writ  of  discharge;  service  and  eifect  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a,  prisoner,  made  as 
prescribed  in  this  article,  may  be  served  in  lilte  manner  as  an  injunction  order,  and 
when  so  served,  it  may  be  enforced  in  the  same  manner  as  a  final  judgment  in  a  civil 
action,  except  where  special  provision  for  its  enforcement  is  otherwise  made  in  this 
act.  Where  such  an  order  directs  a  discharge,  upon  giving  bail,  the  service  thereof 
is  not  complete  until  service  of  the  certificate,  or  other  proof  prescribed  by  law 
showing  that  bail  has  been  given,  as  required  thereby. 
§  2049.    Enforcing  order  for  discharge;  penalty,  etc. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this 
article,  may  be  enforced  by  the  court  which,  or  the  judge  who  made  the  same  by 
attachment,  as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus,  and  with 
like  effect.  A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  aggrieved, 
one  thousand  two  hundred  and  fifty  dollars,  in  addition  to  the  damages  which  the 
latter  sustains, 
i  2050.    When  prisoner  discharged  not  to  be  reimprisoned;  when  he  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon  a  writ  of  habeas 
corpus  or  certiorari,  issued  as  prescribed  in  this  article,  shall  not  be  again  imprisoned, 
restrained,  or  kept  in  custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the 
same  cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a  criminal  charge;  and 
is  afterwards  committed  for  the  same  offence,  by  the  lawful  order  or  other  mandate 
of  the  court,  wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he  has 
been  indicted  or  convicted  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  defect  of  proof,  or  for  a 
material  defect  in  the  commitment;  and  is  afterwards  arrested  on  suflScient  proof, 
and  committed  by  lawful  mandate  for  the  same  offence. 

3.  ^^Tiere  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  for  an 
illegality  in  the  judgment,  final  order  or  other  mandate,  as  prescribed  in  this  article; 
and  is  afterwards  imprisoned  by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  from 
imprisonment  by  virtue  of  an  order  of  arrest;  and  is  afterwards  taken  in  execution,  or 
other  final  process,  in  tlie  same  action  or  special  proceeding,  or  arrested,  in  another 
action  or  special  proceeding,  after  the  first  was  discontinued. 
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If  the  officer  has  no  jurisdiction  the  order  made  on  the  writ  is  void  and 
the  prisoner  may  be  rearrested.  Spalding  v.  People,  7  Hill,  301 ;  Cable 
V.  Cooper,  15  Johns.  152.  It  is  held  if  the  order  is  valid  and  the  prisoner 
is  rearrested  he  may  again  have  the  writ.  People  ex  rel,  v.  Kelly,  1  Abb. 
N.  S.  432.  There  is  no  principle  upon  which,  after  an  imprisonment  has 
been  adjudged  to  be  illegal,  a  party  can  be  restrained  of  his  liberty  with- 
out some  new  legal  process  so  long  as  the  judgment  stands.  People  ex  rel. 
Young  v.  Btout,  10  Misc.  247,  63  St.  Eep.  862,  31  Supp.  421;  affd,  144 
'E.  Y.  699.  Where  a  husband  was  arrested  and  imprisoned  under  a  com- 
mitment for  contempt  for  failure  to  pay  alimony,  and  afterward  another 
commitment  was  issued  against  him  for  the  same  cause,  and  again  be- 
cause the  two  preceding  commitments  were  irregular  and  defective,  a 
third  commitment  was  issued,  under  none  of  which  had  he  been  dis- 
charged by  the  court,  although  he  applied  by  habeas  corpus  for  his  dis- 
charge from  arrest,  under  the  two  first  commitments,  but  said  two  first 
commitments  were  countermanded  by  the  plaintiff  therein,  it  was  held 
that  he  could  not  obtain  his  release  under  habeas  corpus,  and  it  seems  he 
could  not  secure  his  discharge  on  this  ground,  even  if  he  had  been  dis- 
charged from  imprisonment  under  the  two  first  commitments,  if  such  dis- 
charge was  made  on  the  ground  of  the  illegality  of  the  commitments. 
People  ex  rel.  Clark  v.  Grant,  13  Civ.  Pro.  183,  47  Hun,  605,  111  N.  Y. 
584. 

Where  one  has  been  discharged  from  imprisonment  under  a  commitment 
to  await  the  action  of  the  grand  jury,  an  action  for  malicious  prosecution 
cannot  be  maintained  before  the  grand  jury  has  considered  the  case,  be- 
cause by  the  force  of  section  2050  such  a  commitment  does  not  prevent  a 
subsequent  imprisonment  for  the  same  cause,  and  an  action  for  malicious 
prosecution  cannot  be  maintained  until  the  proceeding  complained  of  has 
been  legally  terminated  in  favor  of  the  accused.  Hines  v.  Parher,  11 
App.  Div.  329. 

ARTICLE  VIII. 
PROCEEDINGS  WHEN  PRISONER  IS  ENTITLED  TO  BAIL.  §§  2035,  2045-2047. 
§  2035.   Proceedings  on  irregular  commitment,  1278. 
§  2045.  Bail  on  certiorari;  when  and  how  ordered,  1279. 
§  2046.  Id. ;  by  whom  and  how  taken,  1279. 
§  2047.  Discharge  of  prisoner  bailed,  1279. 
§  2035.    Proceedings  on  irregular  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for  a  criminal  offence, 
or  if  he  appears  by  the  testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the  commitment  is  irregular,  the 
court  or  judge,  before  which  or  whom  he  is  brought,  must  forthwith  make  a  final 
order,  to  discharge  him  upon  his  giving  bail,  if  the  case  is  bailable;  or,  if  it  is  not 
bailable,  to  remand  him.  Where  bail  is  given  pursuant  to  an  order,  made  as  pre- 
scribed in  this  section,  the  proceedings  are  the  same  as  upon  the  return  to  a  writ  of 
certiorari,  where  it  appears  that  the  prisoner  is  entitled  to  be  bailed. 
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§  2045.    Bail  on  certiorari;   when  and  how  ordered. 

If,  upon  the  return  of  a  writ  of  certiorari,  issued  as  prescribed  in  this  article,  it 
appears,  that  the  person  imprisoned  or  detained  is  entitled  to  be  bailed,  the  court  or 
judge  must  make  a  final  order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  required  to  appear;  and 
directing  his  discharge,  upon  bail  being  given  accordingly,  as  required  by  law.  If 
suflBcient  bail  is  immediately  offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 
§  2046.    Id.;  by  whom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court,  of  a  certified  copy 
thereof,  to  a  justice  of  the  Supreme  Court,  or  to  the  county  judge  or  special  county 
judge  of  the  county,  where  the  prisoner  is  detained,  the  judge  must  take  the  recog- 
nizance of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  conditioned  for  the 
appearance  of  the  prisoner,  as  prescribed  in  the  order.  Each  person,  offering  him- 
self as  a  surety,  must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a 
householder  in  the  county,  and  worth  twice  the  sum  in  which  he  is  required  to  be 
bound,  over  and  above  all  demands  against  him.  It  is  not  necessary,  that  the 
prisoner  should  appear  in  person  before  the  judge,  to  acknowledge  the  recogni- 
zance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county. 

§  2047.    Discharge  of  prisoner  bailed. 

The  judge  must  immediately  file  the  recognizance  with  the  clerk  of  the  court,  be- 
fore which  the  prisoner  is  bound  to  appear.  He  must  also  make  a  certificate  upon 
the  order,  or  the  certified  copy  thereof,  to  the  effect  that  it  has  been  complied  with. 
Upon  the  production  of  the  certificate,  the  prisoner  is  entitled  to  his  discharge  from  im- 
prisonment, for  any  cause  stated  in  the  return  to  the  certiorari. 

Section  2035  applies  where  a  party  has  been  committed.  Matter  of 
Gorsline,  21  How.  85.  Unless  it  appears  that  the  court  in  a  county  to 
which  a  prisoner  under  arrest  is  being  carried  is  not  in  session.  People 
V.  Clews,  77  IN".  Y.  39.  The  finding  of  an  unauthorized  inquest  is  not 
sufficient  to  hold  a  prisoner  on  habeas.  People  v.  Bridge,  4  Park.  Cr. 
519.  Proof  of  guilt  must  be  made  at  the  hearing  on  the  return  and  not 
afterward.  Matter  of  Heywafd,  1  Sandf.  701.  If  a  military  tribunal 
has  no  jurisdiction  on  hearing  of  the  writ,  a  prisoner  will  be  turned  over 
to  the  civil  authorities.    Matter  of  Martin,  45  Barb.  142. 

A  relator  on  habeas  corpus  who  is  remanded  to  custody  on  a  bench 
warrant,  and  desires  a  stay  pending  an  appeal  to  the  Court  of  Appeals, 
must  himself  personally  execute  the  recognizance  within  the  jurisdiction 
of  the  court.     People  ex  rel.  Sherwin  v.  Mead,  64  How.  252. 

A  commitment  which  merely  charges  the  relator  with  having  caused  the 
death  of  a  person  named  is  defective  as  not  charging  a  crime,  but  where 
the  return  to  a  writ  of  habeas  corpus  also  embraces  the  proceedings  be- 
fore the  coroner,  from  which  it  appears  that  the  relator  was  legally  com- 
mitted for  a  criminal  offense,  the  commission  of  which  by  him  may  be 
fairly  inferred  under  the  evidence,  the  order  for  his  discharge  from  im- 
prisonment should  be  upon  his  giving  bail  as  required  by  Code  of  Civil 
Procedure,  section  2035.     Matter  of  Joerns,  51  Misc.  395,  100  Supp.  503. 
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ARTICLE  IX. 

WHEN  WARRANT  OR  WARRANT  OF  ATTACHMENT  ISSUES.     {5  2028-2030, 

2054-2057. 

§  2028.  Proceedings  on  disobedience  of  writ,  1280. 

§  2029.  Id.;  precept  to  bring  up  prisoner,  1281. 

§  2030.  Id.;  power  of  county  may  be  called,  1281. 

§  2054.  Warrant  to  bring  up  prisoner  about  being  removed,  1280. 

§  2055.  When  offender  to  be  arrested,  1280. 

§  2056.  Execution  of  warrant;  proceedings  to  relieve  prisoner,  1280. 

§  2057.  Id.;  proceedings  to  punish  offender,  1280. 

§  2054.    Warrant  to  bring  up  prisoner  about  being  removed. 

Where  it  appears,  by  proof  satisfactory  to  the  court  or  judge,  authorized  to  grant 
either  writ,  that  a  person  is  held  in  unlawful  confinement  or  custody,  and  that  there 
is  good  reason  to  believe,  that  he  will  be  carried  out  of  the  State,  or  suffer  irrepar- 
able injury,  before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari; the  court  or  judge  must  issue  a  warrant,  reciting  the  facts,  directed  to  a  par- 
ticular sheriff  or  generally  to  any  sheriff  or  constable,  or  to  a  person  specially  desig- 
nated therein;  and  commanding  him  to  take,  and  forthwith  to  bring  before  the  court 
or  judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  warrant  is  issued  by 
a  court,  it  must  be  under  the  seal  thereof;  if  by  a  judge  it  must  be  under  his  hand. 
§  2055.    When  offender  to  be  arrested. 

Where  the  proof,  specified  in  the  last  section,  is  also  suflBcient  to  justify  an  arrest 
of  the  person  having  the   prisoner   in  his   custody,  as   for   a   criminal  offense,   com- 
mitted in  taking  or  detaining  him,   the   warrant  must   also  contain   a   direction  to 
arrest  that  person,  for  the  offense. 
§  205G.    Execution  of  warrant;  proceedings  to  relieve  prisoner. 

The  ofiSoer  or  other  person,  to  whom  the  warrant  is  directed  and  delivered,  must 
execute  it  by  bringing  the  prisoner  therein  named,  and  also,  if  so  commanded  in  the 
warrant,  the  person  who  detains  him,  before  the  court  or  judge  issuing  it;  and  there- 
upon the  person  detaining  the  prisoner  must  make  a  return,  in  like  manner,  and  the 
like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the 
first  instance. 
§  2057.     Id.;  proceedings  to  punish  offender. 

If  the  person  having  the  prisoner  in  his  custody,  is  brought  before   the  court  or 
judge,  as  for  a  criminal  offense,  he   is  entitled  to  be   examined,  and   must  be  com- 
mitted, bailed,  or  discharged,  by  the  court  or  judge,  as  in  any  criminal  case  of  the 
same  nature. 
§  2028.     Proceedings  on  disobedience  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ,  refuses  or  neglects, 
without  suflBcient  cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the  last  two 
sections,  the  court  or  judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent  may  be  found,  or,  if  the 
delinquent  is  a  sheriff,  to  any  coroner  in  his  county,  or  to  a  particular  person  specially 
appointed  to  execute  the  warrant,  and  designated  therein;  commanding  such  oflScer 
or  other  person  forthwith  to  apprehend  the  delinquent,  and  bring  him  before  the 
court  or  judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must  be  made, 
committing  him  to  close  custody  in  the  jail  of  the  county  in  which  the  court 
or  judge  is;  or,  if  he  is  a  sheriff,  in  the  jail  of  a  county,  other  than  his  own  designated 
in  the  order;  and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail.  The 
order  must  direct  that  he  stand  committed,  until  he  makes  return  to  the  writ,  and 
complies  with  any  order,  which  may  be  made  by  the  court  or  judge,  in  relation  to  the 
person  for  whose  relief  the  writ  was  issued. 
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§  2029.    Id.;  precept  to  bring  up  prisoner. 

The  court  or  judge  may  also,  in  its  or  hia  discretion,  at  the  time  when  the  warrant 
or  attachment  is  issued,  or  afterwards,  issue  a  precept  to  the  sheriflf,  coroner,  or  other 
person,  to  whom  the  warrant  is  directed,  commanding  him  forthwith  to  bring  before 
the  court  or  judge  the  person  for  whose  benefit  the  writ  was  granted,  who  must 
thereafter  remain  in  the  custody  of  the  officer  or  person  executing  the  precept,  until 
discharged,  bailed,  or  remanded,  as  the  court  or  judge  directs. 
§  2030.    Id.;    power  of  county  may  be   called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of  attachment  or  precept 
is  directed,  as  prescribed  in  either  of  the  last  two  sections,  may,  in  the  execution 
thereof,  call  to  his  aid  the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execu- 
tion of  a  mandate  issued  from  a  court  of  record. 

In  People  ex  rel.  Navagh  v.  Frink,  41  Hun,  188,  the  question  is  dis- 
cussed as  to  when  a  warrant  of  arrest  may  issue  under  section  2054  and 
when  an  offender  may  be  punished  under  section  2057,  in  case  of  persons 
unlawfully  confining  a  child;  also  the  question  as  to  when  prisoner  must 
be  brought  before  the  justice  issuing  the  warrant,  as  well  as  when  notice 
must  be  given  to  the  district  attorney. 

Where  it  appears  that  a  child  is  unlawfully  held  in  confinement  in  a 
manner  sufficient  to  constitute  the  offense  of  kidnapping,  and  where  there 
is  good  reason  to  believe  that  the  child  will  be  carried  out  of  the  State 
before  it  can  be  relieved  by  habeas  corpus,  the  issuing  of  a  warrant  is  justi- 
fied under  section  2054. 

Code  of  Civil  Procedure,  section  2028,  provides  that,  where  a  person 
who  has  been  duly  served  with  a  writ  of  habeas  corpus  neglects  without 
sufficient  cause  fully  to  obey  it,  the  court  or  judge  before  whom  it  was 
made  returnable  must  forthwith  issue  a  warrant  of  attachment  for  the 
delinquent,  and  commit  him  to  custody  until  he  makes  return  to  the  writ 
and  complies  with  the  order,  etc.  Held,  that  such  section  referred  to  a 
case  where  the  respondent  failed  to  make  any  return  to  the  writ,  and  did 
not  apply  to  one  in  which  the  default  consisted  in  the  method  and  manner 
of  making  the  return. 

This  provision  is  not  exclusive,  and  does  not  preclude  the  court  from 
punishing  respondent  as  for  a  contempt.  People  ex  rel.  Jenkins  v. 
Kuhne,  57  Misc.  30,  107  Supp.  1020;  aff'd,  127  App.  Div.  916;  aff'd, 
195  K  Y.  610. 

ARTICLE  X. 
CERTIORARI   TO   INQUIRE   INTO   CAUSE   OF   DETENTION.    §§  2022,  2041-2043. 

§  2022.  Form  of  writ  of  certiorari,  1281. 

§  2041.  When  certiorari  to  issue  on  application  for  habeas  corpus,  1282. 

§  2042.  Proceedings  upon  its  return,  1282. 

§  2043.  Id.;  when  discharge  to  be  granted;  when  proceedings  to  cease,  1282. 

§  2022.    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  must  be  substantially  in 
the  following  form,  the  blanks  being  properly  filled  up: 
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"The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.") 

"We  command  you,  that  you  certify  fully  and  at  large,  to  ,"   ("the 

Supreme  Court,  at  a  Special  Term  or  term  of  tfie  appellate  division  thereof,  to  be 
held,"  or  "T.  F.,  justice  of  the  Supreme  Court,"  or  otherwise,  as  the  case  may  be,) 

"  at ,  on ,"  [or  "  immediately  after  the  receipt  of  this  writ,"] 

"  the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you  detained,  as  it  is  said,  by 
whatsoever  name  the  said  C.  D.  is  called  or  charged.  And  have  you  then  there  this 
writ." 

"Witness,  ,  one  of  the  justices,"  (  or  "judges")   of  the  said  court," 

(or  "  county  judge,"  or  otherwise,  as  the  case  may  be,)   "  the  day  of 

,  in  the  year  eighteen  hundred  and  . " 

§  2041.    When  certiorari  to  issue  on  application  for  habeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus,  as  prescribed  in  this 
article,  and  it  appears  to  the  court  or  judge,  upon  the  petition  and  the  documents 
annexed  thereto,  that  the  cause  or  offense,  for  which  the  party  is  imprisoned  or 
detained,  is  not  bailable,  a  writ  of  ceriorari  may  be  granted,  instead  of  a  writ  of 
habeas  corpus,  as  if  the  application  had  been  made  for  the  former  writ. 

§  2042.    Proceedings  upon  its  return. 

Upon  the  return  of  such  a  writ  of  certiorari,  the  court  or  judge,  before  which  or 
whom  it  is  returnable,  must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus,  and 
must  hear  the  proofs  of  the  parties,  in  support  of  and  against  the  return. 

§  2043.    Id.;  when  discharge  to  be  granted;  when  proceedings  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or  restrained  in  his 
liberty,  the  court  or  judge  must  make  a  final  order  discharging  him  forthwith,  [f 
it  appears  that  he  is  lawfully  imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  must  make  a  final  order,  dismissing  the  proceedings. 

The  writ  of  certiorari  under  section  2120  et  seq.  should  not  be  con- 
founded with  the  writ  provided  for  in  article  7,  title  2,  chapter  16,  known 
in  the  Code  as  a  writ  of  review.  §  1991.  The  writ  under  section  2140 
cannot  be  used  to  review  a  determination  made  in  any  criminal  matter, 
except  a  criminal  contempt  of  court.  Code  Civ.  Pro.,  §  2148;  People 
ex  rel.  Manning  v.  Hagan,  34  Misc.  24,  69  Supp.  451. 

The  use  of  the  writ  of  certiorari  is  to  enable  the  proceeding  to  continue 
without  the  presence  of  the  prisoner,  and  the  form  of  the  writ  is  given 
by  and  under  section  2022.  The  proceedings  are  the  same  as  under  the 
writ  of  habeas  corpus. 

The  writ  of  certiorari  to  inquire  into  the  cause  of  detention  is  not  in  its 
nature  essentially  a  writ  of  review.  The  writ  is  directed  to  the  sheriff 
or  the  person  having  the  prisoner  in  custody.  He  is  required  to  return 
to  the  judge  issuing  the  writ  by  what  right  he  holds  the  custody  of  the 
person  detained.  Upon  this  requirement  he  returns  simply  the  commit- 
ment. He  has  not  possession  of  the  evidence  upon  which  the  commit- 
ment was  granted.  He  cannot  certify  any  such  evidence,  nor  is  he  re- 
quired so  to  do.  Under  section  2041  if  the  offense  is  not  bailable,  upon  an 
application  for  a  writ  of  habeas  corpus,  the  court  or  judge  may  grant  a 
writ  of  certiorari.     Under  a  writ  of  certiorari  to  inquire  into  the  cause  of 
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detention,  the  relator  is  entitled  to  no  other  or  greater  rights  than  under 
a  writ  of  habeas  corpus. 

Under  section  2041,  if  the  offense  is  not  bailable  upon  an  application 
for  a  writ  of  habeas  corpus,  the  court  or  judge  may  grant  a  writ  of  cer- 
tiorari. Under  the  writ  of  habeas  corpus,  the  body  of  the  person  must  be 
produced ;  if  the  offense  is  bailable,  the  court  may  then  accept  bail.  If 
the  offense  is  not  bailable  there  is  no  necessity  of  the  presence  of  the  de- 
tained person  upon  the  argument,  and  a  writ  of  certiorari  may  be  issued 
which  calls  for  precisely  the  same  return  from  the  custodian,  but  does  not 
bring  the  body  of  the  detained  person.  Under  the  writ  then  the  same 
questions  arise,  the  same  facts  appear  for  determination,  and  the  same 
limitation  rests  upon  the  power  of  the  court  as  upon  a  writ  of  habeas 
corpus.  The-  relator  has  gained  nothing  by  having  two  writs.  People 
ex  rel.  Taylor  v.  Seaman,  8  Misc.  153,  29  Supp.  331,  59  St.  Eep.  463. 

It  was  not  intended  by  section  515  of  the  Code  of  Criminal  Procedure 
to  make  any  change  in  the  practice  on  certiorari  in  connection  with  the 
writ  of  habeas  corpus,  and  as  no  provision  is  there  made  for  proceedings 
to  punish  for  contempt,  or  to  review  any  other  made  for  such  proceedings, 
the  practice  is  governed  by  the  same  procedure  as  applies  to  ordinary  cases 
where  private  rights  are  involved,  the  determination  to  which  may  be  re- 
viewed by  means  of  a  writ  of  certiorari.  People  ex  rel.  Taylor  v.  Forhes, 
143  N.  Y.  219,  rev'g  T7  Hun,  612. 

Though  section  2140,  Code  of  Civil  Procedure,  applies  only  to  civil  pro- 
ceedings, yet  it  has  been  used  by  the  court  as  a  guide  to  determine  ques- 
tions involved  in  criminal  proceedings.  People  ex  rel.  Wright  v.  Court  of 
Sessions,  45  Hun,  57,  9  St.  Eep.  609. 

A  commitment  of  a  child  under  Penal  Code,  section  291,  cannot  be  re- 
viewed by  means  of  a  writ  of  certiorari.  People  ex  rel.  Ech  v.  American 
Female  Guardian  Soc,  1  How.  Pr.  IT.  S.  137,  following  People  v.  Sisters 
of  Order  of  St.  Dominich,  1  How.  Pr.  K  S.  132. 

The  writ  of  certiorari  as  a  writ  of  review  in  criminal  cases  has  been 
abolished,  and  now  the  only  method  of  review  in  a  criminal  case  is  by 
appeal. 

In  the  case  of  a  conviction,  at  least,  the  writ  of  certiorari  to  inquire 
into  the  detention  of  the  relator,  a  remedy  incorporated  into  the  Code 
of  Civil  Procedure  with  the  habeas  corpus  provisions,  section  2015 
et  seq.,  is  not  more  extensive  and  affords  no  greater  right  or  remedy  than 
the  writ  of  habeas  corpus,  and  was  designed  to  reach  only  those  cases 
where  the  production  of  the  body  was  unnecessary  to  the  decision  of  the 
question  to  be  presented;  and  it  is  not  the  province  of  this  writ  of  cer- 
tiorari to  bring  up  the  evidence  for  review. 
Vol.  11  —  18 
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The  practice  which  has  sprung  up  in  the  iirst  department  of  issuing 
both  writs  in  cases  of  detention  before  or  without  conviction  is  acquiesced 
in  on  the  groimd  of  convenience,  in  having  the  magistrate  certify  the  in- 
formation or  evidence  upon  which  the  relator  has  been  held  and  which  the 
court  in  such  cases  examines  to  see  if  there  is  any  evidence  of  guilt, 
rather  than  because  any  warrant  for  such  practice  can  be  found  in  the 
Code  of  Civil  Procedure. 

In  cases  of  conviction  the  inquiry  on  both  writs  is  whether  the  magis- 
trate who  issued  the  warrant  of  commitment  had  jurisdiction  of  the  offense 
of  the  relator  and  to  impose  sentence,  and  whether  it  had  expired,  but  the 
decision  may  not  be  reviewed.  People  ex  rel.  Smith  v.  Van  de  Carr,  86 
App.  Div,  9,  83  Supp.  245 ;  dism'd,  183  N.  Y.  569. 

Where,  upon  the  trial  of  an  indictment,  the  defendant  pleads  guilty  to 
one  of  the  counts  contained  therein  and  is  thereupon  convicted  and  sen- 
tenced upon  such  count,  he  cannot,  in  the  absence  of  a  motion  in  arrest  of 
the  judgment  of  conviction  or  of  a  direct  appeal  from  such  judgment, 
raise  the  question  in  habeas  corpus  or  certiorari  proceedings  whether  the 
count  under  which  he  was  convicted  stated  facts  sufiBcient  to  charge  him 
with  a  crime.  People  ex  rel.  Schneider  v.  Hayes,  108  App.  Div.  6,  95 
Supp.  471. 

The  provisions  of  section  515,  in  part  4  of  the  Code  of  Criminal  Pro- 
cedure, abolishing  a  review  by  writ  of  certiorari  of  a  judgment  or  order  in 
a  criminal  proceeding  and  confining  a  review  to  an  appeal,  apply  now  to 
part  5  of  said  Code  relative  to  proceedings  in  courts  of  special  sessions 
and  police  courts.    People  ex  rel.  Edwards  v.  The  Warden,  37  Misc.  639. 

The  proper  method  of  reviewing  a  ruling  adjudging  a  party  guilty  of 
criminal  contempt  is  by  a  writ  of  certiorari,  and  not  by  an  appeal  from  an 
order  declaring  the  party  guilty  of  such  a  contempt  or  by  an  appeal  from 
an  order  declining  to  vacate  such  order.  Matter  of  Teitelhaum,  84  App. 
Div.  351,  citing  People  ex  rel.  Taylor  v.  Forbes,  143  IST.  Y.  219. 

Under  Code  of  Civil  Procedure,  section  2015,  providing  that  a  person 
restrained  in  his  liberty  is  entitled  to  a  writ  of  certiorari  to  inquire  into 
the  cause  of  the  imprisonment,  certiorari  does  not  lie  to  review  a  deter- 
mination in  a  criminal  case,  where  relator  was  discharged  from  custody 
under  a  bail  bond.  People  ex  rel.  Albert  v.  Pool,  77  App.  Div.  148,  78 
Supp.  1026. 

The  writ  of  certiorari  provided  for  in  the  Habeas  Corpus  Act  calls  for 
the  same  return  as  the  writ  of  habeas  corpus,  save  that  the  body  of  the 
defendant  need  not  be  brought  up.  It  is  obtained  on  the  same  petition  and 
on  the  same  facts  as  a  writ  of  habeas  corpus  and  is  subject  to  the  same 
proceeding.  People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140,  68 
Supp.  59. 
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A  writ  to  inquire  into  the  cause  of  the  detention  of  relator  held  for 
homicide  on  the  sworn  complaint  of  a  police  officer  after  the  examination 
of  numerous  witnesses,  by  a  city  magistrate,  without  bail,  for  the  action 
of  the  2''3.nd  jury,  will  be  dismissed  upon  the  return  showing  a  crime  has 
been  committed,  and  that  there  is  sufficient  cause  to  believe  the  prisoner 
guilty  of  it,  and  whether  the  evidence  was  sufficient  will  not  be  considered. 
People  ex  rel.  Voelpel  v.  Warden  of  City  Prison,  37  'MJisc.  545,  75  Supp. 
1114. 

A  cause  coming  before  a  police  justice  under  Code  of  Criminal  Pro- 
cedure, section  809,  for  wife  abandonment,  is  to  be  deemed  a  special  pro- 
ceeding of  a  criminal  nature  under  part  6  of  the  Criminal  Code,  and  not  a 
criminal  action,  reviewable  only  on  appeal  from  a  judgment  under  sec- 
tion 515;  hence  the  writ  of  certiorari  is  the  proper  remedy  under  which 
to  review  the  proceedings.  People  ex  rel.  Scherer  v.  Walsh,  33  Hun,  345, 
2  Crim.  Eep.  325. 

A  sheriff,  having  a  prisoner  in  custody,  to  whom  a  writ  of  certiorari  to 
inquire  into  the  cause  of  detention  is  issued,  simply  returns  the  commit- 
ment, and  not  the  evidence  upon  which  the  commitment  was  granted. 
People  ex  rel.  Taylor  v.  Seaman,  8  Misc.  153. 

The  following  is  a  precedent  for  the  undertaking  required : 

Whereas,  a  writ  of  habeas  corpus  has  been  issued  by  Hon.  George  Adding- 
ton,  county  Judge  of  Albany  county,  by  which  Joseph  Besch,  sheriff  of  Albany 
county,  is  commanded  to  have  the  body  of  Charles  Cook  before  him  at  his 
chambers,  in  the  city  of  Albany,  in  said  county,  on  the  2d  day  of  April,  1910, 
at  ten  o'clock  in  the  forenoon,  to  do  and  receive  what  shall  be  then  and  there 
considered,  concerning  said  Cook.  Now,  therefore,  I,  James  A.  Glenn,  banker 
of  the  town  of  Guilderland,  in  the  county  of  Albany,  undertake  in  the  sum 
of  one  thousand  dollars  ($1,000)  to  pay  to  said  Joseph  Besch  all  charges  of 
carrying  such  prisoner,  if  he  shall  be  remanded,  and  that  such  prisoner  shall 
not  escape  by  the  way  either  in  going  to,  remaining  at,  or  returning  from 
the  place  to  which  he  is  to  be  taken.  James  A.  Glenn,     [l.  s.] 

To  which  should  be  attached  the  usual  justification  and  acknowledgment. 

ARTICLE  XL 

APPEAL.     §§  2058-2064. 
§  2058.  When  appeal  may  he  taken  in  cases  under  this  article,  1285. 
§  2059.  Id.;  by  people,  1286. 

§  2060.  Prisoner  who  appeals  may  be  admitted  to  bail,  1286. 
§  2061.  Id.;  recognizance,  etc.,  1286. 
§  2062.  Id.;  on  appeal  to  Court  of  Appeals,  1286. 
§  2063.  Custody  of  prisoner  until  he  gives  bail,  1286. 
§  2064.  Recognizance  valid  for  adjourned  term,  1286. 

§  2058.    When  appeal  may  be  taken  in  cases  under  this  article. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a  writ  of  habeas  corpus 
or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  from  a  final  order,  made  upon 
the  return  of  such  a  writ,  to  discharge  or  remand  the  prisoner,  or  to  dismiss  the  pro- 
ceedings.    Where  the  final  order  is  made,  to  discharge    a  prisoner,  upon   his  giving 
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bail,  an  appeal  therefrom  may  be  taken,  before  bail  is  given;  but  where  the  appeal 
is  taken  by  the  people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or  judge,  before  which 
or  whom  the  writ  is  made  returnable,  except  as  prescribed  in  this  section. 

§  2059.    Id.;  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed  upon  a  criminal 
accusation,  or  from  the  affirmance  of  such  an  order,  may  be  taken,  in  the  name  of  the^ 
people,  by  the  attorney-general  or  the  district  attorney. 

§  20G0.    Prisoner  whe  appeals  may  be  admitted  to  bail. 

Where  a  prisoner,  who  stands  charged,  upon  a,  criminal  accusation,  with  a  bailable 
offense,  has  perfected,  or  intends  to  take,  an  appeal  from  a  final  order  dismissing  the 
proceedings,  remanding  him,  or  otherwise  refusing  to  discharge  him,  made  as  pre- 
scribed in  this  article,  the  court  or  judge,  upon  his  application,  either  before  or  after 
the  final  order,  must,  upon  such  notice  to  the  district  attorney  as  the  court  or  judge 
thinks  proper,  make  an  order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted 
to  bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  perfected,  he  must 
be  admitted  to  bail  accordingly. 

§  2061.     Id.;  recognizance,  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the  prisoner  will 
appear,  at  a  term  of  the  appellate  division  of  the  Supreme  Court  to  be  held  at  a  time 
and  place  designated  in  the  order,  and  abide  by  and  perform  the  judgment  of*  order 
of  the  appellate  court.  It  must  be  taken  and  approved  by  a  justice  of  the  Supreme 
Court,  or  by  the  court  or  judge  from  whose  order  the  appeal  is  taken,  or  by  the 
county  judge  of  the  county  in  which  the  order  was  made.  In  all  other  respects,  the 
proceedings  are  the  same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  admitted  to  bail. 

§  2062.    Id.;  on  appeal  to  Court  of  Appeals. 

When  a  prisoner,  who  stands  charged  with  an  offence,  specified  in  the  last  section 
has  perfected  an  appeal,  to  the  Court  of  Appeals,  from  a  final  order  of  the  Supreme 
Court,  affirming  an  order  refusing  his  discharge,  or  reversing  an  order  granting  his 
discharge;  the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof, 
must,  upon  his  application,  admit  him  to  bail,  as  prescribed  in  the  last  section;  ex- 
cept that  the  recognizance  must  be  conditioned  to  appear,  at  a  term  of  the  appellate 
division  of  the  Supreme  Court  from  which  the  appeal  is  taken,  to  abide  by  and  per- 
form its  judgment  or  order,  made,  after  the   determination  of  the  appeal. 

§  2063.     Custody  of  prisoner  until  he  gives  bail. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail,  has  been  fixed,  as 
prescribed  in  either  of  the  last  two  sections,  he  must  remain  in  the  custody  of  the 
sheriff  of  the  county  in  which  he  then  is,  until  he  is  admitted  to  bail,  as  therein  pre- 
scribed; or,  if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has  expired 
or   appeal   is   disposed  of,   and   the   further   direction  of   the   court,  made   thereupon. 

§  2064.     Recognizance  valid  for  adjourned  terms. 

Where  no  order  or  other  direction  of  the  court,  relating  to  the  disposition  of  the 
prisoner,  is  made  at  the  term  specified  in  a  recognizance,  given  as  prescribed  in 
§  2061  or  §  2062  of  this  act,  the  matter  is  deemed  adjourned,  without  an  order 
to  that  effect,  to  the  next  term  of  the  appellate  division  of  the  Supreme  Court, 
to  be  held  in  the  same  department;  and  thereafter  to  each  successive  term,  until  such 
an  order  or  direction  is  made.  The  prisoner  is  bound  to  attend  at  each  successive 
term  of  the  appellate  division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceeding. 

*So  in  the  origina' 
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An  order  directing  a  further  return  to  a  writ  of  habeas  corpus  or  cer- 
tiorari, issued  under  the  Code  of  Civil  Procedure,  section  2015  et  seq., 
to  inquire  into  the  cause  of  detention  of  a  person,  is  not  appealable  under 
section  2058 ;  and  the  General  Term  of  the  Supreme  Court  has  no  au- 
thority to  review  it,  and  where  upon  an  appeal  from  an  order  of  the  Gen- 
eral Term  reversing  such  an  order,  the  appeal  papers  did  not  show  that  the 
objection  to  its  jurisdiction  was  raised  before  that  court;  held,  that  it 
could  be  raised  in  the  Court  of  Appeals.  Matter  of  Larson,  96  IST.  Y.  381, 
rev'g  31  Hun,  539.  Where  the  court  has  directed  a  reference  in  habeas 
corpus  proceedings  an  appeal  will  not  lie  from  the  order,  not  only  because 
the  reference  is  for  the  information  of  the  court,  but  also  the  order  does  not 
present  one  of  the  cases  appealable  under  section  2058.  People  ex  rel. 
Keator  v.  Moss,  6  App.  Div.  414. 

An  order  made  by  a  county  judge  in  habeas  corpus  proceedings  dis- 
charging the  prisoner  from  custody  cannot  be  reviewed  on  certiorari. 
Section  357  provides  for  appeals  from  orders  made  in  special  proceedings ; 
section  2058  provides  that  an  appeal  may  be  taken  from  the  final  order 
made  upon  the  return  of  the  writ  of  habeas  corpus  to  discharge  or  remand 
the  prisoner;  and  section  2122  provides  that  certiorari  cannot  issue  to  re- 
view a  determination  that  can  be  adequately  reviewed  by  an  appeal.  Peo- 
ple ex  rel  Catlin  v.  Tucker,  3  Supp.  792,  16  Civ.  Pro.  128. 

The  custodian  of  a  prisoner  should  not  be  allowed  in  ordinary  criminal 
cases  to  maintain  an  appeal  from  an  order  discharging  the  prisoner  from 
imprisonment,  if  the  appeal  is  opposed  by  the  prosecuting  authorities 
representing  the  people.  The  mere  fact  that  he  is  a  party  to  the  writ  and 
is  denominated  a  defendant  in  the  Code  does  not  give  him  a  right  to  appeal 
where  he  has  no  interest  in  the  subject-matter.  Matter  of  Quinn,  2  App, 
Div.  103,  25  Civ.  Pro.  226,  citing  People  ex  rel.  Breslin  v.  Lorwrence,  107 
N.  Y.  607.  . 

One  committed  for  contempt  may  prosecute  an  appeal  from  the  order 
of  commitment  though  he  has  been  discharged  on  habeas  corpus.  Galla- 
gher V.  O'Neil,  3  Supp.  126,  21  St.  Kep.  161, 

On  appeal  to  the  General  Term  from  the  order  of  the  Special  Term  dis- 
missing a  writ  of  habeas  corpus,  requiring  defendant  to  produce  an  infant, 
the  order  was  reversed  and  proceedings  remitted  to  the  Special  Term  for  a 
new  hearing.  On  such  hearing  an  order  was  made  remanding  the  infant 
to  the  custody  of  relator.  A  motion  was  thereupon  made  to  set  aside  such 
order  on  the  ground  that  the  Special  Term  had  no  jurisdiction  to  make  it, 
which  motion  was  denied.  Held,  that  the  order  thereon  was  not  reviewable 
in  the  Court  of  Appeals,  if  without  jurisdiction  it  was  within  the  dis- 
cretion of  the  court  to  set  it  aside,  or  leave  the  defendant  to  set  up  its 
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invalidity  when  an  attempt  should  be  made  to  enforce  it.  People  ex  rel. 
Brush  V.  Brown,  103  N.  Y.  684, 

The  appeal  is  taken  in  the  usual  form  and  proceeds  as  on  other  appeals. 
In  case  where  the  provisions  of  section  2038  apply,  the  title  of  the  cause 
on  appeal  may  be  changed  by  the  addition  of  the  name  of  the  interested 
party. 

In  People  of  the  State  of  New  York  ex  rel.  Sinhler  v.  Terry,  42  Hun, 
273,  5  St.  Rep.  120,  it  was  held  that  the  appeal  having  been  taken  to  the 
General  Term  in  the  name  of  the  people,  under  section  2059,  and  the  order 
of  the  lower  court  affirmed,  the  costs  should  be  paid  by  the  county  from 
which  the  appeal  is  taken. 

The  power  of  an  appellate  court  to  remit  a  case  for  the  resentence  of  a 
prisoner  where  the  judgment  is  void  but  the  conviction  proper  is  limited 
to  cases  where  the  conviction  is  had  upon  an  indictment,  and  no  power 
exists  to  remit  a  case  for  resentence  to  a  court  of  special  sessions,  such 
court  not  being  a  court  of  record.  People  v.  Carter,  14  Civ.  Pro.  241,  48 
Hun,  165. 

Where  upon  hearing  on  habeas  corpus  before  a  justice  of  the  Supreme 
Court  the  relator  was  remanded  to  custody  and  the  General  Term  on  cer- 
tiorari directed  to  said  justice  as  such  reversed  the  order  and  directed  the 
discharge  of  the  prisoner;  held,  that  said  justice  was  not  the  proper  per- 
son to  take  an  appeal  to  the  Court  of  Appeals,  that  the  decision  affected  no 
substantial  right  of  his  within  the  meaning  of  the  Code  of  Civil  Procedure 
or  of  any  person  of  whom  he  was  the  legal  representative  or  agent.  It 
seems  the  appeal  in  such  case  should  be  in  the  name  of  the  people  by  the 
Attorney-General  or  district  attorney  under  section  2059.  People  ex  rel. 
Breslin  v.  Lawrence,  107  N.  Y.  607. 

Where,  in  proceedings  by  habeas  corpus,  instituted  by  a  guardian  to  ob- 
tain the  custody  of  a  child  of  about  seven  years  of  age,  from  one  in  whose 
custody  the  child  had  been  placed  in  accordance  with  the  wishes  of  its 
mother  expressed  prior  to  her  death,  and  the  order  appealed  from  dis- 
missed the  writ  without  prejudice  to  other  proceedings;  held,  that  the 
order  was  not  a  final  adjudication  as  to  the  legal  rights  of  the  relator,  and 
rested  in  the  discretion  of  the  court,  and  so  was  not  reviewable.  People 
ex  rel.  Pruyne  v.  Wales,  122  N.  Y.  238,  33  St.  Rep.  231. 

An  order  made  by  a  special  county  judge  declaring  that  the  rendition 
warrant  of  the  Governor  is  invalid  and  discharging  the  defendant  is  ap- 
pealable to  the  General  Term,  and  such  appeal  is  properly  taken  by  the 
Attorney-General  by  service  of  the  notice  of  appeal  on  the  clerk  and  the 
attorneys  for  the  defendant.  Matter  of  Bcrafford,  36  St.  Rep.  748,  59 
Hun,  323,  12  Supp.  945. 
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A  judgment  granting  a  divorce  to  plaintiff,  but  awarding  the  custody  of 
children  to  defendant,  is  within  the  discretion  of  the  Supreme  Court,  and 
where  that  court  does  not  exceed  its  powers  an  affirmance  thereof  by  the 
Appellate  Division  is  not  reviewable  by  the  Court  of  Appeals.  Osterhoudt 
V.  Osterhoudt,  168  N.  Y.  358,  dism'g  appeals  48  App.  Div.  74,  49  App, 
Div.  636. 

On  appeal  from  an  order  dismissing  a  writ  of  habeas  corpus,  and  re- 
manding relator  to  custody,  he  having  been  held  to  bail  on  a  charge  of  vio- 
lating Penal  Code,  section  72,  punishing  the  receiving  of  a  bribe,  the  in- 
quiry is  limited  to  the  question  whether  there  is  any  evidence  tending  to 
show  guilt  and  not  as  to  the  weight  of  the  evidence.  People  ex  rel.  Dick- 
inson V.  Van  De  Carr,  87  App.  Div.  386,  84  Supp.  461. 

An  order  in  a  habeas  corpus  proceeding  which  does  not  determine  or 
end  the  proceeding  but  continues  it  in  force,  leaving  it  to  be  ended  by  an 
order  to  be  subsequently  made,  is  not  appealable,  under  section  2058  of 
the  Code  of  Civil  Procedure,  since  it  is  not  a  final  order;  and  an  order 
of  the  Appellate  Division  reversing  it  and  dismissing  the  proceeding  is, 
therefore,  without  jurisdiction.  The  latter  order,  however,  is  final,  be- 
cause it  dismissed  the  proceeding  and  is,  therefore,  reviewable  by  the 
Court  of  Appeals.  People  ex  rel.  Dwyee  v.  Duryee,  188  N.  Y.  440,  rev'g 
109  App.  Div.  533,  96  Supp.  371. 

Under  the  Code  of  Civil  Procedure,  section  2059,  expressly  authorizing 
the  district  attorney  to  appeal  from  an  order  discharging  a  prisoner  com- 
mitted on  a  criminal  accusation,  the  district  attorney  had  authority  to 
appeal  in  a  proceeding  against  the  keeper  of  the  penitentiary,  where  the 
judge  who  allowed  the  writ  required  notice  of  the  proceeding  to  be  given 
such  attorney  and  he  appeared  therein.  People  ex  rel.  Dinsmore  v. 
Keeper  of  Erie  Co.  Penitentiary  of  Buffalo,  125  App.  Div.  137,  109  Supp. 
531. 

Where  a  defendant,  who  has  been  convicted  of  the  crime  of  conspiracy, 
and  released  on  bail  pending  the  decision  of  his  application  for  a  cer- 
tificate of  reasonable  doubt,  was  rearrested  upon  the  ground  that  the 
allowance  of  bail  was  without  authority  and  illegal,  and  he  thereupon 
instituted  habeas  corpus  proceedings  which  resulted  in  his  discharge  from 
custody,  the  Appellate  Division  is  not  warranted  in  affirming  the  order 
discharging  him,  because  at  the  time  its  decision  was  made  a  certificate  of 
reasonable  doubt  had  been  granted  entitling  him  to  be  released  upon  bail. 
The  order  should  have  been  reversed,  but  the  decision  of  the  Appellate 
Division  so  framed  as  not  to  remand  the  relator  to  a  custody  from  which 
he  would  be  entitled  to  an  immediate  release.  People  ex  rel.  Hummel  v. 
Beardon,  186  K  Y.  164. 
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Where,  upon  tlie  writ  of  habeas  corpus  to  procure  the  discharge  of  a 
person  committed  for  contempt  in  failing  to  obey  an  order  to  appear  be- 
fore a  referee  to  testify  as  a  witness  in  supplementary  proceedings,  the 
county  judge,  before  whom  the  writ  was  made  returnable,  discharged  the 
relator  from  custody,  the  Appellate  Division  has  no  power  to  reverse  the 
order  of  the  county  judge  "  as  a  matter  of  law  and  not  as  a  matter  of  dis- 
cretion" unless  all  the  jurisdictional  facts  are  admitted  or  conclusively 
established ;  and  where  such  facts  are  not  traversed  or  denied,  and  deter- 
mined in  favor  of  the  relator  by  the  county  judge,  the  Appellate  Division 
has  no  power  to  disturb  his  conclusions  upon  questions  of  law  only,  if 
there  is  any  evidence  to  support  his  findings,  or  any  view  of  the  facts  that 
required  or  justified  him  in  discharging  the  relator  from  custody.  Matter 
of  Dwpue,  185  JST.  Y.  60. 

ARTICLE  XII. 
PRECEDENTS. 

Petition:  Sentence  Beyond  Jurisdiction  of  Court. 

SUPREME  COURT. 


People  ex  rel.  WILLIAJM  M.  TWEED 

V.  \,  60  N.  Y.  559. 

JOSEPH  L.  LISCOMB. 


To  the  Supreme  Court  of  the  State  of  New  York,  or  to  any  of  the  justices 
thereof,  or  to  any  officer  authorized  to  perform  the  duties  of  a  justice  of 
said  court  at  chambers: 

The  petition  of  William  M.  Tweed  shows  that  he  is  imprisoned  or  restrained 
of  his  liberty  by  Joseph  L.  Liscomb,  warden  of  the  penitentiary  of  the  city 
of  New  York,  and  that  he  is  not  committed  or  detained  by  virtue  of  any 
process  issued  by  any  court  of  the  United  States  or  by  any  judge  thereof,  nor 
is  he  committed  or  detained  by  virtue  of  a  final  judgment  or  decree  of  any 
competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any  execu- 
tion issued  upon  such  judgment  or  decree. 

That  the  cause  or  pretense  of  such  confinement  or  restraint,  according  to 
the  best  knowledge  or  belief  of  your  petitioner,  is  a  warrant,  order  or  process, 
a  copy  of  which  is  hereto  annexed. 

Your  petitioner  alleges  that  his  said  imprisonment  under  said  pretense  is 
illegal  and  that  its  illegality  consists  in  the  following,  among  other  things : 

1.  That  the  court  from  which  said  warrant  or  process  purports  to  have 
been  issued  had  no  jurisdiction  or  power  to  take  cognizance  of  or  to  try  the 
alleged  misdemeanors  mentioned  in  the  pretended  warrant  or  process. 

2.  That  the  jury  upon  whose  pretended  verdict  the  said  pretended  sen- 
tences were  pronounced  was  not  impaneled  according  to  law  of  the  land  and 
had  no  jurisdiction  or  power  to  try  the  said  supposed  offenses. 

3.  That  the  judgment  of  the  court  in  execution  of  which  the  said  pretended 
warrant  or  process  was  issued  was  and  is  absolutely  void  for  want  of  jurisdic- 
tion to  render  the  same. 

4.  That  the  pretended  trial  and  conviction  of  your  petitioner  was  for  one 
misdemeanor  only,  for  which  no  more  than  one  year's  imprisonment  and  a 
fine  of  two  hundred  dollars  ($350)  could  by  law  be  pronounced,  and  for  such 
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misdemeanor  and  conviction  your  petitioner  has  been  imprisoned  already  for 
more  than  one  year,  and  has  also  paid  the  fine  of  two  hundred  and  fifty 
dollars  ($250). 

5.  That  if  the  said  one  year's  imprisonment  was  lawful,  which  your  peti- 
tioner denies,  each  and  every  pretended  sentence  of  the  said  court  whereby 
your  petitioner  was  condemned  to  any  further  imprisonment  or  to  any  further 
fine  was  and  is  void. 

6.  That  the  term  of  your  petitioner's  imprisonment  under  the  said  pre- 
tended warrant  or  process  has  expired. 

7.  That  the  said  warrant  or  process  does  not  conform  to  the  alleged  judg- 
ment of  the  said  Court  of  Oyer  and  Terminer  and  is  not  warranted  by  the  same. 

Wheeefoee,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue, 
directed  to  the  said  Joseph  L.  Liscomb,  warden  of  the  penitentiary  of  the 
city  of  New  York,  commanding  him  to  have  the  body  of  your  petitioner 
forthwith  before  the  court  or  officer  granting  said  writ,  together  with  the 
time  and  cause  of  such  imprisonment  and  detention. 

(Verification.)  William  M.  Tvteed. 

Writ. 

(Title.) 

The  People  of  the  State  of  New  York,  to  Joseph  L.  Liscomb,  Warden  of  the 
Penitentiary  of  the  City  of  New  Yorlc,  Greeting: 
We  command  you  that  you  have  the  body  of  William  M.  Tweed  by  you  im- 
prisoned and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such 
detention  and  imprisonment,  by  whatsoever  name  he  shall  be  called  or  charged, 
before  the  Court  of  Oyer  and  Terminer  in  and  for  the  city  and  county  of 
New  York  at  the  courthouse  in  the  city  of  New  York  on  the  17th  day  of 
December,  1874,  at  eleven  o'clock  a.  m.  of  that  day,,  to  do  and  receive  what 
shall  then  and  there  be  considered  concerning  him,  and  have  you  then  and 
there  this  writ. 

Witness,  Hon.   A.  E.   Lawrence,  justice  of  the  Supreme  Court,  the 
[l.s.J  15th  day  of  December,  1874. 

By  the  Court:  William  Walsh, 

Cleric. 
Indorsed  —  The  within  writ  allowed  this  15th  day  of  December,  1874. 

A.  E.  Lawrence, 
Justice  Supreme  Court. 

Return. 

(Title.) 

The  undersigned  warden  of  the  New  York  penitentiary  on  Blackwell's 
Island  respectfully  returns  and  shows,  that  he  received  the  annexed  paper 
marked  A  on  the  15th  day  of  December,  A.  D.  1874,  at  3  :25  p.  m.,  at  which 
time  there  was  in  the  New  York  Penitentiary  of  which  he  is  warden  the  body 
of  William  M.  Tweed,  whom  he  believes  to  be  the  person  named  in  said  paper 
marked  A,  and  who  was  so  there  under  custody  as  being  the  person  named  in 
the  original  paper,  of  which  the  annexed  paper,  marked  B,  is  a  copy,  and  the 
original  whereof  I  now  produce,  and  which  I  received  on  the  29th  day  of 
November,  A.  D.  1873,  together  with  the  body  of  the  said  Tweed,  whom  I 
have  had  and  retained  ever  since  under  and  by  virtue  of  said  original  paper 
or  warrant  of  commitment,  and  so  returning  the  undersigned  produces  the 
body  of  said  prisoner  in  obedience  to  the  command  expressed  in  paper  A. 

Joseph  Liscomb, 
Warden  of  the  Penitentiary. 
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(Title.)  Answer  to  Return. 

The  answer  of  William  Tweed  to  the  return  of  Joseph  L.  Liscomb  made  to 
the  writ  of  habeas  corpus  in  this  case: 
Said  William  M.  Tweed  says  and  avers: 

1.  That  there  is  no  record  of  a  judgment  of  any  court  of  competent  juris- 
diction which  in  terms  authorizes  or  purports  to  authorize  the  issuing  of  the 
pretended  warrant  or  commitment,  a  copy  whereof  is  annexed  to  said  return. 

2.  That  there  is  no  record  of  a  judgment  of  any  court  of  competent  juris- 
diction which  in  law  or  fact  did  or  does  authorize  the  issuing  of  said  warrant 
of  commitment. 

3.  That  the  court  from  which  said  warrant  of  commitment  annexed  to  the 
said  return  purports  to  have  been  issued  had  no  jurisdiction  nor  power  to  try 
the  alleged  misdemeanors  mentioned  in  the  said  warrant  of  commitment. 

4.  That  the  pretended  jury  by  whom  this  relator  is  alleged  under  said  war- 
rant to  have  been  tried  and  convicted  was  not  impanelled  according  to  the  law 
of  the  land,  was  not  a  lawful  jury  and  had  no  jurisdiction  or  power  to  try 
the  said  supposed  offenses  or  to  render  any  verdict  respecting  the  same. 

5.  That  the  alleged  judgment  in  execution  of  which  the  said  pretended  war- 
rant of  commitment  was  issued  was  and  is  absolutely  void  for  want  of  juris- 
diction to  render  the  same. 

6.  That  the  pretended  trial  and  the  pretended  conviction  were  for  one  mis- 
demeanor only,  for  which  no  imprisonment  for  more  than  one  year  and  no 
iine  greater  than  two  hundred  and  fifty  dollars  ($250)  could  be  pronounced  or 
adjudged  against  him,  although  for  such  imprisonment  and  conviction  the 
relator  has  already  been  imprisoned  for  more  than  one  year  under  said  pre- 
tended warrant  and  has  paid  a  fine  of  two  hundred  and  fifty  dollars  ($250). 

7.  That  if  the  said  one  year's  imprisonment  is  lawful,  which  the  relator 
denies,  each  and  every  pretended  sentence  of  said  court  whereby  said  relator 
was  condemned  to  any  further  or  other  imprisonment  or  to  pay  any  further 
or  other  fine  was  and  is  void. 

8.  That  the  term  of  the  relator's  imprisonment  under  the  said  pretended 
warrant  of  commitment  has  expired. 

9.  That  the  said  pretended  warrant  of  commitment  does  not  conform  to 
any  judgment  or  pretended  judgment  of  any  court  and  is  not  warranted  or 
authorized  by  the  same. 

10.  That  the  said  warrant  of  commitment  is  void  for  want  of  a  specification 
of  the  offense  or  offenses  whereof  it  is  pretended  that  the  relator  was  convicted. 

William  M.  Tweed. 
(Add  verification.) 

Petition:  Under  Void  Commitment  by  Court-Martial. 

SUPREME  COTJRT. 


The  People  ex  rel.  MORRIS  FREY, 

V. 

The  Wabden  op  the  County  Jail  or  New 
York  County,   etc. 


.  100  N.  Y.  20. 


To  the  Honorable  Supreme  Court  of  the  State  of  New  York,  City  and  County 
of  New  Yorh: 

The  petition  of  Morris  Frey  respectfully  shows : 

1.  That  your  petitioner  is  imprisoned  or  restrained  of  his  liberty  in  the 
county  jail  of  the  county  of  New  York  under  a  process  purporting  to  be  a 
military  warrant  issued  by  one  John  W.  Fleck,  as  president  of  a  regimental 
court-martial  of  the  11th  regiment,  N.  G.  S.  N.  Y. 
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2.  That  he  has  not  been  committed  and  is  not  detained  by  virtue  of  any 
judgment,  decree,  final  order  or  proceedings  issued  by  any  court  of  the 
United  States,  or  by  any  judge  thereof,  nor  is  he  committed  or  detained  by 
virtue  of  a  final  judgment  or  decree  of  a  competent  tribunal  of  civil  or  crim- 
inal jurisdiction,  or  a  final  order  thereof,  or  by  virtue  of  an  execution  or 
other  process  issued  upon  such  judgment,  decree  or  final  order,  as  specified  in 
section  2016  of  the  Code  of  Civil  Procedure. 

3.  The  cause  or  pretense  of  the  imprisonment  or  restraint  according  to 
the  best  knowledge  and  belief  of  your  petitioner  is  for  an  alleged  fine  of  twenty 
dollars  ($20)  imposed  on  your  petitioner  by  the  said  John  W.  Fleck  as  presi- 
dent of  said  regimental  court-martial. 

That  such  imprisonment  of  your  petitioner  is  illegal  and  unjust  for  the 
following  reasons,  to  wit: 

1.  That  your  petitioner  enlisted  when  he  was  under  twenty-one  years  of 
age,  without  the  consent  of  his  parent  then  and  now  living,  which  fact  was 
then  and  now  is  well  known  to  the  regiment  aforesaid,  and  that  your  petitioner 
is  now  under  twenty-one  years  of  age. 

2.  That  at  the  time  of  said  enlistment  the  oath  of  allegiance  was  not  duly 
administered  to  your  petitioner  as  required  by  law. 

3.  That  the  court-martial  before  which  your  petitioner  was  summoned  to 
appear  then  had  not  and  has  not  now  any  jurisdiction  over  your  petitioner. 

4.  That  when  your  petitioner  appeared  before  said  court-martial  he  de- 
manded of,  but  was  denied  by,  the  said  court,  the  right  to  be  heard  by  counsel. 

5.  That  your  petitioner  was  refused  the  right  to  be  heard  by  the  appellate 
court  of  appeal  from  the  decision  of  said  court-martial. 

6.  That  at  the  time  of  your  petitioner's  enlistment  no  enlistment  roll  was 
given  him  as  required  by  law. 

Wheeefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue 
directed  to  the  warden  of  the  said  county  jail  commanding  him  to  bring  and 
produce  the  body  of  your  petitioner,  Morris  Prey,  before  this  honorable  court 
at  such  time  and  place  as  this  court  shall  designate,  to  the  end  that  your 
petitioner  may  be  discharged  according  to  the  process  of  law. 

(Verification.)  Moeris  Fret. 

(Title.)  Return  Setting  Out  Jurisdiction. 

The  return  of  Capt.  John  W.  Fleck,  president  of  the  court-martial,  to 
the  writ  of  habeas  corpus  herein,  respectively  shows : 

1.  That  it  is  true  that  the  petitioner  was  under  age  when  he  enlisted,  but 
it  is  not  true  that  he  enlisted  without  the  consent  of  his  parent  or  guardian, 
as  appears  from  the  enlistment  papers  presented  herein. 

2.  That  said  enlistment  was  legal  and  in  proper  form  and  that  said  Frey 
was  duly  sworn  in  accordance  with  the  Military  Code. 

3.  That  the  court-martial  before  which  the  said  petitioner  was  tried  was 
convened  by  special  orders  and  in  compliance  with  law,  and  the  petitioner 
was  duly  summoned  before  said  court-martial  for  certain  delinquencies,  that 
he  appeared  and  after  due  hearing  was  fined  twenty  dollars  ($20). 

4.  That  it  is  not  true  that  the  petitioner  was  denied  the  right  to  appear 
by  counsel ;  the  case  was  adjourned  to  a  later  evening  of  which  the  petitioner 
had  notice,  and  also  of  his  right  to  appear  by  counsel. 

5.  That  as  this  respondent  is  informed  and  believes,  that  it  is  not  true 
that  the  petitioner  was  denied  the  right  of  appeal. 

6.  That  said  Frey  was  duly  committed  in  proper  form,  to  which  your  re- 
spondent begs  leave  to  refer  to  as  part  of  this  return. 

(Add  verification.)  John  W.  Fleck. 
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(Title.)  Traverse. 

The  traverse  of  Martin  Frey  to  the  return  made  to  his  petition,  etc.,  re- 
spectfully shows: 

1.  Your  petitioner  denies  the  statement  made  in  said  return  that  your 
petitioner's  alleged  enlistment  was  legal  and  in  proper  form,  and  that  your 
petitioner  was  sworn  in  accordance  with  the  Military  Code. 

2.  Your  petitioner  further  denies  he  was  duly  summoned  before  said  court- 
martial,  and  denies  that  he  had  any  bearing  whatsoever.  That  said  court- 
martial  then  had  not  and  has  not  now  any  jurisdiction  whatever  over  your 
petitioner. 

3.  Your  petitioner  further  denies  that  he  was  duly  notified  to  perform  the 
duty  for  which  the  alleged  neglect  of  which  he  was  notified  as  a  delinquent  as 
alleged  in  said  warrant  referred  to  in  the  return  of  Capt.  John  W.  Fleck. 
On  the  contrary,  your  petitioner  alleges  that  whatever  orders  were  sent  to 
petitioner  to  attend  drills,  the  same  were  not  served  as  petitioner  is  informed 
and  believes  in  accordance  with  the  requirements  of  the  Military  Code,  which 
fact  was  at  the  time  well  known  to  the  captain,  John  W.  Fleck,  president  of 
the  aforesaid  court-martial,  and  which  your  petitioner  will  be  able  to  prove  on 
the  proper  trial  of  the  issues  herein. 

4.  Your  petitioner,  further  traversing  said  return,  alleges  that  prior  to  his 
said  enlistment  in  said  regiment  your  petitioner  was  induced  to  Join  the  same 
on  the  false  representations  made  by  one  of  the  officers  thereof;  that  the  said 
regiment  was  not  governed  by  any  law  governing  regular  military  organiza- 
tions of  this  State ;  that  it  was  merely  a  social  body  of  persons  joined  together 
for  social  advancement,  and  that  in  case  of  sickness  your  petitioner  would  de- 
rive a  weekly  benefit  of  $10  during  his  sickness.  That  petitioner,  relying  upon 
the  representations  so  made  to  him  as  aforesaid,  and  believing  them  to  be 
true,  consented  to  become  a  member.  That  thereupon  the  petitioner  became 
admitted,  without  the  knowledge  or  consent  of  his  father,  and  without  being 
asked  to  obtain  said  consent. 

That  your  petitioner  was  asked  to  sign  a  paper  in  petitioner's  name  and  in 
the  name  of  his  father,  which  petitioner  did  without  knowing  the  contents 
thereof,  and  which  were  kept  concealed  from  petitioner's  view.  That  said 
paper  was  not  signed  by  petitioner  at  the  headquarters  of  said  regiment,  but 
at  a  tailor  shop  in  Second  avenue,  near  84th  street,  "New  York  city. 

5.  Your  petitioner  begs  leave  to  refer  to  the  affidavit  of  Samuel  Frey, 
hereto  annexed,  and  which  is  made  part  of  this  traverse. 

"Wherefoee,  your  petitioner  prays  that  he  may  be  discharged  from  im- 
prisonment as  prayed  for  in  said  petition. 

MoKEis  Feet. 
(Add  verification.) 

Court  Order  Remanding  Prisoner. 

(Title.)  (Caption  Special  Term.) 

Upon  the  petition  for  a  writ  of  habeas  corpus  herein  filed,  and  the  writ  of 
habeas  corpus  thereon  issued  and  upon  the  return  thereto,  also  filed,  and  the 
proceedings  had  before  the  court-martial,  etc.,  and  after  hearing  Isaac  L. 
Sink,  Esq.,  attorney  for  relator  for  the  motion  to  discharge  relator,  and 
Horatio  C.  King,  Esq.,  judge-advocate-general,  etc.,  in  opposition  thereto: 

It  is  ordered  that  said  writ  of  habeas  corpus  be  and  the  same  is  hereby  dis- 
missed, and  the  relator  Morris  Frey  is  hereby  remanded  back  to  the  custody 
of  the  warden  of  the  county  jail  of  the  county  of  New  York. 

It  is  further  ordered  that  Isaac  L.  Sink,  Esq.,  the  attorney  for  the  relator, 
in  whose  custody  the  relator  was  placed  pending  the  decision  of  this  applica- 
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tion,  STirrender  the  said  Morris  Frey  to  the  warden  of  the  county  jail  of  New 
York  county  within  forty-eight  hours  after  the  service  of  a  duly  certified  copy 
of  this  order  upon  him.  Patrick  Keeistan, 

Clerh. 
Petition  by  Prisoner. 

ULSTER  COUNTY  COURT. 


People  Ex  Rei,.  RICHARD  STOKES, 

V. 

JOSEPH  H.  RISELEY,  Shebipf,  Etc. 


>■  38  Hun  280. 


To  the  County  Judge  of  Ulster  County  ■■ 

The  petition  of  Eichard  Stokes  respectfully  shows,  that  he  is  now  a  pris- 
oner confined  in  the  custody  of  George  Young,  sheriff  of  Ulster  county,  at 
the  county  jail  in  said  county,  for  supposed  criminal  offense. 

Your  petitioner  further  shows,  that  such  confinement  is  by  virtue  of  a  com- 
mitment made  by  one  F.  D.  L.  Montanye,  a  justice  of  the  peace  of  the  town  of 
Marbletown,  a  copy  of  which  is  hereto  annexed,  and  to  which  reference  is 
made  for  the  grounds  thereof. 

And  your  petitioner  further  shows  that,  to  his  best  knowledge  and  belief, 
he  is  not  committed  or  detained  by  virtue  of  any  process  issued  by  any  court 
of  the  United  States  or  any  judge  thereof,  or  by  virtue  of  the  final  judgment 
or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  final 
order  of  such  court,  or  by  virtue  of  any  execution  upon  such  judgment  or 
decree. 

Your  petitioner  further  shows,  that  he  is  advised  by  his  counsel,  John  F. 
Cloonan,  of  ,  N".  Y.,  and  verily  believes  that  his  imprisonment  is 

illegal,  and  that  such  illegality  consists  in  this:  That  the  commitment  of 
said  magistrate  commits  him  to  the  county  jail  for  the  period  of  one  year 
in  default  of  payment  of  the  fine  of  two  hundred  and  fifty  dollars  ($250) 
thereby  imposed,  and  that  it  is  void  under  section  718  of  the  Code  of  Crim- 
inal Procedure. 

Wherefore,  your  petitioner  prays  for  a  writ  of  habeas  corpus  to  the  end 
that  he  may  be  bailed  or  discharged  from  custody. 

Dated,  Eichard  Stokes. 

(Title.)  Notice  to  Interested  Party. 

To  J.  N".  Vanderlyn-,  Esq.,  District  Attorney  of  Ulster  County: 

Please  take  notice  that  a  writ  of  habeas  corpus,  to  inquire  into  the  imprison- 
ment of  Eichard  Stokes,  now  confined  by  George  Young,  sheriff  of  Ulster 
county,  in  the  common  jail  of  said  county,  on  a  commitment  made  by  a  court 
of  special  sessions  in  the  town  of  Marbletown,  has  been  issued,  and  made 
returnable  on  the  10th  day  of  May,  1887,  before  the  Hon.  William  S.  Ken- 
yon,  county  judge  of  Ulster  county,  at  his  chambers  in  the  city  of  Kingston, 
at  ten  o'clock  in  the  forenoon  of  that  day. 

Dated,   John  F.  Cloonan, 

Attorney  for  Petitioner. 

Return,  Where  Person  is  in  Custody  (38  Hun,  280). 

(Title.) 

To  the  Eon.  WiLtiAM  S.  Kenton,  County  Judge  of  Ulster  County: 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I  certify  and 
return :  That  on  the  31st  day  of  April,  1887,  and  before  the  said  writ  came 
to  me,  the  said  Eichard  Stokes  was  in  my  custody  and  detained  by  me  in  the 
county  jail  of  the  county  of  Ulster,  under  and  by  virtue  of  a  commitment,  a 
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copy  of  which  is  hereto  annexed,  issued  by  F.  D.  L.  Montanye,  Esq.,  a  justice 
of  the  peace  of  the  town  of  Marbletown  in  said  county.  That  the  said  Eichard 
Stokes  is  still  in  my  custody  under  said  commitment,  all  of  which  I  certify 
and  have  now  here  the  body  of  said  Eichard  Stokes,  as  by  said  writ  I  am 
commanded.  Geoege  Young, 

Sheriff. 

Order  to  Admit  to  Bail. 


In  the  Matter  of  the  Application  01" 
EICHARD  STOKES  for  a  Wbit  op  Habeas 
Corpus. 


►  38  Hun,  280. 


The  above-named  petitioner,  having  sued  out  a  writ  of  habeas  corpus,  and 
writ  of  certiorari  to  review  detention,  and  a  return  thereto  having  been  made, 
and  such  return  having  been  traversed  by  the  said  petitioner  and  a  hearing 
having  this  day  been  had,  and  it  appearing  that  the  said  Eichard  Stokes  is 
entitled  to  be  admitted  to  bail: 

Kow,  after  hearing  John  F.  Cloonan  for  the  petitioner,  and  J.  N.  Van- 
derlyn,  Esq.,  opposed,  it  is 

Ordered,  that  the  said  Eichard  Stokes  be  discharged  from  imprisonment  on 
his  entering  into  a  recognizance,  with  two  sufficient  sureties,  to  the  people 
of  the  State  of  New  York,  to  appear  at  the  next  court  of  special  sessions  to 
be  held  in  and  for  the  county  of  Ulster,  at  the  courthouse  in  the  city  of 
Kingston,  on  the  10th  day  of  June  next,  and  not  to  depart  the  court  without 
leave,  and  to  abide  the  judgment  and  order  of  the  court. 

William  S.  Ken-ton, 


In  the  Matter  of  the  Application  of 
RICHARD  STOKES  for  a  Writ  of  Habeas 
Corpus. 


Order  Discharging  Prisoner. 

►38  Hun,  280. 


County  Judge. 


Wheeeas,  a  writ  of  habeas  corpus  has  been  heretofore  issued  on  the  appli- 
cation of  Eichard  Stokes  to  the  sheriff  of  Ulster  county,  commanding  him 
to  bring  up  the  body  of  said  Stokes  for  the  purpose  of  inquiry  into  the  cause 
of  his  detention,  and  the  said  prisoner  having  been  brought  before  me  and  an 
examination  had,  and  it  appearing  on  such  examination  that  the  said  Eichard 
Stokes  is  unlawfully  imprisoned  and  restrained  of  his  liberty  by  reason  of 
want  of  jurisdiction  on  the  part  of  the  court  of  special  sessions  at  which  he 
was  tried: 

N"ow,  after  hearing  John  E.  Cloonan  on  behalf  of  the  prisoner,  and  J.  N. 
Vanderlyn,  district  attorney,  opposed,  it  is,  therefore,  finally 

Ordered,  that  the  said  Eichard  Stokes  be  and  hereby  is  forthwith  discharged 
from  the  custody  of  the  sheriff  of  Ulster  county,  and  from  further  imprison- 
ment under  and  by  virtue  of  the  commitment  of  the  court  of  special  sessions, 
made  herein  by  E.  D.  L.  Montanye,  Esq.,  by  which  he  was  held  by  said  sheriff. 

It  is  held  in  People  v.  Barnett,  13  Aljb.  8,  that  an  affidavit  is  necessary 
as  to  judge  being  disqualified.  The  affidavit  should  be  explicit,  and  it  is 
not  enough  for  the  deponent  to  state  he  cannot  find  a  judge,  and  it  shoiild 
not  be  made  several  days  before  the  application.  People  v.  Barnett,  13 
Abb.  8.  By  People  v.  Folmsbee,  60  Barb.  480,  and  People  ex  rel.  v. 
HanrMj  3  How.  39,  it  is  held  that  this  does  not  affect  the  jurisdiction. 
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Precedents  in  Proceeding  to  Obtain  Discharge  of  Person  Held 
under  Executive  Warrant  in  Extradition  Proceedings.  People 
ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176 

SUPREME  COURT.  Petition. 


People  Ex  Rel.  CHARLES  E.  C0RKRA5T 

V. 

JAMES  L.  HYATT  as  Chief  op  Police  of 
THE  City  of  Albany. 

_ -J 


To  Hon.  D.  Cady  Heeeiok,  Justice  of  the  Supreme  Court  of  the  State  of 
New  York: 

The  petition  of  Charles  E.  Coekran  respectfully  shows  that  he  is  impris- 
oned and  restrained  in  his  liberty  at  the  second  precinct  station-house  in  the 
city  of  Albany,  N.  Y.,  by  James  L.  Hyatt,  chief  of  police  of  the  city  of  Albany ; 
that  he  has  not  been  committed  and  is  not  detained  by  virtue  of  any  judgment, 
decree,  final  order  or  process  issued  by  a  court  or  judge  of  the  United  States, 
in  a  case  where  such  courts  or  judges  have  exclusive  jurisdiction  under  the 
laws  of  the  United  States,  or  have  acquired  exclusive  jurisdiction  by  the  com- 
mencement of  legal  proceedings  in  such  a  court;  nor  is  he  committed  or 
detained  by  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal  of 
civil  or  criminal  jurisdiction,  of  the  final  order  of  such  a  tribunal  made  in  a 
special  proceeding  instituted  for  any  cause  except  to  punish  him  for  a  con- 
tempt; or  by  virtue  of  an  execution  or  other  process  issued  upon  such  a  judg- 
ment, decree  or  final  order;  that  the  cause  or  pi^tense  of  the  imprisonment 
or  restraint  of  petitioner,  according  to  the  best  knowledge  and  belief  of 
your  petitioner,  is  by  virtue  of  an  arrest  made  in  pursuance  of  an  execu- 
tive warrant,  issued  by  the  Hon.  Benjamin  B.  Odell,  Jr.,  Governor  of  the 
State  of  New  York,  on  two  requisitions  from  the  Governor  of  the  State  of 
Tennessee,  reciting  that  the  petitioner  has  been  indicted  in  the  State  of 
Tennessee  for  the  crime  of  grand  larceny  and  false  pretenses,  and  was  a 
fugitive  from  the  justice  of  the  State  of  Tennessee. 

Your  petitioner  further  shows  that  his  arrest  and  imprisonment  is  illegal, 
and  he  is  unlawfully  restrained  of  his  liberty  in  that  he  is  restrained  of  his 
liberty  in  violation  of  the  law  of  the  United  States,  namely,  the  act  of 
February  13,  1793,  section  5278  of  the  Eevised  Statutes  of  the  United  States, 
in  this,  that  the  executive  warrant,  under  which  he  is  now  restrained,  shows 
that  the  crimes  with  which  he  is  charged  were  committed  in  the  State  of 
Tennessee;  that  the  papers  accompanying  the  demand  of  the  Governor  of 
Tennessee  are  not  authenticated  as  required  by  that  act;  that  it  nowhere 
appears  that  your  petitioner  was  personally  within  the  limits  of  the  State  of 
Tennessee  at  the  time  said  alleged  crimes  are  stated  to  have  been  committed; 
that  the  Governor  of  the  State  of  ISTew  York  had  no  jurisdiction  to  issue  his 
warrant  in  that  it  did  not  appear  before  him  that  your  petitioner  was  a 
fugitive  from  the  justice  of  the  State  of  Tennessee  or  had  fled  therefrom; 
that  it  did  not  appear  that  there  was  any  evidence  before  the  Governor  of  the 
State  of  Tennessee  at  the  time  he  issued  his  demand  that  your  petitioner  was 
personally  or  constructively  within  the  limits  of  the  State  of  Tennessee  when 
the  crimes  are  alleged  to  have  been  committed;  that  it  appears  on  the  face 
of  the  indictment  accompanying  the  requisitions  of  the  Governor  of  Tennessee 
that  no  crime  under  the  laws  of  Tennessee  is  charged  or  has  been  committed; 
that  your  petitioner  has  been  unable  to  procure  a  copy  of  the  executive  war- 
rant or  the  papers  upon  which  the  same  was  issued  and,  therefore,  is  unable  to 
attach  the  same  hereto. 
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Wherefoee,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue, 
directed  to  said  James  L.  Hyatt,  chief  of  police  of  the  city  of  Albany,  com- 
manding him  that  he  have  the  body  of  said  Charles  E.  Corkran,  by  him  impris- 
oned and  detained,  together  with  the  cause  of  such  imprisonment  and  deten- 
tion before  Hon.  D.  Cady  Herrick,  justice  of  the  Supreme  Court  of  the  State 
of  New  York,  at  his  chambers  in  the  City  Hall,  in  the  city  of  Albany,  N".  Y., 
on  the  day  of  March,  1902,  at         o'clock. 

Dated, , 

(Add  verification.) 

Writ  of  Habeas  Corpus. 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  James  L.  Hyatt, 
Chief  of  Police  of  the  City  of  Albany: 
We  command  you  that  you  have  the  body  of  Charles  E.  Corkran,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and  cause  of 
such  imprisonment  and  detention  by  whatsoever  name  the  said  Charles  E. 
Corkran  is  called  or  charged,  before  Hon.  D.  Cady  Herrick,  justice  of  the 
Supreme  Court,  at  his  chambers  in  the  City  Hall,  in  the  city  of  Albany,  on  the 
17th  day  of  March,  1902,  at  9  :30  o'clock  in  the  forenoon,  to  do  and  receive 
what  shall  then  and  there  be  considered  concerning  the  said  Charles  E.  Cork- 
ran,  and  have  you  then  there  this  writ. 

Witness,  Hon.  D.  Cady  Herrick,  one  of  the  justices  of  the  Supreme 
Court  of  the  State  of  New  York,  the  13th  day  of  March,  1903. 

(Title.)  Return  to  Writ. 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  return  of  James  L.  Hyatt,  chief  of  police  of  the  city  of  Albany,  to  the 
writ  of  habeas  corpus  hereto  annexed. 

Obedient  to  the  command  of  the  annexed  writ,  I  do  hereby  certify  the 
return : 

That  before  the  said  writ  came  to  me  and  on  the  13th  day  of  March,  1903, 
Charles  E.  Corkran,  named  herein,  was  in  my  custody  and  detained  by  me,  as 
chief  of  police  of  the  city  of  Albany,  under  and  by  virtue  of  a  warrant  issued 
by  the  Governor  of  the  State  of  New  York  for  the  extradition  of  said  Charles 
E.  Corkran,  charged  with  the  commission  of  the  crime  of  larceny  and  false 
pretenses  in  the  State  of  Tennessee,  a  copy  of  which  warrant  is  hereto  annexed 
and  made  part  of  this  return: 

That  the  said  Charles  E.  Corkran  is  still  in  my  custody  and  by  me  detained 
by  virtue  of  said  warrant. 

All  of  which  I  certify  and  I  have  here  the  body  of  said  Charles  E.  Corkran, 
as  by  the  said  writ  I  am  commanded. 

Dated, , 

(Title.)  Traverse  to  Return. 

STATE   OF   NEW   YORK,       | 

CiTT    AND    COtFNTY    OF    ALBANY,     (  ^^- ' 

Charles  E.  Coekeait,  being  duly  sworn,  says  that  he  denies  that  he  com- 
mitted either  the  crime  of  larceny  or  false  pretenses,  or  any  other  crime  in 
the  State  of  Tennessee;  he  further  denies  that  he  was  within  the  State  of 
Tennessee  at  the  times  mentioned  in  the  indictments  upon  which  the  requisi- 
tion of  the  Governor  was  issued  and  upon  which  the  warrant  of  the  Governor 
of  the  State  of  New  York  for  his  surrender  was  granted ;  that  he  has  read  the 
indictments  before  the  Governor  of  the  State  of  New  York,  upon  which  his 
warrant  of  arrest  was  issued,  and  those  indictments  charge  him  with  the  com- 
mission of  the  crime  of  larceny  and  false  pretenses  on  the  20th  and  30th  days 
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•of  April,  1901,  the  8th  day  of  May,  1901,  and  the  17th  day  of  June,  1901, 
and  24th  day  of  June,  1901.  Deponent  further  says  that  he  was  not  in  the 
State  of  Tennessee  at  any  time  in  the  months  of  March,  April,  May  or  June, 
1901,  or  any  time  for  more  than  a  year  prior  to  the  month  of  March,  1901. 
Deponent  further  denies  that  he  fled  from  the  State  of  Tennessee  or  that  he 
is  a  fugitive  from  the  justice  of  the  State  of  Tennessee. 

Deponent  further  says  that  he  has  heard  read  the  papers  accompanying  the 
requisition  of  the  Governor  of  the  State  of  Tennessee  to  the  Governor  of  the 
State  of  New  York,  and  that  said  papers  do  not  contain  any  evidence  or 
proof  that  said  Charles  E.  Corkran  was  in  the  State  of  Tennessee  at  any 
stated  time  since  the  36th  and  37th  days  of  May,  1899,  and  do  not  contain  any 
evidence  or  proof  that  said  Charles  E.  Corkran  was  in  the  State  of  Tennessee 
on  any  day  in  any  of  the  months  set  forth  in  said  indictments  when  the  said 
crime  or  crimes  are  alleged  to  have  been  committed. 
(Jurat.) 

Order  Dismissing  Writ. 

(Title.)  (Special  Term  caption.) 

Upon  the  petition  for  a  writ  of  habeas  corpus  herein  filed,  and  the  writ  of 
habeas  corpus  thereon  issued,  and  upon  the  return  thereto  filed,  and  upon  the 
proceedings  and  testimony  had  before  the  court,  and  after  hearing  Mark 
Cohn,  Esq.,  for  the  relator  and  J.  Murray  Downs  in  opposition  thereto,  it  is 
now  on  motion  of  Scherer  &  Downs,  attorneys  for  the  defendant. 

Ordered,  that  the  said  writ  of  habeas  corpus  be  and  the  same  is  hereby  dis- 
missed, and  the  said  relator,  Charles  E.  Corkran,  is  hereby  remanded  back  to 
the  custody  of  the  defendant,  James  L.  Hyatt,  as  chief  of  the  police  of  the 

city  of  Albany,  N.  Y.  , 

Justice  Supreme  Court. 
This  order  was  affirmed  by  the  Appellate  Division,  but  reversed  by  the 
Court  of  Appeals  and  the  relator  discharged.     See  People  ex  rel.  Corkran  v. 
Hyatt,  173  N.  Y.  176,  reversing  73  App.  Div.  629. 

Order  Granting  Stay  and  Fixing  Bail. 

(Title.)  (Special  Term  Caption.) 

The  writ  of  habeas  corpus  issued  herein  on  the  13th  day  of  March,  1902, 
having  been  dismissed  and  the  application  to  discharge  the  relator  denied  by 
Mr.  Justice  D.  Cady  Herrick,  on  the  19th  day  of  March,  1902,  and  the  said 
justice  having  made  an  order  remanding  the  relator  to  the  custody  of  James 
L.  Hyatt,  chief  of  police  of  the  city  of  Albany,  and  granting  a  stay  of  pro- 
ceedings to  enable  the  relator  to  apply  to  any  justice  of  the  Supreme  Court  of 
the  State  of  New  York  for  a  stay  of  proceedings  and  to  be. liberated  on  bail 
pending  the  decision  of  an  appeal  from  the  order  of  Mr.  Justice  D.  Cady 
Herrick,  denying  the  application  of  the  relator  for  his  discharge,  and  an  ap- 
plication having  been  duly  made  to  Mr.  Justice  Alden  Chester,  justice  of  the 
Supreme  Court  of  the  State  of  New  York,  at  his  chambers  in  the  city  of 
Albany,  New  York,  on  the  19th  day  of  March,  1902,  for  a  stay  of  proceed- 
ings herein  and  to  admit  the  relator  to  bail  pending  the  appeal  from  the  said 
order  of  Mr.  Justice  D.  Cady  Herrick,  now,  after  hearing  Mark  Cohn,  Esq., 
of  counsel  for  Charles  F.  Corkran,  the  relator  herein,  in  favor  of  such  appli- 
cation, and  J.  Murray  Downs,  Esq.,  of  counsel  for  James  L.  Hyatt,  chief  of 
police  of  the  city  of  Albany,  and  Vernon  Sharp,  agent  of  the  State  of  Ten- 
nessee, in  opposition,  and  due  deliberation  had,  it  is 

Ordered,  that  a  stay  of  all  proceedings  under  the  order  of  the  Special  Term 
of  the  Supreme  Court  held  by  Mr.  Justice  D.  Cady  Herrick,  made  on  the  19th 
day  of  March,  1903,  remanding  the  custody  of  the  relator  to  James  L.  Hyatt, 
Vol.  11  —  19 
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chief  of  police  of  the  city  of  Albany,  N".  Y.,  and  denying  the  application  of 
relator  to  be  discharged  from  imprisonment,  be  and  the  same  hereby  is 
granted  until  the  decision  of  the  Appellate  Division  of  the  Supreme  Court  of 
the  State  of  New  York,  Third  Judicial  Department,  on  the  appeal  taken 
herein  to  the  said  Appellate  Division  of  the  Supreme  Court,  Third  Judicial 
Department,  from  the  said  order  of  Mr.  Justice  D.  Cady  Herrick ;  it  is  further 
Ordered,  that  the  said  Charles  P.  Corkran  be  admitted  to  bail  pending  said 
appeal  in  the  sum  of  seventy-five  hundred  dollars  ($7,500),  in  an  undertaking 
to  be  approved  by  a  justice  of  this  court,  on  notice  to  the  counsel  for  the  said 
chief  of  police,  and  on  the  filing  and  approval  of  said  undertaking,  the  said 
Charles  B.  Corkran  be  liberated  and  discharged  from  arrest;  and  that  in  the 
meantime,  and  until  the  giving  and  approval  of  said  undertaking,  the  said 
Charles  E.  Corkran  remain  in  the  custody  of  James  L.  Hyatt,  chief  of  police 
of  the  city  of  Albany,  within  the  jurisdiction  of  this  court,  to  wit,  in  the  county 
of  Albany,  N.  Y.  Enter. 


Justice  Supreme  Court, 

Order  Remanding  Petitioner. 
NEW  YORK  SUPREME  COURT. 

In   the    Matter   op   the   Application    of 

FREDERICK  L.  TAYLOR  for  a  Writ  of   >»  143  N.  Y.  219. 
Habeas  Corpus. 

It  appearing  on  the  return  of  the  writ  of  habeas  corpus  allowed  by  me,  that 
Frederick  L.  Taylor,  upon  whose  petition  the  said  writ  was  issued,  is  lawfully 
detained  by  the  sheriff  of  Tompkins  county  by  virtue  of  a  mandate  of  the 
Court  of  Oyer  and  Terminer,  committing  said  Frederick  L.  Taylor  to  the 
custody  of  the  sheriff  of  Tompkins  county  for  a  criminal  contempt  committed 
in  the  presence  and  in  the  view  of  said  court,  a  copy  of  which  said  mandate 
is  annexed  to  the  return  of  said  sheriff  and  made  a  part  thereof,  and  which 
criminal  contempt  for  which  the  said  Frederick  L.  Taylor  was  committed  to 
the  custody  of  the  sheriff  of  Tompkins  county  as  aforesaid  is  specially  and 
plainly  charged  in  said  mandate: 

And  it  further  appearing  that  said  Court  of  Oyer  and  Terminer  had  full 
jurisdiction  and  authority  to  charge  and  commit  for  contempt,  and  that  the 
said  Frederick  L.  Taylor  is  not  entitled  to  be  bailed : 

I  do  hereby  finally  order  that  all  the  proceedings  in  this  matter  be  and  the 
same  hereby  are  dismissed  and  the  prisoner  remanded  to  the  custody  of  the 
sheriff  of  Tompkins  county.  Walter  Lloyd  Smith, 

Justice  Supreme  Court. 

Petition  to  Obtain  Custody  of  Infant. 


In  the  Matter  of  the  Application  of 
ALONZO  FREEMAN  foe  a  Writ  of 
Habeas  Corpus  to  Being  up  the  Body  or 
HENRY  FREEMAN,  an  Infant. 


To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  Alonzo  Freeman,  of  the  city  of  Syracuse,  respectfully  shows : 
That  he  is  the  husband  of  Celia  Freeman,  who  also  resides  in  said  city  but 
apart  from  your  petitioner.  That  said  Celia  Freeman  has  the  custody  of  an 
infant  child  of  your  petitioner  and  his  said  wife,  named  Henry  Freeman,  aged 
thirteen  years. 


HABEAS  CORPUS  AND  THE  WRIT  OF  CEETIOEAEI.         1301 

That  your  petitioner  is  engaged  in  business  as  a  master  mechanic  in  said 
city  and  is  able  and  willing  to  support  said  child;  that  he  resides  with  his 
mother,  tjie  grandmother  of  said  child,  who  is  willing  to  take  the  care  of 
said  child  so  far  as  may  be  necessary,  and  that  the  petitioner  is  desirous  that 
said  child  shall  have  a  home  with  your  petitioner  and  its  grandmother.  That 
his  said  wife  has  no  means  of  her  own  for  the  support  or  education  of  said 
child. 

Wherefoee,  your  petitioner  prays  a  writ  of  habeas  corpus  to  deliver  said 
child  from  the  custody  of  its  mother,  and  that  your  petitioner  may  be  awarded 
the  custody  of  said  child. 

(Signature  and  veriiication  as  to  pleading.) 

Habeas  Corpus  for  Custody  of  Child   (People  ex  rel.  Sinclair  v.  Sinclair,  91  App. 

Div.  322). 

Petition. 
SUPREME  COURT  — New  York  CouiN-TY. 


The  People  oi-  the  State  op  New  York  on 
THE  Relation  of  ELLA  SINCLAIR, 

V. 

DANIEL  A.  SINCLAIR. 


To  the  Supreme  Court  of  the  State  of  New  Yorlc,  County  of  New  Yorh: 

The  petition  of  Ella  Sinclair  respectively  shows  that  your  petitioner  is  over 
the  age  of  twenty-one  years ;  is  now  and  has  been  for  many  years  a  resident  of 
the  borough  of  Manhattan,  city  of  New  York. 

That  your  petitioner's  infant  son,  Hugh  Sinclair,  now  aged  three  years,  was 
forcibly  and  wrongfully  restrained  and  detained  by  him,  against  the  wishes 
of  your  petitioner. 

That  said  Hugh  Sinclair  has  not  been  committed  nor  is  he  detained  by 
virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
ease  where  such  courts  or  judges  have  exclusive  jurisdiction  under  the  laws 
of  the  United  States,  or  have  acquired  exclusive  jurisdiction  by  the  com- 
mencement of  legal  proceedings  in  such  a  court. 

That  he  has  not  been  committed  nor  is  he  detained  by  virtue  of  the  final 
judgment  or  decree  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction ; 
or  the  final  orders  of  such  a  tribunal,  made  in  a  special  proceeding,  instituted 
for  any  cause,  or  by  virtue  of  an  execution  or  other  process  issued  upon  such  a 
judgment,  decree  or  final  order. 

The  cause  or  pretense  of  such  restraint  and  detention  according  to  the  best 
knowledge  and  belief  of  petitioner  is  that  the  said  defendant  claims  that  he  is 
entitled  to  have  and  hold  the  custody  of  such  child  against  the  wishes  of 
your  petitioner  because  he  is  his  father. 

Your  petitioner  further  shows:  That  your  petitioner  intermarried  with 
said  defendant  Daniel  A.  Sinclair,  on  or  about  the  2d  day  of  June,  1896,  at 
the  city  of  New  York  and  since  said  date  thereafter  lived  with  said  defend- 
ant as  his  wife  up  to  the  2d  day  of  July,  1903.  That  until  about  four  years 
ago,  petitioner  hired  and  paid  the  rent  for  places  of  abode  occupied  by  them 
and  at  the  latter  period,  about  four  years  ago,  your  petitioner  purchased  the 
house  No.  809  Lexington  avenue,  borough  of  Manhattan,  as  a  place  of  resi- 
dence for  herself  and  her  family  at  the  express  solicitation  of  her  family, 
and  deponent  furnished  same  throughout  at  her  own  exclusive  expense;  in 
which  house  she  permitted  the  defendant  to  reserve  for  his  own  use  an  office. 

That  on  July  2,  1903,  said  defendant  deserted  your  petitioner  and  has 
never  since  provided  for  her,  nor  did  he  ever  contribute  to  the  support  of 
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petitioner  since  her  marriage,  nor  to  the  support  of  said  infant;  so  that  the 
entire  expense  of  said  household,  including  living  expenses  and  clothing,  has 
been  borne  and  paid  exclusively  by  your  petitioner. 

That  on  and  prior  to  the  7th  day  of  August,  1903,  your  petitioner  was  tem- 
porarily sojourning  with  her  said  child  at  a  country  place  at  Pine  Hill,  Ulster 
county,  N.  Y. 

That  on  said  August  7,  1903,  said  defendant  forcibly  and  with  force  and 
arms,  armed  with  a  revolver,  a  deadly  weapon,  while  petitioner  had  said 
child  in  her  custody,  pointed  said  revolver  and  directed  same  at  your  petitioner 
and  threatened  to  shoot  her,  if  she  attempted  to  interfere  with  or  restrain 
him  in  such  act,  and  thereupon  assaulted  your  petitioner  and  seized  said  child, 
wresting  him  forcibly  from  her,  and  entered  a  carriage  with  said  child,  and 
brought  him  to  ISTew  York  city,  all  against  the  entreaties  and  Tvifihes  of  your 
petitioner  and  now  restrains  and  detains  him. 

That  said  child  is  of  very  tender  years;  he  was  born  March  30,  1900,  and 
is  now  aged  three  years. 

He  was  nursed  from  infancy  by  your  petitioner  and  has  always  been  under 
her  supervision,  care,  custody  and  guidance,  no  other  person  having  nursed 
or  cared  for  him.  And  deponent  verily  believes  that  the  interests  and  welfare 
of  said  child  will  be  much  better  guarded  and  cared  for,  and  his  best  interests 
subserved  by  continuing  in  her  care  and  custody. 

That  your  petitioner  is  amply  responsible  and  has  ample  and  sufficient 
means  to  maintain  and  educate  said  child  and  also  to  support  herself.  She 
is  the  owner  of  real  as  well  as  personal  estate  in  this  city.  That  said  defendant 
has  no  property,  and  if  he  is  in  the  receipt  of  any  income,  deponent  has  no 
knowledge  of  it  as  he  has  never  contributed  to  her  support. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue 
directed  to  Daniel  A.  Sinclair  commanding  him  to  appear  before  this  court, 
or  one  of  the  justices  thereof,  and  that  your  petitioner  may  be  awarded  the 
custody  of  said  child,  Hugh  Sinclair;  also  for  such  other  and  further  relief 
as  may  be  just. 

No  other  application  for  this  writ  has  heretofore  been  made  to  any  other 
court  or  judge. 

Dated,  New  York,  August  13,  1903.  Ella  Sinclair, 

(Add  verification.)  Petitioner. 

Return  Where  Person  is  not  in  Custody  of  Party  to  Whom  Writ  is  Directed. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  return  of  Celia  Freeman  alleges  and  shows  to  the  court  that  the  in- 
fant, Henry  Freeman,  is  not  and  has  not  been  at  any  time  for  three  months 
last  past  under  her  control  or  in  her  custody. 

That  as  she  is  informed  and  believes,  the  said  Henry  Freeman  is  now  at 
Litchfield,  in  the  State  of  Connecticut,  and  your  petitioner  cannot  produce  the 
body  of  said  Henry  Freeman.  Celia  Freeman. 

(Add  verification.) 

(■Title  ■>  Petition  for  Warrant  to  Bring  up  Prisoner. 

The  petition  of  Alonzo  Freeman  shows  to  the  court  that  heretofore  on  his 
application  a  writ  of  habeas  corpus  issued  out  of  this  court,  commanding 
Celia  Freeman  to  bring  up  the  body  of  Henry  Freeman,  an  infant;  that 
service  of  such  process  was  duly  made,  and  that  Celia  Freeman  threatens  to 
leave  the  State  of  New  York  and  remove  permanently  with  said  Henry  Free- 
man to  the  State  of  Connecticut.     That  said  Celia  Freeman  obtained  the 
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custody  of  the  said  infant  by  forcibly  taking  him  from  the  custody  of  his 
grandmother,  and  committed  an  assault  in  so  doing.  That  she  has  informed 
several  persons  of  her  intention  to  leave  the  State,  and  has  made  preparation 
for  her  departure  before  the  return  day  of  said  writ,  and  this  petitioner  has 
good  reason  to  believe  that  she  will  remove  said  infant  from  the  State  before 
such  return  day.  Wherefore  your  petitioner  prays  that  a  warrant  issue  pur- 
suant to  the  provisions  of  section  2054  of  the  Code  of  Civil  Procedure,  to 
bring  up  the  said  Henry  Freeman  before  this  court  to  be  dealt  with  according 
to  law. 

(Add  verification.)  Alonzo  Febeman. 

(Title.)  Warrant. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of  Ulster: 
It  appearing  by  the  petition  of  Alonzo  Freeman  this  day  read  and  filed,  that 
there  is  good  reason  to  believe  that  Celia  Freeman  is  about  to  remove  the  body 
of  Henry  Freeman,  an  infant,  to  the  State  of  Connecticut,  and  out  of  the 
State  of  New  York,  before  the  return  day  of  a  writ  of  habeas  corpus  hereto- 
fore issued  out  of  this  court,  commanding  said  Celia  Freeman  to  bring  up  the 
said  Henry  Freeman:  We  do,  therefore,  command  you  to  bring  forthwith 
before  this  court  the  body  of  the  said  Henry  Freeman,  to  be  dealt  with  ac- 
cording to  law,  and  also  the  body  of  the  said  Celia  Freeman. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal 
[l.  s.]  of  the  court  to  be  afiBxed.  James  A.  Betts, 

Justice  Supreme  Court. 

(Title.)  Warrant  of  Attachment  for  Disobedience  to  Writ. 

The  People  of  the  State  of  New  YorJc  to  the  Sheriff  of  the  County  of  Ulster, 
in  the  State  of  New  York: 

Whereas,  on  the  ....  day  of  December, ,  a  writ  of  habeas  corpus 

was  issued  out  of  the  Supreme  Court,  directed  to  Celia  Freeman,  command- 
ing her  to  have  the  body  of  Henry  Freeman  before  the  Special  Term  of  said 
court,  to  be  held  at  the  courthouse  in  the  city  of  Kingston,  on  the  ....  day 

of  December,   ,  then  to  do  and  receive  what  should  be  then  and  there 

considered;  and 

Whereas,  it  appears  oy  the  affidavit  of  Thomas  B.  Johnson,  filed  this  day, 
that  service  of  such  writ  was  duly  made  on  said  Celia  Freeman  on  the  .... 
day  of  December, ;  and. 

Whereas,  the  said  Celia  Freeman  has  neglected,  without  sufficient  cause 
shown  by  her,  to  obey  said  writ  as  prescribed  by  law,  in  that  she  has  not  ap- 
peared in  said  court  in  obedience  to  said  writ,  nor  produced  the  body  of  said 
Henry  Freeman,  nor  made  return  to  said  writ :  You  are,  therefore,  commanded 
to  forthwith  arrest  and  apprehend  the  said  Celia  Freeman,  and  bring  her 
before  the  Supreme  Court,  at  a  Special  Term  thereof,  to  be  held  at  the  court- 
house in  the  city  of  Albany,  on  the  ....  day  of  January, ,  at  the  open- 
ing of  the  court  on  that  day,  then  and  there  to  be  dealt  with  according  to  law, 
and  let  this  be  your  warrant. 

Witness,  Hon.  James  A.  Betts,    justice  of  the  Supreme  Court,  at  the 

[l.  s.]  courthouse  in  Kingston,  this  ....  day  of 

J.  D.  Thompson,  J.  D.  Wurts, 

Attorney  for  petitioner.  Clerk. 

Indorsed  —  Granted  this  ....  day  of  December, ,  on  application  of 

Alonzo  Freeman.  James  A.  Betts, 

Justice  Supreme  Court. 
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(Title.)  Precept  to  Bring  up  Prisoner  on  Disobedience  to  Writ. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of  Ulster: 

Whereas,  a  writ  of  habeas  corpus  was  heretofore  issued  and  served  com- 
manding Celia  Freeman  to  bring  the  body  of  Henry  Freeman  before  this 
court  at  a  term  thereon  specified,  and  she  neglected  so  to  do,  and  failed  to 
make  return  to  said  writ ;  and 

"Whereas,  a  warrant  of  attachment  was,  therefore,  issued  to  the  sheriff  of 
Ulster  county,  commanding  him  to  bring  the  said  Celia  Freeman  before  the 
court  at  this  term  thereof,  to  be  dealt  with  according  to  law;  and 

Whereas,  the  said  Celia  Freeman  has  this  day  been  brought  before  the 
court  and  failed  to  show  sufficient  cause  for  her  neglect  and  disobedience  of 
the  writ,  and  still  refuses  to  comply  with  the  command  thereof:  Now,  on 
motion  of  S.  T.  Hull,  attorney  for  petitioner. 

We  do,  therefore,  command  you  forthwith  to  bring  the  said  Henry  Freeman 
before  this  court,  to  remain  in  your  custody  till  discharged  or  remanded,  as 
may  hereafter  be  directed,  and  this  shall  be  your  warrant. 

Witness,  Hon.  James  A.  Betts,  justice  of  the  Supreme  Court,  this 
[l.  s.]  12th  day  of  January,  1911.  J.  D.  Wurts, 

Cleric. 

Indorsed — Granted  this  13th  day  of  January,  1911,  on  application  of 
Alonzo  Freeman.  James  A.  Betts, 

Justice  Supreme  Court. 

Order  Fixing  Bail. 

(Special  Term  caption.) 


In  the  Matter  of  the  Application  of 
PATRICK  LARKIN  fob  a  Wbit  of 
Habeas  Corpus. 


A  writ  of  habeas  corpus  having  been  heretofore  issued  on  the  application  of 
Patrick  Larkin,  and  the  said  Patrick  Larkin  having  been  brought  before  the 
court,  pursuant  to  the  command  of  said  writ  and  after  hearing  had  the  pro- 
ceedings on  said  writ  having  been  dismissed  by  final  order  and  the  said  Patrick 
Larkin  remanded:  Now,  after  hearing  Charles  A.  Fowler,  Esq.,  for  the 
prisoner,  on  behalf  of  the  application,  and  J.  N.  Vanderljrn,  district  attorney, 
opposed,  and  it  appearing  that  the  said  Larkin  is  accused  of  a  bailable  offense, 
to  wit,  the  crime  of  manslaughter,  and  that  the  said  Larkin  has  taken  an  ap- 
peal from  the  said  final  order  dismissing  the  proceedings  on  habeas  corpus, 
it  is  ordered  that  the  said  Patrick  Larkin  be  admitted  to  bail  pending  such 
appeal  in  the  sum  of  two  thousand  dollars  ($2000),  and  that  he  be  discharged 
upon  perfecting  such  bail. 

Indorsed  —  Granted  at  within  term.  Henry  C.  Wells, 

Cleric. 

(Title.)  Recognizance  on  Appeal  from  Order  Denying  Writ. 

County  op  Ulster,  ss.: 

Be  it  remembered,  that  on  the  12th  day  of  March,  Patrick  Larkin,  John 
Larkin,  merchant,  and  James  Larkin,  mechanic,  all  of  the  city  of  King- 
ston, in  the  county  of  Ulster,  personally  appeared  before  the  Supreme  Court 
at  a  Special  Term  thereof,  held  in  the  city  of  Kingston,  and  severally  and 
respectively  acknowledged  themselves  indebted  to  the  people  of  the  State  of 
New  York  in  the  sum  of  two  thousand  dollars  ($2,000),  to  be  levied  of  their 
respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people,  if  default  shall  be  made  in  the  condition  following: 
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Wheeeas,  the  above-bounden  Patrick  Larkin  is  in  the  custody  of  the 
sheriff  of  Ulster  county,  under  a  commitment  made  by  the  recorder  of  the 
city  of  Kingston,  on  a  charge  of  manslaughter ;  and 

Whereas,  an  application  has  been  made  on  behalf  of  said  Patrick  Larkin 
for  a  writ  of  habeas  corpus,  and  the  prisoner  has  been  brought  up  and  a 
hearing  had  and  the  proceedings  dismissed,  and  said  Patrick  Larkin  re- 
manded; and 

Whereas,  an  appeal  has  been  taken  by  him  from  said  final  order  remand- 
ing the  proceedings  on  habeas  corpus,  and  an  order  granted  admitting  him 
to  bail  pending  said  appeal :  Now,  therefore,  the  condition  of  this  recognizance 
is  such  that  if  the  said  Patrick  Larkin  shall  appear  at  a  General  Term  of  the 
Supreme  Court,  to  be  held  at  the  City  Hall  in  the  city  of  Albany,  on  the  3d 
day  of  May,  1911,  and  abide  by  and  perform  the  judgment  of  the  appellate 
court  on  said  appeal,  then  this  recognizance  to  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

(Signatures.) 
Taken,  subscribed  and  acknowledged,  and  approved  before 
me  this  12th  day  of  March,  1911. 

James  A.  Betts, 

Jiisiice  Supreme  Court. 

Precedents  in  Proceeding  by  Writ  of  Habeas  Corpus  to  Procure 
Discharge  of  Relator  Arrested  and  Held  Under  a  Warrant  Issued 
Upon  an  Information  Charging  Him  with  the  Crime  of  Grand 
Larceny. 

A  writ  of  certiorari  was  also  issued,  directed  to  the  magistrate  who  issued 
the  warrant. 

Upon  these  writs,  the  returns  thereto  and  relator's  answer  and  demurrer  to 
the  same,  and  after  a  hearing,  the  writ  of  habeas  corpus  was  dismissed  by  the 
Special  Term,  and  the  relator  remanded  to  custody.  Upon  appeal  from  such 
order,  by  the  relator,  it  was  reversed  by  the  Appellate  Division  and  relator 
was  discharged.  The  order  of  the  Appellate  Division  was  affirmed  by  the 
Court  of  Appeals.  People  ex  rel  Perkins  v.  Moss,  113  App.  Div.  329,  187, 
N.  Y.  410. 

Petition  for  Writs  of  Habeas  Corpus  and  Certiorari, 

SUPREME  COURT. 


People  Ex  Rel.  GEORGE  W.  PERKINS 

V. 

JOSEPH  F.  MOSS  ET  AL. 

To  any  one  of  the  Honorable  the  Justices  of  the  Supreme  Court  of  the 
State  of  New  York: 
The  petition  of  George  W.  Perkins  respectfully  shows  that  he  is  now  im- 
prisoned and  restrained  .of  his  liberty  in  the  city,  county  and  State  of  New 
York,  by  Edward  Eeardon,  a  police  officer  of  the  city  of  New  York,  and  that 
he  is  not  committed  by  virtue  of  any  process  or  mandate  issued  by  any  court 
of  the  United  States,  or  by  a  judge  thereof;  nor  is  he  committed  or  detained 
by  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  the  final  order  of  such  a  tribunal  made  in  a  special 
proceeding  instituted  for  any  cause  except  to  punish  him  for  contempt;  nor 
by  virtue  of  an  execution  or  other  process  Issued  upon  such  a  judgment, 
decree  or  final  order. 
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The  cause  or  pretense  of  the  imprisonment  or  restraint,  according  to  the 
best  of  the  knowledge  and  belief  of  your  petitioner,  is  that  Joseph  P.  Moss, 
a  city  magistrate  in  said  city,  has  issued  a  warrant  or  mandate,  commanding 
that  your  petitioner  be  arrested  and  brought  before  him  or  some  other 
magistrate  of  competent  jurisdiction.  A  copy  of  the  said  warrant  or  mandate 
is  hereunto  subjoined. 

And  your  petitioner  further  shows  that  his  imprisonment  and  restraint  is 
wholly  illegal,  and  the  said  warrant  or  mandate  is  wholly  void,  in  that  no 
evidence  of  the  commission  of  any  crime  or  act  justifying  his  arrest  has  been 
submitted  to  said  magistrate,  and  that  said  magistrate  was  wholly  without 
jurisdiction  to  issue  the  same. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue 
directed  to  the  said  Edward  Eeardon,  or  to  any  other  person  by  whom  your 
petitioner  may  be  imprisoned  or  restrained  of  his  liberty,  and  that  a  writ  of 
certiorari  issue  to  said  magistrate  commanding  him  to  certify  fully  and  at 
large  the  cause  of  your  petitioner's  imprisonment  as  aforesaid. 

Dated,  March  28,  1906.  George  W.  Perkins, 

(Add  verification.)  Petitioner, 

(Title.)  Writ  of  Habeas  Corpus. 

The  People  of  the  State  of  Neiv  York,  to  Edward  Eeardon,  or  any  other 
person  having  the  custody  of  George  W.  Perkins,  Greeting: 

We  command  you  that  you  have  the  body  of  George  W.  Perkins,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such 
imprisonment  and  detention,  by  whatsoever  name  the  said  George  W.  Perkins 
is  called  or  charged,  before  Hon.  Samuel  Greenbaum,  or  one  of  the  other 
justices  of  the  Supreme  Court  of  the  State  of  New  York,  at  the  County  Court 
house,  in  the  county  of  ISTew  York,  at  special  term.  Part  II,  forthwith  upon  the 
service  of  this  writ,  to  do  and  receive  what  shall  then  and  there  be  considered 
concerning  him,  and  have  you  then  and  there  this  writ. 

Witness,  Hon.  Samuel  Greenbaum,  Justice  of  the  Supreme  Court,  the 
[L.  s.]  28th  day  of  March,  1906. 

Hawkins  &  Delafield,  By  the  court. 

Relator's  Attorneys.  Peter  J.  Dooling, 

Let  the  foregoing  writ  issue.  Clerh. 

Samuel  Greenbaum, 

Justice  Supreme  Court. 

(Title.)  Writ  of  Certiorari. 

The  People  of  the  State  of  New  Yorh,  to  the  Hon.  Joseph  F.  Moss,  City 
Magistrate. 

We  command  you  that  you  certify  fully  and  at  large  to  Hon.  Samuel 
Greenbaum  or  one  of  the  other  justices  of  the  Supreme  Court,  at  the  court 
,  house  in  the  county  of  New  York,  at  Special  Term,  Part  II.,  immediately 
upon  the  service  of  this  writ,  the  day  and  cause  of  the  imprisonment  of  George 
W.  Perkins  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said  George 
W.  Perkins  shall  be  called  or  charged;  and  have  you  then  this  writ. 

Witness,  Hon.  Samuel  Greenbaum,  Justice  of  the  Supreme  Court,  on 
[L.  s.]  the  28th  day  of  March,  1906. 

Hawkins  &  Delafield,  By  the  court, 

Relator's  Attorneys.  Peter  J.  Dooling, 

Let  the  foregoing  writ  issue.  Clerk. 

Samuel  Greenbaum, 

Justice  Supreme  Court. 
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(Title.)  Return  of  Peace  Officer,  Under  Writ  of  Habeas  Corpus. 

To  the  Supreme  Court  of  the  State  of  New  York: 

I,  Edward  J.  Eeardon,  pursuant  to  the  command  of  a  certain  writ  of  habeas 
corpus,  granted  on  the  28th  day  of  March,  1906,  and  directed  to  Nicholas  J.  - 
Hayes,  sheriff  of  the  county  of  New  York,  in  the  city  of  New  York,  and  to 
Edward  J.  Eeardon,  a  peace  officer,  do  respectfully  make  return  as  follows: 
My  name  is  Edward  J.  Eeardon.  I  am  a  special  officer  of  the  municipal 
police  force  of  the  city  of  New  York.  On  the  28th  day  of  March,  1906,  there 
was  delivered  to  me  for  service  a  certain  warrant  of  arrest,  which  said 
warrant  of  arrest  was  in  words  and  figures  following:  (Eecital  of  warrant 
hereinbefore  set  forth,)  and  is  now  here  produced  upon  return  to  this  writ. 
Pursuant  to  the  command  of  said  warrant  of  arrest,  I  arrested  the  defendant 
therein  named,  to  wit,  George  W.  Perkins,  the  relator  herein,  and  took  him 
into  my  manual  custody.  Before  arraigning  the  said  George  W.  Perkins  before 
the  Hon.  Joseph  P.  Moss,  a  city  magistrate  of  the  first  division  of  the  city 
of  New  York,  pursuant  to  the  command  of  the  said  warrant  of  arrest,  I  was 
served  with  a  certain  writ  of  habeas  corpus,  which  is  hereto  annexed  and  made 
a  part  of  this,  my  return. 

Pursuant  to  the  command  of  said  writ,  I  produced  the  body  of  the  said 
George  W.  Perkins  before  the  Hon.  Samuel  Greenbaum,  a  justice  of  the 
Supreme  Court  of  the  State  of  New  York,  at  the  County  Court-House,  in  the 
county  of  New  York.  This  was  done  by  me  without  arraigning  the  said 
George  W.  Perkins  before  any  magistrate. 

Neither  when  the  said  writ  was  served  nor  at  any  other  time  theretofore  or 
thereafter  did  I  have  in  my  custody  or  under  my  power  or  restraint  the  person 
of  the  said  relator,  except  as  hereinbefore  set  forth. 

And  the  foregoing  is  a  full,  true  and  complete  return  of  all  matters  and 
things  relating  to  the  proceedings  in  reference  to  which  the  said  writ  of 
habeas  corpus  was  issued,  and  is  by  me  respectfully  submitted  to  the  Supreme 
Court  as  my  return  thereto. 

Dated  at  the  city  of  New  York,  this  28th  day  of  March,  1905 

Bdwaed  J.  Eeaedon. 

(Writ  of  habeas  corpus  annexed.) 

(Title.)  Return  of  Magistrate  to  Writ  of  Certiorari. 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

I,  Joseph  E.  Moss,  a  city  magistrate  of  the  first  division  of  the  city  of 
New  York,  respectfully  make  return  to  the  writ  of  certiorari  heretofore,  on 
the  28th  day  of  March,  1906,  issued  out  of  the  Supreme  Court  and  directed 
to  me,  which  said  writ  is  hereto  annexed,  and  made  part  of  this  return  as 
follows : 

1.  I  have  not  now,  nor  have  I  at  any  time  heretofore,  had  in  my  custody 
the  body  of  the  relator,  nor  have  I  at  any  time  heretofore,  nor  have  I  now, 
under  my  power  and  restraint,  the  body  of  the  said  relator,  except  as  herein- 
after set  forth. 

2.  At  all  the  times  mentioned  herein,  I  was,  and  now  am,  one  of  the  city 
magistrates  of  the  first  division  of  the  city  of  New  York,  duly  appointed 
and  qualified  as  such,  and  discharging  the  functions  vested  by  law  in  me,  as 
such  magistrate.  On  the  28th  day  of  March,  1906,  in  the  county  of  New 
York,  one  Darwin  P.  Kingsley,  one  Edmund  D.  Eandolph  and  one  Thomas  A 
Buckner,  appeared  before  me,  I  then  acting  as  such  magistrate  of  the  city  of 
New  York,  and  laid  before  me  certain  depositions  in  writing,  charging  the 
said  George  W.  Perkins  with  the  commission  of  a  crime,  to  wit,  the  crime 
of  grand  larceny  in  the  first  degree,  which  said  depositions  the  said  Darwin 


1308        HABEAS  CORPUS  AND  THE  WEIT  OF  CERTIOEAEI. 

P.  Kingsley,  Edmund  D.  Eandolph  and  Thomas  A.  Buckner  then  and  there 
subscribed  before  me  as  a  magistrate  as  aforesaid,  and  I  thereupon  swore  the 
said  Darwin  P.  Kingsley,  Edmund  D.  Eandolph  and  Thomas  A.  Buckner 
to  the  truth  of  their  depositions  in  the  manner  and  form  required  by  law. 
Said  depositions  are  as  follows,  to  wit:  (Quoting  said  affidavits  of  Darwin 
P.  Kingsley,  Edmund  D.  Eandolph  and  Thomas  A.  Buckner.)  I  was  satisfied 
from  these  depositions  that  the  crime  complained  of  in  said  depositions  had 
been  committed,  and  that  there  was  reasonable  ground  to  believe  that  the 
defendant  therein  named,  to  wit,  the  relator  in  these  proceedings,  had  com- 
mitted it,  and  I,  therefore,  as  such  magistrate,  issued  a  warrant  against  the 
said  George  W.  Perkins,  which  said  warrant  of  arrest  was  in  words  follow- 
ing, to  wit:  (Quoting  said  warrant.)  Said  warrant  was  then  delivered  to 
one,  Edward  J.  Eeardon,  a  special  officer  of  the  municipal  force  of  the  city 
of  New  York.  Further  than  is  herein  set  forth,  deponent  has  no  knowledge 
in  regard  to  any  matters  that  this  writ  of  certiorari,  herein,  set  forth,  and 
makes  the  above  as  his  return  to  said  writ. 

Dated  at  the  city  of  New  York,  this  28th  day  of  March,  1908. 

("Writ  of  certiorari  annexed.)  Joseph  F.  Moss. 

Answer  to  Return  Made  by  Peace  OflScer  to  Writ  of  Habeas  Corpus. 

(Title.) 

By  this  his  answer  to  the  return  made  by  Edward  J.  Eeardon  to  the  writ 
of  habeas  corpus  heretofore  issued  herein,  the  relator,  George  W.  Perkins 
respectfully  shows  to  this  court:  That  the  warrant  referred  to  in  the  said 
return  was  issued  by  the  Hon.  Joseph  F.  Moss,  a  city  magistrate,  in  the  city 
of  New  York,  upon  certain  depositions  in  writing  made  by  Darwin  P.  Kings- 
ley,  Edmund  D.  Eandolph  and  Thomas  A.  Buckner,  which  said  depositions 
have  been  returned  to  this  court  by  the  said  magistrate  pursuant  to  the  com- 
mand of  a  certain  writ  of  certiorari  issued  to  such  magistrate,  and  that  the 
said  depositions  were  the  only  evidence  upon  which  such  warrant  was  issued. 
This  relator  hereby  refers  to  the  said  depositions  as  thus  returned,  and  hereby 
makes  the  same  a  part  of  this  answer  in  like  manner  as  if  the  same  were 
herein  set  forth  at  length. 

And  this  relator  further  shows  that  the  facts  stated  in  the  said  depositions 
do  not  constitute  a  crime,  and  were  insufficient  in  point  of  law  to  invest  the 
said  magistrate  with  jurisdiction  to  issue  such  warrant,  and  that  the  said 
magistrate  was  without  jurisdiction  to  issue  the  same. 

And  this  relator  further  avers  and  shows,  upon  information  and  belief,  that 
the  said  warrant  was  unlawfully  issued,  and  was  and  is  void  and  of  no  eifect, 
and  that  the  same  affords  no  lawful  ground  for  the  arrest  or  for  the  further 
restraint  of  this  relator.  Geoege  W.  Perkins, 

(Add  verification.)  Relator. 

Demurrer  to  Return  Made  by  Magistrate  Under  Writ  of  Certiorari. 

(Title.) 

By  this  his  answer  to  the  return  made  by  Hon.  Joseph  P.  Moss,  a  city 
magistrate,  to  the  writ  of  certiorari  heretofore  issued  herein,  the  relator, 
George  W.  Perkins,  respectfully  shows  that  he  is  advised  and  appears  upon 
the  face  of  the  said  return  that  the  evidence  upon  which  the  said  magistrate 
acted  in  issuing  the  warrant  in  said  return  referred  to  was  insufficient  in 
point  of  law  to  justify  the  issuance  of  the  said  warrant,  and  that  the  said 
magistrate  was  without  jurisdiction  or  authority  to  issue  the  said  warrant, 
and  that  the  said  warrant  was  unlawfully  issued  and  was  and  is  wholly  void. 

George  W.  Perkins, 

(Add  verification.)  Relator. 
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Order  Dismissing;  Writ. 

(Caption  Special  Term;  Title.) 

The  above  named  relator,  having  heretofore  presented  his  petition  to  this 
court  verified  on  the  28th  day  of  March,  1906,  alleging  that  he  had  been 
arrested  and  that  he  v?as  restrained  of  his  liberty  by  Edward  Eeardon,  a  peace 
officer  of  the  city  of  New  York,  under  a  warrant  issued  by  Hon.  Joseph  F. 
Moss,  a  city  magistrate,  whereby  it  was  directed  that  the  relator  be  arrested 
upon  a  charge  of  grand  larceny  in  the  first  degree,  and  further  averring  that 
the  said  warrant  was  unlawfully  issued  and  that  the  relator  was  illegally 
restrained  by  virtue  thereof.  And  a  writ  of  certiorari  having  thereupon 
issued  out  of,  and  under  the  seal  of  this  court,  directed  to  the  said  Joseph  F. 
Moss,  city  magistrate,  and  a  writ  of  habeas  corpus  having  in  like  manner 
issued  to  the  said  Edward  Eeardon;  and  the  said  Joseph  F.  Moss,  city 
magistrate,  as  aforesaid,  having  made  return  to  the  said  writ  of  certiorari, 
dated  the  38th  day  of  March,  1906,  and  the  said  Edward  Eeardon  having 
produced  the  said  relator,  pursuant  to  the  command  of  said  writ  of  habeas 
corpus,  and  having  made  a  return  to  the  said  writ,  dated  on  the  same  day ;  and 
the  relator  having  thereupon  filed  a  traverse  in  the  nature  of  a  demurrer  to 
the  return  made  by  the  said  city  magistrate,  and  a  traverse  to  the  said  return 
made  by  the  said  Edward  Eeardon  to  the  said  writ  of  habeas  corpus;  and 
the  proceedings  under  the  said  writs  having  thereupon  been  consolidated  by 
order  of  the  court. 

ITow,  on  reading  and  filing  the  said  petition,  the  aforesaid  writs,  the  said 
returns  thereto  and  the  said  traverses  to  such  returns,  and,  after  hearing  Hon. 
William  'N.  Cohen  and  Lewis  L.  Delafield  in  support  of  the  said  writs,  and 
Hon.  William  Travers  Jerome,  district  attorney,  in  opposition  thereto. 

And  on  motion  of  Hon  William  Travers  Jerome,  district  Attorney,  it  is 

Ordered,  that  the  said  writ  of  habeas  corpus  be,  and  the  same  hereby  is, 
dismissed  and  that  the  said  George  W.  Perkins  be,  and  he  hereby  is,  re- 
manded to  the  custody  of  Edward  Eeardon,  peace  officer,  as  aforesaid. 

Samuel  Geeenbaum, 
Justice  Supreme  Court. 

Upon  appeal,  this  order  was  reversed  and  relator  discharged.  People  ex  rel. 
PerJcins  v.  Moss,  113  App.  Div.  339,  187  N.  Y.  410: 

Precedents  in  Proceeding  to  Obtain  Discliarge  of  Woman  Illegally 
Committed  to  State  Reformatory  for  Women  at  Bedford,  N.  Y. 

A  writ  of  habeas  corpus  was  issued,  directed  to  the  superintendent  of  said 
reformatory,  and  a  writ  of  certiorari  was  issued  directed  to  the  magistrate  who 
committed  the  relator.  The  writs  were  sustained  by  the  Special  Term  and 
the  relator  discharged.  The  order  of  the  Special  Term  was  affirmed  by  the 
Appellate  Division  and  by  the  Court  of  Appeals.  People  ex  rel.  Clarh  v. 
Keeper,  etc.,  80  App.  Div.  448,  176  K  Y.  465. 

Petition  for  Writ  of  Habeas  Corpus. 
SUPEEME  COURT. 


People  ex  eel.  MAY  CLARK 

V. 

The  Keeper  of  the  New  Yokk  State  Re- 
fokmatort   for   women   at   bedford. 


To  the  Hon.  William  J.  Gaynor,  Justice  of  the  Supreme  Court  of  the  State 
of  New  York: 
The  petition  of  Amos  H.  Evans  respectfully  shows  as  follows: 
1.  One  May  Clarlj:  is  now  imprisoned  and  restrained  of  her  liberty  in  the 

State  Eeformatory  for  Women  at  Bedford,  N.  Y.,  by  the  keeper  thereof,  and 
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your  petitioner  is  attorney  for  the  said  prisoner  and  makes  this  petition  in 
her  behalf. 

2.  The  said  prisoner  has  not  been  committed,  and  is  not  detained,  by  virtue 
of  any  judgment,  decree,  final  order  or  process  specified  in  section  2016  of 
the  Code  of  Civil  Procedure  of  the  State  of  ISTew  York. 

3.  The  cause  or  pretense  of  such  imprisonment  is  not  fully  known  to  your 
petitioner,  and  the  only  cause  or  pretense  for  such  imprisonment  vrhich  your 
petitioner  can  assign,  'according  to  the  best  of  his  knowledge  and  belief,  is  as 
follows,  to  wit:  That  on  the  31st  day  of  May,  1902,  at  the  first  district 
city  magistrates'  court,  in  the  borough  of  Manhattan,  in  the  city  of  New 
York,  she  was  committed  to  said  reformatory  by  Leroy  B.  Crane,  city  magis- 
trate, upon  a  complaint  charging  her  with  "  disorderly  conduct." 

That,  as  your  petitioner  is  informed  and  believes,  there  appears  among  the 
papers  on  file  with  the  clerk  of  said  court  no  record  of  any  conviction  of  the 
relator  of  such  offense  or  any  other,  or  any  evidence  to  warrant  such  conviction. 

That  deponent  believes  that  said  commitment  was  unlawful,  and  the  deten- 
tion of  the  relator  is  unjust  and  illegal,  the  said  magistrate  being  without 
jurisdiction  in  the  premises. 

4.  Your  petitioner  is  unable  to  annex  to  this  petition  a  copy  of  any  man- 
date by  virtue  of  which  the  prisoner  is  imprisoned  and  restrained,  because 
your  petitioner  has  been  unable  to  demand  and  procure  a  copy  of  any  such 
mandate  in  time  to  annex  the  same  to  this  petition,  although  he  has  used 
reasonable  diligence  to  procure  such  copy,  but  your  petitioner  believes  that  if 
there  be  any  mandate  by  virtue  of  which  the  prisoner  is  restrained  and  impris- 
oned, a  copy  thereof  will  be  annexed  to  the  return  to  the  writs  for  which  your 
petitioner  now  prays. 

5.  The  said  imprisonment  is  illegal,  because  the  mandate  (if  any  there  be), 
by  virtue  of  which  the  said  prisoner  is  detained,  is  not  sufficient  in  form  or 
substance,  and  does  not  sufficiently  charge  the  prisoner  with  the  commission 
of  any  act  which  warrants  her  imprisonment,  and  because  no  sufficient  com- 
plaint has  been  made  against  the  said  prisoner  charging  her  with  the  com- 
mission of  any  act  which  warrants  her  imprisonment,  and  because  no  evi- 
dence has  been  produced  against  the  said  prisoner  sufficient  to  warrant  her 
imprisonment,  and  because  the  said  prisoner  is  entitled  to  be  discharged  upon 
reasonable  bail,  and  such  right  is  denied  to  her. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  may  issue, 
directed  to  the  said  keeper  of  said  reformatory  and  to  all  and  every  person 
and  persons,  officer  and  officers,  who  may  have  the  said  prisoner  in  his  or 
their  custody,  commanding  him  and  them  to  have  the  body  of  the  said  pris- 
oner before  a  justice  of  the  Supreme  Court  of  the  State  of  l^ew  York,  at 
such  time  and  place  as  to  your  honor  shall  seem  fit,  together  with  the  day 
and  cause  of  her  imprisonment  and  detention. 

And  that  a  writ  of  certiorari  may  issue,  directed  to  Leroy  B.  Crane,  city 
magistrate,  commanding  him  to  certify  fully  and  at  large  to  the  said  justice, 
at  the  same  time  and  place,  and  to  make  full  return  before  the  said  justice  of 
all  and  every  complaint,  charge,  affidavit,  indictment,  written  or  printed  docu- 
ment, and  the  orders,  proceedings,  evidence,  conviction  and  judgment  in  the 
premises,  together  with  all  things  touching  or  in  any  manner  concerning  the 
same. 

And  that  upon  the  return  of  the  said  writs,  the  said  prisoner  may  be  dis- 
charged or  may  have  such  relief  as  her  circumstances  shall  require  and  as 
the  said  justice  shall  think  fit  to  grant. 

And  your  petitioner  will  ever  pray,  etc. 

(Here  follows  orders  for  writ  of  habeas  corpus  and  writ  of  certiorari  and 
copies  of  such  writs.) 
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(Title.)  Keturn  to  Writ  of  Habeas  Corpus. 

STATE     OF     NEW    YORK.  ) 
County  of  Westchester,     \  ^^' ' 

Katherine  Bement  Davis,  being  duly  sworn,  says  that  she  is  the 
superintendent  of  the  New  Yorlc  State  Eeformatory  for  "Women  at  Bedford, 
N.  Y.,  and  for  a  return  to  the  writ  of  habeas  corpus  issued  herein  on  the  4th 
day  of  June,  1902,  states: 

1.  That  at  the  time  the  said  writ  was  served  she  had  in  her  custody  the 
said  May  Clark,  and  still  holds  the  said  May  Clark  in  her  custody. 

2.  That  the  authority  by  which  deponent  holds  said  May  Clark,  and  the 
true  cause  of  the  restraint  of  the  said  May  Clark,  is  a  warrant  of  commitment 
duly  made  on  the  31st  day  of  May,  1902,  by  Leroy  B.  Crane,  a  city  magis- 
trate in  and  for  the  city  of  New  York,  in  county  of  New  York,  committing 
the  said  May  Clark  to  the  custody  of  deponent  and  of  the  said  New  York 
State  Eeformatory  for  "Women,  after  due  trial  and  conviction,  upon  her  plea 
of  guilty  upon  a  charge  of  being  a  public  prostitute,  the  original  of  which 
commitment  is  hereunto  annexed  and  made  a  part  of  this  return. 

(Add  verification.) 

(Annexed  to  the  above  was  the  warrant  of  commitment,  the  record  of  con- 
viction and  sentence  of  said  May  Clark  to  the  New  York  State  Eeforma- 
tory for  Women  a.t  Bedford,  N.  Y.) 

(Title.)  Return  to  Writ  of  Ceri;iorari.  ^ 

City  and  CouNffT  of  Nevf  York,  ss.  : 

I,  Leroy  B.  Crane,  the  city  magistrate  named  in  the  annexed  writ,  do  cer- 
tify and  make  return  to  the  Supreme  Court  that  on  the  31st  day  of  Mar, 
1902,  May  Clark,  named  in  said  writ,  was  brought  before  me  at  the  first  dis- 
trict magistrates'  court  in  said  city,  charged  upon  complaint  of  Harold 
Lockwood,  which  complaint  is  hereto  annexed,  and  made  a  part  of  this  return. 
That  upon  trial  in  which  said  complainant  Harold  Lockwood  was  sworn 
and  examined  in  the  presence  and  hearing  of  said  defendant  and  testified 
that  said  defendant  did,  at  the  time  and  in  the  public  place  mentioned  in 
said  complaint,  on  the  31st  day  of  May,  1902,  importune  and  solicit  men 
for  the  purpose  of  prostitution  upon  the  public  street  in  the  borough  of  Man- 
hattan, city  of  New  York,  and  that  the  defendant  is  in  the  habit  of  impor- 
tuning and  soliciting  men  for  the  purpose  of  prostitution  upon  the  said 
streets  at  all  hours  of  the  night,  and  the  said  defendant  having  been  called 
upon  to  answer,  and  being  informed  of  her  rights  and  of  said  charge,  com- 
plaint and  testimony,  did  plead  guilty  to  the  said  charge. 

I  did  thereupon  convict  her  of  being  guilty  of  such  disorderly  conduct 
charged  in  said  complaint,  and  as  in  my  opinion  tended  to  and  might  pro- 
voke a  breach  of  the  public  peace.  And  being  thereby  duly  convicted,  she 
was  thereupon  committed  to  the  State  Eeformatory  for  Women  at  Bedford, 
N.  Y.,  pursuant  to  section  146  of  chapter  546  of  the  Laws  of  1896  of  the 
State  of  New  York,  or  thence  to  be  delivered  by  due  course  of  law. 

Given  under  my  hand  at  the  first  district  magistrates'  court,  in  the 
said  city,  this  4th  day  of  June,  1902. 

Lbrot  B.  Crane, 

City  Magistrate. 

(Annexed  to  the  foregoing  return  were  the  said  complaint  of  said  Harold 
Lockwood  and  the  minutes  of  the  oral  examination  and  plea  of  said  May 
Clark,  before  said  magistrate.) 
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Relator's  Demurrer  to  the  Returns  to  the  Writs  of  Habeas  Corpus  and  Certiorari. 

(Title.) 

The  relator  demurs  to  the  returns  made  to  the  writs  of  habeas  corpus  and 
certiorari  herein,  upon  the  following  grounds : 

1.  That  it  does  not  appear  thereby  that  the  relator  was  convicted  of  any 
offense  which  constitutes  a  crime  under  the  laws  of  the  State  of  New  York. 

2.  That  it  does  not  appear  thereby  that  the  relator  entered  a  plea  of  guilty 
before  said  committing  magistrate  of  any  offense  which  constitutes  a  crime 
under  the  laws  of  the  State  of  New  York. 

3.  That  said  magistrate  was  without  jurisdiction  and  had  no  legal  author- 
ity to  try,  convict  or  accept  a  plea  of  guilty  from  the  relator  of  the  offense 
alleged  in  the  commitment,  which  is  made  a  part  of  said  return. 

4.  That  said  magistrate  was  without  jurisdiction  and  had  no  legal  author- 
ity to  impose  upon  the  relator  the  sentence  set  out  in  said  warrant  of  com- 
mitment and  to  issue  and  make  said  warrant  of  commitment. 

5.  Said  warrant  of  commitment  is  illegal  in  that  it  does  not  set  out  dis- 
tinctly the  crime  of  which  the  relator  was  convicted,  the  facts  set  out  in  said 
return  being  legally  insufficient  to  detain  the  relator  and  deprive  her  of  her 
liberty.  Amos  H.  Evans, 

Attorney  for  Relator. 
(Caption  and  title.)  Order  Sustaining  Writs. 

Upon  reading  and  filing  the  petition  of  Amos  H.  Evans,  verified  the  5th 
day  of  June,  1903,  the  writ  of  habeas  corpus  and  the  writ  of  certiorari  duly 
allowed  herein  by  the  Hon.  William  J.  Gaynor,  justice  of  the  Supreme  Court, 
on  the  5th  day  of  June,  1902,  the  return  to  said  writ  of  habeas  corpus  duly 
made  by  Katherine  Bement  Davis,  superintendent  of  the  State  Eeformatory 
for  Women  at  Bedford,  N.  Y.,  and  the  return  to  said  writ  of  certiorari  duly 
made  by  Hon.  Leroy  B.  Crane,  city  magistrate,  and  the  demurrer  to  said 
returns,  and  after  hearing  Amos  H.  Evans,  Esq.,  of  counsel  for  the  relator, 
in  support  of  the  said  writs,  and  Henry  G.  Gray,  Esq.,  deputy  assistant  dis- 
trict attorney,  in  opposition  thereto,  and 

On  motion  of  Amos  H.  Evans,  Esq.,  it  is 

Ordered,  that  the  said  writs  be,  and  the  same  hereby  are,  sustained,  and 
it  is  further 

Ordered,  that  the  said  relator  be,  and  she  hereby  is,  discharged  from  the 
custody  of  said  superintendent  of  the  State  Eeformatory  for  Women  at 
Bedford,  N.  Y.  Enter : 

Granted  June  14,  1902.  William  J.   Gatnoe, 

Chas.  p.  Haetzheim,  Justice  of  the  Supreme  Court. 

Cleric. 

The  foregoing  order  was  affirmed  by  the  Appellate  Division,  80  App.  Div. 
448,  and  by  the  Court  of  Appeals,  176  N.  Y.  465. 

Habeas  Corpus. 

Precedents  in  Proceedings  under  a  Writ  of  Habeas  Corpus  to  have  Relator  Discharged 
from  Detention  and  Imprisonment  in  a  County  Jail  for  Alleged  Contempt  in 
Failing  to  Obey  an  Order  Directing  Her  to  Appear  and  Testify  as  a  Witness  in  a 
Supplementary  Proceeding. 

Upon  the  hearing  under  said  writ  the  relator  was  discharged  by 
order  of  the  county  judge.  This  order  was  reversed  by  the  Appellate 
Division  and  the  relator  remanded  to  the  custody  of  the  sheriff.  Upon 
appeal  by  the  relator  the  order  of  the  Appellate  Division  was  reversed 
by  the  Court  of  Appeals  and  the  relator  discharged.  Matter  of  Depue, 
185  N.  Y.  60. 
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Petition  for  Writ  of  Habeas  Corpus. 
SUPREME  COURT  —  Broome  County. 


In  the  Matteb  of  The  Application  op 
CARRIE  BELL  DEPUE  foe  a  Whit  of 
Habeas  Corpus  to  Being  up  the  Body 
of  Hee,  the  Said  CARRIE  BELL  DEPUE. 

To  Hon.  Bobert  S.  Parsons,  County  Judge  of  Broome  County: 

The  petition  of  Carrie  Depue  respectfully  shows,  that  she  is  over 
twenty-one  years  of  age  and  resides  in  Vestal,  Broome  county,  N.  Y.,  and  is 
the  widow  of  David  D.  Depue,  who  died  in  August,  1904  (the  judgment 
debtor  mentioned  and  described  in  an  order,  dated  January  3,  1902,  which 
adjudged  petitioner  guilty  of  contempt  for  failing  and  refusing  to  appear 
as  a  witness  in  a  supplementary  proceeding  then  pending  against  said  David 
D.  Depue,  as  a  judgment  debtor). 

That  she  is  now  a  prisoner  confined  in  the  custody  of  Harry  P.  Worthing, 
sheriff  of  the  county  of  Broome  in  the  State  of  New  York,  and  has  been 
imprisoned  in  said  jail  since  the  8th  day  of  May,  1905. 

That  she  is  not  detained  by  virtue  of  any  mandate  issued  by  a  court  or 
judge  of  the  United  States  in  a  case  where  such  courts  or  judges  have  exclu- 
sive jurisdiction  by  the  commencement  of  legal  proceedings  in  such  a  court; 
nor  by  virtue  of  a  final  judgment  or  decree  of  any  competent  tribunal  of  civil 
or  criminal  jurisdiction  by  a  final  order  of  such  a  tribunal  made  in  such 
proceedings  instituted  for  any  cause;  nor  by  virtue  of  an  execution  or  other 
process  issued  on  such  a  judgment,  decree  or  final  order  other  than  as  stated 
hereinafter,  wherein  the  reason  for  your  petitioner's  imprisonment  are  set 
forth. 

That  the  cause  or  pretense  of  your  petitioner's  imprisonment  according 
to  the  best  knowledge  and  belief  of  your  petitioner  is  as  follows:  In  or 
about  the  year  1900,  the  judgment  creditors  named  in  the  order,  a  copy  of 
which  is  hereto  annexed,  obtained  a  judgment  against  such  judgment  debtor, 
David  D.  Depue,  now  deceased,  which  was  filed  and  docketed  in  Broome 
county  clerk's  office,  an  execution  thereon  issued  against  the  property  of  said 
judgment  debtor  delivered  to  the  sheriff  and  by  him  returned  unsatisfied; 
thereupon  proceedings  supplementary  to  execution  were  instituted  on  said 
judgment  against  said  judgment  debtor  and  he  was  directed  to  appear  before  a 
referee  named  in  the  order  instituting  such  proceedings. 

Thereafter  and  while  said  proceedings  were  pending  and  while  your  peti- 
tioner was  seriously  ill  and  confined  to  her  bed  a  subpoena  in  such  proceeding 
was  served  upon  her  while  she  was  in  bed,  requiring  her  to  attend  before  said 
referee  and  be  examined  as  a  witness,  as  she  is  now  informed,  although  at 
the  time  she  was  too  ill  to  understand  and  did  not  understand  what  said 
paper  so  served  upon  her  as  aforesaid  required  her  to  do;  that  at  that  time 
she  was  under  the  care  of  Doctor  Ard  and  that  thereafter  and  while  so  ill 
and  confined  to  her  bed,  she  was  served  with  another  paper  which  she  now 
believ.es  to  have  been  an  order  requiring  her  to  appear  before  the  county 
judge  of  Broome  county  to  show  cause  why  she  should  not  be  punished  for 
contempt  in  failing  to  obey  said  subpoena.  That  she  was  afterward  informed 
by  her  husband,  said  judgment  debtor,  that  he  had  appeared  before  the 
Broome  county  judge  and  that  said  judge  had  fined  her,  this  petitioner,  for 
contempt  in  failing  to  obey  the  subpoena,  which  said  fine  was  in  the  sum  of 
ten  dollars  ($10),  and  that  he,  said  judgment  debtor,  had  paid  such  fine,  that 
the  two  papers  above  mentioned  are  the  only  papers  ever  served  upon  your 
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petitioner  in  this  proceeding,  and  that  the  foregoing  is  the  only  knowledge 
or  information  which  she  has  ever  had  of  or  concerning  such  proceeding; 
that  she  has  never  at  any  time  seen  or  had  any  communication  with  one 
A.  P.  Pish,  has  never  employed  him  as  her  attorney  and  has  never  authorized 
anybody  to  employ  hini  as  her  attorney  nor  to  appear  for  or  represent  her, 
and  that  until  she  was  arrested  on  May  8,  1905,  she  had  no  knowledge  or 
information  of  any  kind  that  said  Fish  had  ever  assumed  to  appear  or  act 
for  or  represent  your  petitioner. 

Your  petitioner  further  shows  that  the  order  of  July  27,  1901,  mentioned 
in  the  order  under  which  your  petitioner  was  arrested  and  is  now  confined, 
and  a  copy  of  which  is  hereto  attached  and  made  a  part  hereof  was  not  served 
upon  your  petitioner  and  that  she  has  never  had  any  notice,  knowledge  or 
information  that  such  an  order  was  ever  granted,  made  or  issued  and  that  she 
never  had  any  notice,  knowledge  or  information  that  she  had  been  directed  or 
required  to  appear  before  Harry  C.  Walker,  Esq.,  or  any  one  else  on  August  8, 
1901,  at  ten  o'clock  in  the  forenoon  ot  at  any  other  time. 

That  until  this  date  she  did  not  know  and  had  no  notice  or  knowledge  that 
said  Fish  had  appeared  for  her  or  assumed  to  represent  your  petitioner  before 
said  referee  on  August  8,  1901,  or  October  2,  1901,  and  that  the  only  subpoena 
ever  served  upon  your  petitioner  in  this  proceeding  or  in  connection  therewith 
was  the  subpoena  served  on  or  about  the  15th  day  of  May,  1900,  and  for  the 
disobedience  of  which  subpoena  the  county  judge  of  Broome  county  punished 
your  petitioner  by  fining  her  ten  dollars  ($10),  which  fine  was  paid,  and 
that  until  this  date.  May  8,  1905,  your  petitioner  had  no  knowledge  or  notice 
that  said  proceeding  had  been  adjourned  to  October  24,  1901,  or  any  other 
time,  and  did  not  know  that  she  was  required  to  appear  on  that  date.  Your 
petitioner  further  shows  that  said  A.  P.  Pish  is  hopelessly  insolvent. 

Your  petitioner  further  shows  that  no  papers  of  any  kind  have  been  served 
upon  her  in  this  proceeding  since  July  18,  1901,  and  that  she  had  no  knowl- 
edge, notice  or  information  of  any  kind,  of  the  institution  of  this  proceeding 
to  punish  her  for  contempt  in  failure  to  obey  said  order  of  July  27,  1901. 

Your  petitioner  further  shows  that  she  has  never  intentionally  disobeyed 
or  intended  to  disobey  any  order,  direction  or  mandate  issued  by  any  court  or 
judge,  and  that  she  had  acted  innocently  in  this  matter,  and  not  with  any 
intent  or  purpose  upon  her  part  of  hindering  or  prejudicing  the  judgment 
creditors  herein  in  the  collection  of  their  said  claim,  and  that  the  first  notice 
or  Icnowledge  she  had  that  any  claim  was  made  that  she  had  been  guilty  of 
contempt  or  was  sought  to  be  punished  was  when  she  was  arrested  May  8, 
1905. 

That  attached  hereto  and  made  a  part  hereof  is  a  copy  of  the  order  under 
and  in  pursuance  of  which  your  petitioner  has  been  arrested  and  is  being  con- 
fined, as  already  stated.  That  your  petitioner  is  advised  by  her  counsel, 
Messrs.  Hinman,  Howard  &  Kattell,  and  verily  believes  that  her  imprison- 
ment is  illegal  for  the  reason  that  no  subposna  was  served  upon  your  petitioner 
requiring  her  to  appear  and  be  examined  on  August  8,  1901,  nor  at  any  time 
su.bsequent  to  the  service  of  the  first  subpoena  upon  her,  and  that  the  order 
requiring  her  to  appear  and  be  examined  as  a  witness  on  August  8,  1901, 
being  the  order  of  July  27,  1901,  was  illegal,  void  and  of  no  effect. 

Also,  upon  the  ground  that  neither  the  County  Court  of  Broome  county 
nor  the  county  judge  thereof  had  or  obtained  any  jurisdiction  to  grant  the 
order  of  January  2,  1902,  under  which  your  petitioner  was  arrested  and  is 
being  confined. 

Also  upon  the  further  ground  that  service  of  the  order  of  July  27,  1901, 
requiring  your  petitioner  to  appear  and  be  examined  and  for  disobedience  of 
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which  order  she  is  now  sought  to  be  punished  in  contempt,  was  not  served 
upon  your  petitioner  personally  and  was  not  served  upon  her  attorney  nor 
upon  any  one  who  had  appeared  for  her  in  this  proceeding. 

Also,  upon  the  further  ground  that  this  proceeding  is  not  properly  entitled. 

Also,  upon  the  further  ground  that  the  amount  of  the  fine  imposed  by  said 
order  of  January  2,  1903,  is  exorbitant,  unjust  and  illegal  and  was  so  imposed 
without  any  proper  or  sufficient  proof  or  evidence  of  damage  to  the  judgment- 
creditors. 

Your  petitioner  further  shows  that  no  prior  or  other  application  for  a  writ 
of  habeas  corpus  to  review  said  order  of  commitment  has  been  made  to  any 
court  or  judge. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  may  forth- 
with issue  directed  to  Harry  P.  Worthing,  sheriff  of  Broome  county,  com- 
manding him,  the  said  sheriff,  forthwith  to  produce  the  body  of  your  peti- 
tioner by  him  imprisoned  and  detained,  together  with  the  cause  of  such 
imprisonment  and  detention,  before  Hon.  Eobert  S.  Parsons,  county  judge  of 
Broome  county,  so  that  the  cause  of  the  imprisonment  and  detention  of  your 
petitioner  may  be  inquired  into,  to  the  end  that  she  may  be  discharged  from 
confinement. 

Dated,  May  8,  1905.  Carrie  Bell  Depue, 

(Add  verification.)  Petitioner. 

Attached  to  the  above  petition  was  a  duly  certified  copy  of  the  order  of 
July  2,  1902,  punishing  the  petitioner  for  alleged  contempt;  also  an  under- 
taking in  due  and  usual  form  in  the  penal  sum  of  four  hundred  dollars  ($400) 
providing  that  said  petitioner  shall  not  escape,  etc.,  executed  and  acknowl- 
edged by  a  sufficient  surety,  with  justification  in  due  form,  which  undertaking 
was  duly  approved  by  Hon.  Eobert  S.  Parsons,  Broome  county  judge.  An 
order  was  made  directing  that  the  writ  issue. 

(Title.)  Sheriff's  Return  to  Writ  of  Habeas  Corpus. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I  certify  and 
return  that  on  the  8th  day  of  May,  1905,  and  before  the  said  writ  came  to 
me,  the  said  Carrie  Bell  Depue  was  in  my  custody  and  detained  by  me  in  the 
county  jail  of  Broome  county  under  and  by  virtue  of  the  order,  a  certified 
copy  of  which  is  hereto  annexed,  made  by  Hon.  Eobert  S.  Parsons,  Broonie 
county  judge,  ordering  and  adjudging  that  the  said  Carrie  Bell  Depue  is 
guilty  of  contempt  and  directing  that  she  stand  committed  to  the  Broome 
county  jail  until  she  shall  have  purged  herself  from  such  contempt;  that  the 
said  Carrie  Bell  Depue  is  still  in  my  custody  under  said  order,  all  of  whichi 
certify,  and  have  now  here  the  body  of  said  Carrie  Bell  Depue,  as  by  said 
writ  I  am  commanded. 

Dated,  May  8,  1905.  .  H.  P.  Worthing, 

Sheriff  of  Broome  County. 

(Annexed  hereto  were  the  writ  of  habeas  corpus  and  a  certified  copy  of  the 
order  committing  said  Carrie  Bell  Depue.) 

Order  Discharging  Petitioner  from  Custody  and  Imprisonment. 
(Title.)  (Eecitals.) 

Order  and  direct  said  Harry  P.  Worthing  as  sheriff  of  the  county  of 
Broome  to  forthwith  release  and  discharge  said  Carrie  Bell  Depue  from  his 
custody  and  from  further  imprisonment  under  and  by  virtue  of  said  order 
Vol.  TI  — 20 
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of  January  2,  1903,  made  by  said  county  judge,  punishing  said  Carrie  Bell 
Depue  under  and  by  which  order  she  was  held  by  said  sheriff,  which  said  order 
is  hereby  vacated  and  set  aside,  but  without  costs. 
Dated,  May  19,  1905.  Egbert  S.  Parsons, 

County  Judge  of  Broome  County. 


HABITUAL  DRUNKARD,  SALE  OF  REAL  ESTATE  OF. 
See  Infant,  Sale  of  Keal  Estate  of. 


HABITUAL   DRUNKARD,   APPOINTMENT   OF   COMMITTEE   OF. 
See  Appointment  of  Committee  foe  Lunatic,  Etc. 


IDIOT,  SALE  OF  REAL  ESTATE  OF, 
See  Infant,  Sale  of  Real  Estate  of. 


IDIOT,  APPOINTMENT  OF  COMMITTEE  OP. 
See  Committee  of  Lunatic,  Etc. 


INDIVIDUAL,  CHANGE  OF  NAME  OF. 
See  Name  of  Individual,  Proceedings  to  Change. 


INFANT,  LUNATIC,  IDIOT,  OR  HABITUAL  DRUNKARD, 
SALE  OF  REAL  ESTATE  OF. 

Akticle.  

I.  ACTION  TO  COMPEL  CONVEYANCE.     §§  2344a-2347,  1318. 

§  2344a.  Court  may  compel  performance  of  contract  made  by  in- 
competent person  in  certain  cases,  1318. 
§  2345.     Action  to  compel  conveyance,  1319. 
§  2346.     Who  mxiy  maintain  action,  1319. 
§  2347.     Judgment;  effect  thereof,  1319. 

II.  Application  to  Dispose  of  real  Property  and  Petition. 

§§  340,  subd.  4,  2348,  2357,  2349,  2350,  Rule  55,  1321. 
Subd.  1.  Jurisdiction  and  power  of  the  court,  1321. 

§  2357.  Certain  sales,  etc.,  prohibited,  1321. 

§  2348.  Application  to  dispose  of  real  property;  in  what  cases,  1322. 

§    340,  subd.  4.  Jurisdiction,  1322. 
Subd.  2.  Petition  by  whom  made,  and  contents,  1327. 

§  2349.  Id.;  by  whom,  1327. 

§2350.  Contents  of  petition,  1327. 

Rule55.  Petition  for  sale  of  real  estate  of  infants,  lunatics,  etc.,  1328. 

III.  Appointment  of  guardian  and  Bond.    §§  2351-2353, 1330. 

§  2351.  Bond  of  committee  of  lunatic,  etc.,  1330. 
§  2352.  Id.;  of  guardian  of  infant,  1330. 
§  2353.  Bond;  how  proseciUed,  1330. 
Rule  57.  Bond  of  special  guardian,  1331. 

IV.  Referee  to  inquire  into  application  and  Order  thereon. 

§§  2354,  2355, 1334. 
§  2354.  Reference  to  inquire  into  the  application,  1334. 
§  2355.  Finai  order,  1334. 

Rule  56.  Referee's  report  on  petition  to  sell,  etc.,  1334. 
V.  AGREEMENT  FOR   CONVEYANCE;  CONVEYANCE  AND  ITS  EFFECT. 

§§  2356,  2358,  1337. 
§  2356.  Report  of  sale,  etc.,  1337. 
§  2358.  Effect  of  conveyance,  etc.,  1337. 
VI.  PROCEEDS  OF  SALE;  HOW  DISTRIBUTED.     §§2359-2364,  1339. 
§  2359.  Proceeds  of  sale  deemed  real  property,  1339. 
§  2360.  Infant  deemed  a  ward  of  court,  1340. 
§  2361.  Disposition  of  proceeds;  accounting,  1340. 
§  2362.  Particular  estates;  when  included  in  sale,  1341. 
§  2363.  Id.;  when  belonging  to  infant,  etc,  1341. 
§  2364.  Debts  of  infant,  etc.,  to  be  paid  equally,  1342. 
Rule  58.  When  proceeds  of  sale  must  be  brought  into  court;  costs,  1342. 
Rule  59.  When    proceeds  to  be  paid  to  general  guardian;  petition 

therefor,  1342. 

8BC.                        SECTIONS  OF  THE  CODE  AND  WHERE  FOUND.            j^r^.  paob- 

340     (subd.  4).     Jurisdiction 2  1322 

2344a.  Court  may  compel  performance  of  contract  made  by  incompetent  persons  in 

certain  cases 1  1318 

2345.  Action  to  compel  conveyance 1  1319 

2346.  Who  may  maintain  action 1  1319 

2347.  Judgment;  effect  thereof 1  1319 

2348.  Application  to  dispose  of  real  property;  in  what  cases 2  1322 

[1317] 
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2349.  Id.;  by  whom : 2  1327 

2350.  Contents  of  petition .~ 2  1327 

2351.  Bond  of  committee  of  lunatic,  etc 3  1330 

2352.  Id.;of  guardian  of  infant 3  1330 

2353.  Bond;  how  prosecuted 3  1330 

2354.  Reference  to  inquire  into  the  application 4  1334 

2355.  Final  order 4  1334 

2356.  Report  of  sale,  etc 5  1337 

2357.  Certain  sales,  etc.,  prohibited 2  1321 

2358.  Effect  of  conveyance,  etc 5  1337 

2359.  Proceeds  of  sale  deemed  real  property 6  1339 

2360.  Infant  deemed  a  ward  of  court 6  1340 

2361.  Disposition  of  proceeds;  accounting 6  1340 

2362.  Particular  estates;  when  included  in  sale 6  1341 

2363.  Id.;  when  belonging  to  infant,  etc 6  1341 

2364.  Debts  of  infant,  etc.,  to  be  paid  equally 6  1342 

ARTICLE  I. 

ACTION  TO  COMPEL  PERFORMANCE.     §§  2344a-2347. 
§  2344a.  Court  may  compel  performance  of  contract  made  by  incompetent 

person  in  certain  cases,  1318. 
§  2345.     Action  to  compel  performance,  1319. 
§  2346.     Who  may  maintain  action,  1319. 
§  2347.     Judgment;  effect   thereof,  1319. 

§  2344a.    Court  may  compel  performance  of  contract  made  by  incompetent  person 
in  certain  cases. 

The  supreme  court  shall  have  authority  to  decree  and  compel  the  specific  perform- 
ance of  any  bargain,  contract  or  agreement  which  may  have  been  made  by  any  idiot, 
lunatic  or  habitual  drunkard,  while  such  person  was  capable  to  contract;  and  of  any 
contract  in  relation  to  lands  made  by  the  ancestor  of  such  person  from  whom  such 
person  inherits  or  takes  as  devisee  or  otherwise;  and  to  direct  the  committee  of  such 
person  to  do  and  execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee  of  such  incompetent 
person,  the  said  court  may,  upon  the  petition  of  said  committee,  appoint  some  suitable 
and  proper  person  to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due  to  such  person  upon 
said  contract,  or  upon  the  fulfillment  of  the  contract  on  the  part  of  the  party  who 
contracted  with  the  person  represented  by  said  committee. 

Consolidators'  note  to  section  2344a  is  as  follows:  This  section,  relating  to  the 
power  of  the  Supreme  Court  to  compel  the  performance  of  certain  contracts  made  by 
incompetent  persons  while  capable  of  contracting,  has  been  inserted  in  the  Code  of 
Civil  Procedure,  since  it  deals  with  the  power  of  the  court  and  has  no  other  proper 
classification.  The  matter  embraced  in  the  section  is  that  contained  in  Laws  of  1880, 
chapter  423,  as  amended  by  Laws  of  1885,  chapter  a67,  section  3.  The  statute  of 
1880  amended  Revised  Statutes,  pt.  2,  chapter  5,  title  2,  section  23,  by  changing  the 
reference  to  the  Court  of  Chancery  to  the  Supreme  Court  and  adding  certain  new 
matter.  This  statute  seems  to  be  alive,  since  the  amendment  was  passed  subsequent 
to  but  at  the  same  session  as  the  Code  of  1880,  and  was  subsequently  recognized  and 
amended  by  the  Legislature  by  Laws  of  1885,  chapter  267,  section  2. 

Throop  in  his  note  to  section  2345  says  with  reference  to  the  amendment  made  by 
chapter  423 :  "  It  is  supposed  that  this  amendment  fell  with  the  repeal  of  this  section 
of  the  Revised  Statutes  which  took  effect  September  1,  1880,"  and  in  a  later  edition 
says  that  chapter  423  is  substantially  embodied  in  the  amendment  of  the  Code,  section 
2346,  made  by  Laws  of  1882,  chapter  399,  which  is  the  last  sentence  of  section  2346 
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of  the  present  Code.    There  is  some  variation  and  it  has  been  deemed  best  to  preserve 
the  provision  of  the  Revised  Statutes  as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure,  chapter  17,  title  7, 
relating  to  the  disposition  of  the  real  property  of  an  infant,  lunatic,  idiot  or  habitual 
drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that  the  Court  of  Chancery 
(changed  by  the  amendment  of  1880  to  Supreme  Court)  "shall  have  authority  to 
decree  and  compel  the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  lunatic  or  other  person  specified  in  the  first  section 
of  this  title."  The  first  section  referred  to  provides  that  the  chancellor  shall  have  the 
care  and  custody  of  "  all  idiots,  lunatics  and  persons  of  unsound  mind  and  persons 
who  shall  be  incapable  of  conducting  their  own  affairs  in  consequence  of  habitual 
drunkenness.''  Idiots,  lunatics  and  habitual  drunkards  are  expressly  mentioned  in 
the  section  as  incorporated  in  the  text  which  is  sufficient  to  cover  other  persons  of 
unsound  mind  since  the  General  Construction  Law,  section  28  (Statutory  Consolida- 
tion Law,  §  7),  defines  lunatic  as  follows:  "The  terms  lunatic  and  lunacy  include 
every  kind  of  unsoundness  of  mind  except  idiocy." 
§  2345.    Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  be  maintained  against  an  infant,  or 
a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directing  a  conveyance  of  real  property,  or  of 
an  interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  possessed  of  the  real  prop- 
erty, or  interest  in  real  property,  by  way  of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property,  or  inrt^rest 
in  real  property,  has  been  made;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the  title  is  vested. 

§  2346.    Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last  section,  by  a  person 
entitled  to  the  conveyance;  and,  also,  in  a  case  specified  in  subdivision  second  of 
that  section,  by  the  executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  real  property,  or  interest  in  real 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  prop- 
erty has  descended,  or  was  devised.  The  action  may  be  maintained  by  the  committee 
of  the  lunatic  or  other  incompetent  person;  but  in  that  case  the  court  must  appoint  a 
special  guardian  for  the  incompetent  person  as  prescribed  by  law,  where  an  infant  is 
defendant,  and  the  proceedings  are  the  same  as  in  a  like  action  against  an  infant. 
§  2347.    Judgment;  effect  thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered  unless  the  court, 
after  hearing  the  parties,  is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect  the  court  has  power  to  direct  the  guardian  of 
the  infant's  property,  or  the  committee  of  the  property  of  the  lunatic  or  other  incom- 
petent person,  or  a  special  guardian  appointed  in  the  action,  to  execuite  any  convey- 
ance, or  to  do  any  other  act,  which  is  necessary,  in  order  to  carry  the  judgment  into 
effect. 

The  provisions  of  subdivision  2  of  section  2345  of  tlie  Code  of  Civil  Pro- 
cedure, autkorizing  an  action  against  an  infant  to  procure  a  judgment  di- 
recting a  conveyance  of  real  property,  where  a  valid  contract  for  the  sale 
thereof  has  been  made,  have  reference  to  a  contract  made  by  the  ancestor 
of  the  infant  and  not  to  a  contract  made  by  a  special  guardian  pursuant 
to  an  order  of  the  court.     Danahy  v.  Fagan,  63  Misc.  658,  117  Supp.  300. 

Semble,  that  section  2357  of  the  Code  of  Civil  Procedure,  limiting  the 
disposition  of  the  real  estate  of  an  infant  or  an  incompetent  person,  only 
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applies  to  special  proceedings  instituted  under  the  Code  of  Civil  Pro- 
cedure, and  does  not  curtail  the  power  of  the  court  to  render  judgments  in 
an  action  where  it  has  jurisdiction  of  the  subject-matter  and  where  the 
parties  in  interest  are  properly  before  it.  Livingston  v.  lAvin^ston,  56 
App.  Div.  484,  67  Supp.  789 ;  aff'd,  166  N.  Y.  601. 

It  will  be  noted  that  these  sections  do  not  relate  to  a  special  proceeding 
in  any  sense  in  which  the  term  is  used,  but  expressly  authorize  an  action 
to  be  brought  and  a  judgment  rendered. 

Where  a  contract  was  made  for  the  sale  of  lands  by  a  party  who  died 
before  its  performance,  leaving  an  only  child  as  his  heir-at-law,  who  was  a 
lunatic,  it  was  held  that  a  court  of  equity  might  decree  a  specific  perform- 
ance of  the  contract,  and  direct  the  committee  of  the  lunatic  to  execute  all 
necessary  conveyances  for  the  purpose.  Swcurtout  v.  Burr,  1  Barb.  495. 
Heirs  of  a  vendor  are  bound  to  fulfil  his  contracts  to  convey  to  the  extent 
of  the  estate  that  descends  to  them,  and  an  infant  heir  is  bound  to  convey, 
and  the  statute  expressly  gave  power  to  compel  a  conveyance,  and  its  au- 
thority was  full  and  express.  Hill  v.  Ressegieu,  17  Barb.  162.  Specific 
performance  will  be  compelled  between  an  infant  and  the  surviving  party 
to  a  contract  for  sale  of  lands  in  cases  where  it  would  have  been  decreed 
between  the  original  parties,  unless  there  are  some  intervening  equities  con- 
trolling the  case.  Willardi's  Equity,  269  ;  cited,  1  Crary,  462.  The  court 
may  decree  a  specific  performance  by  the  infant  of  the  contract  of  his 
ancestor  where  the  infant  is  a  resident  of  this  State,  although  the  lands 
contracted  to  be  conveyed  are  in  another  State.  Sutphen  v.  Fowler,  9 
Paige,  280.  Where  the  order  of  the  court  directs  the  infants  merely  to 
convey  their  interest  in  property  for  the  purpose  of  fulfilling  the  contract 
of  the  ancestor,  personal  covenants  inserted  in  a  deed  executed  on  their 
behalf  are  void.  Whether,  if  the  ancestor  contracts  to  convey  with 
covenants  as  to  title,  the  court  has  power,  under  an  application  under  the 
statute  for  specific  performance,  to  require  the  heir  to  convey  by  deed  con- 
taining covenants,  qucere.  ISTeither  infants  or  guardians  appointed  for 
that  purpose  can  convey  land  except  pursuant  to  the  order  of  the  court, 
and  a  deed  executed  without  such  order  or  beyond  its  terms  is  void.  Hyatt 
V.  Seeley,  11  IST.  Y.  52.  The  chancellor  refused  to  grant  an  order  that  the 
infants  convey  with  covenants,  in  Matter  of  Ellison,  5  Johns.  Ch.  261, 
but  protected  the  purchaser  by  requiring  the  money  to  be  invested  until 
the  infant  became  of  age,  that  he  might  be  indemnified  if  the  title  should 
fail. 

The  guardian  should  execute  the  deed  by  subscribing  the  name  of  the 
infant  by  him,  adding  his  own  name  as  guardian;  if  only  subscribed  by 
the  guardian  as  such,  it  is  defective.    Hyatt  v.  Seeley,  11  N.  Y.  52. 
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The  equitable  power  of  the  court  to  compel  a  vendor  to  execute  a  new 
conveyance  in  order  to  clothe  the  purchaser  with  a  record  title,  where  the 
former  deed  has  been  lost,  is  independent  of  section  2345 ;  such  power  is 
within  the  general  jurisdiction  of  a  court  of  equity.  Kent  v.  Church  of 
St.  Michael,  136  N.  Y.  17,  49  St.  Eep.  22.  Section  2345  does  not  mean 
that  only  such  actions  as  there  are  mentioned  may  be  maintained  against 
an  infant  or  a  lunatic  or  a  habitual  drunkard;  therefore,  an  action  for  a 
separation  on  the  ground  of  cruel  and  inhuman  treatment  may  be  begun 
against  an  habitual  drunkard,  although  a  committee  has  been  appointed. 
Gregg  v.  Gregg,  48  Hun,  452,  1  Supp.  453. 

It  seems  that  a  specific  performance  against  infant  heirs  may  be  had  on 
an  equitable  title  taken  under  an  agreement  to  convey.  Peck  v.  Kirtz,  15 
St.  Eep.  600. 

Upon  the  trial  of  an  action  to  compel  the  specific  performance  of  an 
agreement  to  renew  a  lease  in  which  the  defendant  alleges  that  he  is  and 
has  been  for  some  time,  by  reason  of  paresis,  an  incompetent  person,  the 
exclusion  of  evidence  that  at  the  time  fixed  for  the  renewal  he  was  mentally 
incompetent  and  unable  to  execute  any  paper  and  that  he  was  unable  to 
select  any  appraiser  to  determine  the  value  of  the  premises  as  was  pro- 
vided in  the  lease  is  erroneous,  although  at  that  time  no  committee  had 
been  appointed  of  his  person  or  estate,  in  a  case  where  the  plaintiff  has 
parted  with  nothing  that  operates  to  his  prejudice ;  it  is  the  duty  of  the 
court  to  take  the  evidence  and  protect  the  defendant's  interests  and  to  de- 
termine whether  or  not  in  such  a  case  specific  performance  should  be 
denied ;  it  has  ample  power  under  section  2345  of  the  Code  of  Civil  Pro- 
cedure to  carry  out  the  provisions  of  the  contract  of  renewal  and  at  the 
same  time  protect  the  interests  of  the  defendant.  Wurster  v.  Armfield, 
175  N.  T.  256,  rev'g  67  App.  Div.  158,  73  Supp.  609. 

ARTICLE  II. 

APPLICATION  TO  DISPOSE  OF  REAL  PROPERTY,  AND  PETITION.     §  340,  subd. 
4,  §§  2348,  2349,  2350,  2357,  Rule  55. 

Svbd.  1.  Jurisdiction  and  power  of  the  court,  1321. 

§  2357.  Certain  sales,  etc.,  prohibited,  1321. 

§  2348.  Application  to  dispose  of  real  property;  in  what  cases,  1322. 

§    340,  subd.  4.  Jurisdiction,  1322. 
Subd.  2.  Contents  of  petition  and  by  whom  made,  1327. 

§2349.  Id.;  by  whom,  1327. 

§  2350.  Contents  of  petition,  1327. 

Rule  55,   Petition  for  real  estate  of  infants,  lunatics,  etc.,  1328. 

Subd.  1.    Jurisdiction  and  Power  of  the  Court.    §§  340,  subd.  4; 

2357,  2348. 
§  2357.    Certain  sales,  etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold,  leased,  or  mortgaged, 
as  prescribed  in  this  title,  contrary  to  the  provisions  of  a  will,  by  which  it  was  devised. 
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or  a  conveyance  or  other  instrument,  by  which  it  was  transferred,  to  the  infant,  or 

incompetent  person. 

§  2348.    Application  to  dispose  of  real  property  or  an  interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate  or  other  interest  in 
real  property  of  an  infant  in  being  or  the  contingent  interest  therein  of  an  infant  not 
in  being  or  of  a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy 
or  habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  property  belonging  to  an 
infant  or  an  incompetent  person  or  the  possibility  that  upon  breach  of  a  condition  a 
right  of  re-entry  will  vest  in  or  real  property  will  revert  to  an  infant  or  an  incom- 
petent person  or  his  heirs  solely  or  in  common  with  others  may  be  sold,  conveyed, 
mortgaged,  released  or  leased  as  prescribed  in  the  following  sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real  property,  of  the  infant 
or  incompetent  person,  are,  together,  insufficient  for  the  payment  of  his  debts,  or  for 
the  maintenance  and  necessary  education  of  himself  and  his  family. 

2.  Where  the  interest  of  the  infant  in  being  or  the  contingent  interest  of  an 
infant  not  in  being,  or  the  interest  of  an  incompetent  person  require  or  will  be  sub- 
stantially promoted  by  such  disposition,  on  account  of  the  real  property  or  term,  or 
estate,  or  other  interest  in  real  property  being  exposed  to  waste  or  dilapidation;  or 
being  wholly  unproductive,  or  for  the  purpose  of  raising  funds  to  preserve  or  to 
improve  the  same,  or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar  cir- 
cumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or  incompetent  person, 
to  procure  a  judgment,  directing  the  conveyance  of  the  real  property,  or  interest  in 
real  property,  as  prescribed  in  sections  twenty-three  hundred  and  forty-five  and  twenty- 
three  hundred  and  forty-six  of  this  act. 

4.  Where  the  interest  of  the  infant  or  incompetent  person  will  be  substantially  pro- 
moted by  releasing  or  joining  with  others  in  releasing  for  a  valuable  consideration 
the  possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest  in  or  real 
property  will  revert  to  the  infant  or  incompetent  person  or  his  heirs  solely  or  in 
common  with  others.  Such  possibility  is  referred  to  in  the  following  sections  of  this 
title  as  a  possibility  of  reverter. 

§  340.     Jurisdiction. 

The  jurisdiction  of  each  county  court  extends  to  the  following  actions  and  special 
proceedings,  in  addition  to  the  jurisdiction,  power,  and  authority,  conferred  upon  a 
county  court,  in  a  particular  case,  by  special  statutory  provision: 

4.   .      .  for  the  sale  or  other  disposition  of  the  real  property  situated  within 

the  county  of  a,  person,  wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other  disposition  of  the  real 
property,  situated  within  the  county,  of  a  domestic  religious  corporation. 

Authority  for  the  care  and  protection  of  equitable  estates  of  infants  is 
inherent  in  the  court  independently  of  any  statutory  provisions.  The 
power  conferred  by  statute  relates  only  to  lands  of  which  the  infant  is 
seized  and  not  to  equitable  interests.    Anderson  v.  Mather,  44  IST.  Y.  249. 

In  Hughes  v.  Jones,  116  IST.  Y.  67,  the  history  of  the  statutory  pro- 
cedure with  regard  to  sale  of  real  estate  of  lunatics  and  incompetents  is 
fully  discussed  in  the  opinion,  Vann,  J.,  page  74  et  seq.,  in  which  he  says, 
that  by  an  early  statute  in  England,  the  king  had  the  custody  of  the  lands 
of  idiots.  Subsequently,  authority  was  given  to  the  lord  chancellor  to 
issue  a  writ  or  commission  to  inquire  as  to  idiocy  or  lunacy,  stating  the 
nature  of  the  inquisition.    He  says,  further :    "  Thus  the  law  came  to  us 
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from  England,  and  after  the  revolution  the  care  and  custody  of  persons 
of  unsound  mind,  and  the  possession  of  their  estates,  which  had  belonged 
to  the  king  as  a  part  of  his  prerogative,  became  vested  in  the  people,  who 
by  an  early  act  confided  it  to  the  chancellor,  and  afterward  to  the  courts." 

The  County  Court  has  concurrent  jurisdiction  with  the  Supreme  Court 
as  to  the  care  of  the  person  and  property  of  a  lunatic  who  is  a  resident  of 
the  county,  and  where  that  court  first  acquires  jurisdiction,  it  is  exclusive 
of  that  of  the  Supreme  Court  with  respect  to  any  matter  within  its  juris- 
diction for  which  provision  is  made  by  the  Code.  Kent  v.  West,  83  App. 
Div.  112,  53  Supp.  244. 

A  County  Court  in  exercising  the  authority  conferred  upon  it  by  the 
Code,  to  order  the  sale  of  an  infant's  real  estate  within  the  county,  has 
the  same  general  powers  as  the  old  Court  of  Chancery,  and  the  general 
rules  of  equity  jurisprudence  are  applicable.  The  jurisdiction  need  not  be 
exercised  at  a  Special  Term  but  the  court  is  always  open  for  that  pur- 
pose, save  as  otherwise  directed  by  statute.    Brown  v.  Snell,  57  N.  Y.  286. 

In  Ellwood  V.  Northrup,  106  JST.  Y.  172,  it  was  held  that  the  require- 
ments of  the  statute  with  reference  to  the  sale  of  infant's  real  estate  must 
be  strictly  pursued  in  order  to  validate  such  a  sale.  The  burden  is  upon 
one  claiming  under  a  title  acquired  at  such  a  sale  to  show  by  afiirmative 
evidence  that  every  requirement  necessary  to  give  jurisdiction  has  been 
complied  with.  There  is  no  presumption  of  compliance  in  the  absence  of 
proof. 

The  provision  of  section  2349  of  the  Code  of  Civil  Procedure,  requiring 
an  infant  over  fourteen  years  of  age  to  join  in  a  petition  to  sell  his  lands, 
is  jurisdictional,  and  the  sale  is  void  if  he  does  not  join. 

A  petition  made  solely  by  the  general  guardian  or  the  guardian  of  the 
property  or  by  a  relative  or  friend  of  an  infant  fourteen  years  of  age  is 
not  sufficient  to  give  validity  to  the  sale. 

When  the  requirement  was  only  a  rule  of  chancery  it  seems  the  court 
could  dispense  with  it  (Cole  v.  Gourlay,  79  JST.  Y.  527) ;  but  not  now  that 
it  is  a  statute.  It  is  jurisdictional.  Bosenfeld  v.  Miller,  131  App.  Div. 
282,  115  Supp.  692. 

Losey  v.  Stanley,  147  N.  Y.  560,  holds  that  there  is  no  inherent  au- 
thority in  a  court  of  equity  to  direct  the  sale  or  mortgage  of  the  real 
property  of  infants,  and  that  its  power  in  that  respect  is  purely  statutory. 
That  the  proceedings  in  the  Code  are  hedged  about  by  safeguards  pre- 
venting inconsiderate  actions  by  courts  and  by  requiring  security  protect 
infants  against  the  dishonesty  of  those  who  undertake  to  represent  them, 
and  that  proceedings  instituted  under  those  provisions  are  void  when  not 
taken  in  conformity  with  the  statute.     Further  that  where  the  court  had 
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no  jurisdiction  to  grant  an  order  of  sale,  it  is  open  to  collateral  attack  for 
want  of  jurisdiction. 

Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  260,  holds  that  the  re- 
quirements of  the  statute  as  to  the  petition  must  be  strictly  pursued, 
reiterating  the  doctrine  that  the  court  has  no  inherent  power  to  direct  the 
mortgaging  of  the  real  estate  of  infants ;  that,  although  the  court  before 
which  the  proceeding  was  taken  was  a  court  of  general  jurisdiction,  still, 
as  the  proceeding  does  not  fall  within  the  ordinary  procedure  of  the 
common  law,  its  jurisdiction  is  specially  limited  and  wholly  dependent 
upon  the  statute,  and  no  presumption  can  be  indulged  in  favor  of  partic- 
ular jurisdiction.  In  that  class  of  cases  the  statute  must  be  strictly  pur- 
sued whatever  jurisdiction  the  court  may  possess. 

The  Supreme  Court  has  no  power  to  direct  the  sale  of  an  infant's  real 
estate,  contrary  to  terms  of  the  will  by  which  he  derives  title.  Mullen  v. 
Shipman,  6  Abb.  N.  C.  343.  Under  the  Kevised  Statutes,  a  contingent 
estate  of  an  infant  could  not  be  sold  by  order  of  the  court.  Matter  of 
Dodge,  40  Hun,  443.  Infants  unborn  are  not  seized,  hence  courts  cannot 
sell  their  interests,  because  such  interests  do  not  exist ;  they  can  sell  only 
interests  existing.  If  a  child  should  be  born,  it  will  be  vested  with  the 
interest  in  the  share  substituted  for  real  estate  and  held  by  its  coheirs. 
Bowman  v.  Tollman,  28  How.  482.  A  sale  contrary  to  a  will  or  convey- 
ance by  which  an  infant  acquires  title  is  void.  Matter  of  Turner,  10 
Barb.  552;  Forman  v.  March,  11  IST.  Y.  544.  But  the  provisions  of  the 
statute  did  not  apply  to  a  trust  estate  held  by  an  infant.  Wood  v.  Mather, 
38  Barb.  473 ;  aff'd,  44  K  Y.  249. 

The  court  has  no  right  to  order  the  sale  of  the  real  estate  of  an  idiot, 
lunatic,  or  habitual  drunkard,  independent  of  the  provisions  of  the 
statute,  even  for  the  payment  of  debts,  and  with  the  consent  of  the  heir- 
at-law  and  next  of  kin.     Matter  of  Peiitt,  2  Paige,  596. 

The  same  rule  is  applicable  to  sales  of  real  estate  of  infants.  Baker  v. 
Lorillard,  4  IST.  Y.  257 ;  Horton  v.  McCoy,  47  K  Y.  21 ;  Rogers  v.  Dill, 
6  Hill,  416 ;  Matter  of  Turner,  10  Barb.  552 ;  Onderdonk  v.  Mott,  34 
Barb.  106. 

In  Agricultural  Ins.  Co.  v.  Barnard,  96  IST.  Y.  525,  it  was  held  that  the 
filing  of  a  petition  showing  the  existence  of  a  valid  outstanding  debt 
against  an  insane  person  which  requires  a  disposition  of  his  real  estate  to 
enable  his  committee  to  pay  vests  the  court  with  jurisdiction  of  the  sub- 
ject-matter under  the  act,  and  such  jurisdiction  is  not  divested  by  subse- 
sequent  irregularities  unless  steps  are  taken  in  violation  of  some  express 
provision  of  the  act,  and  that  the  general  jurisdiction  over  the  personal 
property  of  the  insane  person  given  by  statute  is  limited  only  by  its  special 
requirements ;  further,  that  the  recital  in  an  order  made  by  the  court  in 
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such  proceeding  of  the  facts  necessary  to  give  jurisdiction,  is  prfma  facie, 
and,  if  not  affirmatively  disproved,  conclusive  evidence  of  their  existence. 

Where  the  petition,  proofs,  and  all  the  papers  in  a  proceeding  under 
the  statute  (§  2348)  show,  without  dispute  or  contradiction,  that  its  sole 
purpose  is  to  mortgage  the  property  of  an  infant  to  pay  the  debt  of 
another,  and  there  is  no  proof  or  claim  that  the  personal  property  and 
income  of  the  infant  are  insufficient  for  the  payment  of  all  his  own  debts 
and  for  the  necessary  education  of  himself  and  family,  but,  on  the  con- 
trary the  proof  tends  to  show  that  they  are  suffiicient,  the  court  does  not 
acquire  jurisdiction  to  direct  his  property  to  be  mortgaged,  Warren  v. 
Union  Bank  of  Rochester,  157  N.  Y.  260. 

In  order  to  authorize  a  sale,  the  infants  must  have  title  to  the  property. 
A  vested  remainder  may  be  sold.  Baker  v.  Lorillard,  4  N.  Y.  257.  But 
the  future  estate  of  an  infant  in  lands  will  not  be  ordered  to  be  sold  ex- 
cept under  very  special  circumstances.    Matter  of  Jones,  2  Barb.  22. 

No  jurisdiction  is  given  over  the  real  estate  of  infants  except  that  con- 
ferred by  statute.  The  statute  only  gives  the  power  to  sell  or  mortgage, 
and  thus  the  courts  cannot  authorize  an  exchange  of  infants'  real  estate. 
Moran  v.  James,  20  Misc.  235;  aff'd,  21  App.  Div.  184;  which  case 
holds  in  addition  that  an  infant  cannot  give  a  bond  and  mortgage  to 
equalize  the  values  of  such  exchanged  property. 

A  private  statute  authorizing  such  sale  was  held  valid  in  Cochran  v. 
Van  Surley,  20  Wend.  365 ;  Brevoort  v.  Grace,  53  N.  Y.  245.  Prior  to 
the  statute  of  1864,  the  court  would  not  direct  the  sale  of  real  estate  of  a 
lunatic,  idiot,  or  habitual  drunkard,  so  long  as  there  was  personal  estate 
applicable  to  the  purpose.  Matter  of  Kellet,  3  Paige,  199 ;  Matter  of 
Hoag,  7  Paige,  312.  The  same  rule  is  now  embodied  in  subdivision  1  of 
this  section.  Before  the  estate  of  a  lunatic  can  be  sold  the  court  must 
acquire  jurisdiction  of  the  person  and  estate  of  the  lunatic  by  issuing  a 
commission  and  the  return  thereon.  Matter  of  Paige,  8  How.  220. 
Such  jurisdiction  must  be  acquired  in  proceedings  in  this  State.  Mat- 
ter of  Perkins,  2  Johns.  4 ;  Matter  of  Neally,  26  How.  402.  The  juris- 
diction given  to  the  court  in  case  of  a  lunatic  can  only  be  exercised  in  the 
manner  the  statute  directs ;  it  being  a  special  proceeding,  an  omission  of 
a  substantial  requirement  renders  proceeding  invalid.  Matter  of  Valen- 
tine, 72  E".  Y.  184.  In  proceedings  to  sell  real  estate  of  infants,  the  rule 
applies  that  in  proceedings  in  derogation  of  common  law  by  which  the 
title  of  one  is  to  be  divested  and  transferred  to  another,  every  requisite  of 
the  statute  having  the  semblance  of  benefit  to  the  infant  must  be  complied 
with,  or  the  title  will  not  pass.  Battell  v.  Torrey,  65  IST.  Y.  294.  It  was 
held  in  Brasher  v.  Van  Courtlandt,  2  Johns.  Ch.  242,  400 ;  that  the  real 
estate  of  a  lunatic  might  be  sold  for  the  payment  of  his  debts  upon  an 
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■action  by  a  creditor  for  that  purpose  without  a  petition  by  the  committee, 
but  the  sale  must  be  conducted  under  the  direction  of  the  court  in  sub- 
stantially the  same  manner  as  if  sold  on  such  petition.  The  sale  of  the 
real  estate  of  infants  under  the  statute  was  intended  for  the  better  educa- 
tion and  maintenance  of  the  infants,  and  for  their  special  and  substantial 
benefit.    Matter  of  WUtaker,  4  Johns.  Ch.  378. 

The  term  "  real  estate  "  includes  every  freehold  estate  and  interest  in 
lands,  and  where  there  is  a  vested  remainder  in  fee  there  is  a  seizin  in  law 
within  the  statute,  and  the  court  has  jurisdiction  to  order  a  sale.  Jen- 
kins V.  Fahey,  73  IST.  Y.  355 ;  Matter  of  HaigU,  14  Hun,  176.  The  con- 
tingent interest  of  an  infant  under  a  devise  conditioned  upon  the  re- 
marriage of  the  mother,  to  whom  the  primary  estate  is  devised,  is  not  an 
estate  which  can  be  sold  under  the  statute.  Matter  of  Dodge,  40  Hun, 
443.  The  court  cannot  order  or  direct  the  guardian  of  an  infant  to  con- 
sent to  the  abandonment  of  a  strip  of  land  left  after  the  apportionment  of 
the  remainder  for  the  purposes  of  a  street,  and  the  execution  of  a  release 
or  quitclaim  therefor,  without  compliance  with  the  provisions  of  the 
statute;  and  a  quitclaim  executed  without  such  compliance  will  convey 
no  title.  -Ba^f^eZZv.  SwrnZZ,  10  Abb.  ]Sr.  S.  97;  afE'd,  50  ]Sr.  T.  13.  The 
provisions  of  section  2355,  since  enacted,  however,  authorize  the  final 
order  to  contain  such  directions  respecting  the  time,  manner,  and  condi- 
tions of  a  sale  or  conveyance  directed  thereby,  as  the  court  thinks  proper 
to  insert  therein. 

Where  an  infant  plaintiff  in  an  action  against  a  railway  company  for 
maintaining  their  railroad  in  front  of  his  premises  obtains  a  judgment 
which  provides  that  the  railroad  company  shall  pay  the  value  of  the  ease- 
ment, a  release  given  by  the  infant  upon  such  payment  is  a  valid  instru- 
ment and  capable  of  passing  title.  Germer  v.  Met.  B.  Co.,  3  Misc.  429, 
23  Supp.  167,  52  -St.  Eep.  445. 

The  Code  (§  2348  et  seq.)  requires  proceedings  for  the  sale  of  in- 
fants' real  estate  to  be  instituted  before  the  court,  and  a  judge  of  the 
court  has  no  authority  to  entertain  the  proceedings.  Matter  of  Wright, 
Peters  &  Co.,  73  App.  Div.  75  (77),  citing  Matter  of  Boohhout,  21  Barb. 
348. 

Proceedings  for  the  sale  of  an  infant's  interest  in  land  are  absolutely 
void  if  not  instituted  in  good  faith  to  sell  to  a  real  purchaser,  as  where 
they  were  instituted  to  transfer  the  title  unincumbered  by  the  infant's 
interest  to  his  father,  even  though  full  value  be  paid  for  the  infant's  in- 
terest and  no  wrong  was  in  fact  intended.  The  court  says  the  statute  is 
intended  for  the  benefit  of  the  infant  and  cannot  be  resorted  to  for  the 
purpose  of  divesting  the  infant  of  title  or  curing  a  defect  therein.  There- 
fore, the  purchaser  of  property  from  a  father  who  has  thus  obtained  the 
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title  may  refuse  to  close  the  sale  and  have  an  action  for  the  earnest  money. 
Weinstock  v.  Levison,  14  Snpp.  65. 

The  court  may  direct  the  sale  of  the  infants'  interest,  including  an 
estate,  as  heir-at-law,  which  could  never  vest  in  possession,  but  depends 
for  its  actual  enjoyment  upon  the  death  of  the  heir  before  a  life  tenant, 
nor  is  it  an  objection  that  the  same  person  who  would  take  as  heir  is 
given  another  interest  under  the  will.  Matter  of  Asch,  75  App.  Div. 
486,  78  Supp.  561. 

A  sale  of  infants'  lands  is  not  contrary  to  the  provisions  of  the  will  by 
which  they  were  devised,  because  such  will  directs  the  property  to  be  kept 
in  trust  for  the  infants  during  their  minority,  there  being  nothing  in  the 
will  indicating  that  a  sale  would  be  contrary  to  its  provisions.  That  such 
infants'  legal  estates  are  contingent  remainders  in  fee  does  not  prevent 
the  court  exercising  its  jurisdiction  to  direct  a  sale  of  such  interests. 
Matter  of  Asch,  75  App.  Div.  486,  78  Supp.  561. 

The  court  has  no  authority  in  statutory  proceedings  to  sell  real  estate 
of  infants  to  bring  about  a  partial  partition  by  exchanging  with  adults  an 
undivided  interest  in  lands  severally  owned  in  common.  Matter  of  Ad- 
derly,  50  Misc.  189,  100  Supp.  421. 

Subd.  2.    Petition,  by  Whom  Made,  and  Contents.    §§  2349,  2350; 

Rule  55. 

§  2349.    Id.;  by  whom;  notice  when  incompetent. 

An  application,  jn  either  of  the  cases  prescribed,  in  the  last  section,  must  be  made  by 
the  petition  of  the  general  guardian,  or  the  guardian  of  the  property  of  the  infant;  or 
by  the  committee  of  the  property  of  the  lunatic,  or  other  incompetent  person;  or  by 
any  relative,  or  other  person,  in  behalf  of  either.  Where  the  application  is  in  behalf 
ot  an  infant  of  the  age  of  fourteen  years  or  upwards,  the  infant  must  join  therein. 
Where  the  application  is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  term  held  within  the  judicial  district,  in  which  the  property,  or  a  part  thereof, 
is  situated.  Where  such  application  aifects  the  interest  of  an  incompetent  person  who 
has  been  committed  to  a  state  institution  and  is  an  inmate  thereof,  notice  of  such 
application  must  be  given  to  the  superintendent,  acting  superintendent,  or  state  oflfioer 
having  special  jurisdiction  over  the  institution  where  the  incompetent  person  is 
confined. 
§  2350.    Contents  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  pleading  in  an  action  in 
the  supreme  court.  It  must  set  forth  the  grounds  of  the  application;  and  in  a  case 
specified  in  subdivisions  first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  interest  of  the  infant  or 
incompetent  person  in  one  or  more  parcels  of  land  in  order  to  avoid  an  action  of  par- 
tition on  the  part  of  his  co-tenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  property,  and  the  amount  of 
the  income  of  the  infant  or  incompetent  person;  the  disposition  which  has  been  made 
of  his  personal  property,  and  an  account  of  the  debts  or  demands,  if  any,  existing 
against  his  estate.  In  the  case  above  specified  where  the  application  is  made  for 
the  sale  of  an  undivided  interest  of  the  infant  or  incompetent  person,  the  petition 
must  state  the  particulars  and  value  of  the  real  property  in  respect  to  which  a  sale 
is  desired. 
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Rule  55.    Petition  for  sale  of  real  estate  of  infants,  lunatics,  etc. 

The  petition  in  proceedings  to  sell,  mortgage,  or  lease  real  estate  belonging  to  an 
infant  or  lunatic,  idiot,  or  habitual  drunkard,  shall  state,  besides  the  particular  grounds 
for  a  sale,  mortgage,  or  lease  of  the  property,  and  the  other  matters  required  by  the 
Code,  the  age  and  residence  of  the  infant,  lunatic,  idiot,  or  habitual  drunkard,  and  the 
name  and  residence  of  the  person  proposed  as  a,  special  guardian  or  committee,  the 
relationship,  if  any,  which  he  bears  to  the  infant,  lunatic,  idiot,  or  habitual  drunkard, 
and  the  security  proposed  to  be  given;  and  also,  whether  any  previous  application 
lias  been  made,  and  if  so,  the  time  thereof,  and  what  disposition  was  made  of  the  same. 

The  mother,  the  uncle,  and  the  general  guardian  have  been  held  proper 
parties  to  present  the  petition.  Matter  of  Lansing,  3  Paige,  265;  Mat- 
ter of  Whitlock,  32  Barb.  48 ;  O'Reilly  v.  King,  28  How.  408.  It  is  said 
in  the  last  case  that  the  fact  that  the  petitioner  is  a  creditor  of  the  infant 
does  not  disqualify  him  from  making  the  application.  It  will  be  noted 
that  Cole  v.  Gourlay,  79  N.  Y.  527,  was  decided  previous  to  the  Code, 
and  that  there  was  at  that  time  no  statutory  provision  requiring  an  in- 
fant over  fourteen  to  join  in  the  petition,  as  is  now  provided  for  in  this 
section.  The  application  is  ex  parte,  and  should  be  made  to  the  court  at 
Special  Term.    Matter  of  Bookhout,  21  Barb.  348. 

Where  a  statement  of  facts  was  agreed  upon  on  appeal,  and  from  state- 
ment it  appeared  that  an  infant  owned  no  personal  estate,  and  had  no 
means  of  support,  and  that  his  real  estate  was  unproductive  and  that  an 
application  had  been  made  for  the  sale  of  his  real  property  and  the  ap- 
plication granted,  it  cannot  be  objected  by  the  defendant  refusing  to  take 
the  title  offered  that  the  reason  for  the  application  was  not  fully  set  out 
in  the  petition  as  required  by  section  2350.  Ryder  v.  Wood,  29  St.  Rep. 
63,  8  Supp.  422. 

The  court  will  not  direct  a  general  guardian  against  his  objection  to 
lease  an  infant's  property  for  saloon  purposes  in  order  to  obtain  a  better 
rent,  as  a  personal  liability  might  devolve  upon  such  guardian  under  the 
Civil  Damage  Act.  Matter  of  Stafford,  3  Misc.  107,  51  St.  Eep.  833, 
22  Supp.  707. 

By  virtue  of  this  title  an  infant  having  no  personal  estate  or  income 
from  real  estate  may  have  an  application  to  the  court  for  the  sale  of  the 
real  estate  for  the  infant's  support  and  maintenance,  and  upon  such 
sale  the  court  should  allow  the  infant's  guardian  for  sums  expended  by 
him  for  the  infant's  support,  if  such  guardian  does  not  intend  to  donate 
the  cost  of  living  provided  by  him,  for  the  infant's  estate  is  liable  for  the 
moneys  advanced  for  the  necessities  of  life.  Hovell  v.  Noll,  10  Misc. 
547,  64  St.  Rep.  123,  31  Supp.  439.  Under  this  title  of  the  Code  the 
court  has  power  to  authorize  the  mortgaging  of  the  real  property,  estate, 
or  other  interest  in  real  estate  belonging  to  an  infant,  and  a  mortgage 
so  authorized  will  cover  whatever  interest  the  infants  have,  whether  that 
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interest  or  estate  is  one  in  possession,  or  is  a  vested  future  estate.  And 
this  is  true  althougli  the  income  and  profits  of  the  land  are  given  to  the 
executors  in  trust.     Graver  v.  Oermain,  17  Misc.  252. 

It  was  held  in  Matter  of  Mason,  1  Hopk.  Ch.  122,  that  v?henever  it  ap- 
peared satisfactorily  to  the  court  that  the  situation  of  the  infants  as  re- 
gards maintenance  and  education  would  be  improved,  the  order  would  be 
made  as  in  case  of  property  exposed  to  waste  and  dilapidation  or  an  un- 
productive village  lot.  It  is  good  ground  for  sale  that  expense  of  a  suit  in 
partition  may  be  avoided  thereby.  Matter  of  Corydon,  2  Paige,  566. 
But  the  fact  that  a  sale  would  increase  the  income  of  an  adult  tenant  in 
common  is  not  suflicient  ground.    Matter  of  Jones,  2  Barb.  Ch.  22. 

It  was  said  in  Aldrich  v.  Funk,  48  Hun,  369,  that,  as  the  statute  does 
not  describe  any  particular  form  to  be  observed  by  the  person  who  pre- 
sents the  application  as  next  friend,  and  nothing  appeared  to  the  contrary, 
the  court  might  properly  assume  that  the  ceremony  was.  sufficiently  ob- 
served, in  getting  the  application  before  the  court,  to  confer  jurisdiction ; 
that  a  departure  from  the  practice  prescribed  from  the  rules  of  court  did 
not  invalidate  the  proceedings. 

A  sale  of  infant's  real  estate  is  sufficiently  brought  within  that  part 
of  section  2350  of  the  Code  of  Civil  Procedure,  excusing  a  statement  of 
the  otherwise  required  details  of  the  infant's  estate  and  circumstances  in 
a  case  where  the  sale  is  sought  in  order  to  avoid  partition,  by  allegations 
of  the  petition  that  executors  who  have  a  power  of  sale  over  all  the  real 
estate  of  the  infant's  ancestor  are  about  to  sell  it,  and  that  the 
"purchasers  of  said  property  will  no  doubt  be  strangers  to  said  infant 
and  apt  to  disregard  in  great  measure  her  undivided  interest,  and  may 
also  bring  an  action  against  said  infant  to  compel  a  partition  of  said  prop- 
erty."    Blanchard  v.  Blanchard,  33  Misc.  284,  67  Supp.  478. 

A  petition  in  proceedings  for  the  sale  of  an  infant's  real  estate,  recit- 
ing that  it  is  the  petition  of  an  infant  under  fourteen  years  of  age,  by  his 
general  guardian,  and  executed  by  the  guardian  on  behalf  of  the  infant 
and  verified  by  the  guardian,  although  throughout  the  instrument  the 
infant  and  not  the  guardian  is  described  as  the  petitioner,  is  the  petition 
of  the  guardian. 

The  failure  of  such  a  petition  to  state  the  facts  and  particulars  con- 
cerning the  real  and  personal  property  of  the  infant,  his  income,  and  the 
debts  against  his  estate,  as  required  by  section  2350  of  the  Code  of  Civil 
Procedure,  renders  it  defective,  even  where  the  interest  sought  to  be  sold 
thereunder  is  an  undivided  one,  where  there  is  no  allegation  that  the  sale 
of  the  interest  is  necessary  to  avoid  an  action  for  partition,  nor  any 
allusion  to  the  possibility  of  such  an  action,  and  it  does  not  appear  that 
the  court  has  found  from  the  facts  stated  in  the  petition,  with  or  without 
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additional  proof,  that  the  sale  was  necessary  to  avoid  an  action  of  parti- 
tion, and  such  defect  justifies  the  purchaser  at  a  sale  thereunder  in  refus- 
ing to  complete  his  purchase. 

Qucere,  whether  such  a  defect  would  be  fatal  to  the  title  of  a  purchaser 
at  a  sale  had  in  such  proceedings.  Matter  of  HopMns,  33  App.  Div.  615, 
53  Supp.  1051. 

ARTICLE  III. 
APPOINTING  OF  GUARDIAN,  AND  BOND.     §§  2351-2353. 

§  2351.  Bond  of  committee  of  lunatic,  etc.,  1330. 
§  2352.  Id.;  of  guardian  of  infant,  1330. 
§  2353.  Bond;  how ;prosecuted,  1330. 
Rule  57.  Bond  of  special  guardian,  1331. 

§  2351.    Bond  of  committee  of  lunatic,  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in 
real  property,  of  a  lunatic,  idiot  or  habitual  drunkard,  cannot  be  granted,  unless  a 
committee  of  his  property  has  been  appointed.  Upon  such  an  application,  if  it  is 
made  by  the  committee,  the  court  must  make  an  order,  directing  him  to  file  with  the 
clerk,  a  bond,  in  such  a  form,  in  such  an  amount,  and  with  such  sureties,  as  it  directs, 
conditioned  for  the  faithful  discharge  of  his  trust;  for  the  paying  over  and  investing 
of,  and  accounting  for,  all  moneys  received  by  him  in  the  special  proceeding,  according 
to  the  direction  of  any  court  having  authority  to  give  directions  in  the  premises; 
and  for  the  observance  of  the  directions  of  the  court,  in  relation  to  the  trust. 
If  the  application  is  made  by  any  other  person,  an  order  must  be  made  there- 
upon, requiring  the  committee  to  show  cause  why  he  should  not  file  such  a  bond. 
If,  after  hearing  the  committee,  the  court  is  of  the  opinion,  that  there  is  a  probable 
cause  for  granting  the  application,  it  may  make  an  order,  requiring  the  com- 
mittee to  file  such  a  bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guardian  of 
the  incompetent  person,  with  respect  to  the  proceedings;  who  must  thereupon  file  such 
a  bond.  ^Miere  an  application  is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard  and  may 
be  made  before  or  after  a  committee  has  been  appointed,  except  that  application  may 
be  made  by  the  committee  of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property  to  which  the  inchoate 
right  of  dower  attaches  has  already  been  sold  by  the  husband  and  the  wife  has  not 
joined  in  the  conveyance  or  otherwise  released  her  inchoate  right  of  dower.  When  the 
application  is  made  by  the  husband,  the  court  may  appoint  him  special  guardian,  and 
he  must  file  a  bond  as  herein  provided. 
§  2352.     Id.;    of  guardian  of  infant. 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property  or  an  interest 
in  real  property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the 
special  guardian  of  the  infant  with  respect  to  the  proceedings,  who  must  thereupon 
file  with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust  company  author- 
ized by  the  laws  of  this  state  to  act  as  general  guardian  of  the  estate  of  an  infant 
without  giving  security  may  be  appointed  such  special  guardian  and  in  such  case  the 
court  in  the  order  of  appointment  may  dispense  with  the  giving  and  filing  of  any 
such  bond. 

§  2353.    Bond;  how  prosecuted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed  in  either  of  the  last 
two  sections,  the  court  must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 
injured. 
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Sule  57.    Bond  of  special  guardian. 

The  security  required  on  tlie  sale  of  the  real  estate  of  an  infant  shall  be  a  bond 
of  the  guardian,  with  two  sufficient  sureties  in  the  sum  of  double  the  value  of 
the  premises  including  the  interest  on  such  value  during  the  minority  of  the  infant, 
each  of  which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and  above  all 
debts,  which  bond  shall  be  duly  acknowledged  and  accompanied  with  affidavits  of 
justification  made  by  the  sureties.  In  case,  however,  the  value  of  the  premises  includ- 
ing the  interest  on  such  value  during  the  minority  of  the  infant,  shall  exceed  the 
sum  of  five  hundred  dollars,  the  court  must  require  the  guardian  to  give  a  bond  of 
a  surety  company  authorized  to  do  business  in  this  state  or  a  bond  secured  by  a 
mortgage  on  improved  and  unencumbered  real  property  of  the  value  of  the  penalty 
of  the  bond. 

Tlie  general  guardian  of  the  infant  is  the  proper  person  to  be  appointed 
special  guardian  for  sale  of  his  real  estate.  Matter  of  Wilson^  2  Paige, 
412 ;  Matter  of  Lansing,  3  Paige,  265,  It  was  said  in  Matter  of  Tillot- 
sons,  2  Edw.  Ch.  113,  that  a  part  owner  with  the  infant  of  land,  and  who 
has  a  claim  against  the  latter's  share,  is  hardly  a  proper  person  to  be  ap- 
pointed special  guardian,  but  the  fact  that  the  relative  petitioning  for  his 
own  appointment  as  special  guardian  was  a  creditor  of  the  infant,  and 
that  his  claim  grew  out  of  a  volunteer  expense  so  incurred,  does  not  raise 
a  jurisdictional  question.  Any  error  of  the  court  in  this  respect  is  to  be 
corrected  by  appeal  or  direct  proceeding  to  vacate.  Battell  v.  Torrey,  65 
N.  Y.  294,  A  special  guardian  appointed  to  sell  infant's  real  estate  can- 
not convey  such  property  to  himself;  where  he  has  done  so  in  good  faith, 
the  defect  may  be  cured  by  opening  the  proceeding  and  conveying  to  a 
third  person.     Buderus  v.  Immen,  20  Wkly.  Dig.  88. 

The  bond  required  of  the  special  guardian,  by  section  2352  of  the  Code, 
is  an  absolute  necessity;  and,  therefore,  where  the  court  orders  that  a 
bond,  theretofore  given  by  the  special  guardian  as  guardian  of  the  prop- 
erty of  the  infant  in  the  court  of  the  surrogate,  shall  be  deemed  a  suf- 
ficient bond  in  the  proceeding  for  the  sale  of  the  real  estate,  the  latter 
proceeding  is  void  and  a  purchaser  of  land  affected  by  the  sale  need  not 
carry  out  his  purchase,  Blanchard  v.  Blanchard,  33  Misc,  285,  67  Hun, 
478, 

Sections  2351  and  2353  substantially  re-enact  the  rule  of  chancery  (L. 
1815,  chap.  106,  §  2),  which  provides  that  an  action  cannot  be  main- 
tained upon  the  bond  of  a  guardian  against  his  sureties  until  after  an 
accounting  in  equity  by  the  guardian,  but  this  has  no  application  in  a 
case  where  an  infant  sues  a  guardian  personally  for  a  specific  fraud. 
Such  action  is  an  action  for  damages  for  fraud  and  conspiracy,  and  it  is 
not  an  action  either  against  the  principal  or  sureties  of  the  bond.  Koch 
V.  Lefrois,  61  Hun,  207,  40  St.  Eep.  563,  15  Supp.  930.  The  sureties 
on  the  bond  of  a  committee  of  a  lunatic  given  under  sections  2337  and 
2830  of  the  Code  are  not  liable  for  the  failure  of  such  committee  to  pay 
Vol,  11  —  21 
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over  moneys  illegally  received  on  the  sale  of  the  real  estate  of  a  lunatic. 
Had  such  proceedings  been  irregular,  a  bond  would  have  been  required 
under  section  2351  and  on  this  the  sureties  would  have  been  liable. 
Johnson  v.  Ayres,  18  App.  Div.  495. 

It  is  no  defense  by  one  refusing  to  take  title  to  an  infant's  real  estate 
that  the  bond  of  the  special  guardian  was  directed  to  be  filed  in  the 
county  clerk's  office  if  such  bond  was  filed  in  the  proper  place,  according 
to  section  2352.     Ryder  v.  Wood,  29  St.  Eep.  64,  8  Supp.  4. 

Where  real  estate  was  ordered  sold  for  the  benefit  of  five  infants,  the 
guardian  giving  each  infant  a  separate  bond,  it  was  held  that  the  sureties 
should  qualify  in  the  aggregate  penalties  of  the  several  bonds.  Anony- 
mous, 4  How.  414.  The  security  cannot  be  dispensed  with,  although  the 
petition  sets  forth  the  inability  of  the  infants  to  procure  such  seciirity. 
Matter  of  Thorne,  1  Edw.  Ch.  507.  A  bond  of  a  guardian  is  not  void 
because  given  before  application  is  made  to  the  court  in  the  matter,  espe- 
cially where  the  approval  and  filing  were  subsequent  to  the  application. 
Center  v.  Sproat,  22  Hun,  146. 

It  is  a  breach  of  the  condition  of  a  bond  where  the  special  guardian 
fails  to  make  and  file  a  report  of  the  actual  disposition  of  the  remainder 
of  the  moneys  after  paying  out  the  sums  directed  by  the  court.  There  is 
no  warrant  for  the  application  of  such  moneys  except  the  express  au- 
thority of  the  court.  Hunt  v.  Hunt,  58  N".  Y.  666.  Before  an  action 
can  be  maintained  at  law  against  the  sureties  upon  a  bond  given  upon  the 
appointment  of  a  special  guardian,  the  guardian  must  be  called  to  ac- 
count and  ordered  to  pay  over  by  a  court  of  competent  jurisdiction,  but 
the  sureties  are  not  necessary  parties  to  the  proceedings  in  which  the  order 
for  payment  is  made.  Brown  v.  Balde,  3  Lans.  283 ;  aff'd  as  Brown  v. 
Snell,  57  IST.  Y.  286.  Where  the  guardian  is  cited  and  fails  to  appear, 
and  an  order  is  made  fixing  a  sum  in  his  hands,  an  action  can  be  main- 
tained against  his  sureties.  Center  v.  Sproat,  22  Hun,  146.  Where  an 
order  is  made  requiring  the  special  guardian  of  an  infant  to  mortgage  its 
real  estate  and  apply  the  proceeds  thereof  to  the  payment  of  certain 
specified  debts,  he  cannot,  after  having  received  the  money,  refuse  to  pay 
any  of  the  debts,  on  the  ground  that  the  infant  is  not  liable  for  it.  When 
the  guardian  renders  an  account  of  his  proceedings,  and  procures  an 
order  confirming  the  report  without  notice  to  the  creditor  whose  claim  he 
has  refused  and  neglected  to  pay,  such  order  furnishes  him  no  protection, 
and  the  same  will,  on  application  of  the  creditor,  be  vacated  and  the 
guardian  directed  to  pay  him  the  amount  in  his  hands,  applicable  to  the 
payment  of  his  claim,  with  interest  from  date  of  order  of  confirmation. 
Matter  of  Lampman,  22  Hun,  237. 
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It  is  the  duty  of  the  bondsmen  of  the  committee  to  make  good  any  loss 
resulting  to  the  estate  by  reason  of  the  misconduct  of  the  committee,  and 
the  liability  of  an  administrator's  bondsmen  does  not  attach  until  the 
fund  is  turned  over  to  the  administrators.  Forbell  v.  Denton,  53  App. 
Div.  402,  65  Supp.  1120. 

While  it  may  be,  as  a  general  rule,  that  a  surety  upon  the  official  bond 
of  a  special  guardian,  appointed  to  sell  the  real  estate  of  an  infant,  is  not 
liable  until  the  remedies  against  his  principal  are  exhausted  and  the  ex- 
tent of  the  liability  ascertained  by  an  accounting,  when  it  appears  that 
an  accounting  cannot  possibly  change  the  facts  upon  which  the  liability  of 
the  surety  depends,  the  infant  will  not  be  compelled  to  resort  to  it  before 
bringing  suit  upon  the  bond.     Long  v.  Long^  142  IST.  Y.  546. 

Under  the  act  of  1874  authorizing  the  mortgaging  of  real  estate  of  an 
insane  person  for  the  payment  of  a  debt,  it  was  held  in  Agricultural  Ins. 
Co.  V.  Barna,rd,  96  IST.  Y.  525,  that  it  was  not  necessary  that  the  committee 
should  execute  a  bond  for  money  which  should  come  into  his  hands.  That 
it  was  within  the  discretion  of  the  court  whether  to  require  a  bond  or  not. 

A  liability,  arising  out  of  the  receipt  by  the  general  guardian  of  money 
realized  from  a  sale  of  the  ward's  real  estate  in  a  statutory  proceeding 
for  that  purpose,  without  giving  the  additional  security  required  by 
section  2361  of  the  Code  of  Civil  Procedure  and  rule  59  of  the  Greneral 
Rules  of  Practice,  is  not  within  the  purview  of  the  general  guardian's 
bond,  whatever  the  liability  of  the  general  guardian  may  be  as  between 
himself  and  his  ward  for  moneys  so  received.  Allen  v.  Kelly,  55  App. 
Div.  455. 

This  holding  was  followed,  66  App.  Div.  623,  but  was  rev'd,  171  N.  Y. 
1,  which  holds  that  the  sureties  upon  the  bond  of  a  general  guardian  re- 
quiring him  to  "faithfully  discharge  the  trust  reposed  in  him  and  obey 
the  lawful  directions  of  the  surrogate  touching  the  trust  and  to  render  a 
just  and  true  account  of  all  moneys  and  other  property  received  by 
him,"  are  liable  for  the  proceeds  of  real  estate  sold  under  an  order  of  the 
County  Court  made  pursuant  to  the  report  of  a  referee  in  a  proceeding 
instituted  to  procure  the  sale,  to  the  effect  that  they  were  absolutely 
necessary  for  the  support  and  maintenance  of  the  ward  in  addition  to 
what  he  was  able  to  earn  by  his  own  exertions,  which  proceeds  were  paid 
over  to  the  guardian  without  requiring  from  him  additional  security, 
since  under  the  Code  of  Civil  Procedure  (§§  2348,  2360,  2361)  and  the 
General  Rules  of  Practice  (No.  59)  the  court  had  the  right,  in  its  dis- 
cretion, to  make  the  order  for  the  purpose  specified  without  requiring 
such  security. 
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ARTICLE  IV. 
REFEREE  TO  INQUIRE  INTO  APPLICATION  AND  ORDER  THEREON.     §§  2354, 

2355;   Rule  56. 

§  2354.  Reference  to  inquire  into  the  application,  1334. 
§  2355.  Final  order,  1334. 

Rule  56.     Referee's  report  on  petition  to  sell,  etc.,  1334. 
§  2354.     Reference  to  inqulte  into  the  application. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond  where  the  filing 
of  such  a  bond  shall  be  necessary,  the  court  must  make  an  order  appointing  a  suitable 
person  a  referee  to  inquire  into  the  merits  of  the  application.  The  referee  must 
examine  into  the  truth  of  the  allegations  of  the  petition;  hear  the  allegations  and 
proofs  of  all  persons  interested  in  the  property,  or  otherwise  interested  in  the  appli- 
cation, and  report  his  opinion  thereupon,  together  with  the  testimony,  with  all  con- 
venient speed. 

§  2355.    Final  cider. 

Upon  the  filing  of  the  referee's  report,  and  after  examining  into  the  matter,  the 
court  must  make  a  final  order  upon  the  application.  In  a  proper  case  a  final  order, 
confirming  the  referee's  report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter,  or  other  interest  in  real  property,  or  a  part  thereof,  or  an 
inchoate  right  of  dower  therein,  as  is  necessary,  or  as  justice  requires,  be  mortgaged, 
let  for  a  term  of  years,  sold,  released,  or  conveyed  by  the  special  guardian,  appointed 
as  prescribed  in  this  title,  or  by  the  committee  of  the  property  of  the  lunatic  or 
other  incompetent  person.  The  final  order  must  also  contain  such  directions,  respecting 
the  time,  manner,  and  conditions  of  the  sale,  release,  or  conveyance  directed  thereby, 
as  the  court  thinks  proper  to  insert  therein. 

Rule  56.    Referee's  report  on  petition  to  sell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to  whether  a  sale 
mortgage,  or  lease  of  the  premises  (for  any  portion,  and  what  portion  thereof)  would 
be  beneficial  to  the  infant,  lunatic,  idiot,  or  habitual  drunkard,  and  the  particular 
reason  therefor,  and  whether  the  infant,  lunatic,  idiot,  or  habitual  drunkard  is  in  abso- 
lute need  of  having  some,  and  what  portion  of  the  proceeds  of  such  sale,  mortgage, 
or  lease,  for  a  purpose  provided  in  section  two  thousand  three  hundred  and  forty- 
eight  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own  exertions;  and  such 
referee  shall  also  ascertain  and  report  the  value  of  the  property  or  interest  to  be  dis- 
posed of,  specifically  as  to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years  in  the  premises,  and  the  terms 
and  conditions  on  which  it  should  be  sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are  necessary  or  proper  on 
the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest  to  be  disposed  of 
required  to  be  ascertained  and  reported  upon  by  the  referee  must  be  proven  on  such 
reference  by  evidence  of  at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any  other  papers  for  a 
statement  of  fact. 

The  codifiers,  in  explaining  section  2355,  call  attention  to  the  pro- 
visions made  for  disposing  of  the  property  of  an  infant  by  four  different 
methods.  "  The  first  two  by  mortgage  or  lease  call  for  no  particular 
remarks;  with  respect  to  the  remaining  methods  by  sale  or  conveyance, 
the  former  includes  the  latter,  but  the  converse  of  the  proposition  is  not 
true,  and  the  word  '  or '  has,  therefore,  been  interposed  between  '  sold ' 
and  '  conveyed,'  because,  where  a  sale  is  ordered,  for  instance,  to  pay 
debts,  the  court  does  not  order  a  conveyance  until  after  the  sale  is  re- 
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ported,  and  where  property  held  in  trust  is  to  be  conveyed,  or  a  contract 
of  sale  is  to  be  specifically  performed,  the  only  thing  remaining  to.be 
done  by  the  court  is  to  order  a  conveyance  and  determine  the  conditions, 
if  any,  upon  the  performance  of  which  it  is  to  be  made." 

It  was  held  in  Matter  of  Mcllvaiine,  15  Abb.  91,  that  the  court  could 
in  a  clear  case  dispense  with  the  order  of  reference  in  proceedings  to  sell 
infants'  real  estate,  but  in  the  Matter  of  Valentine,  a  Lunatic,  72  'N.  Y. 
184,  it  was  held,  concurring  with  views  expressed  in  Battell  v.  Torrey, 
65  N".  Y.  294,  and  rev'g  10  Hun,  83,  as  to  infants'  real  estate,  that  the 
requirement  of  the  statute  as  to  reference  is  substantial,  and  cannot  be 
dispensed  with.  An  omission  to  refer  constitutes  a  fatal  defect  in  pro- 
ceedings under  the  statute.  A  purchaser  under  such  defective  proceed- 
ings may  move  to  have  his  title  perfected  by  new  or  amended  proceedings, 
or  to  have  the  purchase  money  refunded. 

A  proceeding  to  sell  an  infant's  real  property,  being  in  derogation  of 
the  common  law,  must  strictly  comply  with  the  statute.  If  in  such  pro- 
ceeding there  was  no  order  of  reference,  the  proceeding  is  absolutely  void. 

Although  the  record  of  such  proceeding  shows  the  confirmation  of  the 
report  of  a  referee,  the  proceeding  is  invalid  where  the  attorney  who  con- 
ducted it  testifies  that  although  he  prepared  an  order  of  reference,  it  was 
never  signed  by  a  judge.  A  title  acquired  upon  such  sale  is  not  market- 
able. Hegeman  v.  Stearns  Realty  Co.,  117  App.  Div.  754,  102  Supp. 
1025. 

It  was  held  in  Aldrich  v.  Funke,  48  Hun,  367,  dist'g  Matter  of  Valen- 
tine, 72  E".  Y.  185 ;  Battell  v.  Torrey,  65  N.  Y.  294,  and  Ellwood  v. 
Northrup,  106  N.  Y.  173,  that  where  no  objection  was  made  upon  the 
hearing  to  the  fact  that  no  reference  was  ordered  to  ascertain  and  report 
the  truth  of  the  matters  contained  in  the  petition,  it  was  too  late  to  raise  it 
upon  appeal,  and  further  suggested  that  such  an  omission  would  not  have 
been  fatal  to  the  proceedings  even  though  the  question  had  been  properly 
raised  at  the  trial. 

The  referee's  report  shall  give  such  further  facts  as  are  necessary  or 
proper  on  the  application.  The  facts  shall  be  proved  on  such  reference 
by  evidence  of  at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any  other  paper 
for  a  statement  of  fact.  Under  the  chancery  practice,  it  was  sufficient 
for  the  referee  to  briefly  state  the  facts,  and  state  that  he  found  the 
allegations  of  the  petition  to  be  true.  Matter  of  Morrill,  4  Paige,  44. 
An  order  directing  the  real  estate  of  an  infant  to  be  mortgaged  for  the 
payment  of  its  debts  should  contain  a  statement  of  the  objects  to  which 
the  avails  are  to  be  applied,  and  should  not  refer  to  any  other  paper  for  a 
specification  of  such  object.     The  report  of  the  referee  in  such  proceed- 
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ings  should  also  specify  such  objects  and  should  not  refer  to  the  evidence 
for  a  statement  thereof.     Matter  of  Lampman,  22  Hun,  241. 

Upon  proceedings  to  sell  lands  of  infants  for  payment  of  their  debts, 
held,  upon  a  consideration  of  the  evidence,  that  a  claim  in  favor  of  their 
mother  for  their  support  was  not  sufficiently  established.  In  such  case, 
however,  the  court  ordered  the  sale  of  the  property  for  the  best  interests 
of  the  infants  for  the  purpose  of  their  maintenance  and  education. 

The  report  of  a  referee,  appointed  under  section  2354  of  the  Code  of 
Civil  Procedure  to  examine  into  the  truth  of  the  allegations  of  a  petition 
for  the  sale  of  infants'  real  estate,  is  not  binding  upon  the  court.  Matter 
of  Wychoff,  50  Misc.  190,  100  Supp.  41Y. 

The  finding  of  a  referee  that  certain  claims  are  valid  against  the 
estate  of  an  incompetent  in  proceedings  by  his  committee  for  leave  to  sell 
his  real  estate  is  not  a  judgment  within  the  meaning  of  section  376,  Code 
of  Civil  Procedure;  and,  therefore,  in  an  action  against  the  committee 
on  such  claim  the  finding  of  the  referee  is  not  conclusive,  and  the  plaintiff 
must  prove  such  claim  by  proper  evidence.  Sheldon  v.  Mirick,  144 
K  Y.  502,  64  St.  Eep.  67,  rev'g  70  Hun,  41,  53  St.  Eep.  500. 

A  deed  reciting  the  appointment  of  a  guardian  for  infants,  in  which 
they  were  named  as  parties  of  the  first  part  without  the  guardian's  name 
being  mentioned,  and  which  was  executed  and  acknowledged  by  infants 
and  by  guardian  without  the  addition  of  his  title  to  his  signature,  indicat- 
ing the  character  in  which  he  was  acting,  is  not  such  a  conveyance  as  the 
purchaser  is  bound  to  accept.  Matter  of  Hyatt,  11  IST.  Y.  52.  But  where 
an  order  of  chancery  adjudged  that  the  special  guardian  who  signed  the 
petition  should  execute  a  sufficient  conveyance  of  the  interest  of  the  in- 
fants and  a  deed  was  executed  by  him  in  his  oAvn  name,  as  special  guard- 
ian, the  names  of  the  infants  appearing  in  the  deed,  it  was  held  to  be  in 
proper  form,  and  that  it  was  not  necessary  to  have  it  executed  in  the 
names  of  the  infants.     Cole  v.  Oourlay,  79  IST.  Y.  527. 

An  order  directing  the  sale  of  real  estate  of  infants,  though  binding  on 
them  so  as  to  protect  the  purchaser,  does  not  settle  the  rights  of  the  in- 
fants among  themselves.  Davis  v.  DeFreesi,  3  Sandf.  456.  Where  an 
order  appointing  a  special  guardian  was  fraudulently  obtained,  it  and  all 
subsequent  orders  and  proceedings  founded  thereon  were  set  aside,  an- 
nulled, and  vacated,  and  the  proceedings  declared  void.  Clarh  v.  Under- 
wood, 17  Barb.  202.  In  proceedings  for  sale  of  infants'  real  estate  under 
the  statute,  where  the  referee  reported  that  the  infant  owned  an  un- 
divided one-half  of  the  premises,  and  that  was  the  belief  of  parties  during 
the  proceedings,  and  a  sale  was  ordered,  made,  and  confirmed,  and  it  was 
determined  on  ejectment  that  the  infant  owned  only  one-third  of  the 
premises,  the  special  guardian  was  required  to  refund  a  proper  propor- 
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tion  of  the  purchase  money.  Matter  of  Price,  67  N.  Y.  231,  aff'g  6  Hun, 
513.  In  Cole  v.  Oourlay,  79  N.  Y.  527,  the  effect  of  proceedings  of  this 
character  are  discussed  in  connection  with  an  action  of  ejectment  prose- 
cuted by  reason  of  discovery  of  a  lost  will,  and  the  validity  of  the  pro- 
ceedings are  passed  upon.  The  purchaser  under  such  proceedings  has  a 
right  to  a  determination  of  their  invalidity  in  case  of  a  statutory  omis- 
sion, and  the  proceedings  should  be  amended,  or  new  proceedings  taken, 
or  the  money  paid  should  be  refunded.  Matter  of  Valentine,  72  N.  Y. 
184. 

ARTICLE  V. 

AGREEMENT  FOR   CONVEYANCE;    CONVEYANCE  AND  ITS   EFFECT.     §§   2356, 

2358. 

§  2356.  Report  of  sale,  etc.,  1337. 

§  2358.  Effect  of  conveyance,  etc.,  1337. 

§  2356.    Report  of  sale,  etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant  to  the  final  order, 
the  special  guardian  or  the  committee  must  enter  into  an  agreement  therefor,  sub- 
ject to  the  approval  of  the  court;  and  must  report  the  agreement  to  the  court  under 
oath.  Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must  execute,  as 
directed  by  the  court,  a  deed,  mortgage,  release,  or  lease.  Where  the  final  order 
directs  the  execution  of  a  conveyance,  in  the  first  instance,  for  the  purpose  of  ful- 
filling a  contract,  or  because  the  property  is  held  by  way  of  mortgage  or  trust  only, 
the  guardian  or  committee,  executing  the  conveyance,  must  report  the  conveyance 
to  the  court,  under  oath. 

§  2358.    Effect  of  conveyance,  etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  prescribed  in  this  title, 
either  upon  an  application  in  behalf  of  the  infant  or  an  incompetent  person,  or  pur- 
suant to  the  directions  contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  eflFect,  as  if  executed  by  the  person  in  vi'hose  behalf  it  was  executed,  and 
if  the  infant  was  of  full  age  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound 
mind  and  competent  to  manage  his  or  her  affairs.  And  the  same  shall  be  valid  and 
effectual  to  vest  in  any  purchaser  or  purchasers  any  interest  therein  of  any  infant  not 
in  being,  at  the  time  of  the  said  sale,  and  any  mortgage  so  executed  shall  be  a  valid 
lien  and  charge  upon  the  contingent  interest  of  any  infant  not  in  being,  at  the  time  of 
the  execution  and  delivery  of  the  same.  And  a  release  of  an  inchoate  right  of  do*er 
as  authorized  by  this  title  shall  have  the  same  effect  as  if  the  wife  had  joined  with 
the  husband  in  a  deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the  estate  of  married* 
women. 

It  is  requisite  that  the  special  guardian  of  an  infant  enter  into  an 
agreement  in  writing,  with  the  purchaser  of  real  estate,  stating  the  terms 
of  sale.  Majtter  of  Hazard,  9  Paige,  365.  In  Agricultural  Ins.  Go.  v. 
Barnard,  26  Hun,  302,  it  was  held  that  a  mortgage  given  by  order  of  the 
court  was  void,  because  no  report  of  agreement  to  mortgage  was  made  by 
the  court  before  the  execution  of  the  mortgage,  citing  Stillwell  v. 
Swarthout,  81  N.  Y.  109,  and  Battell  v.  Torrey,  65  N.  Y.  294,  both  of 
which  decisions  should  be  examined  by  the  practitioner  in  this  connec- 
tion, in  view  of  the  fact  that  26  Hun,  302,  was  reversed,  96  N.  Y. 
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525.  The  syllabus  on  reversal  states  the  decision  as  holding  that  the  re- 
quirement that,  in  ease  of  sale,  the  sale  shall  be  reported  to  the  court  on 
oath  of  the  committee,  and  confirmed  by  the  court  before  a  conveyance 
is  executed,  does  not  apply  to  a  mortgage,  but  the  opinion  scarcely  goes 
to  that  point.  That  decision  holds,  among  other  things,  that  the  filing  of 
a  petition  vs^hich  shows  the  valid  debt  of  a  lunatic  requiring  the  dis- 
position of  his  property  to  enable  his  committee  to  pay,  vests  the  court 
vifith  jurisdiction  of  the  subject-matter  under  the  act,  and  such  jurisdic- 
tion would  not  be  divested  by  subsequent  irregularities  in  the  proceeding 
unless  they  were  taken  in  violation  of  some  express  provision  of  statute. 
It  is  also  held  a  failure  to  file  a  bond  is  not  a  jurisdictional  defect.  In 
Bwttell  V.  Torrey,  65  ]^.  Y.  294,  it  was  held  that  in  ease  of  an  infant  the 
right  to  execute  a  mortgage  is  by  the  statute  regulating  such  proceedings 
made  to  depend  upon  a  confirmation  by  the  court  of  the  agreement  re- 
ported, and  it  was  held  necessary.  It  is  probable  that  the  different  de- 
cisions are  based  upon  a  difference  in  the  statutes,  but  as  the  statute  now 
says  as  to  the  bond  and  the  agreement  that  they  must  be  made,  it  would 
be  unsafe  to  omit  either.  The  decisions  were  made  under  the  Revised 
Statutes.  Other  owners  may  join  with  the  infant  in  the  contract. 
O'Reilly  v.  King,  28  How.  408.  The  word  "  enter  "  in  section  2356  of 
the  Code,  providing  that  a  special  guardian  must  enter  into  an  agreement 
to  sell,  subject  to  the  approval  of  the  court,  means  "  enter  into  a  written 
agreement;"  but  before  the  statute,  the  guardian  might  make  a  verbal 
contract  to  sell.    Hardie  v.  Andrews,  13  Civ.  Pro.  413. 

Section  2356  of  the  Code  does  not  specifically  require  that  the  agree- 
ment of  sale,  which  must  be  entered  into  by  the  special  guardian,  should 
be  written  and,  if  the  same  is  confirmed  by  the  court,  it  is  sufficient,  if 
oral.  So  held  in  Blanchard  v.  Blanchard,  33  Misc.  285,  dist'g  Hardie  v. 
Andrews,  13  Civ.  Pro.  413. 

Where  a  special  guardian  appointed  in  a  proceeding  for  the  sale  of  in- 
fants' real  estate  dies,  after  having  made  a  contract  for  the  sale  of  the 
property  involved  in  the  proceeding  pursuant  to  an  order  of  the  court 
therein  and  before  having  executed  a  conveyance  of  the  property,  such 
conveyance  may  be  executed  by  a  successor  of  the  special  guardian  ap- 
pointed in  the  proceeding;  and  an  action  to  compel  such  conveyance  is 
unnecessary.    Danahy  v.  Fagan,  63  Misc.  658,  llY  Supp.  300. 

A  mortgage  upon  the  real  property  of  a  lunatic,  made  without  authority 
from  the  court,  and  executed  and  acknowledged,  as  individuals,  by  persons 
who  have  been  appointed  a  committee  of  his  person  and  estate,  and  who 
are  merely  described  in  the  mortgage  as  "  committee  of  the  estate,"  creates 
no  lien  upon  the  real  property  of  the  lunatic. 
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Semhle,  that  a  mortgage  of  the  real  property  of  a  lunatic  must  be  ex- 
ecuted in  strict  compliance  with  sections  2351  and  2356  of  the  Code  of 
Civil  Procedure,  and,  where  there  is  a  failure  in  these  respects,  neither 
the  good  faith,  nor  the  fairness,  of  the  transaction  can  he  accepted  as  a 
substitute  for  the  positive  requirements  of  the  statute.  Corbin  v.  Dwyer, 
30  Misc.  488,  63  Supp.  822 ;  modif'd,  57  App.  Div.  630. 

The  mother  of  an  infant  petitioned  for  the  sale  of  its  interest  in  real 
estate  in  which  the  petitioner  also  had  an  interest  and  bought  the  child's 
interest  at  the  sale.  Held,  that  merely  on  the  ground  of  the  relations  of 
the  parties,  and  without  alleging  fraud,  the  buyer  of  the  property  from  the 
mother  was  entitled  to  rescind  the  contract  of  sale,  recover  back  his  deposit, 
and  be  reimbursed  for  counsel  fee  and  disbursements  in  examining  the 
title,  from  the  vendor.    Feller  v.  Mitchell,  53  Misc.  486,  103  Siupp.  269. 

Where  infant's  real  estate  is  subject  to  a  right  of  curtesy  in  their 
father,  a  contract  for  its  sale  for  a  specified  sum  subject  to  such  right  of 
curtesy  is  more  favorable  than  one  for  a  larger  sum  which  is  burdened 
with  a  proviso  that  the  father  shall  have  curtesy  in  the  proceeds. 

Where  it  appears  that  a  release  of  the  right  of  curtesy  in  infants'  lands 
was  made  without  consideration  and  under  a  parol  agreement  that  the 
curtesy  should  follow  the  proceeds  of  the  sale,  a  contract  for  the  sale  of 
such  lands  "  subject  to  the  life  estate  by  right  of  curtesy"  will  not  be  ap- 
proved until  the  purchaser  has  consummated  the  purchase  of  the  curtesy. 
Matter  of  Baird,  30  Misc.  668,  64  Supp.  331. 

The  conduct  of  a  special  guardian  of  infants  in  selling  their  real  estate 
to  his  wife  is  not  to  be  commended;  but  where  it  appeared  that  the  sale 
was  confirmed  by  the  court  in  which  the  proceeding  was  instituted,  with 
full  knowledge  upon  its  part  of  all  the  facts,  the  title  cannot,  after  the 
lapse  of  twenty-six  years  and  long  after  all  of  the  infants  have  become  of 
age,  be  questioned.  Strauss  v.  Bendheim,  162  N.  Y.  469,  rev'g  44  App. 
Div.  82,  60  Supp.  398. 

ARTICLE  VI. 
PROCEEDS  OF  SALE;  HOW  DISTRIBUTED.     §§  2359-2364; 

§  2359.  Prrceeds  of  sale  deemed  real  property,  1339. 

§  2360.  Infant  deemed  a  ward  of  court,  1340. 

§  2361.  Disposition  of  proceeds;  accounting,  1340. 

§  2362.   Particular  estates;  when  included  in  sale,  1341. 

§  2363.  Id.,  when  belonging  to  infant,  etc.  1341. 

§  2364.  Debts  of  infant,  etc.,  to  be  paid  equally,  1342. 

Rule  58.  When  proceeds  of  sale  must  be  brought  into  court;  costs,  1342. 

Rule  59.  When  proceeds  to  be  paid  to  general  guardian;  petition  therefor,  1342. 

§  2359.  .Proceeds  of  sale  deemed  real  property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other  than  a  possibility  of 
reverter,  of  an  infant  or  incompetent  person,  made  as  prescribed  in  this  title,  does 
not  give  to  the  infant  or  incompetent  person,  any  other  or  greater  interest  in  the  pro- 
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ceeds  of  the  sale,  than  he  or  she  had  in  the  property  or  interest  sold.  Those  proceeds 
are  deemed  property  of  the  same  nature,  as  the  estate  or  interest  sold,  until  the 
infant  arrives  at  full  age,  or  the  incompetency  is  removed.  The  proceeds  of  the  release 
of  a  possibility  of  reverter  shall  be  demed  and  treated  aa  if  they  were  proceeds  of 
real  property  of  which  the  infant  was  seized  and  possessed,  If  the  infant  should  die 
before  arriving  at  full  age,  or  the  incompetent  person  should  die  before  the  incom- 
petency is  removed  not  leaving  any  personal  property  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  necessary  or  necessarily 
incurred,  then  in  either  or  each  case  the  proceeds  are  to  be  deemed  personal  property 
80  far  as  may  be  necessary  to  pay  the  funeral  and  other  necessary  expenses.  The 
proceeds  are  to  be  paid  upon  order  of  the  surrogate's  court  or  court  having  jurisdiction 
of  the  estate  of  the  deceased,  to  an  administrator  appointed  by  the  surrogate  to  admin- 
ister upon  decedents's  estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  any  indebtedness,  the  remainder,  if  any  there  be,  shall,  upon 
the  order  of  the  surrogate,  be  paid  into  the  hands  of  the  trustee  who  held  the  same, 
to  be  distributed  as  the  law  directs.  This  act  is  to  include  the  said  proceeds  of  any 
infant  or  incompetent  person  that  has  died  prior  to  this  amendment,  the  proceeds  now 
remaining  in  the  hands  of  a  trustee. 

§  2360.    Infant  deemed  a  vraid  of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an  infant,  praying  for 
an  order  directing  a  conveyance,  or  a  sale,  mortgage,  or  lease  of  his  real  property, 
or  of  an  interest  in  real  property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and  proceeds  thereof. 
§  2361.    Disposition  of  proceeds;  accounting. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 
gage, release  or  lease.  It  must  direct  the  investment  of  any  portion  thereof  belonging 
to  the  infant  or  incompetent  person,  which  is  not  needed  for  the  payment  of  debts 
or  the  safe  keeping,  or  the  immediate  maintenance  and  education,  of  himself  or  his 
family,  or  for  the  preservation  or  improvement  of  his  real  property  or  his  interest  in 
real  property.  It  must  require  a  report,  under  oath,  of  the  disposition  and  investment 
thereof,  to  be  made  as  soon  as  practicable,  and  must  compel  periodical  accounts  to  be 
rendered  thereafter  by  each  person,  who  is  intrusted  with  the  proceeds  or  any  part 
thereof.  Where  an  inchoate  right  of  dower  is  released  as  prescribed  in  this  title  and 
such  release  is  to  accompany  a  sale  by  the  husband  of  the  property  to  which  the 
inchoate  right  of  dower  attaches,  the  court  shall  make  an  order  requiring  one-third  of 
the  amount  realized  on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower 
attached  to  be  invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held  for 
the  benefit  of  the  husband  during  his  life  and  upon  his  death  for  the  benefit  of  the  wife 
during  her  life,  or  the  court  may  direct  said  amounts  to  be  paid  to  the  husband  upon 
his  giving  a  bond  in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  in  double  the  amount  of  such 
penalty,  conditioned  for  the  repayment  as  the  court  shall  direct  by  his  executors  or 
administrators  of  such  amount  upon  the  death  of  the  husband.  Where  an  inchoate 
right  of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time  of  the  applica- 
tion, the  property  to  which  the  inchoate  right  of  dower  attaches  has  already  been  sold 
by  the  husband,  and  the  wife  has  not  joined  in  the  conveyance  or  otherwise  released 
her  inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as  the  consideration  for 
the  release,  or  as  part  of  the  consideration  therefor,  there  be  paid  to  the  special 
guardian  or  into  the  court  an  amount  to  be  fixed  by  the  court  as  equal  to  one-third 
of  the  fair  market  value  of  the  property,  to  be  invested  by  the  special  guardian  or 
held  by  the  court  for  the  benefit  of  the  person  making  such  payment  during  the  life 
of  the  husband,  and  upon  his  death  for  the  benefit  of  the  wife  during  her  life,  and  upon 
her  death  to  be  returned  to  the  person  making  such  payment  or  to  his  executors, 
administrators  or  assigns;  or  in  lieu  of  such  payment  the  court  may  allow  a  bond 
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to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed  as  equal  to  one-third 
of  the  fair  market  value  of  the  property,  with  at  least  two  sureties,  who  shall  justify 
in  double  the  amount  of  such  penalty,  conditioned  for  the  payment  as  the  court  shall 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving,  of  the  said  sum  so 
fixed  as  equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held  for  the  benefit 
of  the  wife  during  her  life  and  upon  her  death  to  be  returned  to  the  person  giving 
such  bond  or  to  his  executors,  administrators  or  assigns.  In  case  by  any  contingency, 
infants  not  in  being  may  thereafter  become  possessed  of  any  interest  in  said  premises 
so  sold,  mortgaged  or  leased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of 
the  sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  placed  at  interest 
for  the  benefit  of  the  persons  who  are,  or  who  may  ultimately  be  entitled  to  the 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  advance  of  said  con- 
tingency, except  upon  a  petition  of  some  person  entitled  thereto,  and  upon  filing  a 
bond  in  such  penalty  as  the  court  shall  direct,  with  two  or  more  sureties  approved  by 
the  court,  and  conditioned  that  in  case  of  any  contingency  by  which  any  infant  not 
then  in  being  shall  thereafter  become  entitled  to  any  of  the  proceeds  of  the  sale,  that 
said  petitioner  will  pay  to  said  person  or  persons  his  or  their  proportionate  share 
of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the  mortgaging 
of  said  real  estate  the  proceeds  of  the  same,  after  paying  costs  and  expenses,  shall 
be  paid  out  and  disbursed  under  the  direction  of  the  court  only  for  the  purpose  of 
paying  lawful  charges  thereon  or  repairing,  improving,  building  upon  or  otherwise 
enhancing  in  value  any  real  estate  so  mortgaged  as  aforesaid. 
§  2362.    Particular  estates;  when  included  in  sale. 

Where  the  real  property,  or  the  estate,  term,  or  other  interest  in  real  property, 
directed  to  be  sold,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower,  or  an 
estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof, 
the  person,  having  the  prior  right  or  estate,  may  manifest  in  writing  his  consent, 
either  to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed  according  to 
the  principles  of  law  applicable  to  annuities,  in  satisfaction  of  his  right  or  estate;  or 
to  have  a  proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the  interest 
thereof  paid  to  him,  from  the  time  of  the  investment,  or  of  the  commencement  of  his 
right  or  estate,  as  justice  requires,  until  the  determination  of  his  right  or  estate. 
Upon  filing  the  consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of  the 
court,  direct  a  sale  of  the  entire  property,  to  which  the  right  or  estate  attaches.  Iii 
such  a  case,  the  court  must,  after  the  sale,  ascertain  the  value  of  the  right  or  interest 
of  the  person  so  consenting;  and  the  final  order  must  either  direct  the  payment 
from  the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the  value,  or  the 
investment  of  a  just  proportion  of  the  proceeds,  and  the  payment  to  him  of  the  in- 
terest thereof.  But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an  investment, 
be  made,  until  an  effectual  release  of  the  right  or  estate  of  the  person  so  consenting, 
executed  to  the  satisfaction  of  the  court,  and  duly  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the 
clerk. 
§  2363.    Id.;  when  belonging  to  infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  incompetent  person, 
consists  of  a  right  of  dower,  or  an  estate  for  life,  or  for  years,  the  final  order  may 
authorize  the  special  guardian  or  committee  to  join,  with  the  person  or  persons  hold- 
ing the  reversionary  estate,  in  a  conveyance  of  the  property  to  which  the  interest 
attaches,  so  as  to  release  the  right  of  dower,  or.  fully  convey  the  particular  estate,  on 
receiving  from  the  proceeds  of  the  sale,  a  gross  sum,  in  satisfaction  of  that  interest, 
or  a  proportionate  part  of  the  proceeds,  to  be  invested  until  the  determination  of  the 
particular  estate;  and,  in  either  case,  to  be  ascertained  as  prescribed  in  the  last  sec- 
tion. Where  a  proportion  of  the  proceeds  is  so  received  by  the  guardian  or  com- 
mittee, for  investment,  the  final  order  must  provide  for  the  investment  thereof,  until 
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the  determination  of  the  particular  estate;  and  then  for  the  payment  thereof  to  the 

person  entitled  thereto. 

§  2364.    Debts  of  infant,  etc.,  to  be  paid  equally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage,  or  lease,  made  for  the 
purpose  of  paying  debts,  as  prescribed  in  this  title,  the  special  guardian  of  the  infant, 
or  the  committee  of  the  property  of  the  incompetent  person,  must  pay  all  debts,  in 
equal  proportion,  without  giving  a  preference  to  a  debt  founded  upon  a  specialty,  or 
upon  which  judgment  has  been  taken. 
Rule  58.    When  proceeds  of  sale  must  be  brought  into  court;  cost. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has  not  given  security  by 
mortgage  upon  real  estate,  he  shall  bring  the  proceeds  into  court,  or  invest  the  same 
under  the  direction  of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall  only 
be  entitled  to  receive  so  much  of  the  interest  or  income  thereof,  from  time  to  time,  as 
may  be  necessary  for  the  support  and  maintenance  of  the  infant,  without  the  order  of 
the  court.  If  the  infant's  interest  in  the  property  does  not  exceed  $1,000,  the  whole 
costs,  including  disbursements,  shall  not  exceed  twenty-five  dollars,  and  referee's 
fees  not  exceeding  ten  dollars.  Where  several  infants  are  interested  in  the  same 
premises  as  tenants  in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians;  and  there  shall  be 
but  one  reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 
costs  shall  be  allowed. 
Rule  59.    When  proceeds  to  be  paid  to  general  guardian;  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be  paid  over  to 
his  general  guardian  except  so  much  thereof  or  of  the  interest  or  income  from  time  to 
time  as  may  be  necessary  for  his  support  or  maintenance  unless  such  guardian  shall 
give  a  bond  in  the  penalty  of  double  the  amount  to  be  paid  to  him  with  sufficient 
surety  to  be  approved  by  the  court.  In  case  however  such  money  shall  exceed  the 
sum  of  five  hundred  dollars  the  court  must  require  the  guardian  to  give  a  bond  of  a 
surety  company  authorized  to  do  business  in  this  state  or  a  bond  secured  by  a  mort- 
gage on  improved  and  unencumbered  real  property  of  a  value  of  the  penalty  of  the 
bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any  person,  except 
upon  petition,  accompanied  by  a  certified  copy  of  the  order,  in  pursuance  of  which  the 
money  was  brought  into  court,  together  with  a  statement  of  the  county  treasurer,  city 
chamberlain,  or  other  depository  of  the  money,  showing  the  present  state  and  amount 
of  the  fund,  separating  the  principal  and  interest,  and  showing  the  amount  of  each; 
and  the  court  may  take  such  proof  of  the  truth  of  the  matters  stated  in  the  petition 
as  shall  be  deemed  proper,  or  may  refer  the  same  to  a  suitable  referee  to  take  proof 
and  report  thereon. 

The  doctrine  that  the  sale  of  an  infant's  real  estate  gives  him  no  greater 
interest  in  the  proceeds  than  he  had  in  the  property  is  a  general  principle 
of  equity  jurisprudence,  and  will  be  enforced.  If  the  infant  die  under 
age,  the  proceeds  will  be  subject  to  the  same  law  of  succession  as  theprop- 
erty  which  produced  them.  Sweezy  v.  Thayer^  1  Duer,  286.  Where  the 
shares  of  several  infants  were  determinable  fees,  with  executory  devises  to 
the  survivors,  and  the  whole  estate  in  the  land  was  sold,  it  was  held,  on 
the  death  of  one  of  the  infants,  by  which  the  devise  over  of  her  share 
would  have  taken  effect  if  the  land  had  not  been  converted,  that  her  share 
of  the  proceeds  must  be  paid  to  the  executory  devisees,  and  that  her  per- 
sonal representatives  had  no  right  to  such  share.    Davison  v.  DeFreest,  3 
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Sandf.  456.  The  object  of  the  statute  was  to  preserve,  during  the  in- 
fant's minority,  the  character  of  the  property  in  reference  to  the  statutes 
regulating  descents  and  distribution.  But  the  character  thus  impressed 
upon  the  proceeds  ceases  when  the  infant  arrives  at  his  majority  and  ob- 
tains possession  of  the  fund.  Forman  v.  Marsh,  11  N.  Y.  544.  Same 
rule  is  held,  Matter  of  Finch,  Clarke,  538.  This  is  true  where  lands  have 
been  partitioned.  Matter  of  Thomas,  1  Hun,  4Y3.  As  also  in  case  of  real 
estate  of  a  lunatic.    Cutting  v.  Lincoln,  9  Abb.  N.  S.  436. 

It  seems  that  the  Revised  Statutes  empowered  a  court  of  equity  to  con- 
vert a  lunatic's  property  from  realty  to  personalty  and  vice  versa,  and  it 
seems  that  there  was  never  in  this  State  any  statute  forbidding  or  limiting 
the  use  or  conversion  of  a  lunatic's  personalty.  The  provision  as  to  the 
sale  of  lunatic's  realty  (§  2359),  binds  only  the  committee  and  not  the 
court.  Adams  v.  Smith,  20  Abb.  IST.  C.  60.  If  the  interest  of  infants' 
real  estate  has  been  alienated  by  proceedings  under  this  title,  the  proceeds 
of  which  by  virtue  of  section  2359  are  still  deemed  real  property,  the  court 
has  power  to  follow  such  proceeds  in  the  hands  of  a  depositor  in  trust  for 
heirs.  Hentz  v.  Philips,  23  Abb.  N.  0.  15,  6  Supp.  19.  Section  2359, 
providing  for  the  payment  of  the  proceeds  of  the  real  property  of  an  in- 
fant after  his  death  to  an  administratrix,  does  not  apply  to  the  proceeds  of 
an  infant's  real  property  sold  under  a  judgment  of  partition.  This  section 
applies  only  to  a  case  where  property  is  sold  because  the  income  is  not 
sufficient  for  the  payment  of  the  infant's  debts  or  maintenance.  Flynn  v. 
Lynch,  23  Civ.  Pro.  369.  By  virtue  of  section  2359  moneys  received  by 
the  committee  of  a  lunatic  from  a  railroad  company  for  the  deed  of  an 
easement  in  the  lunatic's  property  retains  its  character  of  real  estate,  and 
the  lunatic's  heirs  are  entitled  thereto.  Ford  v.  Livingston,  140  N.  Y. 
162,  55  St.  Eep.  254.  Under  section  2359  the  proceeds  of  the  sale  of  a 
lunatic's  real  estate  retain  the  nature  of  real  estate  until  the  recovery  of 
the  insane  person,  and  consequently  if  the  lunatic  die,  it  passes  to  his 
heirs.     Walrath  v.  Ahhott,  75  Hun,  445,  59  St.  Rep.  641,  27  Supp.  529. 

Section  2359  holds  that  the  proceeds  of  lands  of  infants  sold  in 
pursuance  of  title  7,  chapter  17,  of  the  Code,  shall  be  deemed  as  real 
estate;  and  if  the  infant  shall  die  before  becoming  of  age,  the  Supreme 
Court  shall  distribute  the  same  as  assets  according  to  the  law  of  descent. 
Matter  of  McKay,  37  Misc.  590  (596),  citing  Matter  of  Woodworth,  5 
Dem.  160;  Shumway  v.  Cooper,  16  Barb.  556. 

The  court  is  required  to  consider  the  infant  as  ifs  ward  and  care  for  its 
real  property,  and  in  case  of  a  sale,  see  to  it  that  the  proceeds  are  properly 
invested,  except  such  portions  thereof  as  may  be  necessary  for  the  main- 
tenance and  education  of  the  infant  or  his  family,  and  such  other  purposes 
as  are  specifically  mentioned  in  the  statute.  Allen  v.  Kelly,  171  N.  Y.  1 
(6),  rev'g  66  App.  Div.  623. 
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The  proceeds  of  real  property  belonging  to  lunatics  or  infants  when  sold 
by  the  order  of  a  court  will  be  considered  real  estate  so  long  as  the  in- 
competency continues,  and  upon  the  death  of  the  lunatic  or  infant  the 
money  will  go  to  his  heirs.  Matter  of  Dept.  of  Public  Parks,  89  Hun, 
529. 

Proceeds  of  real  estate,  inherited  by  an  incompetent  and  subsequently 
sold  by  his  committee  under  the  statute,  are  real  estate  in  the  hands  of 
his  administratrix  and  the  Siurrogate's  Court  has  no  jurisdiction  over 
them,  where  the  personal  estate  of  the  incompetent  is  insufficient  to  pay 
his  debts  and  funeral  expenses,  except  to  pay  therefrom  the  balance  of  said 
debts  and  funeral  expenses  and  remand  the  remainder  to  his  committee. 
Mcbtteyr  of  Reeve,  38  Misc.  409,  77  Supp.  936. 

Section  2359,  providing  that  upon  the  sale  of  real  estate  of  an  infant  or 
incompetent  person  the  proceeds  are  deemed  property  of  the  same  nature 
as  the  estate  or  interest  sold  until  the  infant  arrives  at  full  age  or  the 
incompetency  is  removed,  should  be  construed  to  mean  that  such  equitable 
reconversion  continues  during  the  entire  lifetime  of  a  person  who  is  an 
incurable  idiot  and  does  not  end  at  his  majority. 

It  follows  that  upon  the  death  of  such  idiot  his  personal  property  goes 
to  his  next  of  kin,  but  the  proceeds  of  the  sale  of  lands  go  to  his  heirs, 
although  his  minority  had  expired.  Matter  of  McMillan,  126  App.  Div. 
155,  110  Supp.  622. 

The  requirement  of  rule  59  of  the  General  Eules  of  Practice,  which 
provides  that  moneys  arising  from  the  sale  of  an  infant's  real  estate  shall 
not  be  paid  over  to  the  general  guardian  unless  the  guardian  has  previously 
given  sufficient  security  on  improved  and  unincumbered  real  estate,  to 
account  to  the  infant  for  the  same,  in  the  usual  form,  is  not  satisfied  by 
the  bond  of  a  surety  company.  Matter  of  Flynn,  58  Misc.  628,  111  Supp. 
1023. 

When  the  income  of  an  infant  is  insufficient  for  its  support,  the  court 
will  sanction  application  of  principal  if  the  proceedings  seem  to  be  wise  and 
for  the  infant's  welfare.  Matter  of  Bostwich,  4  Johns.  Ch.  160;  Voess- 
ing  V.  Yoessing,  4  Kedf.  360.  A  special  guardian  is  not  prohibited  from 
taking  securities  in  his  own  name,  but  if  the  fund  is  to  be  invested  until 
the  majority  of  the  infants,  he  cannot  receive  the  principal  meanwhile 
without  the  order  of  the  court,  nor  can  he  receive  the  interest,  except  so 
much  as  may  be  necessary  for  the  infant's  support,  etc.  Swarthout  v. 
Oahs,  52  Barb.  622.  Where  a  special  guardian  applied  the  proceeds  of 
real  estate  of  his  ward  to  payment  of  debts  of  the  father  of  the  ward,  of 
whom  the  guardian  was  the  administrator,  and  from  whom  the  land  came 
to  the  infant,  the  act  was  held  to  be  unwarranted  in  the  absence  of 
authority  from  the  court.     Hunt  v.  Hunt,  58  E".  Y.  666. 

Where  it  was  objected  that  the  avails  of  the  property  of  a  lunatic 
mortgaged  by  the  committee  upon  order  of  the  court  must  be  disposed  of 
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pursuant  to  section  2361,  it  was  held,  in  a  cause  of  action  for  money 
loaned  and  for  the  enforcement  of  a  lien  upon  these  avails,  that  the 
judgment  of  the  court  in  the  action  would  be  as  authoritative  as  an  order 
under  section  2361,  and  that  if  the  plaintiff's  views  were  sustained  the 
avails  of  the  mortgage  were  not  strictly  the  property  of  the  lunatic, 
although  in  the  hands  of  his  committee.  Parmenter  v.  Baker,  24  Abb. 
N.  0.  109,  8  Supp.  70.  A  committee  of  a  lunatic  has  no  power  to  change 
the  manner  of  payment  of  the  purchase  price  of  real  estate  sold  for  a 
lunatic,  except  upon  order  of  the  court.  Walrath  v.  Abbott,  75  Hun,  445, 
59  St.  Kep.  641. 

A  release  of  curtesy,  executed  under  the  Code  of  Civil  Procedure, 
section  2362,  running  to  either  of  the  two  prospective  purchasers,  and 
obtained  from  the  father  by  the  special  guardian  without  any  payment 
made  by  the  purchasers,  but  upon  the  parol  understanding  between  the 
guardian  and  the  father  that  his  curtesy  should  follow  and  attach  to  the 
proceeds  of  the  sale  when  made,  confers  no  right  on  said  purchasers. 

The  absence  of  the  consent  in  writing  of  the  father,  and  holder  of  the 
prior  estate,  to  accept  a  gross  sum  or  have  a  proportionate  share  of  the 
proceeds  invested  for  his  benefit  was  excused  where  it  was  evident  that  he 
was  willing  that  this  should  be  done.  Matter  of  Baird,  30  Misc.  668,  64 
Supp.  331. 

A  committee  of  two  incompetent  children,  a  brother  and  a  sister,  whose 
father  died  intestate  owning  certain  real  property,  conveyed  the  property 
to  their  mother  pursuant  to  statute  at  its  full  value.  The  mother  executed 
a  mortgage  for  the  purchase  price.  She  died,  devising  the  property  to 
her  two  children. 

The  son  died  intestate,  without  issue,  and  subsequently  his  sister  died 
intestate,  without  issue.  No  part  of  the  principal  of  the  mortgage  had 
been  paid.  In  an  action  brought  by  the  heirs  of  the  sister  for  the  sale 
and  distribution  of  the  property. 

Held,  that  no  fraud  was  practiced  on  the  children  and  as  between  them 
and  the  purchaser  a  valid  title  was  transferred; 

That  the  sale  was  valid  as  to  their  heirs,  there  being  no  evidence  that 
the  transfer  was  collusive,  or  made  with  intent  to  effect  a  change  of 
inheritance  from  the  heirs  of  their  father  to  the  heirs  of  their  mother; 

That  an  undivided  one-half  of  the  property  was  devised  by  the  mother 
tb  her  daughter  subject  to  the  mortgage; 

That  the  mortgage  is  to  be  deemed  real  estate  for  the  purpose  of  dis- 
tribution ; 

That  the  deed  and  mortgage  were  simultaneous  in  point  of  time  and 
constituted  a  single  transaction,  and  that  the  mother  acquired  no  greater 
interest  than  the  equity  of  redemption; 

That  to  the  extent  of  the  mortgage  the  proceeds  of  the  sale  will  be 
treated  as  not  having  belonged  to  the  mother,  and  if  there  be  a  surplus, 
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one-half  of  such  surplus  shall  be  distributed,  as  having  been  devised  to 
the  daughter  by  her  mother.  Ferry  v.  Dunham,  136  App.  Div.  61,  119 
Supp.  722. 

The  Supreme  Court,  like  the  Court  of  Chancery,  exercises  general 
supervision  and  control  over  the  estates  of  infants.  LeFever  v.  Laraway, 
22  Barb. '167;  People  v.  Erlert,  17  Abb.  395.  The  County  Court,  in 
exercising  the  power  conferred  on  it  by  law,  to  order  the  sale  of  an  infant's 
real  estate  within  the  county,  has  the  same  general  powers  as  the  old  Court 
of  Chancery,  and  the  general  rules  of  equity  jurisprudence  are  applicable. 
Browrv  v.  Snell,  57  JST.  Y.  286.  It  is  said,  however,  in  Stiles  v.  Stiles,  1 
Lans.  90,  iJiat  the  sale  of  infants'  real  estate  by  County  Court  does  not 
constitute  them  wards  of  the  court. 

The  same  rule  as  held  in  Brown  v.  Snell,  supra,  is  held  in  Matter  of 
Price,  67  N.  Y.  231,  and  it  is  said  that  from  the  time  of  the  application 
the  infant  is  to  be  considered  the  ward  of  the  court  so  far  as  relates  to  the 
property  affected,  its  proceeds,  or  income.  The  special  guardian  is  an 
officer  of  the  court,  and  so  long  as  the  proceeds  remain  in  his  hands,  and 
until  the  infant  arrives  at  majority  and  receives  it,  the  court  has  control 
over  it  and  over  the  proceeding.  It  may  correct  any  irregularities  or 
errors  on  the  part  of  its  officers  in  the  proceedings  so  as  to  protect  a  party 
likely  to  suffer  thereby.  See,  also,  Matter  of  Matthews,  27  Hun,  254. 
Where  a  special  guardian  took  a  mortgage  on  the  premises  to  secure  a 
part  of  the  purchase  money,  and  afterward  foreclosed  the  mortgage,  bid 
off  the  property,  and  took  a  deed  of  it  to  himself  personally,  it  was  held 
that  he  took  title  as  trustee  for  his  ward.  Dodge  v.  Thompson,  13  Wkly. 
Dig.  104;  same  principle,  Valentine  v.  Belden,  20  Hun,  537.  The 
Supreme  Court  had  jurisdiction  under  Revised  Statutes  to  compel  a 
guardian,  who  was  appointed  by  the  County  Court  to  sell  real  estate,  to 
pay  over  money  in  discharge  of  his  trust.  Spellman  v.  Terry,  74  ]^.  Y. 
448,  aff'g  8  Hun,  205. 

It  was  held  in  Matter  of  Morrell,  4  Paige,  44,  that  if  several  infants 
were  interested  in  several  parcels  of  land,  sold  at  different  times,  an 
allowance  might  be  made  for  the  extra  expense  beyond  the  $25  fixed  by 
the  rule.  In  Spellman  v.  Teray,  74  IST.  Y.  448,  an  allowance  of  $60  as 
referee's  fees  was  affirmed.  There  is  no  statute  providing  for  commis- 
sions to  be  paid  to  special  guardians  in  such  proceedings,  nor  is  there  any 
fixing  the  costs  and  expenses  which  may  be  allowed  in  conducting  the 
same,  and  no  provision  is  made  for  attorney's  fees,  or  the  expenses  of  a 
reference;  all  the  costs  and  allowances  which  can  be  charged  on  the  fund 
are  in  the  discretion  of  the  court,  and  are  fixed  and  provided  in  the  stand- 
ing rules.  Matter  of  Mathews,  27  Hun,  255.  The  filing  of  inventories 
and  accounts  by  the  special  guardians  will  be  specially  enforced.  Mat- 
ter of  Seaman,  2  Paige,  40'9. 

After  the  sale  has  been  consummated  by  the  payment  of  the  purchase 
money  and  the  delivery  of  the  deed  to  the  purchaser,  the  guardian  should 
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make  a  final  report  of  his  proceedings  to  the  court,  stating  what  deduction 
has  been  made  from  the  proceeds  for  costs,  whether  an  effectual  release  of 
the  widow's  dower  right  has  been  obtained,  and  the  disposition  that  has 
been  made  of  the  balance  of  the  proceeds.  An  order  should  then  be  ob- 
tained confirming  the  report,  and  the  sale  and  conveyance  and  disposition 
of  the  proceeds,  and  also  requiring  the  guardian  to  render  periodical 
accounts.     Bennett  v.  Byrne,  2  Barb.  217. 
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ARTICLE  I. 

NATURE  OF  THE  WRIT. 
Subd.  1.  The  writ  defined,  1350. 
Svbd.  2.  Scope  and  purpose  of  the  writ,  1352. 
Subd.  3.  Must  be  a  clear  legal  right  to  the  writ,  1356. 
Subd.  4.  Will  not  lie  to  try  title  to  public  office,  1360. 
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Subd.  1.    The  Writ  Defined. 

The  writ  of  mandamus  is  a  command  issuing  from  a  court  of  law  of 
competent  jurisdiction  in  the  name  of  the  State  or  sovereign  directed  to 
some  inferior  court,  officer,  corporation,  or  person,  requiring  them  to  do 
some  particular  thing  therein  specified  and  which  appertains  to  their  office 
or  duty.     3  Bla.  Com.  110;  4  Bacon,  Abr.  495;  Am.  &  Eng.  Encyc.  of 
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Law,  vol.  14,  p.  91.  It  is  the  proper  remedy  when  the  party  has  a 
clear  right  and  no  other  appropriate  redress  in  order  to  prevent  a  fail- 
ure of  justice.  Bex  v.  Barker,  Burr.  1267,  where  Lord  Mansfield  de- 
fined it  as  a  writ,  "  to  the  aid  of  which  the  subject  is  entitled  upon  a 
proper  case  previously  shown  to  the  satisfaction  of  the  court."  In 
Ex  parte  Crane,  5  Pet.  190,  it  is  said  that  in  England  the  writ  is  a 
command  issuing  in  the  King's  name,  directed  "  to  any  persons,  corpora- 
tion or  inferior  court  of  judicature  within  the  King's  dominion,  requiring 
them  to  do  some  particular  thing  therein  specified  which  appertains  to 
their  office  and  duty,  and  which  the  court  has  determined  to  be  consonant 
to  right  and  justice." 

The  practice  has  been  very  greatly  modified  in  this  country  and  is  thus 
described  by  a  leading  American  text-writer :  "  The  modern  writ  of 
mandamus  may  be  defined  as  a  command  issuing  from  a  common-law 
court  of  competent  jurisdiction  in  the  name  of  the  State  or  sovereign  to 
some  corporation,  officer,  or  inferior  court,  requiring  the  performance  of  a 
particular  duty  therein  specified,  which  duty  results  from  the  official  sta- 
tion of  the  party  to  whom  the  writ  is  directed  or  from  operation  of  law." 
High  on  Extraordina,ry  Bemedies,  4.  A  mandamus  is  said  by  Chief  Jus- 
tice Marshall  to  be  a  suit  within  the  meaning  of  the  Constitution,  for  it 
is  a  litigation  of  a  right  in  a  court  of  justice.  Weston  v.  Charleston,  2 
Pet.  449 ;  Holmes  v.  Jennison,  14  Pet.  540.  Taney,  0.  J.,  said  in  Com- 
monwealth V.  Dennison,  24  How.  IST.  S.  66:  "It  is  well  settled  that  a 
mandamus  in  modern  practice  is  nothing  more  than  an  action  at  law 
between  the  parties,  and  it  is  not  now  regarded  as  a  prerogative  writ.  It 
undoubtedly  came  into  use  by  virtue  of  the  prerogative  power  of  the 
English  crown  and  was  subject  to  regulations  and  rules  which  have  long 
since  been  disused.  But  the  right  to  the  writ  and  the  power  to  issue  it 
have  ceased  to  depend  upon  any  prerogative  power,  and  it  is  now  regarded 
as  an  ordinary  process  in  cases  to  which  it  is  applicable." 

Mandamus  is  an  extraordinary  remedy,  and  the  power  to  entertain  it 
has  been  exercised  only  in  the  past  by  the  higher  courts  of  common-law 
jurisdiction,  where  it  properly  belongs.  People  ex  rel.  v.  Bd.  of  Excise, 
3  St.  Rep.  263. 

The  writ  of  mandamus  is  a  legal  vrrit,  and  the  forms  of  procedure  and 
the  rules  which  governed  in  the  Court  of  Chancery  have  no  application 
to  it.     People  ex  rel.  Byrne  v.  French,  12  Abb.  N.  0.  156  (158), 

A  mandamus  is  not  an  ordinary  proceeding.  It  is  known  as  a  high 
prerogative  writ,  and  it  is  issued  in  the  exercise  of  an  extraordinary 
power,  and  although  it  is  to  a  certain  extent  assimilated  to  an  action,  it 
is  not  made  an  action.  The  court  grants  the  writ  in  the  exercise  of  the 
general  supervisory  power,  and  to  prevent  a  failure  of  justice,  and  when 
there  is  no  other  specific  legal  remedy  for  a  legal  right.  People  ex  rel. 
Lumley  v.  Lewis,  28  How.  159  (162) ;  aff'd,  28  How.  470. 
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A  writ  issued  in  the  name  of  the  State,  to  an  inferior  tribunal,  a  cor- 
poration,  board,  or  person,  commanding  the  performance  of  an  act  which 
the  law  specifically  enjoins  as  a  duty  resulting  from  an  office,  trust,  or 
station.     26  Cyc.  139. 

The  office  of  the  writ  of  mandamus  is  to  compel  the  performance  of  an 
act  which  the  law  specifically  enjoins  and  not  to  undo  an  act  already 
done.     Dental  Soc.  of  N.  Y.  v.  Jacobs,  103  App.  Div.  86,  92  Supp.  590. 

The  writ  of  mandamus  will  not  be  granted  merely  for  the  purpose  of 
defining  the  powers  and  duties  of  public  officers  independent  of  any 
direct  personal  interest  upon  the  part  of  him  who  seeks  the  relief.  High's 
Extraordinary  Legal  Remedies,  §  33.  The  office  of  a  mandamus  can  only 
be  invoked  to  remedy  a  wrong  which  has  been  suffered.  Matter  of 
Rooney,  26  Misc.  73,  56  Supp.  483. 

The  Code  of  Civil  Procedure  does  not  define  the  cases  in  which  the  writ 
of  mandamus  will  lie.  It  simply  regulates  the  procedure.  The  writ  of 
mandamus  is  an  ancient  common-law  writ.  The  relator  must  have  the 
right  to  a  performance  of  some  particular  act  or  duty  at  the  hands  of  the 
respondent,  and  the  case  must  be  one  where  the  law  affords  no  adequate 
remedy  to  secure  the  enforcement  of  the  right  and  the  performance  of  the 
duty  which  it  is  sought  to  coerce.  And  this  is  subject  to  the  restriction 
that  this  must  be  a  right  to  have  the  act  performed  by  some  corporation, 
officer,  or  board,  or  by  an  inferior  court.  People  ex  rel.  White  v.  Alder- 
man, 31  App.  Div.  438  (446). 

Subd.  2.    Scope  and  Purpose  of  the  Writ. 

The  codifiers,  in  framing  the  Code,  devoted  themselves  exclusively 
to  regulating  the  mode  of  procedure,  and  have  made  no  attempt  to  define 
the  cases  in  which  the  writ  will  lie.  The  power  to  issue  the  writ  is  con- 
fined to  courts  of  general  common-law  jurisdiction,  and  these  courts 
will  be  governed  in  administering  relief  by  the  writ  by  the  same  condi- 
tions and  limitations  as  existed  at  common  law,  and  will  not  issue  the  vn-it 
where  another  adequate  remedy  is  provided  by  law. 

Vann,  J.,  thus  states  the  object  of  the  writ  in  People  ex  rel.  Harris  v. 
Com'rs,  149  IST.  Y.  30,  rev'g  90  Hun,  525 :  "  The  primary  object  of  the 
writ  of  mandamus  is  to  compel  action.  It  neither  creates  nor  confers 
power  to  act,  but  only  commands  the  exercise  of  powers  already  existing, 
when  it  is  the  duty  of  the  person  or  body  proceeded  against  to  act  without 
its  agency.  While  it  may  reqtiire  the  performance  of  a  purely  ministerial 
duty  in  a  particular  manner,  this  command  is  never  given  to  compel  the 
discharge  of  a  duty  involving  the  exercise  of  judgment  or  discretion,  in 
any  specified  way,  for  that  would  substitute  the  judgment  or  discretion  of 
the  court  issuing  the  writ  for  that  of  the  person  or  persons  against  whom 
the  writ  was  issued.  In  such  cases  its  sole  function  is  to  set  in  motion, 
without  directing  the  manner  of  performance.     .     .     .     When  the  law  re- 
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quires  a  public  officer  to  do  a  specified  act,  in  a  specified  way,  upon  a  con- 
ceded state  of  facts,  without  regard  to  his  own  judgment  as  to  the  propriety 
of  the  act,  and  with  no  power  to  exercise  discretion,  the  duty  is  ministerial 
in  character,  and  performance  may  be  compelled  by  mandamus,  if  there  is 
no  other  remedy;  when,  however,  the  law  requires  a  judicial  determina- 
tion to  be  made,  such  as  a  decision  of  a  question  of  fact  or  the  exercise  of 
judgment  in  deciding  whether  the  act  should  be  done  or  not,  the  duty  is 
regarded  as  judicial  and  mandamus  will  not  lie  to  compel  performance." 

This  language  was  quoted  with  approval  in  People  ex  rel.  Sims  v. 
Collier,  175  IST.  Y.  196,  at  p.  202.  In  the  latter  case  the  Civil  Service 
Commissioners  had  acted  by  placing  in  the  competitive  class  the  positions 
occupied  by  the  relators.  The  writ  had  issued  to  compel  the  board  to 
strike  the  positions  from  that  class  and  place  them  in  the  exempt  class; 
it  not  only  commanded  action  but  explicitly  directed  what  action  was  to 
be  taken.  Werner,  J.,  in  opinion  of  court,  at  p.  203,  said :  "  This  is  in 
direct  contravention  of  the  rule  aboVe  adverted  to,  that  a  writ  of  man- 
damus can  only  prescribe  the  manner  in  which  a  public  officer  shall 
perform  a  duty,  when  such  duty  is  ministerial  and  the  command  to 
act  necessarily  involves  directions  as  to  the  form  of  procedure." 
Subsequently  in  People  ex  rel.  Schau  v.  McWilliams,  185  IST.  Y. 
92,  the  court  retracted  the  view  expressed  in  People  ex  rel.  Sims  v. 
Collier,,  as  applied  to  the  facts  of  that  case,  holding  per  Cullen,  J.,  at 
p.  100,  Werner,  J.,  dissenting  in  opinion,  that  the  general  principle  that 
mandamus  will  lie  against  an  administrative  officer  only  to  compel  him  to 
perform  a  legal  duty,  and  not  to  direct  how  he  shall  perform  that  duty, 
when  the  manner  of  performance  is  in  his  discretion,  was  not  a  valid  ob- 
jection to  the  use  of  mandamus  to  control  the  discretion  of  the  Civil  Serv- 
ice Board  on  the  ground  that  there  is  a  limit  to  the  discretion  of  an  ad- 
ministrative officer  which  ma.y  be  controlled  by  the  courts,  citing  Board  v. 
Supervisors  of  Kings  Co.,  138  'N:  Y.  95. 

Mandamus  is  not  the  remedy  where  a  local  option  election  is  held  on  an 
insufficient  petition  therefor.  Kennedy  v.  Warner,  51  Misc.  362,  100 
Supp.  616. 

Mandamus  is  the  proper  remedy  when  a  ministerial  officer  refuses  to 
p&rform  his  duty.     Matter  of  Gardner,  124  App.  Div.  654,  109  Supp.  95. 

A  mandamus  will  not  issue  to  correct  abuse  in  administrative  acts  or 
to  compel  an  act  requiring  discretion  or  ito  review  such  an  act.  People 
ex  rel.  Adams  Co.  v.  Woodbury,  88  App.  Div.  443,  85  Supp.  174. 

A  mandamus  will  not  lie  to  test  the  validity  of  a  restrictive  condition 
in  proposals  for  bids  for  a  contract,  as  the  writ  will  not  be  granted  to  meet 
an  anticipated  evil.     Matter  of  Rooney,  26  Misc.  73,  56  Supp.  483. 

It  is  not  the  province  of  a  writ  of  mandamus  to  adjust  controverted 
questions  of  law  and  fact.  Matter  of  McNeile,  107  App.  Div.  338,  95 
Supp.  146. 
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The  following  authorities  consider  the  question  as  to  when  action  by  a 
body  or  tribunal  is  not  a  tribunal  in  the  sense  that  it  may  be  reviewed  by 
writ  of  certiorari,  but  is  in  its  nature  executive,  adnainistrative,  or  munic- 
ipal in  the  sense  in  which  those  terms  are  used  by  the  courts  in  deter- 
mining whether  ofiBcial  action  is  reviewable  by  certiorari  or  by  man- 
damus, or  whether  there  may  be  any  review  at  all.  People  ex  rel.  Ken- 
nedy V.  Brady,  166  K.  Y.  44;  Peoph  ex  rd.  Schau  v.  McWilliamSj,  185 
N.  Y.  92;  Matter  of  Walker  v.  Maxwell,  68  App.  Div.  196;  People  ex 
rel.  McNulty  v.  Maxwell,  123  App.  Div.  591 ;  Matter  of  North  American 
Mercantile  Agency  Co.,  124  App.  Div.  657 ;  Pecrple  ex  rel.  Empire  City 
T.  Club  V.  State  B.  Com.,  190  N.  Y.  31.  See,  also,  Matter  of  Bandel  v. 
Dept.  af  Health,  193  N.  Y.  133 ;  People  ex  rel.  Lodes  v.  Dept.  of  Health, 
189  ]Sr.  Y.  187;  People  ex  rel.  Wooster  v.  Maher,  141  N.  Y.  330;  People 
ex  rel.  Harris  v.  Com'rs,  149  N.  Y.  26 ;  People  ex  rel.  Scott  v.  Beid,  135 
App.  Div.  89  (93). 

A  writ  of  certiorari  is  the  substitute  for  a  writ  of  error  in  cases  where 
the  proceedings  are  not  according  to  the  course  of  the  common  law  and 
where  by  consequence  no  writ  of  error  lies.  It  is  a  writ  to  review  and 
correct,  but  not  to  command  action.  Mandamus,  on  the  other  hand,  is  a 
writ  to  command  action,  and  cannot  be  made  to  serve  the  purpose  of  a 
writ  of  error,  appeal,  or  certiorari.  Am.  &  Eng.  Ency.  of  Laiu  (2d  ed.), 
vol.  19,  p.  722. 

Compared  with  certiorari,  mandamus  issues  to  compel,  and  certiorari 
to  review,  official  or  judicial  action.  26  Cyc.  142 ;  People  v.  Barnes, 
114  ]Sr.  Y.  317;  People,  v.  Hayes,  106  App.  Div.  563;  People  v.  Saratoga 
Co.,  106  App.  Div.  381 ;  People  v.  Matthias,  92  App.  Div.  16,  87  Supp. 
396;  affd,  179  K  Y.  242;  People  v.  Woodlury,  88  App.  Div.  593,  85 
Supp.  161 ;  aff'd,  179  K  Y.  525. 

A  mandamus  is  to  command  action,  and  not  to  review  prior  proceed- 
ings. It  cannot  be  used  for  the  correction  of  errors.  The  relator  had  the 
right  to  review  the  action  of  the  commissioner  by  certiorari,  because  the 
statute  expressly  conferred  upon  him  that  right,  or  to  resort  to  any  other 
appropriate  remedy  by  which  his  action  could  be  brought  under  review. 
By  the  words  "  appropriate  remedy  "  used  here  in  the  statute  is  meant 
some  remedy  by  which  the  proceedings  taken  by  the  commissioner  can 
be  brought  before  the  court  for  review  and  not  by  a  proceeding  inde- 
pendent of  it  which  commands  the  commissioner  to  do  either  one  thing 
or  the  other.  People  ex  rel.  Holden  v.  Woodbury,  88  App.  Div.  593 
(596) ;  aff'd,  179  N.  Y.  525. 

It  is  not  a  remedy  for  erroneous  decisions.  It  cannot  be  addressed  to 
a  judicial  tribunal  to  require  it  to  decide  in  a  particular  manner.  And 
this  rule  applies  to  every  body  whose  action  is  in  its  nature  judicial. 
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People  ex  rel.  Equitable  Life  Assoc,  v.  Chapirij  39  Hun,  230  (232)  ; 
aff'd,  103  N.  Y.  635. 

The  court  will  not,  by  a  mandamus,  direct  a  qiMsi-j-adicial  tribunal, 
e.  g.,  a  board  of  assessors,  what  to  do.  It  can  only  set  such  a  body  in 
motion  where  it  has  refused  to  act.  Where  the  decision  of  a  board  of 
assessors  is  wrong,  the  remedy  for  obtaining  a  review  of  its  decision  is  not 
mandamus  but  by  a  writ  of  certiorari.  People  ex  rel.  Oshom  v.  Oilon, 
18  Civ.  Pro.  112. 

The  office  of  a  writ  of  mandamus  is  in  general  to  compel  the  perform- 
ance of  mere  ministerial  acts  prescribed  by  law.  It  may  also  be  ad- 
dressed to  subordinate  judicial  tribunals,  to  compel  them  to  exercise  their 
functions,  but  never  to  require  them  to  decide  in  a  particular  manner. 
It  is  not,  like  a  writ  of  error  or  appeal,  a  remedy  for  erroneous  decision. 
Judges  of  Oneida,  Common  Pleas  v.  People^  18  Wend.  92,  and  cases 
cited.  This  principle  applies  to  every  case  where  the  duty,  performance 
of  which  is  sought  to  be  compelled,  is  in  its  nature  judicial,  or  involves 
the  exercise  of  judicial  power  or  discretion,  irrespective  of  the  general 
character  of  the  officer  or  body  to  which  the  writ  is  addressed.  A  sub- 
ordinate body  can  be  directed  to  act,  but  not  how  to  act,  in  a  matter  as 
to  which  it  has  the  right  to  exercise  its  judgment.  The  character  of  the 
duty,  and  not  that  of  the  body  or  officer,  determine  how  far  performance 
of  the  duty  may  be  enforced  by  mandamus.  Where  a  subordinate  body 
is  vested  with  power  to  determine  a  question  of  fact,  the  duty  is  judicial, 
and  though  it  can  be  compelled  by  mandamus  to  determinef  the  fact,  it 
cannot  be  directed  to  decide  in  a  particular  way,  however  clearly  it  may 
be  made  to  appear  what  the  decision  ought  to  be.  This  principle  was 
applied  to  an  assessor  in  Rowland  v.  Eldredge,  43  JST.  Y.  457  (461), 
and  is  there  recognized  as  an  established  and  universal  rule.  People  ex 
rel.  Francis  et  al.  v.  Common,  Council,  78  1^.  Y.  33  (39). 

Where  there  has  been  no  determination  of  a  question  presented  to  the 
appointing  power  for  a  judicial  determination  and  the  rights  secured  to 
an  employee  have  been  disregarded,  there  is  no  judicial  proceeding  which 
can  be  reviewed  by  certiorari.  Where,  however,  there  has  been  such  an 
investigation  and  such  charges  have  not  been  established  in  a  way  con- 
templated by  the  provisions  of  the  law  under  which  the  appointment  is 
made,  there  is  a  proceeding  to  review  which  review  can  only  be  had  by  a 
writ  of  certiorari.  People  ex  rel.  Segee  v.  Hayes,  106  App.  Div.  563 
(566),  94  Supp.  754. 

A  mandamus  will  not  issue  commanding  a  board  to  do  over  again  what 
it  has  done,  but  with  a  different  result.  People  ex  rel.  Myers  v.  Barnes 
et  al,  114  K".  Y.  317  (325). 
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The  office  of  a  mandamus  is  not  to  redress  an  anticipated  evil  or  wrong, 
but  can  be  only  invoked  to  remedy  a  vrrong  which  has  been  suffered. 

This  is  a  principle  which  has  been  repeatedly  asserted  in  applications 
for  mandamus,  and  in  actions  brought  to  reinstate  parties  in  various 
organizations,  or  to  prevent  a  threatened  expulsion  from  such  organiza- 
tion, in  which  cases  it  has  been  repeatedly  held  that  until  the  wrong  has 
been  suffered  the  court  cannot  intervene.  Matter  of  Brown  v.  Duane, 
60  Hun,  98  (101),  citing  Thomas  v.  Musical  Protective  Union,  121 
1^.  Y.  45. 

Mandamus  should  not  be  granted  where  the  defendant  has  been  legally 
enjoined  from  doing  what  the  relator  seeks  to  have  done.  People  v. 
West  Troy,  25  Hun,  179 ;  People  v.  Supervisors  of  Ulster,  30  Hun,  146. 

The  right  to  a  writ  of  mandamus  is  not  an  absolute  legal  right  by  any 
means.  People  ex  rel.  McMachin  v.  The  Board  of  Police,  107  N.  Y. 
235.  It  will  be  granted  to  prevent  a  failure  of  justice,  but  never  to 
promote  manifest  injustice.  It  is  a  remedial  process  and  may  be  issued 
to  remedy  a  wrong,  but  not  to  promote  one;  to  compel  the  discharge  of  a 
duty  which  ought  to  be  performed,  but  not  to  compel  the  performance 
of  an  act  which  will  work  a  public  and  private  mischief,  or  to  compel  a 
compliance  with  the  strict  letter  of  the  law  in  disregard  of  its  spirit  or  in 
aid  of  a  palpable  fraud.  People  ex  rel,  Canavan  v.  Collins,  20  App.  Div. 
341  (345). 

A  mandamus  cannot  properly  be  made  to  do  either  a  prohibitory  or 
reviewing  duty;  its  purpose  is  purely  mandatory.  Matter  of  Abrams  v. 
Bd.  of  Town  Auditors,  45  Hun,  272. 

Subd.  3.    Must  be  a  Clear  Legal  Right  to  the  Writ. 

The  writ  of  mandamus  is  issued  only  when  there  is  a  clear  legal  right 
to  be  enforced  and  when  there  is  no  other  adequate  or  legal  remedy  to  ob- 
tain the  relief  sought.  People  ex  rel.  Lehmaier  v.  Interurban  By.  Co., 
177  ]Sr.  Y.  296. 

It  is  not  the  province  of  a  writ  of  mandamus  to  adjust  controverted 
questions  of  law  and  fact,  and  an  appellate  court  rarely  interferes  with 
the  discretion  of  the  Special  Term,  to  compel  action.  To  authorize  the 
writ  there  must  be  a  clear  and  unquestioned  right.  People  ex  rel.  Ajas 
V.  Bd.  of  Education  of  N.  Y.,  104  App.  Div.  162,  93  Supp.  300'. 

The  remedy  by  mandamus  is  of  an  exceptional  character,  and  the  writ 
issues  only  in  that  class  of  cases  where  a  clear  legal  right  is  made  to 
appear  and  there  is  no  other  adequate  and  legal  means  to  obtain  it.  Peo- 
ple ex  rel.  McMachin  et  al.  v.  Bd.  of  Police,  107  IST.  Y.  235  (239). 

The  writ  of  mandamus  will  not  issue  in  cases  of  doubtful  right,  and 
may  properly  be  refused  in  the  exercise  of  judicial  discretion  even  where 
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the  applicant  has  a  cause  of  action  for  damages,  Cullen  v.  N.  Y.  Tele- 
phone Co.,  106  App.  Div.  250,  94  Supp.  290. 

It  is  only  where,  upon  both  the  facts  and  the  law,  it  clearly  appears 
that  there  cannot  be  a  defense  to  the  claim,  that  the  court  will  exercise 
its  discretionary  power  by  compelling  the  payment  of  a  debt  in  advance 
of  a  judgment  obtained  after  a  trial  had  in  the  regular  way.  People  ex 
rel.  Lentilhon  v.  Coler,  61  App.  Div.  223,  70  Supp.  482 ;  appeal  dism'd, 
168  N.  Y.  6. 

The  discretion  of  the  court  to  grant  or  refuse  a  writ  of  mandamus  is 
not  absolute,  but  is  governed  by  legal  rules,  and  its  exercise  is  subject 
to  review  upon  appeal.  People  ex  rel.  Millard  v.  Chapin,  104  N.  Y.  96, 
rev'g  40  Hun,  386. 

The  following  principles  are  applicable  to  the  granting  or  refusing  a 
writ  of  mandamus  as  laid  down  in  People  ex  rel.  The  Gas  Light  Co.  of 
Syracuse  v.  The  Common  Council  of  Syracuse,  78  IST.  Y.  56 :  "Although 
the  granting  or  refusal  of  a  writ  of  mandamus  is  regarded  as  discre- 
tionary, as  distinguished  from  a  writ  of  right,  it  is  not  an  absolute  or 
arbitrary  discretion,  but  is  to  be  exercised  under,  and  may  be  regulated 
and  controlled  by,  legal  rules,  and  the  exercise  of  the  discretion  is  review- 
able here.  Where  the  writ  is  refused,  and  it  appears  that  there  is  a  clear 
legal  right,  and  that  there  is  no .  other  adequate  remedy,  the  order  or 
judgment  may  be  reversed.  Where  the  relator  has  for  an  unreasonable 
time  slept  upon  his  rights,  the  court  may  refuse  the  writ.  In  determin- 
ing what  will  constitute  such  unreasonable  delay,  regard  should  be  had  to 
circumstances  justifying  the  delay,  to  the  nature  of  the  case,  the  relief 
demanded,  and  to  the  question  whether  the  rights  of  defendant  or  other 
persons  have  been  prejudiced  by  the  delay."  Cited,  People  ex  rel.  King 
V.  Gallagher,  93  N.  Y.  466 ;  People  ex  rel.  Millard  v.  Chapin,  104  N.  Y. 
99.  In  the  former  of  these  cases  it  is  said  that  the  court  has  no  discre- 
tion to  exercise  where  the  writ  affords  the  only  adequate  remedy;  in  the 
latter  that  the  discretion  of  the  court  to  grant  or  refuse  the  writ  is  not 
absolute  but  governed  by  legal  rules  and  its  discretion  is  subject  to  review. 

That  the  writ  is  discretionary  and  that  the  court  should  evercise  a 
sound  discretion  with  reference  to  granting  it  is  held  in  People  ex  rel. 
New  York  Underground  By.  Co.  v,  Newton,  126  E".  Y.  656,  citing  Matter 
of  Sage,  70  N.  Y.  220;  People  ex  rel.  Slavin  v.  Wendell,  71  JST.  Y.  171; 
People  ex  rel.  Faile  v.  Ferris,  76  N.  Y.  326;  People  ex  rel.  Nichol  v. 
New  York  Infant  Asylum,  122  N".  Y.  190;  and  also  People  ex  rel.  Gas 
Light  Co.  v.  Common  Council  of  Syracuse,  78  N.  Y,  56;  People  v. 
Chapin,  104  N,  Y.  96. 

To  entitle  a  party  to  a  writ  of  mandamus,  he  must  be  dispossessed  of  a 
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clear  legal  right  to  have  exercised  an  office  or  franchise  or  to  have  a  serv- 
ice performed  by  the  party  to  whom  he  seeks  to  have  the  vrrit  directed, 
and  must  be  vs^ithout  a  legal  remedy  to  vs^hich  he  can  resort  to  compel  the 
performance  of  the  duty.  Bayard  v.  United  States,  127  TJ.  S.  246 ;  Ex 
parte  Hughes ,  114  U.  S.  147;  People  ex  rel.  Mott  v.  Supervisors  of 
Greene,  64  N.  Y.  600 ;  People  v.  Hayt,  66  N.  Y.  606 ;  People  v.  Brooklyn, 
1  Wend.  318;  People  v.  Supervisors  of  New  YorJc,  18  Abb.  8;  People  v. 
Boston,  13  Abb.  N.  S.  159;  Clarh  v.  Miller,  47  Barb.  38;  People  v. 
Supervisors  of  Greene,  12  Barb.  217;  Ex  parte  Nelson,  1  Cowen,  417;  Ex 
parte  Lynch,  2  Hill,  45 ;  People  v.  Starr,  55  Hovr.  Pr.  388 ;  People  v. 
Supervisors  of  Chenango  Co.,  11  IST.  Y.  563;  People  v.  Booth,  49  Barb. 
31;  People  v.  Wood,  35  Barb.  653,  2  Abb.  90;  People  ex  rel.  Moulton  v. 
Mayor  of  New  Yorh,  10  Wend.  393;  People  v.  Thompson,  25  Barb.  73. 

Whether  the  relator  has  a  clear  legal  right  and  is  entitled  to  have  the 
thing  done  may  be  inquired  into  both  by  the  party  moved  against  and  by 
the  tribunal  applied  to.  People  ex  rel.  Third  Ave.  R.  R.  Co.  v.  Newton, 
112  N.  Y.  399,  citing  People  ex  rel.  Freer  v.  Canal  Appraisers,  73  N.  Y. 
443.  Mandamus  will  not  lie  unless  there  be  a  clear  legal  right  to  the 
relief  and  no  other  adequate  legal  action  to  obtain  it.  People  ex  rel. 
McMacJcin  v.  Bd.  of  Police,  107  N.  Y.  235,  aff'g  46  Hun,  296.  The 
right  to  a  peremptory  writ  depends  upon  a  clear  legal  right  to  the  relief 
sought  by  it,  and  when  it  rests  in  any  substantial  doubt  or  the  facts  upon 
which  it  depends  are  in  any  essential  respect  controveirted  by  affi.davit, 
such  writ  will  not  be  allowed  to  issue.  People  ex  rel.  N.  Y.  Exchange 
Bank  v.  Stupp,  49  Hun,  544  2  Supp.  537,  18  St.  Kep.  500. 

This  writ,  it  has  often  been  said,  will  not  be  granted  in  doubtful  cases, 
but  it  is  questionable  whether  this  now  means  more  than  that  there  must 
be  a  clear  legal  right  to  relief,  and  no  other  adequate  remedy.  In  cases 
where  it  is  applicable  these  considerations  are  the  test  to  be  applied. 
People  V.  Thompson,  25  Barb.  73. 

There  must  be  a  clear  legal  right  and  no  other  legal  remedy.  People 
V.  Supervisors  of  Chenango,  11  N.  Y.  563 ;  People  v.  Supervisors  of  Greene, 

12  Barb.  217;  People  v.  Canal  Board,  13  Barb.  444;  People  v.  Croton 
Board,  26  Barb.  240;  People  v.  Supervisors  of  Richmond,  21  How.  335; 
People  V.  Corporation  of  Brooklyn,  1  Wend.  324 ;  People  v.  Supervisors 
of  Columbia,  10  Wend.  363 ;  People  v.  Mayor  of  New  York,  10  Wend. 
397;  People  v.  Supervisors  of  Chenango,  11  E".  Y.  563 ;  People  v.  Boston, 

13  Abb.  ]Sr.  S.  159 ;  People  v.  Fay,  3  Lans.  398 ;  People  ex  rel.  Badgley 
V.  Supervisors  of  Greene,  1  Hun,  1 ;  People  v.  Auditors  of  Shawangunk. 
1  How.  N.  S.  224 ;  People  ex  rel.  v.  Supervisors,  18  Abb.  8 ;  People  ex 
rel.  V.  Coffin,  7  Hun,  608;  People  ex  rel.  v.  Bd.  of  Apportionment,  64 
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N.  Y.  627 ;  People  ex  rel.  v.  Campbell,  72  N.  Y.  496 ;  Clark  v.  Miller,  54 
N.  Y.  528;  People  ex  rel.  v.  Green,  11  Hun,  56;  People  ex  rel.  v.  Raw- 
hins,  46  N.  Y.  9.  The  writ  is  said  to  lie  to  corporations  and  municipal 
officers,  although  there  is  a  remedy  by  action.  Buck  v.  City  of  Lockport, 
6  Lans.  251 ;  People  ex  rel.  v.  Steele,  2  Barb.  397 ;  People  ex  rel.  v.  Myer, 

10  Wend.  393 ;  McCullough  v.  Meyer,  23  Wend.  458.  But  see  People  v. 
Bd.  of  Supervisors  of  Chenango,  11  N.  Y.  573.  It  will  not  be  awarded 
where  there  is  a  remedy  by  action.  Ex  parte  The  Fireman's  Ins.  Co.,  6 
Hill,  243 ;  Shipley  v.  Mechanics'  Bank,  10  Johns.  484 ;  People  ex  rel.  v. 
Coal  Co.,  10  How.  544 ;  In  the  Matter  of  Boice,  2  Cow.  444 ;  People  v. 
The  Mayor  of  New  York  City,  25  Wend.  680 ;  People  v.  The  Supervisors 
of  Chenango  Co.,  11  N.  Y.  563;  People  v.  The  President  of  Brooklyn,  1 
Wend.  318 ;  People  v.  Tioga  Common  Pleas,  19  Wend.  73 ;  s.  c,  13  Abb. 
374;  People  v.  Fernando  Wood,  Mayor,  etc.,  35  Barb.  653;  People  v. 
Stevens,  5  Hill,  616;  People  v.  Dikeman,  7  How.  124;  People  v.  Green, 

11  Hun,  61 ;  People  v.  French,  24  Hun,  263.  Except  in  special  cases. 
People  V.  Supervisors,  70  'N.  Y.  228.  As  to  how  far  this  is  true  when  the 
writ  is  directed  to  ministerial  officers  and  corporations,  see  McCullough 
V.  Mayor  of  Brooklyn,  23  Wend.  458 ;  People  v.  Steele,  2  Barb.  398 ;  and 
People  V.  Supervisors  of  Chenango,  11  N.  Y.  573. 

It  has  been  held  the  writ  will  not  always  be  granted,  though  there  is  no 
other  remedy.  Ex  parte  Ostrander,  1  Denio,  679;  People  v.  Dowling,  55 
Barb.  197.  But  it  may  issue,  though  there  is  a  remedy  by  certiorari. 
People  ex  rel.  v.  Taylor,  30  Hun,  78.  It  will  not  be  granted  to  enforce 
action  under  a  statute  so  badly  drawn  it  cannot  be  enforced,  or  where  it 
is  of  doubtful  constitutionality.  People  v.  Bohinson,  14  Hun,  226,  76 
'N.  Y.  422;  People  v.  Canal  Board,  4  Lans.  272.  Where  there  is  a 
remedy  by  appeal,  writ  will  not  lie.  People  v.  Coffin,  7  Hun,  608.  Or 
by  action.  People  v.  Inspector,  44  How.  322 ;  People  v.  Lott,  41  !N".  Y. 
408.  If  too  much  is  asked,  the  rule  has  been  laid  down  that  the  writ  will 
be  denied.  People  v.  Cady,  2  Hun,  224 ;  People  v.  Port  Jervis,  8  Wkly. 
Dig.  243 ;  People  v.  Green,  64  Barb.  162. 

The  granting  of  the  writ  has  been  in  certain  cases  held  to  be  entirely 
discretionary,  and  that  no  appeal  lies  to  Court  of  Appeals  from  refusal 
in  cases  where  it  depends  on  discretion.  Van  Rensselaer  v.  Sheriff,  1 
Cow.  501;  People  ex  rel.  v.  Supervisors,  15  Barb.  607;  People  ex  rel.  v. 
Bowling,  55  Barb.  197;  People  ex  rel.  v.  Common  Council,  52  How. 
346;  People  ex  rel.  v.  Booth,  49  Barb.  31 ;  People  ex  rel.  v.  Ferris,  76  E". 
Y.  326;  People  ex  rel.  v.  Campbell,  72  IsT.  Y.  496;  Sage  v.  Railroad  Co., 
70  1^.  Y.  220;  People  v.  Dowling,  37  How.  394;  People  v.  Aslen,  7 
Wkly.  Dig.  411.     Where  a  party  has  a  sufficient  remedy  at  law  against  a 
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public  officer,  the  court  is  not  absolutely  bound  to  grant  a  writ  of  man- 
damus, but  it  may  in  its  discretion  refuse,  and  this  discretion  is  not  re- 
viewable by  the  Court  of  Appeals.  People  ex  rel.  v.  Thompson,  99  N.  Y. 
641,  following  People  v.  Campbell,  72  IST.  Y.  496.  But  while  it  is  not 
a  writ  of  right,  this  discretion  is  to  be  exercised  and  is  to  be  regulated  and 
controlled  by  sound  legal  principles.  Fish  v.  Weatherwax,  2  Johns.  Cas. 
215 ;  People  ex  rel.  v.  Common  Council,  78  IST.  Y.  56. 

The  writ  is  granted  where  remedy  by  action  is  doubtful.  People  v. 
Havemeyer,  16  Abb.  JST.  S.  219;  People  v.  Supervisors,  11  IST.  Y.  563; 
People  V.  Green,  58  IST.  Y.  295;  People  v.  Steele,  2  Barb.  417;  People  v. 
Canal  Board,  13  Barb.  440 ;  Clarh  v.  Miller,  47  Barb.  38,  54  N.  Y.  528. 

The  remedy  by  action  in  the  Court  of  Claims  does  not  bar  mandamus. 
People  ex  rel.  Grannis  v.  Roberts,  45  App.  Div.  145,  61  Supp.  148. 

The  general  rule  that  mandamus  will  not  issue  where  the  party  seeking 
it  has  another  remedy  is  not  universally  applicable  in  the  case  of  derelic- 
tion on  the  part  of  a  public  officer. 

In  order  to  entitle  the  relator  to  a  mandamus  he  is  required  to  show 
himself  legally  and  equitable  entitled  to  some  right  properly  the  subject 
of  the  writ;  that  it  is  legally  demandable  from  the  person  to  whom  the 
writ  is  directed  and,  also,  that  such  person  has  power  to  perform  the  duty 
required.  People  ex  rel.  Donoher  v.  Greene,  95  App.  Div.  397,  88  Supp. 
601. 

A  mandamus  is  only  allowed  against  a  ministerial  public  officer  when 
a  person  has  a  legal  right  which  he  is  entitled  to  enforce  and  the  minis- 
terial public  officer  whose  duty  it  is  to  enforce  the  right  refuses  to  per- 
form his  duty.  Dental  Soc.  of  N.  Y.  v.  Jacobs,  103  App.  Div.  86,  92 
Supp.  590. 

One  who  applies  for  a  writ  of  mandamus  must  show  himself  legally 
and  equitably  entitled  to  some  right  properly  the  subject  of  the  writ,  and 
that  such  right  is  legally  demandable  from  the  respondent.  Matter  of 
Hunt,  70  Misc.  1. 

Subd.  4.    Will  Not  Lie  to  Try  Title  to  Public  Office. 

It  is  not  the  proper  office  of  a  writ  of  mandamus  to  restrain  a  party 
claiming  to  be  a  public  officer  from  exercising  his  office,  or  to  enjoin  one 
claiming  to  have  been  elected  or  appointed  to  office  from  qualifying. 
Mandamus  is  always  to  do  some  act  in  execution  of  law  and  not  to  be  in 
the  nature  of  a  writ  ^tZe  non  molestando.  Yin.  Abr.  tit.  Man.  A;  2  Salk. 
572 ;  People  ex  rel.  Faile  v.  Ferris,  76  N.  Y.  326 ;  cited,  People  ex  rel. 
Requa  v.  Neubrand,  32  App.  Div.  49  (50). 

The  remedy  provided  by  law  for  determining  the  title  to  an  office  is  an 
action    in   the   nature    of    quo   warranto.      Code    Proc,    §    432.      The 
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necessity  of  resorting  to  that  remedy  cannot  be  evaded  by  disabling  a 
citizen  from  entering  upon  an  office  to  which  he  claims  to  have  been 
elected  by  means  of  a  writ  of  mandamus,  and  then  claiming  that  because 
he  has  not  made  an  actual  entry  into  the  office,  the  action  of  quo  warranto 
will  not  lie.     People  ex'rel.  Faile  v.  Ferris,  16  Hun,  219  (221). 

The  writ  was  awarded  to  restore  person  to  office.  See  People  v.  Bd. 
of  Police,  35  Barb.  527,  which  was  rev'd,  26  IST.  Y.  316.  The  question 
is  discussed  in  People  v.  Bd.  of  Police,  9  Abb.  257,  and  People  v.  Stevens, 
5  Hill,  616.  In  the  last  case  the  writ  was  refused  where  another  was  in 
possession  of  the  office  claiming  a  right,  although  the  contrary  was  held  in 
People  V.  Steele,  2  Barb.  397,  while  in  People  v.  Bd.  of  Police,  supra,  it 
was  held  the  writ  should  not  issue  to  restore  one  against  whom  cause  for 
removal  exists.  Title  to  an  office  will  not  be  tried  on  mandamus.  Peo- 
ple V.  Lane,  55  N.  Y.  217 ;  Matter  of  Gardner,  68  N.  Y.  467. 

The  general  rule  is  that  mandamus  will  not  lie  to  determine  the  title 
to  a  public  office.  The  title  of  one  claiming  a  public  office  filled  by 
another  holding  under  color  of  right  will  not  be  determined  in  a  man- 
damus proceeding  where  the  question  of  title  turns  upon  the  construction 
of  statutory  provisions  which  are  not  entirely  clear  and  unambiguous ;  it 
seems  that  the  appropriate  remedy  in  such  case  is  by  information  in  the 
nature  of  a  quo  warranto.  People  ex  rel.  Wren  v.  Goetting,  133  N.  Y. 
569. 

Mandamus  will  not  be  granted  on  the  application  of  a  claimant  to  a 
public  office  for  the  purpose  of  determining  the  validity  of  his  claim 
where  there  is  a  serious  question  in  regard  thereto,  and  another  person  is 
exercising  the  functions  of  the  office.  People  ex  rel.  Lewis  v.  Brush,  146 
N.  Y.  60,  65  St.  Eep.  753 ;  People  ex  rel.  Bumph  v.  Supervisors,  89 
Hun,  38,  69  St.  Rep.  386,  34  Supp.  1128;  People  ex  rel.  Steingoetter  v. 
Bd.  of  Canvassers  of  Erie,  18  St.  Eep.  ,799,  2  Supp.  561;  People  ex  rel. 
Wilson  V.  Village  of  Mt.  Vernon,  59  Hun,  204,  36  St.  Eep.  318,  13 
Supp.  447 ;  aff'd,  128  N.  Y.  657.  The  rule  that  mandamus  will  not  issue 
to  determine  title  to  office  holds  even  where  it  is  a  question  as  to  title  to 
office  in  an  incorporated  society.  People  ex  rel.  Nicholl  v.  N.  Y.  Infant 
Asylum,  122  N.  Y.  190,  33  St.  Eep.  296. 

The  rule  is  well  settled  in  this  State  that  mandamus  will  be  refused  to 
aid  the  admission  of  a  claimant  to  an  office  already  filled  under  color  of 
law  and  when  the  title  to  it  presents  a  disputable  question.  People  ex 
rel.  Lewis  v.  Brush,  146  K  Y.  60,  65  St.  Eep.  753,  aff'g  64  St.  Eep.  139. 
To  the  same  effect  see  People  ex  rel.  Bumph  v.  Supervisors,  89  Hun,  38, 
69  St.  Eep.  386,  34  Supp.  1128;  People  ex  rel.  Wagner  v.  Trustees,  17 
Misc.  652 ;  Matter  of  Hardy,  17  Misc.  667. 
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Mandamus  will  not  lie  against  the  incumbent  of  a  public  office  occupy- 
ing under  color  of  legal  title.  The  writ  is  not  available  for  the  admis- 
sion of  an  adverse  claimant,  and  may  not  be  employed  for  trying  the  title 
to  office.  Matter  of  Torney,  7  Misc.  260,  57  St.  Kep.  465,  23  Civ.  Pro. 
333,  27  Supp.  913  J  s.  c.  on  appeal,  11  Misc.  291,  65  St,  Eep.  452,  32 
Supp.  277. 

Nor  will  an  officer  be  restrained  from  action  by  mandamus.  People  v. 
Ferris,  76  N.  Y.  326. 

While  the  title  to  an  offiice  in  a  religious  corporation  cannot  be  tried 
and  ascertained  by  mandamus  proceedings,  yet,  if  the  facts  are  undis- 
puted which  determine  the  right  of  a  person  to  be  given  a  certificate  of 
election  or  to  be  recognized  as  the  duly  elected  officer,  mandamus  pro- 
ceedings are  proper  to  compel  the  giving  of  such  certificate  or  due 
recognition  of  such  election.  Matter  of  Williams,  57  Misc.  327,  107 
Supp.  1105, 

A  writ  denominated  a  mandamus,  but  manifestly  a  restraining  order 
in  the  nature  of  an  injunction,  is  not  an  appropriate  remedy  for  the  de- 
termination of  the  question  whether  a  given  person  is  or  is  not  a  water 
oommissioner  of  a  village.  People  ex  rel.  Requa  v.  Neubrand,  32  App. 
Div.  49,  52  Supp,  280, 

Quo  warranto  not  mandamus  is  the  proper  method  of  trying  title  to 
office.     People  ex  rel.  Ward  v.  Drahe,  43  App.  Div,  325,  60  Supp,  309, 

Title  to  office  cannot  be  tried  in  a  mandamus  proceeding  to  compel  the 
board  of  canvassers  to  reconvene  and  certify  the  votes  received  by  each 
candidate.  People  ex  rel.  Kathan  v.  Bd.  of  Canvassers  of  Hamilton  Co., 
75  App.  Div.  110,  77  Supp.  620. 

Where  the  question  of  the  eligibility  of  a  person  to  an  office  held  by 
another  person  under  a  claim  of  right  turns  on  the  construction  of  statu- 
tory provisions,  his  remedy  to  try  title  to  the  office  is  by  an  action  in  the 
nature  of  qua  warranto,  and  not  by  writ  of  mandamus.  People  ex  rel. 
Thompson  v.  Hinsdale,  43  Misc.  182,  88  Supp.  206. 

A  policeman  is  a  public  officer,  and  the  title  of  one  claiming  offiice 
filled  by  another  under  color  of  right  may  not  be  tried  by  mandamus, 
where  the  question  depends  upon  a  construction  of  statutory  proceedings 
which  are  not  entirely  clear.  People  ex  rel.  Seward  v.  Village  of  Sing 
Sing,  54  App,  Div,  555,  66  Supp,  1094. 

In  a  proceeding  by  a  police  captain  in  mandamus  to  procure  reinstate- 
ment to  office  after  removal,  his  title  to  the  office  cannot  be  determined. 
People  ex  rel.  McLaughlin  v.  Bd.  of  Police  Gomrs,  of  City  of  Yonkers, 
174  N,  Y.  450,  rev'g  79  App.  Div,  82,  79  Supp,  710. 
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Subd.  6.    Will  Not  Lie  to  Control  Official  Discretion. 

In  People  ex  rel.  Empire  City  T.  Club  v.  The  State  Racing  Commis- 
sion, 190  N.  Y.  30,  it  is  said  per  curiam  (p.  33)  :  "  While  the  general 
rule  is  that  mandamus  will  not  lie  to  compel  the  performance  of  a  power 
the  exercise  of  which  lies  in  the  discretion  of  the  officer  against  whom  the 
writ  is  sought,  to  that  rule  there  is  the  well-recognized  exception  that  the 
action  of  the  officer  must  not  be  capricious  or  arbitrary,  and  if  such  be 
the  character  of  the  reasons  for  refusing  to  act  the  writ  will  lie."  Citing 
Merrill  on  Mandamus,  §§  38-41 ;  Pedple  ex  rel.  Cecil  v.  Bellevue  Hospi- 
tal Medical  College,  60  Hun,  107;  aff'd  on  opinion  below,  128  N.  Y.  621 ; 
People  ex  rel.  8chau  v.  McWilliams,  185  N.  Y.  92 ;  Illinois  State  Bd.  of 
Dental  Examiners  v.  People  ex  rel.  Cooper,  123  111.  227. 

"  If,  however,  their  action  is  arbitrary,  tyrannical  or  unreasonable, .  or 
is  based  upon  false  information,  the  relator  may  have  a  remedy  to  right 
the  wrong  which  he  has  suffered."  Citing  People  ex  rel.  Lodes  v.  Dept. 
of  Health,  189  JST.  Y.  187. 

The  writ  will  not  issue  to  compel  an  act  requiring  discretion  or  to  re- 
view an  act  requiring  discretion.  People  v.  Common  Council,  78  N.  Y. 
33 ;  People  v.  Supervisors  of  Westchester,  12  Barb.  446 ;  Ex  parte  Baily, 
2  Cow.  479 ;  Ex  parte  Bassett,  2  Cow.  458 ;  People  v.  N.  Y.  Common 
Pleas,  19  Wend.  113;  Peopile  v.  Contracting  Board,  27  K  Y.  378; 
People  V.  Booth,  49  Barb.  31;  People  v.  Taylor,  1  Abb.  IST.  S.  200; 
Hutchinson  v.  Com'rs,  25  Wend.  692 ;  People  ex  rel.  v.  Leonard,  74 
N.  Y.  443 ;  Beams  v.  Gould,  77  IST.  Y.  95 ;  People  v.  Common  Council, 
20  Alb.  L.  J.  269 ;  People  v.  Common  Council,  9  Wkly.  Dig.  68.  It  will 
not  be  issued  where  there  is  doubt  as  to  the  right  of  the  claimant.  People 
V.  West  Troy,  25  Hun,  179. 

"  There  is  no  dispute  as  to  the  rule  of  law  that  a  mandamus  against  a 
public  officer  or  municipality  is  a  proper  remedy  to  compel  the  perform- 
ance of  a  ministerial  duty  plainly  prescribed,  and  may  be  invoked  in 
behalf  of  any  party  interested  in  its  performance  on  the  failure  of  the 
officer  or  public  body  to  do  the  act  or  thing  required.  But  where  the 
officer  or  body  is  clothed  with  discretion,  and  may  do  or  omit  to  do  the 
act  or  thing  according  to  the  judgment  of  the  person  or  body  authorized 
to  act,  then  a  mandamus  can  only  issue  to  compel  a  decision  in  case  of  a 
refusal  to  decide,  and  when  a  decision  is  made  the  remedy  by  mandamus 
ends.  The  court  cannot  on  mandamus  review  the  decision  made,  or 
compel  a  decision  the  other  way  because  the  court  may  disagree  as  to  the 
justice  or  propriety  of  the  conclusion  reached.  The  broad  distinction  is 
between  duties  mandatory  and  peremptory  and  those  involving  discretion 
and  judgment.  In  the  one  case  the  public  agent  cannot  refuse  to  act  or 
Vol.  II  -23 
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to  do  the  thing  required,  and  in  the  other  the  court  is  not  permitted  to 
aubstitute  its  judgment  for  that  of  the  person  or  body  clothed  by  the  law 
with  the  power  to  decide."  People  ex  rel.  Wooster  v.  Majiar,  141  IST.  Y. 
330,  57  St.  Eep.  425. 

The  writ  will  only  be  granted  where  there  is  a  discretion  to  be  exercised 
for  the  purpose  of  putting  the  officer,  court,  or  board  in  motion,  but  will 
not  control  his  or  its  action,  or  dictate  the  decision  to  be  made  or  judg- 
ment to  be  rendered.  People  v.  Brennan^  39  Barb.  651;  Rowland  v. 
Eldredge,  43  N.  Y.  457;  People  v.  Contracting  Board,  27  E".  Y.  378; 
People  V.  Booth,  49  Barb.  31 ;  People  v.  Common  Council,  78  K  Y.  33 ; 
People  V.  Canal  Appraisers,  73  IST.  Y.  443;  People  v.  Fairman,  91  E".  Y. 
385.  In  People  ex  rel.  v.  Baker,  14  Abb.  19,  many  of  the  points  above 
noted  are  discussed  and  passed  upon.  Whenever  a  party  has  a  legal  right 
and  is  entitled  to  a  remedy,  and  the  court,  official,  or  corporation,  whose 
duty  it  is  to  act,  refuses  to  do  so,  the  writ  lies.  People  ex  rel.  v. 
Clerk  Marine  Court,  3  Abb.  309;  People  ex  rel.  v.  Eayt,  66  IST.  Y. 
606;  Adriance  v.  Supervisors,  12  How.  224;  People  ex  rel.  v. 
Taylor,  1  Abb.  N.  S.  200;  People  ex  rel.  v.  8t.  Patrick's  Cathedral,  10 
Wkly.  Dig.  124;  People  v.  Wendell,  71  K  Y.  171;  People  v.  Thompson, 
25  Barb.  73 ;  People  v.  Green,  63  Barb.  390 ;  People  v.  Martin,  62  Barb. 
570;  People  v.  Inspectors,  44  How.  322;  People  v.  Haws,  12  Abb.  204; 
People  V.  Hawkins,  46  E.  Y.  9. 

When  the  act,  the  doing  of  which  is  sought  to  be  compelled,  is  final, 
the  right  to  have  the  act  performed  may  be  inquired  into.  People  ex  rel. 
V.  Canal  Appraisers,  13  Hun,  64,  73  N".  Y.  443.  It  is  not  discretionary 
for  supervisors  to  refuse  to  levy  any  sum  where  the  liability  is  plain,  and 
no  dispute  as  to  amount.  People  ex  rel.  v.  Supervisors  of  Delaware,  9 
Abb.  K  S.  408,  45  IST.  Y.  196 ;  same  principle,  People  v.  Green,  66  Barb. 
630. 

When  the  law  requires  a  public  officer  to  do  a  specified  act,  in  a  speci- 
fied way,  upon  a  conceded  state  of  facts  without  regard  to  his  own  judg- 
ment as  to  the  propriety  of  the  act  and  with  no  power  to  exercise  dis- 
cretion, the  duty  is  ministerial  in  character  and  performance  may  be 
compelled  by  mandamus  if  there  is  no  other  remedy.  Matter  of  Troy 
Press  Co.,  94  App.  Div.  514,  88  Supp.  115;  aff'd,  79  IST.  Y.  529. 

It  is  never  the  province  of  mandamus  to  control  a  discretionary  power, 
and  one  who  has  been  certified  by  the  chairman  of  the  Democratic  com- 
mittee of  Kings  county  for  the  office  of  commissioner  of  elections  is  not 
entitled  to  the  writ  to  compel  his  appointment  by  the  mayor.  Matter  of 
Kane  v.  Gaynor,  144  App.  Div.  196. 
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The  exercise  of  official  discretion  or  judgment  cannot  be  controlled  by 
mandamus,  so  as  to  compel  action  in  a  specified  direction.  Application 
of  N.  F.  V.  Com'rs  of  Land  Office,  25  Misc.  202,  55  Supp.  101. 

Mandamus  proceeds  upon  the  theory  of  a  clear  legal  right;  it  is  to 
correct  the  neglect  or  refusal  of  an  officer  or  board  to  do  that  which  by 
law  it  is  bound  to  do ;  if  the  officer  or  board  has  discretion,  the  court  will 
not  control  the  exercise  of  that  discretion;  it  may  tell  the  officer  to  act, 
but  it  will  not  compel  him  to  act  in  a  particular  way ;  if  he  has  no  power 
to  act,  the  court  will  not  compel  him  to  do  that  which  the  law  does  not. 
Hamburger  v.  Bd.  of  Estimate  and  Apportionment  of  N,  Y.,  109  App. 
Div.  427,  96  Supp.  130 ;  appeal  dism'd,  184  K  Y.  577. 

Under  a  statute  providing  for  pensions  to  widow  of  firemen  in  a  city 
fire  department  "  in  every  case  the  commissioner  shall  determine  the 
circumstances  thereof ;  but  nothing  herein  contained  shall  render  any  pay- 
ment of  said  pension  obligatory  on  said  commissioner,"  who  in  his  dis- 
cretion "  may  for  proper  cause,  and  after  investigation,  at  any  time  order 
such  pension  or  any  part  thereof  to  cease,"  Taeld,  that  a  fireman's  widow 
presenting  a  case  prima  facie  entitling  her  to  a  pension  might  have  an 
alternative  writ  of  mandamus  to  the  commissioner  to  determine  the  cir- 
cumstances of  the  case  and  to  place  her  name  on  the  pension-roll,  and 
that  a  statement  of  the  commissioner  in  his  answering  affidavit  that  in 
the  exercise  of  his  best  judgment  and  discretion  he  declined  to  place  the 
petitioner  upon  the  roll  would  not  defeat  her  application  for  the  writ. 
Matter  of  Tohin,  64  App.  Div.  375,  72  Supp.  184. 

Where  the  right  of  a  party  to  payment  is  clear  and  there  are  funds  on 
hand  applicable  to  such  payment,  the  court  may,  in  the  exercise  of  a 
sound  discretion,  compel  by  mandamus  a  ministerial  municipal  officer  to 
audit  and  pay  the  claim,  although  the  party  has  a  remedy  by  action, 
unless  the  city  has  repudiated  or  denied  the  existence  of  the  obligation. 
People  ex  rel.  Beck  v.  Coler,  34  App.  Div.  167,  54  Supp.  639. 

The  exercise  of  the  discretionary  power  of  the  board  of  police  of  the 
city  of  E^ew  York  to  grant  a  theatrical  license  cannot  be  compelled  by 
mandamus.  People  ex  rel.  ParTe  Circle  Amusement  Co.  v.  Bd.  of  Police 
of  N.  Y.,  36  Misc.  89,  72  Supp.  583. 

ARTICLE  II. 

WHEN  AND  AGAINST  WHOM  WRIT  ALLOWED.     §  37,  PubUc  Health  Law. 

Svhd.  1.  When  granted  against  State  officers,  1366. 

Subd.  2.  When  granted  against  county  officers,  1370. 

Subd.  3.  When  granted  against  town  officers,  1376. 

Subd.  4.  When  granted  against  municipal  corporations,  1380. 

Subd.  5.  When  granted  against  board  of  education,  1383. 

Subd.  6.  When  granted  against  police  commissioners,  1386. 
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Subd.    7.  When  issued  to  municipal  board  and  officers,  1388. 

§  37,  Public  Health  Law.  Mandamus,  1395. 
Subd.    8.  When  granted  to  compel  or  control  action  by  inferior  tribunals,  1398. 
Subd.    9.  When  granted  under  Civil  Service. Law,  1404. 
Subd.  10.  When  granted  in  matters  relating  to  taxation,  1416. 
Subd.  11.  When  granted  against  private  corporations  and  associations,  1418. 
Subd.  12.  When  granted  against  election  officers,  1429. 

Subd.  1.    When  Granted  Against  State  OflBcers. 

A  mandamus  will  not  lie  against  the  other  members  constituting  a 
majority  of  a  public  board  of  which  the  Governor  is  a  member,  as  they 
alone  do  not  constitute  the  board.  Matter  of  Broderich,  25  Misc.  534, 
56  Supp.  99. 

The  courts  of  this  State  have  no  power  to  issue  a  mandamus  to  the 
Governor  to  compel  his  performance  of  a  duty  imposed  upon  him  by 
virtue  of  his  office;  and  this  inability  extends  to  ministerial  duties  as 
well  as  to  those  involving  executive  judgment  and  discretion,  and  to 
action  by  the  Governor  as  an  ex  officio  member  of  a  board  of  public 
officers. 

It  seems  that  a  mandamus  can  run  to  the  Lieutenant-Governor  and 
Speaker  of  the  Assembly  during  the  recess  of  the  Legislature,  provided 
they  have  not  succeeded  to  executive  power.  People  ex  rel.  Brodeirich  v. 
Morton,  156  IST.  Y.  136,  rev'g  24  App.  Div.  563. 

The  power  of  the  Comptroller  to  audit  claims  against  the  canal  fund 
is  a  judicial  one,  and  he  cannot  be  compelled  by  mandamus  to  exercise  it 
in  any  particular  manner.  People  ex  rel.  Orannis  v.  Roberts,  163  'S.  Y. 
70,  rev'g  45  App.  Div.  145,  61  Supp.  148. 

Mandamus  will  lie  to  the  State  Comptroller  to  compel  the  full  pay- 
ment of  a  judge's  salary.  People  ex  rel.  BocJces  v.  Wemple,  115  IST.  Y. 
302.  It  will  lie  to  the  Comptroller  to  compel  him  to  issue  warrants  to  a 
university  for  the  payment  of  money  appropriated  by  Congress  for  the 
maintenance  of  educational  institutions.  People  ex  rel.  Cornell  Uni- 
versity V.  Davenport,  117  IST.  Y.  540. 

Where  a  surrogate  has  vacated  a  transfer  tax  which  was  assessed  with- 
out jurisdiction,  mandamus  will  lie  to  compel  the  Comptroller  to  direct 
the  county  treasurer  to  refund.  Matter  of  Coogan,  27  Misc.  563,  59 
Supp.  Ill;  aif'd,  45  App.  Div.  628,  61  Supp.  1144;  aff'd,  162  N.  Y.  613. 

The  writ  will  lie  to  Comptroller  to  perform  a  statutory  duty.  People 
V.  Allen,  42  IST.  Y.  404.  But  where  the  Comptroller  has  refused  an  ap- 
plication to  cancel  the  sale  of  land  for  taxes  upon  the  ground  that  'the 
sale  was  regular,  he  cannot  be  compelled  by  mandamus  to  reach  a  dif- 
ferent conclusion.  People  ex  rel.  v.  Chapin,  3  St.  Eep.  38,  103  IST.  Y. 
635,  aff'g  39  Hun,  230.     The  remedy,  however,  against  the  Comptroller 
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by  a  party  aggrieved  as  to  cancellation  of  taxes  is  by  certiorari  and  not 
by  mandamus.    People  v.  Chapin,  39  Hun,  230. 

It  will  lie  to  the  Secretary  of  State  to  compel  him  to  furnish  a  con- 
tractor for  public  printing  with  necessary  material  from  which  the  print- 
ing is  to  be  done,  although  he  had  previously  made  arrangements  for  such 
printing  with  another  party.  People  ex  rel.  Weed-Parsons  Co.  v.  Palmer^ 
14  Misc.  41,  68  St.  Kep.  166,  35  Supp.  222. 

It  was  not  the  intention  of  the  Legislature  in  enacting  chapter  23  of 
the  Consolidated  Laws  which  provides  in  section  23  that  "  unless  other- 
wise provided  for  in  the  certificate  of  incorporation,  every  stockholder  of 
record  of  a  stock  corporation  shall  be  entitled  at  every  meeting  of  the 
corporation  to  one  vote  for  every  share  of  stock  standing  in  his  name,"  to 
prohibit  a  business  corporation  from  denying  in  its  certificate  of  incor- 
poration, voting  rights  to  the  holders  of  preferred  stock. 

Hence,  the  Secretary  of  State  will  be  compelled  by  mandamus  to  file  a 
certificate  of  incorporation  containing  such  provision.  People  ex  rel. 
Browne  v.  Koenig,  133  App.  Div.  756,  118  Supp.  136. 

The  writ  lies  to  the  Secretary  of  State.  People  v.  Nelson,  3  Lans.  394, 
46  K  Y.  477;  People  v.  Beach,  57  How.  337.  Also  to  the  treasurer. 
People  V.  Bristol,  1  Lans.  45.  And  to  the  Attorney-General.  People  v. 
Tremain,  17  How.  10.    See  17  How.  142. 

It  will  not  lie  to  the  Attorney-General  to  compel  him  to  attach  his 
certificate  to  an  application  for  incorporation  pursuant  to  section  10, 
chapter  725,  Laws  of  1893.  People  ex  rel.  Woodward  v.  Rosendale,  76 
Hun,  103 ;  aif'd,  142  IST.  Y.  126,  rev'g  5  Misc.  379.  But  the  Attorney- 
General  may  be  required  to  certify  to  a  judgment  which  has  been  cer- 
tified to  by  the  clerk  of  the  court,  as  required  by  section  3241  of  the  Code 
of  Civil  Procedure.  People  ex  rel.  Fa^rgo  v.  Rosendale,  76  Hun,  112, 
67  St.  Eep.  377,  27  Supp.  825 ;  aff'd,  142  K  Y.  670. 

The  Attorney-General  should  not  be  required  by  mandamus  to  approve 
a  contract  made  by  a  receiver  with  an  attorney  and  counsel  selected  by 
him.    Matter  of  Candee  v.  Cunneen,  92  App.  Div.  71,  86  Supp.  723. 

The  duty  of  the  Superintendent  of  the  Insurance  Department  in  re- 
lation to  filing  articles  of  reincorporation  under  section  231  of  the  In- 
surance Law,  referring  them  to  the  Attorney-General  and  recording  his 
certificate  of  conformity  and  approval,  are  purely  ministerial  and  may 
be  enforced  by  mandamus.  People  ex  rel.  U.  8.  Grand  Lodge,  Order  of 
Brith  Abraham,  v.  Payn,  161  IST.  Y.  229. 

Mandamus  will  not  lie  to  require  the  Superintendent  of  the  Insurance 
Department  to  correct  the  report  of  examiners  appointed  by  him  to  ex- 
amine into  the  condition  of  an  insurance  company,  as  no  such  duty  is  im- 
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posed  upon  him  by  law.     People  ex  rel.  Long  Island  Mut.  F.  I.  Co.  v. 
Payn,  26  App.  Div.  584,  50  Supp.  334,  84  St.  Eep.  334. 

An  application  for  a  mandamus  to  compel  the  Superintendent  of  Bank- 
ing to  certify  to  a  reward  for  information  as  to  violations  of  chapter  326 
of  the  Laws  of  1895,  in  relation  to  associations  for  loaning  money  on 
personal  property,  must  be  made  in  the  county  of  Albany.  People  ex  rel. 
Shook  V.  Eilhurn,  28  Misc.  679,  59  Supp.  1052. 

Mandamus  will  not  lie  to  the  Superintendent  of  Public  Works  to 
award  to  the  petitioner  a  public  contract  where  the  statute  providing 
therefor  states  that  the  contract  shall  "  be  let  to  the  lowest  bidder,  .  .  . 
except  such  portions  thereof  as  in  the  judgment  of  the  Superintendent  of 
Public  Works  and  State  Engineer  cannot  be  so  done  to  the  best  interest  of 
the  State."  Where  the  contention  of  the  relator  in  such  a  case  is  that  the 
bid  of  the  successful  bidder  was  too  indefinite,  he  is  merely  entitled  to 
have  such  bid  set  aside,  and  then  to  require  such  officers  either  to  accept 
his  bid  or  to  advertise  anew.  Matter  of  Hilton  Bridge  Constr.  Co.,  13 
App.  Div.  24. 

Upon  an  application  for  a  peremptory  mandamus  by  a  bidder  for  work 
on  canals,  the  court  is  not  limited  to  a  consideration  of  the  reasons  stated 
by  the  Superintendent  of  Public  Works  for  not  considering  the  appli- 
cant's bid,  but  will  consider  any  proper  reason  for  not  considering  its 
bid  or  awarding  the  contract  to  it;  and,  upon  such  an  application,  the 
applicant  must  disclose  a  condition  of  affairs  which  warrants  the  court 
in  exercising  its  discretion  to  issue  a  peremptory  writ.  People  ex  rel. 
Lord  Constr.  Co.  v.  Stevens,  67  Misc.  529,  124  Supp.  769. 

Nor  will  it  lie  to  the  Commissioners  of  the  Land  Office  to  compel  them 
to  direct  the  payment  of  original  purchase  moneys,  on  the  ground  that 
the  title  of  the  people  has  failed,  such  a  determination  involving  a  judicial 
function.    People  ex  rel.  Harris  v.  Com'rs,  149  N.  Y.  26. 

It  runs  against  auditor  of  Canal  Department.  People  v.  Bell,  38  N.  Y. 
386.  To  compel  canal  appraisers  to  make  return  on  appeal.  People  /. 
Carnal  Appraisers,  73  N.  Y.  443.  It  does  not  lie  to  compel  award  of  con- 
tract when  it  has  been,  although  wrongfully,  awarded  to  another.  People 
V.  Contracting  Board,  27  IST.  Y.  378.  Or  to  compel  award  to  lowest  bidder 
when  his  bid  is  informal.  Weed  v.  Beach,  56  How.  470.  The  writ  was  set 
aside  as  improperly  granted  against  Superintendent  of  Insurance.  People 
V.  Chapman,  64  N.  Y.  557.  And  refused  to  militia  officer  against  Gnovernor. 
People  V.  Schrugham,  25  Barb.  216.  Writ  does  not  lie  to  compel  At- 
torney-General to  bring  suit.  People  v.  Fairchild,  67  N.  Y.  334.  A 
decision  and  recommendation  of  the  Board  of  Eailroad  Commissioners, 
that  a  railroad  company  should  furnish  proper  freight  accommodations 
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at  an  established  station,  is  binding  upon  the  company,  subject  to  the  de- 
termination by  the  Supreme  Court  of  the  question  whether  the  action  of 
the  board  was  just  and  reasonable,  and  such  decision  and  recommenda- 
tion may  be  enforced  by  mandamus.  People  v.  Prest.,  etc.,  D.  &  H.  C. 
Co.,  32  App.  Div.  120,  52  Supp.  850,  86  St.  Kep.  850;  aff'd,  168  N.  Y. 
362. 

A  writ  of  mandamus  will  not  issue  to  restore  to  duty  a  suspended  o£Scer 
of  the  National  Guard,  where  the  Governor  has  approved  the  order  sus- 
pending the  officer  and  denied  his  application  for  restoration.  People 
ex  rel.  Smith  v.  Roe,  51  App.  Div.  494,  64  Supp.  642. 

Nor  to  review  act  of  commanding  officer  in  discharging  private  on 
surgeon's  certificate.  In  re  Dederick,  77  N.  Y.  595.  Nor  to  restore  re- 
lator to  roll  of  militia  where  case  is  not  clear.  People  v.  Clark,  54  How. 
488. 

The  return  to  a  petition  for  mandamus  to  compel  the  State  Commis- 
sioner of  Excise  to  issue  orders  authorizing  the  payment  of  a  receipt  for 
rebate  for  the  unexpired,  term  of  a  surrendered  liquor  tax  certificate 
denied  that  the  latter  had  been  guiltless  of  any  violation  of  the  Liquor 
Tax  Law.  Held,  that  as  petitioner's  right  to  a  rebate  depended  upon 
proof  that  he  had  complied  with  the  law,  a  peremptory  writ  of  mandamus 
could  not  issue  on  the  face  of  the  issue  raised.  People  ex  rel.  Hupfel's 
Sons  V.  Cullman,  95  App.  Div.  598,  88  Supp.  1022. 

Where  a  person  was  convicted  of  murder,  and  while  incarcerated  in  the 
State  prison  his  photographs  and  measurements  were  taken,  pursuant  to 
n  statute,  in  accordance  with  the  Bertillon  system,  the  Superintendent  of 
State  Prisons  could  not  be  compelled  by  mandamus,  after  the  prisoner's 
conviction  had  been  reversed  and  he  had  been  subsequently  acquitted,  to 
surrender  to  him  such  photographs  and  measurements.  Matter  of 
Molineux,  41  Misc.  154,  83  Supp.  943,  88  App.  Div.  618,  177  N.  Y.  395. 

While  the  Legislature  intended  to  provide  for  the  licensing  of  Osteo- 
paths who  are  graduates  in  good  standing  of  schools  conducted  under  the 
laws  of  any  State  or  Territory,  it  did  not  intend  to  recognize  a  school  con- 
ducted in  violation  of  the  laws  of  this  State,  or  one  conducted  contrary 
to  the  laws  of  the  foreign  State  or  Territory. 

The  words  "  regularly  conducted  school  or  college  "  do  not  refer  merely 
to  the  regularity  of  the  sessions  and  continuity  of  the  course  of  study, 
but  mean  a  "  legally  "  conducted  school. 

As  the  action  of  the  Board  of  Regents  in  denying  such  application  is 
executive,  not  judicial,  mandamus  is  the  proper  remedy  to  compel  the 
issuance  of  a  license.  People  ex  rel.  Scott  v.  Reid,  135  App.  Div.  89, 
119  Supp.  866. 
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Subd.  2.    When  Granted  Against  County  Officers. 

The  writ  will  not  issue  to  interfere  with  the  discretion  of  supervisors 
where  they  have  a  discretion  to  exercise,  but  if  they  refuse  to  audit,  for 
any  sum,  a  legal  claim,  on  the  ground  it  is  illegal,  mandamus  will  issue. 
People  V.  Supervisors,  51  N.  Y.  401;  Hall  v.  Supervisors,  19  Johns.  259. 
It  will  lie  to  revoke  an  audit  in  excess  of  what  is  allowed  by  law.  People 
V.  Supervisors,  73  IST.  Y.  173.  It  will  lie  to  compel  board  to  audit  claims 
of  county  officers.  People  v.  Supervisors,  32  JST.  Y.  473  ;  People  v.  Super- 
visors, 45  ]Sr.  Y.  196 ;  Bright  v.  Supervisors,  18  Johns.  242.  Also  to 
compel  action  as  to  highway  damages.  People  v.  Supervisors,  20  I^.  Y. 
252;  People  v.  Supervisors,  4  Barb.  64.  Also  to  issue  warrant  for  mili- 
tary tax.  People  v.  Supervisors,  8  N.  Y.  317.  Also  to  compel  board  to 
obey  order  of  County  Court,  as  to  correction  of  amount.  People  v.  Super- 
visors of  Ulster,  G5  JST.  Y.  300.  To  compel  repayment  of  taxes  on  prop- 
erty assessed  in  two  towns.  People  v.  Supervisors,  85  W.  Y.  612.  To 
compel  supervisors  to  strike  out  illegal  levy.  People  v.  Supervisors,  17 
Wkly.  Dig.  139.  And  to  allow  claim  for  repayment  of  taxes.  People  v. 
Supervisors,  51  IST.  Y.  401.  To  compel  audit  of  an  account  where  there 
is  no  discretion  as  to  amount.  Boyce  v.  Supervisors,  20  Barb.  294.  The 
board  may  be  compelled  to  reassemble  and  perform  diities  neglected  at 
annual  meeting.  People  v.  Supervisors,  8  jST.  Y.  317.  The  board 
may  be  compelled  to  show  accounts  of  overseer  of  the  poor.  People  v. 
Supervisors,  2  Cow.  530.  To  restore  to  the  rolls  property  stricken  off 
improperly.  People  v.  Supervisors,  4  Hill,  20 ;  s.  c,  7  Hill,  504.  To  re- 
audit  claim.  People  v.  Supervisors,  12  Barb.  217.  See  Osterliout  v. 
Rigney,  98  IT.  Y.  222.  To  cause  taxes  illegally  assessed  to  be  repaid. 
People  V.  Supervisors,  36  How.  1;  People  v.  Supervisors,  51  N.  Y.  401. 
^landamus  will  lie  to  compel  supervisors  to  designate  papers  to  publish 
session  laws.    People  v.  Supervisors  of  Greene,  13  Abb.  !fT.  C.  421. 

The  writ  will  not  issue  to  compel  a  board  of  supervisors  to  disallow  a 
bill  already  audited  when  certificate  has  been  issued  therefor  and  passed 
to  third  party  and  bill  is  for  services  actually  rendered.  The  remedy  is 
by  certiorari  in  case  audit  was  illegal.  People  v.  Supervisors  of  Greene, 
14  AJjb.  ]Sr.  C.  29.  Before  the  writ  will  lie  to  the  board  to  assess  against 
a  town  a  judgment  against  a  commissioner  of  highways,  it  must  appear 
that  it  Is  a  valid  claim  against  the  town.  People  v.  Auditors  of  Esopus, 
74  IST.  Y.  311 ;  People  v.  Supervisors  of  Ulster,  93  N.  Y.  397.  Where  a 
resolution  was  illegally  declared  lost  and  the  board  adjourned,  it  was  held 
that  mandamus  directing  the  board  to  reassemble  was  sufficiently  served 
on  chairman  and  clerk.  People  v.  Neilson,  5  T.  &  C.  367.  An  adjourn- 
ment of  a  board  of  supervisors  without  making  an  audit  is  a  sufficient  re- 
fusal to  justify  mandamus.     People  v.   Supervisors  of  Richmond,  20 
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N.  Y.  253.  Mandamus  will  not  lie  to  compel  supervisors  to  audit  and 
allow  the  expense  of  publishing  the  terms  of  court,  although  the  publish- 
ing was  ordered  by  a  judge  of  the  court.  People  v.  Supervisors  of 
Greene,  15  Abb.  N.  C.  447;  People  v.  Supervisors,  39  Hun,  299.  The 
writ  will  lie  to  a  board  of  supervisors  to  compel  it  to  audit  an  account 
where  it  refuses  to  do  so,  on  the  ground  that  it  has  no  power.  People 
ex  rel.  Anibal  v.  Supervisors  of  Fulton,  53  Hun,  254,  6  Supp.  591.  The 
writ  will  not  lie  to  a  board  of  supervisors  to  audit  an  account  as  a  county 
charge,  where  it  was  shown  to  be  a  town  and  not  a  county  charge.  Peo- 
ple ex  rel.  McGrath  v.  Supervisors  of  Westchester,  119  N.  Y.  126. 

Although  a  board  of  supervisors  acts  judicially  in  auditing  claims,  yet 
where  no  question  of  fact  exists  and  the  amount  of  services  rendered  is 
undisputed  and  the  rate  of  compensation  established  by  law  or  by  undis- 
puted contract,  the  board  cannot  reduce  the  amount  of  such  claim  upon 
the  ground  that  it  is  a  qiutsi-j-adicial  tribunal,  and,  therefore,  mandamus 
will  issue  to  compel  the  performance  by  the  board  of  its  duty  in  respect 
to  the  payment  of  such  claim.  People  ex  rel.  Morrison  v.  Supervisors  of 
Haimilton,  56  Hun,  459,  31  St.  Eep.  473,  10  Supp.  88 ;  aff'd,  127  'N.  Y. 
654.  A  peremptory  writ  will  not  be  issued  to  a  board  of  supervisors  to 
enforce  a  claim  against  the  county  where  the  question  of  the  liability  of 
the  county  therefor  has  not  been  determined.  People  ex  rel.  Nichols  v. 
Supervisors  of  Queens  Co.,  60  Hun,  387,  39  St.  Eep.  863,  15  Supp.  461. 
Where  a  board  of  supervisors  has  considered  the  whole  of  an  account  upon 
its  merits,  and  has  in  good  faith  exercised  its  judgment  and  rendered  a 
decision  as  to  what  should  be  allowed,  mandamus  cannot  thereafter  issue 
to  compel  it  again  to  audit  the  account  and  allow  the  claimant  a  greater 
sum.  People  ex  rel.  O'Mara  v.  Supervisors  of  Cayuga,  40  St.  Eep.  238, 
16  Supp.  254;  aff'd,  43  St.  Eep.  77.  Mandamus  will  not  lie  to  a  board 
of  supervisors  to  compel  them  to  act  under  a  law  which  is  unconstitu- 
tional. People  ex  rel.  Pond  v.  Supervisors  of  Monroe  Co.,  47  St.  Eep. 
456,  19  Supp.  978 ;  rev'd  on  other  grounds,  47  St.  Eep.  702. 

Mandamus  will  lie  to  compel  supervisors  to  hear  and  determine  whether 
services  were  rendered  to  the  county  by  a  justice  of  the  peace,  and  if  they 
were  rendered,  to  audit  the  claim.  If  the  board  refused  to  audit,  on  the 
ground  that  the  services  were  not  rendered,  the  writ  will  not  lie,  but  if 
they  refused  to  audit  merely  on  a  qiiestion  of  law,  the  writ  will  lie. 
Matter  of  Ramsdale  v.  Supervisors,  8  App.  Div.  550,  40  Supp.  840,  rev'g 
16  Misc.  213,  38  Supp.  890.  As  the  duty  of  a  board  of  supervisors  in 
relation  to  the  designation  of  newspapers  to  publish  laws  is  not  absolutely 
ministerial  and  clerical,  but  involves  to  some  extent  judgment  and  dis- 
cretion, mandamus  will  not  lie  to  compel  it  to  act  in  a  particular  manner 
in  relation  thereto.     Matter  of  Brown,  19  Misc.  693. 
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As  to  mandamus  to  board  of  supervisors  under  the  "  Eeform  Ballot 
Law"  (L.  1890,  chap.  262,  as  am'd  by  L.  1891,  chap.  296),  see 
People  ex  rel.  Hasbrouck  v.  Supervisors^  135  N.  Y.  522,  48  St. 
Eep.  533.  Mandamus  lies  to  a  board  of  supervisors  to  compel  it  to 
provide  for  the  payment  of  a  judgment  of  the  County  Court  of  Sessions 
for  costs  on  appeal  in  a  bastardy  proceeding  rendered  against  a  town 
liable  for  the  support  of  its  own  poor.  People  ex  rel.  Crouse  v.  Super- 
visors, 70  Hun,  560,  53  St.  Eep.  796,  24  Supp.  397.  Mandamus  will 
not  lie  to  a  board  of  supervisors  requiring  it  to  recognize  the  petitioner's 
right  to  a  public  o£Bce  where  there  is  a  serious  question  in  regard  thereto, 
and  another  person  is  exercising  the  functions  of  the  office.  The  remedy 
in  such  case  is  by  quo  warranto.  People  ex  rel.  Bumph  v.  Supervisors^ 
89  Hun,  38,  69  St.  Eep.  386,  34  Supp.  1128. 

Mandamus  will  not  lie  to  supervisors  to  compel  them  to  convene  and 
audit  a  claim  where  the  claim  is  not  valid  as  against  the  town,  though  it 
may  be  valid  against  an  officer  of  the  town. 

Where  a  bill  has  been  withdrawn  and  no  subsequent  demand  for  its 
audit  has  been  made,  the  claimant  is  not  entitled  to  a  mandamus  to  com- 
pel the  board  of  supervisors  to  convene  and  audit  the  bill.  People  ex  rel. 
Tripp  V.  Bd.  of  Supervisors  of  Cayuga  Co.,  22  Misc.  616,  50  Supp.  16, 
84  St.  Eep.  16. 

Mandamus  will  not  lie  to  compel  a  board  of  supervisors  to  allow  a 
claim  by  a  district  attorney  for  expenses  incurred  in  proceedings  for  the 
extradition  of  fugitives  from  justice.  People  ex  rel.  Oardenier  v.  Bd. 
of  Supervisors,  2  Supp.  351 ;  rev'd,  56  Hun,  17,  which  was  afi'd,  134 
1^.  Y.  1. 

A  writ  of  mandamus  will  be  granted  to  compel  a  board  of  supervisors 
to  approve  a  bond  presented  by  the  successful  bidder  for  a  printing  con- 
tract which  does  not  contain  an  illegal  clause  required  by  the  specifica- 
tion for  bids.  People  ex  rel.  Single  Paper  Co.  v.  Edgecomh,  112  App. 
Div.  604,  98  Supp.  965. 

In  passing  a  resolution  reviving  the  distinction  between  town  and 
county  poor,  pursuant  to  section  134  of  the  Poor  Law,  and  in  apportion- 
ing the  taxes  among  the  different  towns,  the  board  of  supervisors  dis- 
charges legislative  and  not  judicial  functions,  and  certiorari  will  not  issue 
to  review  its  action.  People  ex  rel.  Allen  v.  Supervisors  of  Westchester, 
113  App.  Div.  773,  99  Supp.  348. 

Where  a  board  of  supervisors  makes  a  mathematical  error  in  distribut- 
ing the  tax  laid  on  bank  stock  as  directed  by  Laws  of  1901,  chapter  550, 
section  2,  it  acts  ministerially,  and  mandamus  will  lie  to  correct  the  error. 
People  ex  rel.  Lawyer  v.  Bd.  of  Supervisors  of  Schoharie  Co.,  39  Misc. 
162,  79  Supp.  145. 


MANDAMUS.  1373 

Where  a  valid  statute  directed  the  board  of  supervisors  to  borrow 
money  and  issue  bonds,  and  the  board  showed  its  intent  to  disregard  the 
statute,  a  peremptory  writ  of  mandamus  will  issue  to  compel  the  per- 
formance of  such  duty.  People  ex  rel.  Bd.  of  Com'rs  for  Erection  of  a 
New  Courthouse  in  Oneida  Co.  v.  Bd.  of  Supervisors  of  Oneida  Co.,  36 
Misc.  597,  73  Supp.  1098;  affd,  68  App.  Div.  654,  74  Supp.  1142. 

Laws  of  1892,  chapter  686,  section  230,  subdivision  16,  specifies  as 
county  charges  the  reasonable  costs  and  expenses  in  proceedings  before 
the  Governor  for  the  removal  of  any  county  oiEcer  on  charges  preferred 
against  him.  Held,  where  one  who  had  preferred  charges  against  the 
sheriff  of  a  county  before  the  Governor  on  the  ground  of  the  sheriff's  mal- 
feasance in  office  presented  a  claim  for  his  expenses  to  the  board  of  super- 
visors, who  rejected  the  same  on  the  ground  that  the  county  was  not 
liable  for  such  expenses,  that  mandamus  would  lie  to  compel  the  audit. 
People  ex  rel.  Smart  v.  Bd.  of  Supervisors  of  Washington  Co.,  66  App. 
Div.  66,  72  Supp.  568. 

A  person  who,  it  is  conceded,  was  elected  to  fill  a  vacancy  in  the  office 
of  supervisor,  and  who  received  a  certificate  of  election,  may  maintain 
a  mandamus  proceeding  to  compel  the  board  of  supervisors  to  recognize 
him  as  a  member  of  the  body,  without  making  the  incumbent  elected  by 
the  common  council,  whose  term  had  expired,  a  party  to  the  proceeding. 
People  ex  rel.  Howard  v.  Supervisors  of  Erie  Co.,  42  App.  Div.  510,  59 
Supp.  476,  aif'g  26  Misc.  233,  56  Supp.  318;  aff'd,  160  K  Y.  687. 

Where  a  bill  for  services  which  are  a  county  charge  has  never  been 
allowed  or  rejected  by  the  board  of  supervisors,  mandamus  will  lie  to 
compel  its  audit.  People  ex  rel.  Goodwin  v.  Coler,  48  App.  Div.  492, 
62  Supp.  964. 

Where  the  board  of  county  supervisors  has  rejected  certain  items  of  a 
sheriff's  bill,  and,  on  the  return  of  an  alternative  writ  of  mandamus  to 
compel  the  allowance  of  such  items,  specific  information  is  given  as  to  the 
reasons  for  the  disallowance,  it  is  proper  to  issue  a  peremptory  writ  to 
compel  the  allowance  of  such  items  as  are  legal  charges.  People  ex  rel. 
Cray  v.  Bd.  of  Supervisors  of  Livingston  Co.,  89  App.  Div.  152,  85 
Supp.  284. 

Where  a  judgment  directs  county  supervisors  to  collect  a  tax,  and  place 
the  proceeds  in  the  hands  of  the  county  treasurer  as  a  sinking  fund  for 
plaintiff  town,  and  the  supervisors  collected  the  tax  and  paid  the  same 
over  to  the  treasurer  without  any  directions,  and  he  used  it  for  county 
purposes,  the  town  is  entitled  to  a  peremptory  mandamus  to  compel  the 
board  of  supervisors  to  again  levy  and  collect  the  sum,  and  pay  it  over  to 
the  county  treasurer  for  the  benefit  of  the  town.     People  ex  rel.  Town  of 
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Walton  V.  l^oard  of  Supervisors  of  Delaware  Co.,  173  N.  Y.  297,  rev'g 
75  App.  Div.  184,  77  Snpp.  676. 

Mandamus  lies  to  compel  the  reconvening  of  the  board  of  supervisors 
of  a  county  for  the  purpose  of  making  a  constitutional  apportionment  of 
the  coimty  into  Assembly  districts.  Matter  of  Timmerman,  51  Misc.  192, 
100  Supp.  57. 

The  fact  that  there  was  refunded  to  relator  so  much  as  was  represented 
by  State,  county,  and  highway  taxes,  and  not  such  part  thereof  as  related 
to  school  and  highway  taxes,  was  of  no  avail  to  the  board  of  supervisors 
under  the  mandamus  proceedings  to  compel  repayment  of  school  and 
highway  taxes,  even  though  three  years  had  passed.  People  ex  rel.  Erie 
Ry.  Co.  v.  Bd.  of  Supervisors  of  Erie  Co.,  51  Misc.  200,  99  Supp.  1062. 

The  writ  will  not  lie  to  compel  a  registrar  of  deeds  to  receive  satisfac- 
tions of  mortgages  and  to  discharge  the  same  where  the  mortgages  had 
not  yet  been  paid  and  the  petitioner  was  not  the  holder  of  any  satisfac- 
tion piece ;  the  reason  for  the  refusal  of  the  writ  being  that  it  sought  to 
compel  action  of  a  public  officer  in  case  of  the  happening  of  some  future 
event.  People  ex  rel.  Sayles  v.  Fitzgerald,  37  St.  Eep.  540,  3  Supp. 
663;  aff'd  without  opinion,  128  N.  Y.  620. 

Mandamus  will  lie  to  the  treasurer  of  a  county  commanding  him  to 
receive  forthwith  money  tendered  by  relator  as  assignee  of  a  mortgage 
upon  property  sold  for  taxes,  and  to  deliver  a  receipt  for  such  payment, 
certifying  that  the  same  was  in  full  redemption  of  the  premises.  People 
ex  rel.  Maloney  v.  Edwards,  56  Hun,  377.  Mandamus  will  lie  to  a 
county  treasurer  to  compel  him  to  invest  moneys  received  as  taxes  as  re- 
quired by  law  (proceedings  under  section  4,  chapter  907,  Laws  of  1869, 
as  amended).     Spaulding  v.  Arnold,  125  IST.  Y.  194,  34  St.  Eep.  980. 

The  writ  will  lie  to  the  county  treasurer  to  issue  his  warrant  for  the 
collection  of  a  tax,  and  the  collector  to  pay  over  moneys.  People  v. 
Brown,  55  IST.  Y.  180 ;  People  v.  Halsey,  37  IST.  Y.  344. 

Mandamus  will  issue  to  county  treasurer  to  pay  a  valid  audit  by 
supervisors.  People  v.  Stout,  23  Barb.  338 ;  People  v.  Edmonds,  19 
Barb.  468 ;  People  v.  Edmunds,  15  Barb.  529 ;  People  v.  Fitzgerald,  54 
How.  1 ;  People  v.  Earle,  16  Abb.  N.  S.  64.  See  Healey  v.  Dudley,  5 
Lans.  115;  People  v.  Starr,  55  How.  388.  Or  to  issue  warrant  for  col- 
lection of  tax.  People  v.  Halsey,  37  N.  Y.  344.  But  not  where  the 
supervisors  had  no  jurisdiction  to  audit.  People  v.  Lawrence,  6  Hill, 
244.  Or  where  a  portion  of  claim  is  fraudulent.  People  v.  Wendell, 
71  IST.  Y.  171.  Nor  a  claim  for  which  creditor  has  already  accepted 
obligation  of  third  party  as  payment.  People  v.  Cromwell,  102  N.  Y. 
477. 
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Where  a  fund  in  the  hands  of  the  treasurer  of  "Monroe  county  was 
realized  from  the  collection  of  an  assessment  imposed  for  the  construc- 
tion of  a  sewer,  under  the  Laws  of  1892,  chapter  603,  which  provides  that 
the  necessary  funds  are  to  be  obtained  in  the  first  instance  by  the  issue 
of  certificates  of  indebtedness,  and  the  statute  imposed  no  corporate  or 
personal  obligation  upon  any  municipality  interested  in  the  improvement 
and  grants  no  specific  authority  to  any  court  to  direct  the  distribution 
of  the  fund  realized  from  the  assessment  among  the  certificate-holders,  a 
holder  of  certificates  is  confined  to  common-law  remedies  and  is  entitled 
to  compel  the  payment  to  him  by  mandamus  of  his  proportion  of  the  fund 
realized.  People  ex  rel.  Security  Trust  Co.  v.  Treasurer  of  Monroe  Co., 
191  ]Sr.  Y.  15,  rev'g  121  App.  Div.  84,  105  Supp.  576. 

Sections  150  and  151  of  the  Tax  Law  make  it  the  duty  of  the  county 
treasurer  of  Nassau  county  to  advertise  and  sell  real  estate  in  his  county 
whenever  a  tax  charge  on  such  real  estate  shall  remain  unpaid  for  six 
months  from  the  1st  day  of  February  and  his  failure  to  act  will  give 
the  Supreme  Court  the  right  to  isstie,  upon  proper  application,  a  writ 
of  mandamus  compelling  the  county  treasurer  to  perform  his  duty,  but 
an  injunction  is  not  proper  with  such  writ.  People  ex  rel.  Carman  v, 
Lewis,  102  App.  Div.  408,  92  Supp.  642. 

It  will  issue  to  compel  county  clerk  to  record  a  deed.  Ex  parte  OoodeVi, 
14  Johns.  325.  To  compel  register  to  file  a  satisfaction  piece.  People 
V.  Miner,  37  Barb.  466;  People  v.  Sigel,  46  How.  151.  The  obligation 
imposed  upon  a  register  of  deeds  to  permit  the  books,  maps,  and  records 
of  his  ofiice  to  be  examined  is  absolute  in  its  character  and  may  be  en- 
forced by  mandamus.  Citing  People  v.  Supervisors,  64  !N".  Y.  600; 
People  V.  Wendell,  71  K  Y.  171 ;  Fiedler  v.  Mead,  24  K  Y.  114.  The 
register  has,  however,  power  to  exercise  his  discretion  as  to  the  good 
order  of  the  ofiice  and  preservation  of  the  records.  To  that  extent  his 
powers  and  duties  are  not  subject  to  be  interfered  with  or  controlled  by 
mandamus.  People  ex  rel.  Title  Guaranty  Co.  v.  Reilly,  38  Hun,  429, 
citing  People  ex  rel.  German  American,  etc.,  Co.  v.  Richards,  99  N.  Y. 
620.  It  is  said  a  surrogate  may  be  compelled  to  award  letters  to  party 
entitled.  Case  of  Petullo,  1  Tuck.  99.  To  compel  sheriff  to  execute  a 
deed.  Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  501 ;  People  v.  Flem- 
ing, 2  N.  Y.  484 ;  People  v.  Beebe,  1  Barb.  379.  It  will  run  against  the 
commissioner  of  jurors  in  j^ew  York  city  to  compel  him  to  strike  the 
name  of  a  person  not  liable  for  jury  duty  from  the  list.  People  v.  Tay- 
lor, 45  Barb.  129.  To  clerk  of  Marine  Court,  to  compel  him  to  issue 
execution  on  a  judgment.  People  v.  Gale,  22  Barb.  502;  s.  c,  3  Abb. 
Ct.  App.  Dec.  491.  It  will  not  be  granted  to  interfere  with  discretion 
of  excise  commissioners.     Kelly  v.  Excise  Com'rs,  54  How.  327. 
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It  will  run  to  lo'an  commissioners  to  compel  them  to  pay  over  money. 
People  V.  Cotes,  1  How.  160. 

A  peremptory  writ  of  mandamus  will  lie  to  compel  a  notary  public 
who  has  taken  an  acknowledgment  to  execute  a  certificate  stating  that  he 
knew  the  person  executing  the  instrument,  where  he  does  not  deny  that 
he  knew  him.  People  ex  rel.  Sayville  Steamboat  Co.  v.  Eempner,  49 
App.  Div.  121,  63  Supp.  199. 

Subd.  3.    When  Granted  Against  Town  OfBcers. 

The  audit  of  a  claim  by  a  town  board  may  properly  be  directed  by 
mandamus;  when  made  it  is  reviewable  by  certiorari. 

A  disallowance  of  an  entire  bill  which  has  already  been  allowed  at 
about  one-third  of  its  face  by  a  town  board,  in  the  absence  of  the  claimant, 
who  had  procured  a  writ  of  mandamus,  requiring  its  audit  item  by  item, 
held  not  to  be  a  judicial  determination  which  precluded  the  granting  of 
another  writ  requiring  the  board  to  audit  the  bill  after  notice  to  the 
claimant.  People  ex  rel.  Hamm  v.  Bd.  of  Town  Auditors,  43  App.  Div. 
22,  59  Supp.  615;  Colby  v.  Town  of  Day,  75  App.  Div.  215. 

On  a  proceeding  for  mandamus  against  the  supervisor  of  a  town  to 
compel  the  issuing  of  bonds  in  payment  for  work,  where  payment  has 
been  refused  because  the  bonds  had  not  been  issued,  the  town  treasurer 
and  clerk,  although  required  by  law  to  sign  the  bonds,  are  not  necessary 
parties.  People  ex  rel.  Dady  v.  Supervisors,  154  E",  Y.  381,  48  JST.  E. 
Eep.  813. 

A  town  board  will  not  be  compelled  by  mandamus  to  decide  in  a  partic- 
ular way,  when  it  concerns  the  exercise  of  a  judicial  function,  though 
they  can  be  compelled  to  determine  the  fact.  Matter  of  Abrams  v.  Bd. 
of  Town  Auditors,  45  Hun,  272.  Mandamus  should  not  issue  against  a 
town  board  to  compel  it  to  audit  and  allow  relator's  claims  where  the 
absolute  liability  of  the  town  for  such  claims  is  not  established.  People 
ex  rel.  Lane  v.  Case,  46  St.  Eep.  219,  19  Supp.  625.  While  a  writ  of 
mandamus  will  not  lie  to  review  the  exercise  of  a  power,  judicial  or  dis- 
cretionary, of  a  town  board,  or  to  direct  what  the  result  of  its  exercise 
shall  be,  yet  where  such  board  refuses  to  audit  an  account,  on  the  ground 
that  no  consent  or  authority  had  been  given  to  the  relator  to  perform  the 
services,  and  the  matter  turns  upon  the  power  given  to  the  relator  by  a 
resolution  of  the  board,  the  interpretation  and  effect  of  such  resolution 
may  properly  be  determined  upon  the  hearing  of  a  writ  of  mandamus. 
People  ex  rel.  Slater  v.  Smith,  83  Hun,  432,  64  St.  Eep.  419,  31  Supp. 
749. 

If  town  auditors  arbitrarily  cut  down  per  diem  services  allowed  by 
law,  it  is  no  audit  and  mandamus  will  lie.  People  v.  Town  Auditors,  82 
K  Y.  80. 
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To  a  board  of  town  auditors  to  assemble  and  audit  relator's  claim. 
People  V.  Auditors  of  Welford,  53  Barb.  555;  s.  c,  aff'd,  38  How.  23  j 
People  V.  Bd.  of  Audita  4  Hun,  94. 

To  enforce  contract  made  by  town  auditors.  Richmond  Gas  Light  Co. 
V.  Town  of  Middletown,  59  N.  Y.  228. 

A  peremptory  writ  will  issue  to  the  town  board  to  fill  a  vacancy 
occasioned  in  the  office  of  the  justice  of  the  peace  by  the  acceptance  by 
the  former  incumbent  of  the  office  of  town  clerk.  People  ex  rel.  Ear- 
wicker  V.  Dillon^  38  App.  Div.  539,  56  Supp.  416. 

Mandamus  will  not  lie  to  compel  the  town  board  to  give  its  consent  to 
a  contract  proposed  by  the  highway  commissioner.  People  ex  rel.  Fel- 
lows V.  Eairly,  106  App.  Div.  269,  94  Supp.  640. 

Mandamus  will  lie  at  the  suit  of  a  claimant  to  compel  a  board  of  town 
auditors,  to  make  out  and  file  with  the  town  clerk  the  certificate  of  the 
rejection  of  the  claim  required  by  section  162  of  the  Town  Law  (L.  1890, 
p.  1233,  chap.  569,  as  am'd  by  L.  1897,  p.  619,  chap.  481).  People 
ex  rel.  Boyce  v.  Page,  105  App.  Div.  212,  94  Supp.  660. 

Where  neither  the  jurisdiction  of  a  town  board  to  audit  a  claim  pre- 
sented against  the  town,  nor  the  legality  of  such  audit  is  questioned,  and 
where  the  total  amount  of  the  audit  has  been  collected  and  paid  over  to 
a,  supervisor  with  directions  to  pay  the  claimant,  a  peremptory  man- 
damus will  issue  to  compel  payment  of  the  claim.  The  town  board  not 
being  a  party  to  a  proceeding  for  a  mandamus  to  compel  the  payment  of  a 
claim  against  the  town,  the  decision  of  such  board  cannot  be  impeached 
indirectly  in  such  proceeding.  Matter  of  Mefford,  113  App,  Div.  529, 
99  Supp.  400. 

Where  a  town  board  of  auditors  rejected  a  claim  because  the  claimant, 
after  notice,  refused  to  offer  other  evidence  than  the  affidavit  required  by 
Town  Law  (L.  1890,  chap.  569,  p.  1235),  section  167,  there  was  in  fact 
a  refusal  to  audit  the  claim,  so  that  mandamus  would  lie  to  compel  the 
board  to  perform  its  duty  in  that  respect.  People  ex  rel.  Rhodes  v. 
Mole,  85  App.  Div.  33,  82  Supp.  747. 

Boards  of  audit  in  allowing  accounts  are  limited  to  the  powers  con- 
ferred upon  them  by  the  statute  and  when  they  transgress  their  limita- 
tions their  acts,  like  those  of  any  other  tribunal  of  limited  jurisdiction, 
are  void,  and  an  audit  by  them  is  only  conclusive  when  they  act  within 
their  jurisdiction.     People  ex  rel.  Smith  v.  Clarice,  174  N.  Y.  259  (262). 

Town  Law,  section  162,  provides  for  a  meeting  of  the  board  of  town 
auditors,  for  the  purpose  of  auditing  claims,  and  allowing  or  rejecting 
"  all  claims  and  charges."  Held,  that  after  the  town  auditors  have  re- 
fused to  audit  a  claim  arising  from  breach  of  contract,  the  claimant  has 
no  action  thereon,  but  his  remedy  is  by  mandamus.  Colby  v.  Town  of 
Bay,  75  App.  Div.  211,  77  Supp.  1022;  rev'd,  177  K  Y.  548. 
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Where  a  board  of  town  auditors  in  compliance  with  a  writ  of  man- 
damus requiring  them  to  meet  and  audit  a  claim  has  decided  that  it  is 
not  a  valid  claim  against  the  town  and  should  be  rejected,  a  second  writ 
will  not  issue  to  compel  an  audit  and  allowance  of  the  claim.  People 
ex  rel.  Mcflabe  v.  MaWiies,  179  K  Y.  242,  aff'g  92  App.  Div.  16. 

Mandamus  will  lie  to  compel  a  town  board,  where  it  has  allowed  a 
claim  in  part  only,  to  make  a  certificate  to  that  effect.  People  ex  rel. 
Bipp  V.  Town  Board  of  Lewis,  27  Misc.  469,  59  Supp.  248. 

A  mandamus  will  lie  to  compel  a  town  board  which  has  allowed  a  claim 
in  part  to  make  and  deliver  the  duplicate  certificates  of  audit  required  by 
section  162  of  the  Town  Law. 

The  duty  of  the  town  board  to  make  duplicate  certificates  of  audit 
under  section  162  of  the  Town  Law  may  be  enforced  on  the  application 
of  the  claimant,  or  of  any  citizen  of  the  town. 

It  is  no  defense  to  an  application  for  a  mandamus  to  compel  a  town 
board  to  make  duplicate  certificates  of  audit  that  the  claimant  has  re- 
ceived the  amount  allowed  on  his  claim.  People  ex  rel.  Bemington  v. 
Manning,  37  App.  Div.  141,  55  Supp.  781. 

The  act  of  highway  commissioners  in  filing  and  recording  descrip- 
tions of  abandoned  highways  is  not  a  judicial  act,  and  may  be  reviewed 
upon  mandamus  to  compel  the  opening  of  such  a  highway.  People  ex 
rel.  Groat  v.  Marlette,  94  App.  Div.  592,  88  Supp.  379. 

Where  a  road  machine  has  been  purchased  on  the  petition  of  the  tax- 
payers of  a  highway  district,  the  vendor  is  entitled  to  a  mandamus  re- 
quiring the  commissioner  of  highways  and  overseers  to  make  and  deliver 
to  the  supervisor  a  list  of  the  persons  in  such  district  who  are  named  in 
the  last  assessment-roll  of  the  town  and  are  chargeable  with  the  payment 
of  a  tax  for  such  machine,  where  they  neglect  or  refuse  to  do  so. 

On  an  application  for  such  mandamus  the  question  as  to  whether  the 
petition  was  signed  by  a  majority  of  the  taxpayers  representing  more 
than  half  the  taxable  property  cannot  be  raised  where  the  petitioner  re- 
cites that  fact  and  the  town  clerk  so  certified.  People  ex  rel.  Olimax 
Bead  Machine  Co.  v.  Commissioner  of  Highways,  48  App.  Div.  550,  62 
Supp.  993. 

Where  obstructions  have  been  placed  across  a  highway,  the  highway 
commissioner  may  be  compelled  by  mandamus  to  remove  them  and  attach 
the  highway  to  the  proper  road  district.  People  ex  rel.  De  Groat  v.  Mar- 
lett,  41  Misc.  151,  83  Supp.  962. 

Highway  commissioners  may  be  compelled  by  mandamus  to  remove 
bathhouses  erected  upon  a  highway,  above  high  water  mark,  so  as  to  cut 
off  access  to  the  water.  People  ex  rel.  Butler  v.  Hawxhwst,  123  App. 
Div.  65,  107  Supp.  746. 
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To  compel  commiseioner  of  highway  to  work  a  road.  People  v.  Col- 
linSj  19  Wend.  56.  To  open  a  road  after  decision  on  appeal.  People  v. 
Champion,  16  Johns.  61 ;  People  v.  Barber^  12  Barb.  193 ;  People  v. 
Com'rs,  1  Cow.  23 ;  Ex  parte  Sanders,  1  Cow.  644.  But  see  People  v. 
Com'rs,  8  N.  Y.  476.  But  not  where  it  would  compel  them  to  trespass. 
People  V.  Com'rs,  27  Barb.  94;  Ex  parte  Clapper,  3  Hill,  458.  It  will 
lie  to  compel  them  to  complete  record  of  the  decision.  People  v.  Jejferds, 
2  Hun,  149.  The  writ  may  direct  change  of  highways  and  taking  lands 
for  that  purpose.  People  v.  R.  B.  Co.,  58  N.  Y.  152.  A  mandamus  will 
not  issue  to  compel  commissioners  of  highways  to  ascertain,  describe,  and 
record  what  is  claimed  to  be  an  old  road ;  it  is  for  the  commissioners  to 
decide  the  fact,  and  it  is  beyond  the  competency  of  the  court  to  dictate 
their  decision ;  it  seems  their  decision  may  be  reviewed.  People  v.  Hulse, 
38  Hun,  388. 

The  writ  will  lie  to  commissioners  appointed  pursuant  to  Laws  of 
1892,  chapter  493,  providing  for  the  construction  of  highways,  to  compel 
them  to  pay  contractors  by  bond  or  by  moneys  received  from  the  sale 
thereof  as  by  statute  provided.  People  ex  rel,  Pennell  v.  Treanor,  15 
App.  Div.  509. 

The  writ  will  lie  to  compel  assessors  to  conform  to  order  of  County 
Court.  People  v.  Supervisors,  65  !N".  Y.  300.  To  ascertain  whether  con- 
sents for  town  bonding  have  been  obtained,  and  if  so,  make  necessary 
oath.  Howland  v.  Eldredge,  43  N.  Y.  457.  To  reduce  an  assessment 
when  illegal.  People  v.  Olmstead,  45  Barb.  644.  But  not  where  affi- 
davits to  procure  reduction  are  not  in  form  required  by  law.  People  v. 
Supervisors,  15  Barb.  607.  Mandamus  will  lie  to  compel  assessors  to 
strike  from  the  rolls  non-residents  illegally  assessed.  People  v.  Assessors, 
44  Barb.  148.  But  not  to  compel  assessors  to  make  oath  as  required  by 
statute  where  they  have  not  assessed  property  at  full  value.  People  v. 
Fowler,  55  N.  Y.  252.  It  will  not  lie  to  compel  an  overseer  of  the  poor 
to  prosecute  actions  for  penalties.    People  v.  Leonard,  74  N.  Y.  443. 

Where  water  commissioners  appointed  under  the  Laws  of  1900,  page 
1119,  chapter  451,  authorizing  the  establishment  of  water  districts  in 
towns,  enter  into  a  contract  for  the  construction  of  a  water  plant,  the 
duty  of  the  town  under  the  act  to  raise  the  money  necessary  for  the  pay- 
ment of  the  plant  under  the  contract  may  be  enforced  by  mandamus  in 
eases  of  non-action  on  the  part  of  the  town.  Holroydv.  Toion  of  Indian 
Lake,  180  K  Y.  318,  aff'g  85  App.  Div.  246,  83  Supp.  533. 

For  an  alleged  breach  of  a  contract  made  by  commissioners,  or  for  a 
failure  to  pay  any  debt  incurred  by  them  in  their  official  capacity,  the 
writ  of  mandamus  is  the  only  appropriate  remedy  to  compel  action  on 
Vol.  11  —  24 
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their  part,  and  the  writ  of  certiorari  may  be  invoked  where  such  action 
is  challenged  as  unlawful.  People  ex  rel.  Farley  v.  Winkler^  203  N.  Y. 
445,  rev'g  146  App.  Div.  314. 

A  person  who  is  a  citizen  of  the  State,  a  freeholder  and  taxpayer  in 
a  town,  though  not  a  resident,  is  entitled  to  a  writ  of  mandamus  com- 
pelling the  trustees  to  cause  buildings  used  for  private  purposes  to  be  re- 
moved from  a  dock  owned  by  the  town.  People  ex  rel.  Swan  v.  Doxsee, 
136  App.  Div.  400,  120  Supp.  962 ;  aff'd,  198  N.  Y.  605. 

Where  in  a  proceeding  for  a  writ  of  mandamus  to  compel  the  super- 
visor of  a  town  to  issue  bonds  under  section  11  of  the  Drainage  Law  of 
1869,  as  amended,  it  appeared  that  in  the  original  proceeding  for  the 
drainage  of  the  land  the  town  was  not  a  party;  that  the  bonds  while  in 
form  the  obligations  of  the  town  are  to  be  paid  by  the  property  adjudged 
by  the  commissioners  to  have  been  benefited  by  the  improvement,  and  that 
the  only  interest  of  the  town  in  the  matter  is  to  collect  the  assessment 
made  upon  the  land  benefited,  the  supervisor  has  no  standing  to  litigate 
the  question  of  the  performance  of  the  work,  for  it  affects  only  those  who 
are  assessed.  People  ex  rel.  Mount  Vernon  Trust  Co.  v.  Millard,  133 
App.  Div.  139,  117  Supp.  474. 

Subd.  4.    When  Granted  Against  Municipal  Corporations. 

The  writ  will  issue  to  the  common  council  of  a  city  compelling  them  to 
proceed  in  the  matter  of  the  widening  of  a  street.  People  v.  Common 
Council  of  Brooklyn,  22  Barb.  404.  Also  to  compel  common  council  to 
order  an  election  to  fill  a  vacancy.  People  v.  Common  Council,  77  IST.  Y. 
503.  But  not  to  compel  common  council  to  confirm  assessment  of  dam- 
ages, there  being  another  remedy.  People  v.  BrooTclyn,  1  Wend.  318. 
'Sot  to  compel  payment  of  expenses  of  opening  street.    Bagley  v.  Green, 

1  Hun,  1. 

Mandamus  will  not  lie  to  the  common  council  of  a  city  compelling  it 
to  declare  a  candidate  elected  when  the  question  as  to  which  person  was 
elected  is  contested,  arid  the  common  council  under  the  city  charter  are 
judges  as  to  such  election.  Halloran  v.  Carter,  35  St.  Hep.  884,  13 
Supp.  214. 

The  writ  will  lie  to  a  common  council  to  compel  the  audit  and  pay- 
ment of  a  claim  against  the  city  when  the  charter  directs  them  so  to  do, 
even  though  the  statute  under  which  the  award  was  made  was  repealed 
before  the  claim  was  audited.    People  ex  rel.  Reynolds  v.  City  of  Buffalo, 

2  Misc.  7,  49  Sit.  Eep.  576,  21  Supp.  601 ;  aff'd,  140  IST.  Y.  300. 
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A  mandamus  will  lie  against  a  municipal  corporation  to  compel  it  to 
perform  its  legal  functions,  althougli  a  legal  remedy  also  exists.  People 
ex  rel.  Sherrill  v.  Ouggenheimer,  28  Misc.  735,  59  Supp.  913;  afE'd,  47 
App.  Div.  9,  62  Supp.  4. 

Services  rendered  on  behalf  of  a  city  not  under  an  express  contract  do 
not  afford  a  basis  for  mandamus  to  compel  the  audit  of  the  claim  there- 
for but  the  claimant  must  resort  to  an  action.  People  ex  rel.  Dunn  v. 
Metz,  115  App.  Div.  269,  100  Supp.  913. 

A  contract  liability  may  be  enforced  against  a  municipal  corporation 
by  mandamus;  but  the  writ  should  not  be  granted  where  facts  are  pre- 
sented in  opposition  which  tend  to  show  that  the  city  may  be  able  to  in^ 
t^rpose  a  successful  defense  to  the  whole  or  any  part  of  the  claim.  People 
ex  rel.  Crawford  v.  Coler,  26  Misc.  509,  57  Supp.  461. 

Mandamus  will  not  lie  to  compel  payment  by  a  city,  where  the  city 
repudiates  or  denies  the  obligation.  People  ex  rel.  Gargan  v.  York,  31 
Misc.  549,  65  Supp.  559. 

Although  the  city  of  New  York  is  under  the  duty  of  operating  directly, 
or  through  lessees,  the  ferries  established  under  the  powers  granted  by 
the  Montgomerie  charter  of  1730,  one  who  has  purchased  on  foreclosure 
the  property  of  an  insolvent  lessee  of  such  ferry,  including  the  rights,  if 
any,  under  the  expired  leases,  cannot  be  compelled  to  continue  to  operate 
the  ferries  against  his  will,  where  the  right  to  do  so  has  not  been  con- 
ferred by  the  city. 

A  corporation  should  be  compelled  to  perform  a  duty  imposed  upon  it 
by  charter  by  writ  of  mandamus,  not  by  a  suit  in  equity  or  by  a  tax- 
payer's action.  Wurster  v.  City  of  New  Y(frk,  136  App.  Div.  408,  120 
Supp.  1029. 

Mandamus  will  not  issue  to  compel  the  payment  of  a  claim  which  is 
based  upon  an  evasion  of  the  provisions  of  the  city  charter  requiring 
contracts  to  be  let  to  competitive  bidding.  People  ex  rel.  Uvalde  Asphalt 
Co.  V.  Grout  98  Supp.  185. 

Mandamus  will  lie  to  compel  a  city  to  complete  its  purchase  after  the 
approval  of  the  tax  for  such  purpose  by  the  electors.  Weston  v.  City  of 
Newhurgl,  67  Hun,  127,  51  St.  Eep.  414,  22  Supp.  22.  But  compare 
People  ex  rel.  Ryan  v.  Aldridge,  83  Him,  279. 

Municipal  authorities  having  jurisdiction  over  streets  and  under  a 
duty  to  prevent  and  remove  encroachments  may  be  compelled  to  perform 
that  duty  by  mandamus.  People  ex  rel.  Ackerman  v.  Stover,  138  App. 
Div.  237,  122  Supp.  1030. 
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Where  the  contracting  board  of  a  municipality  is  required  by  law  to 
award  a  contract  to  the  lowest  bidder,  and  the  person  making  the  lowest 
bid  has  in  all  respects  complied  with  the  law,  the  board  will  be  com- 
pelled by  mandamus  to  award  him  the  contract.  People  ex  rel. 
Matthews  &  Co.  v.  City  of  Buffalo,  5  Misc.  36. 

A  mandamus  will  not  be  granted  against  a  common  council  on  the 
ground  that  it  has  failed  and  refused  to  perform  a  duty,  unless  it  has 
been  put  in  default  by  a  demand  for  the  precise  relief  sought.  People 
ex  rel.  Drake  v.  Common  Council,  26  Misc.  522,  57  Supp.  617. 

It  is  the  duty  of  the  municipal  common  council  of  New  York  city  to 
authorize  the  issue  of  bonds  to  pay  for  work  in  one  of  its  component 
cities,  and  the  performance  thereof  may  be  enforced  by  mandamus. 
People  ex  rel.  Sherrill  v.  Guggenheimer,  47  App.  Div.  9,  62  Supp.  11, 
aif'g  28  Misc.  735,  59  Supp.  913. 

Under  section  20  of  the  Public  Health  Law,  the  common  council  is 
vested  with  discretion  in  the  matter  of  appointing  the  nominees  of  the 
mayor,  and  cannot  be  compelled  to  do  so  by  mandamus.  Matter  of  City 
of  Rensselaer,  31  Misc.  512,  64  Supp.  704. 

On  application  for  a  mandamus  against  a  board  of  aldermen,  the 
individual  members  are  not  entitled  to  be  heard  separately;  it  is  suf- 
ficient that  they  are  represented  by  the  corporation  counsel.  People  ex 
rel.  Pierce  v.  Cassidy,  28  Misc.  589,  59  Supp.  1112  j  aff'd,  44  App.  Div. 
399,  60  Supp.  703. 

The  question  whether  the  act  commanded  by  the  writ  was  legislative 
or  ministerial  in  its  nature  cannot  be  raised  in  a  proceeding  to  punish, 
as  for  a  contempt,  the  refusal  of  members  of  the  municipal  assembly  to 
obey  it;  but  can  be  presented  only  by  a  direct  appeal  from  the  order 
granting  the  writ. 

Where  an  order  to  show  cause  why  a  peremptory  writ  of  mandamus 
should  not  be  issued  requiring  the  members  of  the  council  and  board  of 
aldermen  of  the  city  of  New  York  to  assemble  and  authorize  the  comp- 
troller to  issue  corporate  stock  to  the  relator  in  payment  of  moneys  due 
him  under  a  contract  with  the  city  is  directed  to  the  individuals  com- 
posing the  council  and  board  of  aldermen  in  their  official  capacities,  the 
service  of  the  order  upon  the  president  of  the  council  and  upon  the  presi- 
dent of  the  board  of  aldermen  is  sufficient  to  give  the  court  jurisdiction 
to  grant  the  writ.  People  ex  rel.  Pierce  v.  Guggenheimer,  44  App.  Div. 
399,  60  Supp.  703. 

Where  a  claim  against  the  city  of  New  York  for  services  as  a  city 
surveyor  has  not  been  audited  and  the  charges  for  such  services  have  not 
been  certified  to  be  just  and  reasonable,  as  required  by  sections  149-151 
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of  the  charter,  mandamus  will  not  lie  to  compel  payment.  People  ex  reL 
McLanghlin  v,  Prendergast,  70  Misc.  6. 

The  court  will  not  by  mandamus  control  the  particular  exercise  of  the 
power  vested  by  the  Village  Law  in  the  village  trustees  to  regulate  the 
erection  of  poles  and  stringing  of  wires  of  a  telephone  company,  through 
the  streets,  though  it  may  compel  the  trustees  to  act  if  they  seek  to  pre- 
clure  entirely  or  embarrass  the  telephone  company  seeking  to  avail  itself 
of  the  franchise  conferred  by  the  Transportation.  Corporations  Act. 
People  ex  rel.  Monticello  Telephone  Co.  v.  Tricstees  of  MonticeUo,  35 
Misc.  675,  72  Supp.  350. 

Where  a  contract  for  the  construction  of  a  sewer  in  a  village  provides 
for  payment  as  soon  after  th©  completion  and  acceptance  of  the  work. 
"  as  the  assessment  for  the  construction  of  the  same  shall  have  been  col- 
lected by  the  trustees,  and  not  before,"  the  proper  remedy  for  the  con- 
tractor, if  the  trustees  refuse  to  levy  and  collect  the  assessment,  is  by 
mandamus  to  compel  them  to  proceed.  Harrison  v.  Village  of  New 
Brighton,  110  App.  Div.  267,  97  Supp.  246. 

A  writ  of  peremptory  mandamus  will  not  be  granted  on  the  petition  of 
a  property-owner  in  a  village  claiming  that  such  property  has  been  in- 
jured by  the  crossing  of  a  highway,  he  having  a  complete  remedy  at  law. 
Matter  of  Jones,  85  App.  Div.  265,  83  Supp.  1012. 

A  village  will  not  be  compelled  by  mandamus  to  carry  a  street  across 
railroad  tracks.  People  ex  rel.  Lawrence  v.  Clarh,  40  App.  Div.  214,  58 
Supp.  12. 

The  writ  will  run  to  president  of  a  village  to  compel  him  to  sign  bonds 
authorized  to  be  issued.     People  v.  White,  54  Barb.  622. 

'Mandamus  will  not  lie  to  a  board  of  village  trustees  to  compel  them  to 
fill  an  alleged  vacancy  in  office  where  it  is  already  occupied  under  color 
of  tide.     People  ex  rel.  Wilson  v.  Village  of  Mt.  Vernon,  59  Hun,  204. 

Money  was  raised  by  ta^xation  to  pay  a  draft  signed  by  the  president 
and  clerk  of  a  village  and  drawn  upon  its  treasurer ;  held  that  mandamus 
fbr  payment  of  the  draft,  directed  to  his  successor  as  treasurer,  was 
properly  issued,  and  it  was  no  answer  that  the  money  raised  had  been 
used  for  other  purposes  and  never  came  to  the  hands  of  the  present 
treasurer.  People  ex  rel.  Bohr  v.  Owens,  110  App.  Div.  30,  96  Supp. 
1064. 

Subd.  5.    When  Granted  Against  Board  of  Education. 

Court  will  not  compel  discretion  of  a  board  of  education.  People  v. 
Boston,  13  Abb.  N.  S.  159.  Nor  to  appoint  a  teacher  nominated  by 
trustees.  People  v.  Bd.  of  Education,  2  Abb.  E".  S.  177.  'Not  to  compel 
board  to  pay  salary,  nor  to  reinstate  a  teacher.     People  v.  Inspectors,  44 
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IIow.  322;  People  v.  School  Officers,  18  Abb.  165.  It  will  comj^/el 
board  of  education  to  pay  claim  justly  due.  Dannat  v.  Mayor,  66  N.  x. 
585. 

Before  applying  for  a  mandamus  to  a  board  of  education  to  compel  the 
admission  of  a  child  to  a  ward  school,  the  relator  must  have  exhausted 
all  other  remedies;  it  seems  that  such  admission  will  not  be  compelled 
where  there  is  no  room  to  seat  the  child.  People  ex  rel.  Ulrich  v.  Bd.  of 
Education,  4  Supp.  102. 

Mandamus  will  lie  to  the  trustees  of  common  schools,  to  compel  them 
to  reinstate  a  teacher  unlawfully  discharged.  People  ex  rel.  Stanley  v. 
Van  Siclen,  43  Hun,  53Y. 

Mandamus  will  not  lie  to  review  the  discretion  of  a  board  of  education 
in  dismissing  a  public  school  teacher.  The  remedy  is  by  certiorari. 
Jordan  v.  Bd.  of  Education,  14  Misc.  119,  69  St.  Kep.  622,  35  Supp. 
247. 

The  writ  will  issue  to  compel  principal  of  a  public  school  in  New  York 
city  to  prepare  pay-roll  and  certify  to  its  correctness.  Matter  of  Oleese, 
50  Super.  473. 

The  writ  will  not  lie  to  a  board  of  education  to  compel  the  payment  of 
the  salary  of  a  public  school  teacher  who  has  been  removed  from  office 
and  subsequently  reinstated.  The  most  that  such  an  one  could  require 
would  be  to  have  his  name  put  upon  the  pay-rolls.  He  should  be  left  to 
this  action  at  law  to  enforce  payment.  People  ex  rel.  Steinson  v.  Bd.  of 
Education,  60  Hun,  486,  15  Supp.  308. 

The  board  of  education  may  be  required  by  mandamus  to  make  a 
requisition  for  the  payment  of  the  bill  of  an  attorney  designated  to  act 
for  it  by  a  justice  of  the  Supreme  Court.  People  ex  rel.  Allison  v.  Bd. 
of  Education,  26  App.  Div.  208,  49  Supp.  915,  83  St.  Eep.  915. 

The  writ  will  not  lie  to  a  board  of  education  to  compel  the  reinstate- 
ment of  relator  to  the  position  of  teacher  in  a  public  school,  when  the 
right  thereto  is  not  clear  and  another  appointee  occupies  the  place,  and 
where  the  dismissal  was  the  result  of  a  trial  which  may  not  be  reviewed 
upon  mandamus.  Jordan  v.  Bd.  of  Education,  14  Misc.  119,  35  Supp. 
247. 

Mandamus  will  not  lie  to  compel  the  reinstatement  of  an  assistant 
teacher  who  has  been  removed  by  the  board  of  education  of  the  city  of 
'New  York,  as  he  has  a  remedy  by  appeal  to  the  State  Superintendent  of 
Public  Instruction.  People  ex  rel.  Keyser  v.  Bd.  of  Education,  32  Misc. 
63,  66  Supp.  149. 

The  board  of  education  of  the  city  of  Troy,  a  city  of  the  second  class, 
had  power  to  provide  for  a  high  school  of  commerce  in  December,  1907, 
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and  appoint  a  principal  therefor  in  January,  1908,  although  the  expendi- 
tures for  the  same  were  not  included  in  the  estimate  made  under  the 
charter  of  1898  for  the  year  1908;  and  where  the  salary  of  one  who  was 
duly  apponted  principal  of  such  school  was  left  undetermined,  and  he 
for  some  time  performed  the  duties  of  such  position,  he  is  entitled  to  a 
writ  of  mandamus  requiring  the  board  to  fix  his  salary.  People  ex  rel. 
Harris  v.  Bd.  of  Estimate  and  Apportionment,  131  App.  Div.  358,  115 
Supp.  907. 

A  certificate  entitling  the  holder  to  be  appointed  "  principal  of  a 
school "  in  the  city  of  Brooklyn,  given  when  there  was  no  distinction  ho- 
tween  principals  of  high  schools  and  principals  of  other  schools  there, 
and  under  which  he  was  appointed  principal  of  a  school  there,  held  not 
to  entitle  him  to  a  peremptory  writ  of  mandamus  requiring  the  superin- 
tendent of  schools  to  place  his  name  on  the  list  of  those  eligible  for  ap- 
pointment as  principals  of  high  schools  in  the  borough  of  Brooklyn,  no 
such  list  being  in  existence  or  required  by  law.  Matter  of  Stebbins,  41 
App.  Div.  269,  58  Supp.  468. 

The  relator  having  been  appointed  janitor  by  the  school  commissioners, 
and  another  having  been  appointed  by  the  city  engineer  and  superin- 
tendent of  public  buildings,  and  both  having  presented  drafts  for  salary, 
for  the  comptroller  to  countersign,  held  that  the  right  would  not  be 
determined  on  mandamus.  People  ex  rel.  Gaffigan  v.  Rickerson,  56  App. 
Div.  588,  67  Supp.  248. 

The  alternative  writ  was  issued  to  the  members  of  the  board  of  edu- 
cation of  the  Huntington  union  school,  a  corporation,  to  compel  them 
to  allow  the  attendance  of  a  pupil  in  the  free  school,  without  pay,  and 
was  served  upon  a  majority  of  the  members  of  the  board  as  now  con- 
stituted, including  its  president,  and  the  return  to  the  writ  did  not  set  up 
the  election  of  two  new  members,  the  obligation  sought  to  be  enforced 
developed  upon  no  particular  act  of  trustees  constituting  the  board,  and 
the  peremptory  writ  in  such  case  is  properly  to  be  directed  to  and  en- 
forced upon  the  trustees  constituting  such  board  generally.  People  ex 
rel.  Brooklyn  Children's  Aid  Soc.  v.  HendricTcson,  54  Misc.  237,  104 
Supp.  122. 

It  seems  that  before  an  attendance  officer  of  a  school  board  in  the  city 
of  New  York  can  invoke  the  writ  of  mandamus  for  his  reinstatement 
after  a  removal  claimed  to  be  illegal,  by  the  borough  superintendent,  he 
is  required  to  appeal  to  the  school  board,  which  is  part  of  the  appointing 
power.     People  ex  rel.  Carll  v.  White,  59  App.  Div.  17,  69  Supp.  30. 

Where  a  city  board  of  school  superintendents  were  required  to  make 
out  and  file  a  list  of  holders  of  teachers'  certificates  eligible  to  pro- 
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motion,  the  making  of  such  list  was  a  ministerial  duty,  enforceable  by 
mandamus.  Matter  of  Brooklyn  Teachers'  Assoc. ,  85  App.  Div.  47,  83 
Supp.  1 J  affd,  176  N.  Y.  564. 

Subd.  6.   When  Mandamus  Granted  Against  Police  Commissioners. 

A  policeman  removed  from  office  after  a  trial  upon  charges  must  re- 
sort to  certiorari  if  he  desires  a  review,  and  mandamus  is  not  his  remedy. 
People  ex  rel.  Hanrahan  v.  McAdoo,  110  App.  Div.  894,  96  Supp.  1069. 

Where  no  trial  had  been  had  before  the  police  commissioner,  who  dis- 
missed a  member  of  the  force,  his  remedy  is  by  mandamus,  and  not 
certiorari.     Matter  of  Elder,  118  App.  Div.  25,  103  Supp.  617. 

Mandamus  will  not  lie  to  compel  police  commissioners  to  remove  a 
photograph  from  the  rogues  gallery,  as  no  duty  in  that  respect  is  imposed 
upon  them  by  law.  People  ex  rel.  Joyce  v.  Yorh,  27  Misc.  658,  59 
Supp.  418. 

The  power  to  detail  patrolman  for  detective  duty  in  the  city  of  Buf- 
falo and  to  revoke  such  details  is  vested  exclusively  in  the  superintendent 
of  police;  and  an  application  for  a  peremptory  mandamus,  commanding 
the  police  board  of  that  city  to  reinstate  the  relators  as  detective  ser- 
geants, will  be  denied.  Matter  of  Pritchard,  51  Misc.  483,  101  Supp. 
711. 

Greater  New  York  charter,  section  226,  requires  the  heads  of  depart- 
ments and  boards  to  send  to  the  board  of  estimate  and  apportionment  a 
statement  of  the  salaries  of  their  officers,  and  the  board  of  estimate  and 
apportionment  to  make  a  necessary  appropriation.  Held,  that  one  claim- 
ing a  compensation  as  a  police  officer  could  not  maintain  mandamus  to 
compel  the  board  of  police  commissioners  to  pay  the  sum  claimed  by 
him;  it  appearing  that  no  appropriation  had  been  made  therefor  by  the 
board  of  estimate  and  apportionment.  People  ex  rel.  Daly  v.  Yorh,  66 
App.  Div.  453,  73  Supp.  331;  aff'd,  171  K  Y.  627. 

A  relator,  who  has  obtained  an  alternative  writ  of  mandamus  to  de- 
termine his  right  to  the  position  of  chief  of  police  or  policeman  in  a 
village,  and  who  is  alleged  by  the  return  to  be  physically  unable  to 
perform  the  duties,  should  not  be  required  to  submit  to  a  physical 
examination,  where  it  does  not  appear  that  relator's  disability  cannot  be 
established  by  other  available  evidence.  People  ex  rel.  Mosher  v.  Boosa, 
43  App.  Div.  611,  60  Supp.  244. 

Where  a  patrolman  had  been  assigned  to  duty  in  the  detective  bureau 
of  the  city  of  I^ew  York,  with  rank  of  detective  sergeant,  prior  to, the 
enactment  of  the  Laws  of  1901,  page  122,  chapter  466,  section  290,  pro- 
viding for  the  maintenance  of  a  bureau  of  detectives,  and  served  as  such 
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until  June  17,  1902,  when  he  was  reduced  in  rank  not  in  the  manner  pro- 
vided by  law  for  sergeants  and  other  police  officers,  and  remanded  to 
dntj  as  a  patrolman,  with  reduced  salajry,  he  was  entitled,  to  a  writ  of 
mandamus  requiring  the  police  commissioner  to  reinstate  him  as  detective 
sergeant.  &ug.den  v.  Partridge,  174  E".  Y.  87,  rev'g  78  App.  Div.  644, 
80  Supp.  1149. 

A  trial  and  discharge  are,  however,  judicial  acts.  People  v.  Police 
Com'rs,  12  Abb.  N.  S.  181.  And  the  writ  will  not  be  granted  where 
relator  has  given  up.  his  position.  People  v.  Board,  26  N.  Y.  316.  It 
will  not  compel  board  to  pay  full  salary  to  sick  policeman.  People  v. 
French,  24  Hun,  263.  It  seems  that  if  the  commissioners  of  police 
should  wrongfully  dismiss  a  member  of  the  force  because  of  an  alleged 
conviction  of  a  crime  he  would  have  his  remedy  by  mandamus  for  restora- 
tion. People  V.  French,  102  N.  Y.  583.  It  will  run  against  a  city 
board  of  auditors.  People  v.  Green,  44  How.  201.  But  will  not  inter- 
fere with  their  discretion.  People  v.  Bd.  of  Apportionment,  52  N.  Y. 
224 ;  People  v.  Cooper,  24  Hun,  337. 

Mandamus  will  not  lie  to  police  commissioners  to  enforce  the  Excise 
Law  unless  it  appears  that  such  officers  do  not  intend  to  enforce  the  stat- 
ute.    In  re  Whitney,  3  Stapp.  838,  24  St.  Eep.  968. 

A  board  of  police  will  not  be  compelled  by  mandamus  to  retire  a  police- 
man and  put  him  on  the  pension  list  where  he  sought  to  be  retired  for 
the  purpose  of  evading  trial  and  arraignment  for  misconduct.  People 
ex  rel.  Tuck  v.  French,  108  K  Y.  105,  afE'g  44  Hun,  24. 

Mandamus  will  not  lie  to  police  commissioners  to  require  them  to 
place  the  name  of  a  widow  of  an  officer  upon  the  pension-roll  wher  it  is 
a  matter  of  discretion  with  the  board.  People  ex  rel.  Bliel  v.  Martin, 
32  St.  Eep.  440;  aff'd,  131  JST.  Y.  196.  Mandamus  lies  to  compel  the 
assessors  of  a  city  to  correct  clerical  errors  when  the  charter  directs  theni 
so  to  do.     People  ex  rel.  Nostrand  v.  Wilson,  119  N.  Y.  515. 

The  discretionary  power  conferred  on  the  police  commissioners  of  the 
city  of  New  York  by  the  Laws  of  1897,  page  132,  chapter  378,  section 
355,  re-enacted  by  the  Laws  of  1901,  page  154,  chapter  466,  section  355, 
authorizing  the  commission  to  grant  a  pension  to  a  member  of  the  police 
force  who  has  served  twenty  years,  cannot  be  controlled  by  mandamus. 
Matter  of  Friel,  101  App.  Div.  155,  91  Supp.  454;  aff'd,  Friel  v. 
McAdoo,  181  K  Y.  558. 

A  person  who  has  been  duly  promoted  as  captain  of  police  in  the  city 
of  New  York  is  entitled  to  a  writ  of  mandamus  to  compel  the  civil 
service  commissioners  to  certify  such  promotion  on  the  pay-roll,  and  to 
compel  the  city  police  commissioner  to  certify  the  same.     People  ex  rel. 


1388  MANDAMUS. 

Deevy  v.  Ogden,  41  Misc.  246,  84  Supp.  73 ;  aff'd,  87  App.  Div.  631,  84 
Supp.  1140. 

An  inspector  of  police  promoted  to  that  rank  to  take  the  place  of  one 
removed  from  office  but  reinstated  by  tbe  court,  upon  being  returned  to 
Lis  former  rank  because  of  the  limitation  of  the  number  of  inspectors 
by  law,  cannot  compel  his  recognition  as  an  inspector  by  mandamus,  but 
must  resort  to  quo  warranto. 

The  fact  that  the  promotion  was  made  under  the  civil  service  rules 
does  not  aJ0Pect  the  principle.  People  ex  rel.  Baldwin,  v.  McAdoo,  110 
App.  Div.  432,  96  Supp.  362. 

Where  the  police  commissioner  retired  a  member  of  the  police  de- 
partment as  authorized  by  Greater  New  York  charter  (L.  1901,  p.  154, 
chap.  466),  section  355,  providing  that  the  police  commissioner  shall 
place  on  the  pension-roll  a  member  who  has  served  twenty  years,  on  a 
surgeon's  certificate  showing  that  such  member  is  premanently  disabled, 
such  member  cannot  attack  the  commissioner's  action  and  jurisdiction 
by  going  back  of  the  same  and  attacking  the  truthfulness  of  the  surgeon's 
certificate,  and  by  mandamus  compel  his  reinstatement.  People  ex  rel. 
Price  V.  Bingham,  125  App.  Div.  722,  110  Supp.  136. 

The  certificate  of  a  police  surgeon  is  not  final  and  conclusive  evidence 
of  the  disability  of  a  member  of  the  New  York  police  force,  where  the 
order  for  his  retirement  is  made  in  opposition  to  his  wishes  and  to  his 
claim  that  he  is  possessed  of  good  health  and  that  he  is  fully  able  to  dis- 
charge all  the  duties  of  his  position. 

Where  issue  is  joined  as  to  the  truth  of  such  a  certificate,  the  person 
affected  thereby  has  a.  right  to  have  it  tried  and  determined  by  an  alter- 
native writ  of  mandamus.  Matter  of  Hodgins  v.  Bingham,  196  N.  Y. 
123,  rev'g  128  App.  Div.  151. 

The  granting  of  a  concert  hall  license  by  the  police  commissioner  of 
the  city  of  New  York  is  discretionary,  and  mandamus  does  not  lie  to 
compel  him  to  issue  a  certificate  if  his  refusal  to  do  so  be  not  arbitrary, 
unreasonable,  or  based  upon  false  information.  People  ex  rel.  Rota  v. 
Baker,  136  App.  Div.  7,  120  Supp.  161. 

Subd.  7.    When  Issued  to  Municipal  Boards  and  Officers. 

Mandamus  will  not  lie  to  compel  a  city  offiicer  to  perform  an  act  whicK 
will  work  a  public  and  private  mischief,  or  to  compel  compliance  with 
the  letter  of  the  law  in  disregard  of  its  spirit  or  in  aid  of  a  public  fraud. 
People  ex  rel.  Wood  v.  Assessors,  137  N.  Y.  201,  50  St.  Kep.  404. 

Mandamus  requiring  a  public  officer  to  discharge  an  official  duty, 
such  as  to  abate  a  nuisance  in  a  public  street,  will  not  be  denied  because 
there  are  thousands  of  similar  nuisances  which  would  require  an  army  of 
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employees  and  put  the  city  to  a  heavy  expense  to  remove  them;  nor  be- 
cause the  relator  has  a  remedy  against  the  individual  maintaining  the 
nuisance,  unless  it  appears  that  the  respondent  by  reason  of  the  multitude 
of  such  applications  actually  made  is  without  means  or  money  to  enforce 
the  direction  of  the  court.  People  ex  rel.  Mullen  v.  Newton,  20  Abb. 
K  C.  387. 

When  a  judgment  has  been  entered  canceling  an  assessment  for  street 
opening,  the  plaintiff,  by  mandamus,  may  compel  the  municipal  authori- 
ties to  make  a  formal  cancellation  on  the  books.  People  ex  rel.  Jardine 
V.  Brush,  115  App.  Div.  688,  101  Supp.  312;  aff'd,  188  K  Y.  544. 

Under  a  special  statute  where  a  request  was  made  that  a  proceeding 
be  instituted  for  the  appointment  of  commissioners  to  ascertain  damages, 
which  request  was  refused,  the  corporation  counsel  was  compelled  by 
mandamus  to  institute  proceedings  to  ascertain  the  damage  sustained  by 
the  closing  of  a  portion  of  the  street.  People  ex  rel.  Winthrop  v. 
Delaney,  120  App.  Div.  801,  105  Supp.  746. 

When  a  municipal  board  of  public  works  has  statutory  jurisdiction 
over  street  improvements,  etc.,  its  discretion  exercised  pursuant  to  stat- 
ute in  changing  the  grade  of  streets  is  not  subject  to  judicial  review. 
People  ex  rel.  City  of  Geneva  v.  G.,  W.,  etc..  Traction  Co.,  112  App.  Div. 
581,  98  Supp.  119;  aif'd,  186  IST.  Y.  516. 

A  peremptory  mandamus  cannot  be  granted  to  compel  the  commis- 
sioner of  public  works  to  permit  the  opening  of  a  street  by  a  street  rail- 
way company,  in  order  to  make  an  authorized  change  of  motive  power  to 
electricity,  where  the  papers  show  disputed  allegations  and  conclusions 
as  to  the  necessity  of  the  proposed  excavation,  the  uses  of  the  street  and 
buildings,  the  feasibility  of  using  the  tracks  of  an  existing  electric  rail- 
way company,  damage  to  subterranean  structures,  and  as  to  the  pos- 
sibility of  obtaining  the  consents  of  property-owners.  Matter  of  Jf2d  8t., 
M.  &  St.  N.  Ave.  B.  Co.  v.  Collis,  24  Misc.  321,  53  Supp.  669,  87  St. 
Eep.  669. 

Mandamus  will  not  lie  to  the  commissioner  of  public  works  of  a  city 
to  compel  him  to  give  a  permit  for  excavation  in  the  public  streets  In 
favor  of  a  railway  corporation,  where  its  charter  does  not  give  a  clear 
legal  right  thereto.  People  ex  rel.  Third  Ave.  B.  B.  Co.  v.  Newton,  112 
]Sr.  Y.  396,  21  St.  Rep.  8,  aflf'g  48  Hun,  477,  rev'g  14  St.  Eep.  906. 

The  writ  will  not  lie  to  a  commissioner  of  public  works  of  a  city  direct- 
ing him  to  remove  obstructions  from  the  street,  where  such  obstructions 
are  erected  under  color  of  legislative  authority  in  a  comparatively  unin- 
habited part  of  the  city  and  cause  no  apparent  or  substantial  loss.  Peo- 
ple ex  rel  Lynch  v.  Manhattan  By.  Co.,  20  Abb.  N.  C.  393.  The  writ 
lies  to  compel  a  commissioner  of  public  works  of  a  city  to  issue  a  permit 
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to  a  railroad  corporation  to  alter  its  system  for  moving  cars  where  it  is 
entitled  to  do  so  on  complying  with  certain  legislation.  Matter  of  Peti- 
tion of  T.  A.  B.  B.  Co.,  121  K  Y.  536,  rev'g  56  Hun,  537. 

The  writ  will  not  lie  to  a  commissioner  of  public  works  of  a  city  to 
compel  the  granting  of  a  permit  to  the  relator  for  the  construction  of  an 
underground  railroad,  if  the  right  thereto  is  not  free  from  doubt  and 
no  reason  is  apparent  why  the  rights  of  the  relator  should  not  be  asserted 
by  a  regular  action  at  law.  People  ex  rel.  N.  Y.  U.  B.  Co.  v.  Newton, 
34  St.  Kep.  584,  19  Civ.  Pro.  416,  11  Supp.  782. 

One  is  not  entitled  to  mandamus  against  the  public  officers  of  a  city 
to  remove  a  telegraph  pole,  even  if  the  ordinance  authorizing  the  erection 
were  void  because  no  compensation  was  made  to  the  relator  for  the  tak- 
ing of  his  private  property,  the  remedy  being  by  action.  People  ex  rel. 
McManus  v.  Thompson,  32  Hun,  93. 

Mandamus  lies  to  the  commissioner  of  public  works  of  a  city  to  com- 
pel him  to  grant  a  permit  to  repair  a  vault  under  a  sidewalk  where  such 
permit  has  been  granted  with  the  illegal  condition  that  the  relator  pay  a 
certain  sum.  The  writ  will  compel  the  issuing  of  the  permit  without  the 
condition  of  payment.  People  ex  rel.  Ziegler  v.  Collis,  17  App.  Div. 
448,  45  Supp.  282;  dism'd,  158  E".  Y.  704. 

A  mandamus  ought  not  to  issue  to  compel  the  commissioner  of  public 
works  to  give  a  permit  to  erect  columns  in  a  street  unless  the  relator  has 
the  absolute  right  so  to  do.     People  v.  Thompson,  98  N.  Y.  6. 

Mandamus  will  not  lie  against  the  mayor  of  the  city  to  compel  him  to 
draw  his  warrant  on  a  city  treasurer  in  favor  of  a  contractor,  where  it 
appears  that  there  were  other  bids  lower  than  those  of  the  relator,  and 
the  municipal  charter  provided  that  contract  work  shall  be  let  to  the 
lowest  bidder.     People  ex  rel.  Coughlin  v.  Gleason,  121  1^.  Y.  631. 

Mandamus  to  the  mayor  of  a  city  to  compel  the  performance  of  a  duty 
which  rests  in  contract  merely  will  not  be  granted.  It  would  be  in  the 
nature  of  an  action  in  equity  for  the  specific  performance  of  a  contract. 
A  municipality,  no  more  than  a  private  person,  can  be  compelled  to 
prosecute  an  enterprise  beyond  the  point  at  which  it  sees  fit  to  discon- 
tinue. The  only  remedy  is  by  action  for  breach  of  contract.  People 
ex  rel.  Byan  v.  Aldridge,  83  Hun,  279,  64  St.  Eep.  727,  31  Supp.  920. 
But  compare  Weston  v.  City  of  Newhurgh,  67  Hun,  127,  supra. 

Where  a  city  violates  a  contract,  and  proof  is  necessary  to  ascertain 
1he  amount  of  damages,  the  remedy  is  by  action  and  not  by  mandamus. 
It  is  questioned  whether  the  writ  would  lie  after  judgment  to  compel 
levy  of  the  amount  due.  Utica  Water-Worhs  Co.  v.  City  of  Utica,  31 
Hun,  426.     Where  a  contractor  is  entitled  to  be  awarded  a  contract  and 
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he  has  a  remedy  at  law  mandamus  will  not  lie.  People  v.  Thompson, 
99  N.  Y.  641. 

While  mandamus  will  issue  to  the  officers  of  a  city  to  compel  the 
examination  and  audit  of  claims,  yet  it  will  not  issue  to  direct  the  mayor 
to  draw  a  certified  warrant  upon  the  treasury,  where  the  duty  involved 
the  consideration  of  evidence  upon  the  subject  and  the  judicial  deter- 
mination of  facts.  People  ex  rel.  Kings  Co.  Gas  Co.  v.  Schieren,  89 
Hun,  220,  35  Supp.  64,  69  St.  Kep.  243. 

Mandamus  will  not  lie  to  compel  the  mayor  and  municipal  boards  of 
a  city  to  revoke  a  resolution  of  the  common  council  granting  permission 
to  occupy  the  sidewalk  with  booths,  where  the  common  council  were 
legally  competent  to  pass  the  resolution.  If  the  stand  is  used  for  legal 
purposes,  it  cannot  be  regarded  as  a  nuisance  or  an  unlawful  obstruction 
of  the  streets.     People  ex  rel.  Meehs  v.  Mayor,  1  Supp.  95. 

The  writ  will  be  awarded  to  compel  the  mayor  to  grant  a  license 
{Achley's  Case,  4  Abb.  35;  People  v.  Perry,  13  Barb.  206),  and  to  ad- 
minister the  oath  of  office  to  a  person  legally  elected  {Ex  parte  Heath,  3 
Hill,  42;  Achley's  Case,  4  Abb.  35) ;  also  to  compel  him  to  countersign 
a  warrant.  People  v.  OpdyTce,  40  Barb.  306;  People  v.  Havemeyer,  3 
Hun,  97;  People  v.  Havemeyer,  47  How.  494;  People  v.  Havemeyer,  16 
Abb.  ]Sr.  S.  219.  But  not  where  the  claimant  is  not  entitled  to  his 
money.  People  v.  Tieman,  30  Barb.  193 ;  People  v.  Booth,  32  How.  17 ; 
People  v.  Wood,  13  Abb.  374. 

Mandamus  will  not  fie  to  the  mayor  of  a  city  to  compel  him  to  initiate 
proceedings  to  remove  an  obstruction  to  the  streets  where  he  has  a  dis- 
cretion in  regard  thereto.  Such  discretion  is  not  affected  by  a  resolution 
of  the  common  council  requesting  the  mayor  to  take  such  proceedings. 
People  ex  rel.  Wooster  v.  Maher,  141  K  Y.  330,  57  St.  Eep.  425. 

Mandamus  will  lie  to  compel  the  mayor  of  a  city,  ex  officio  presiding 
officer  of  the  common  council,  to  put  a  motion  offered  at  a  meeting  of 
that  body,  when  the  exercise  of  discretion  is  not  involved,  the  act  is 
purely  ministerial,  and  the  refusal  is  placed  simply  on  the  ground  that 
the  proposed  action  is  ultra  vires.  People  ex  rel.  Hayes  v.  Brush,  110 
App.  Div.  720,  96  Supp.  500. 

The  signing  of  a  contract  by  a  mayor  and  city  clerk  after  a  resolution 
in  relation  thereto  has  been  passed  over  a  veto  is  a  ministerial  act, 
which  may  be  compelled  by  mandamus. 

Where,  however,  the  contract  for  the  purchase  of  real  estate  is  alleged 
to  require  the  payment  of  a  sum  about  $9,000  in  excess  of  what  it  is 
worth,  or  that  the  contract  is  tainted  with  fraud  in  other  respects,  a 
peremptory  writ  will  not  be  granted.  People  ex  rel.  Lighton  v.  McGuire, 
31  Misc.  324,  65  Supp.  463. 
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The  department  of  public  buildings,  having  once  acted,  will  not  be 
compelled  to  submit  the  question  passed  on  to  examiners  or  to  act  favor- 
ably to  relator.    People  v.  Esterbrooh,  26  Hun.  401. 

The  office  of  a  mandamus  is  not  to  compel  action  by  the  building  de- 
partment in  advance  of  the  preparation  and  adoption  of  proper  plans, 
but  only  to  compel  action  when  plans  affording  no  legitimate  ground  of 
objection  have  been  arbitrarily  or  unreasonably  condemned.  Hartman 
V.  Collins,  106  App.  Div.  11,  94  Supp.  63. 

A  writ  of  peremptory  mandamus  requiring  the  superintendent  of  the 
bureau  of  buildings  of  the  city  of  New  York  to  approve  a  proposed 
amendment  to  a  plan  for  the  construction  of  a  building  with  the  qualifi- 
cation :  "  This  application  is  granted  without  prejudice  to  the  superin- 
tendent of  public  buildings,  pointing  out  specifically  any  lawful  require- 
ments in  respect  to  stairways,  galleries,  or  otherwise,  and  requiring  them 
to  be  complied  with,"  held  to  have  been  erroneously  granted.  Hartman 
v.  Collins,  106  App.  Div.  11,  94  Supp.  63. 

An  alternative  writ  of  mandamus  will  not  issue  to  compel  the  super- 
intendent of  buildings  to  enforce  the  provisions  of  Building  Code,  section 
105,  requiring  the  use  by  builders  of  fireproof  materials  in  certain  in- 
stances, where  the  buildings  alleged  to  violate  the  section  are  substan- 
tiallj'  completed,  and  the  owners  are  not  made  parties  to  the  proceeding 
and  given  an  opportunity  to  be  heard.  People  ex  rel.  CooJce  v.  Stewart, 
77  App.  Div.  181,  78  Supp.  1054. 

Mandamus  will  not  lie  against  the  commissioner  of  buildings  to  compel 
him  to  permit  the  closing  of  windows  in  a  party  wall,  where  the  resulting 
structure  would  be  in  violation  of  the  Building  Code  of  the  city  of  New 
York.     People  ex  rel.  Auwell  v.  Colder,  85  App.  Div.  31,  82  Supp.  822. 

Where  the  proper  authority  has  audited  a  claim,  the  comptroller  and 
auditor  may  be  directed  to  pay  it.  People  v.  Earle,  16  Abb.  N.  S.  64; 
People  V.  Earle,  47  How.  368 ;  People  v.  Earle,  46  How.  308 ;  People  v. 
Earle,  46  How.  267;  People  v.  Flagg,  16  Barb.  503;  People  v.  Brennan, 
45  Barb.  457.  It  must,  however,  be  a  concededly  valid  claim.  People 
V.  Bd.  of  Apportionment,  3  Hun,  11 ;  aff'd,  64  N.  Y.  627.  And  there 
must  be  money  in  the  treasury  to  meet  it.  People  v.  Connolly,  2  Abb. 
N.  S.  315.  But  see  People  v.  Stout,  23  Barb.  338;  People  v.  Haws,  12 
Abb.  192.  But  if  the  money  has  been  wrongfully  applied  the  writ  will 
lie.  People  v.  Comptroller,  77  IST.  Y.  45.  But  where  the  moneys  sought 
to  be  reached  have  been  paid  to  another  claimant,  and  the  fund  to  which 
it  belonged  is  a  special  fund,  mandamus  will  not  lie.  People  v.  O'Keefe, 
100  N.  Y.  572.  It  is  held,  however,  in  People  v.  Bd.  of  Police,  75  N. 
Y.  38  (distinguished,  96  N.  Y.  239,  and  102  K  Y.  18),  that  the 
treasurer  of  the  board  may  be  compelled  by  mandamus  to  draw  on  the 
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comptroller  fo^*  salary.  See,  also,  Swift  v.  Mayor,  83  N.  Y.  528.  The 
writ  has  been  issued  to  compel  comptroller  of  New  York  city  to  pay 
salary  to  crier.  People  v.  Ravemeyer,  47  How.  59.  Mandamus  lies  to 
compel  comptroller  to  pass  on  sufficiency  of  bonds  of  contractor.  People 
V.  Oreen,  50  How.  500;  aff'd,  64  K  Y.  656.  Contra,  Matter  of  Moore, 
cited  in  8  Abb.  Dig.  200,  in  note  referring  to  72  N.  Y.  496.  ISTot 
granted  to  compel  comptroller  to  pay  if  he  denies  validity  of  contract. 
People  V.  Qreen,  66  Barb.  630.  Comptroller  ordered  to  sign  warrant  in 
case  under  charter  city  of  Troy.  See  People  v.  Crissey,  91  N.  Y.  616. 
The  writ  will  issue  to  compel  comptroller  to  pay  deputy  clerk  of  special 
sessions.  People  v.  Green,  58  E.  Y.  295.  But  not  to  issue  warrant  till 
auditor  has  examined.  People  v.  Qreen,  56  E".  Y.  476;  People  v.  Brerir 
nan,  18  Abb.  100. 

Mandamus  will  not  lie  to  compel  the  city  clerk  to  grant  an  auctioneer's 
license  to  a  corporation,  as  the  statute  is  not  mandatory  but  simply  gives 
him  authority,  and  he  has  a  right  to  exercise  his  discretion  in  acting  upon 
the  application  and  to  refuse  it  where  the  associates  in  the  corporation 
are  not  known  to  him.  People  ex  rel.  United  Auctioneers  v.  Scully,  23 
Misc.  732,  53  Supp.  125,  87  St.  Eep.  125. 

Mandamus  will  not  lie  against  a  supervisor  of  a  city  to  compel  the 
issuance  by  a  municipal  corporation  of  bonds  to  pay  for  a  public  im- 
provement, if  it  be  apparent  that  a  serious  question  will  arise  as  to  their 
validity.  People  ex  rel.  Dady  v.  Supervisors,  89  Hun,  241,  69  St.  Rep. 
448,  35  Supp.  91.  See  same  case  upon  appeal,  6  App.  Div.  225;  rev'd, 
154  K  Y.  381. 

In  mandamus  proceedings  against  the  comptroller  of  a  city,  the  court 
will  not  consider  questions  as  to  the  propriety  of  items  included  in  an 
award  of  damages  made  by  commissioners  authorized  by  law  to  ascertain 
the  amount  of  damages  to  lands  suffered  by  reason  of  changes  in  the 
grade  of  streets  or  avenues.  People  ex  rel.  Purdy  v.  Fitch,  147  N.  Y. 
355,  rev'g  87  Hun,  304,  68  St.  Eep.  320. 

Mandamus  will  lie  to  the  comptroller  of  a  city  to  compel  him  to  pay 
the  quota  of  State  taxes  imposed  upon  a  city,  where  it  was  his  statutory 
duty  so  to  do.  People  v.  Myers,  50  Hun,  479,  20  St,  Rep.  268,  3  Supp. 
365;  aff'd,  112  IST.  Y.  676. 

The  writ  will  be  awarded  to  compel  auditor  to  designate  proper  paper. 
People  V.  Brennan,  39  Barb.  651.  The  writ  will  issue  to  compel  city 
clerk  to  afBx  seal  to  contract.    People  v.  Connolly,  2  Abb.  !N".  S.  315. 

Mandamus  lies  against  the  treasurer  of  a  city  to  compel  him  to  accept 
the  face  of  and  cancel  certain  taxes  without  interest,  where  the  Legisla- 
ture has  relevied  the  amount  of  an  original  tax  which  was  void.  People 
ex  rel.  Mower  v.  Blechwenn,  55  Hun,  169 ;  aff'd,  129  K  T.  637. 
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The  comptroller  of  a  city  will  not  be  compelled  by  mandamus  to  pay 
a  salary  whict  he  has  already  paid  to  one  de  facto  in  office  under  color  of 
title.    Matter  of  Grady,  15  App.  Div.  504. 

Where  a  contract  for  municipal  improvements  provides  for  its  pay- 
ment by  issue  of  bonds,  and  the  city  treasurer  refuses  to  issue  them, 
mandamus  will  lie  to  compel  him  to  do  so  on  the  relation  of  the  con- 
tractor. Sheehan  v.  Treasurer  of  Long  Island  City,  11  Misc.  487,  67 
St.  Eep.  277,  33  Supp.  428. 

Mandamus  will  not  issue  to  compel  the  chamberlain  of  jSTew  York  city 
to  pay  over  to  the  State  Treasurer  moneys  which  have  remained  in  the 
chamberlain's  hands  for  the  period  of  twenty  years,  pursuant  to  the  Laws 
of  1892,  chapter  651,  section  9.  People  v.  Eeenan,  110  App.  Div.  537, 
97  Supp.  77;  aff'd  without  opinion,  185  JST.  Y.  600. 

Where  a  city  board  of  apportionment  and  assessment  refuses  to  in- 
clude in  the  estimate  of  sums  to  be  raised  by  tax  a  sum  directed  by 
statute  to  be  repaid  to  lotowners  who  have  paid  their  assessments,  the 
proper  remedy  to  compel  them  to  do  so  is  by  mandamus.  People  ex  rel. 
Lucey  v.  Molloy,  35  App.  Div.  136,  54  Supp.  1084;  aff'd,  161  IST.  Y. 
621. 

The  writ  will  lie  to  a  board  of  estimate  and  apportionment  to  compel 
it  to  examine  the  relator's  claim  against  the  city  where  it  was  authorized 
so  to  do  by  act  of  the  Legislature.  The  authority  to  audit  it  carried  with 
it  the  duty,  and  is  of  a  mandatory  character.  People  ex  rel.  Kellner  v. 
The  Mayor,  etc.,  3  Misc.  131. 

There  being  no  authority  conferred  on  the  tenement  commissioner  of 
Xew  York  city  to  audit  claims,  all  of  which  are  to  be  audited  by  the 
comptroller,  mandamus  will  not  issue  requiring  such  commissioner  to 
audit  and  pay  or  cause  to  be  audited  a  claim  for  salary  preferred  by  an 
employee.  People  ex  rel.  O'Brien  v.  Butlep',  120  App.  Div.  751,  105 
Supp.  631. 

Where  the  permit  to  a  market  stand  is  assigned  with  the  approval  of 
the  proper  authorities,  giving  the  assignee  the  same  privileges  as  were 
possessed  by  the  assignor,  and  the  comptroller  refuses  to  issue  the 
assignee  a  permit  without  restricting  the  privileges,  mandamus  will  lie 
to  compel  him  so  to  do;  the  issuance  of  the  new  permit  being  purely  a 
ministerial  act.  People  ex  rel.  Danziger  v.  Metz,  123  App.  Div.  269, 
107  Siipp.  970. 

The  city  of  ISTew  York,  having  assumed  the  duty  of  removing  all  ashes, 
street  sweepings,  garbage,  and  other  light  refuse  and  rubbish  which  ac- 
cumulates in  the  city,  a  purely  arbitrary  distinction  in  favor  of  some  in- 
habitants of  the  city  and  against  other  inhabitants  will  not  be  tolerated. 
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Where,  however,  owing  to  the  inadequacy  of  the  appropriation  for  the 
street  cleaning  department  and  the  insufficiency  of  its  equipment  all  the 
inhabitants  cannot  be  served,  the  commissioner  of  street  cleaning  may, 
in  his  discretion,  while  removing  ashes  from  private  residences,  refuse  to 
remove  them  from  department  stores,  and  the  exercise  of  such  discretion 
is  not  reviewable  by  the  courts. 

The  commissioner  of  street  cleaning  is  not  bound  to  remove  trade 
waste,  whether  in  the  form  of  ashes,  garbage,  or  any  other  kind  of  refuse 
matter.  People  ex  rel.  Adams  Co^  v.  Woodbury,  88  App.  Div.  443,  85 
Supp.  174. 

Mandamus  will  lie  to  compel  the  commissioners  of  the  East  river 
bridge  to  entertain  and  investigate  complaints  of  violations  by  con- 
tractors on  the  work  of  the  provisions  of  the  Labor  Law  in  relation  to 
hours  of  work  and  wages  of  employees.  People  ex  rel.  O'Brien  v.  Van 
WycJc,  27  Misc.  439,  59  Supp.  134. 

Section  37  of  the  Public  Health  Law  provides : 
§  37.    Mandamus. 

The  performance  of  any  duty  or  the  doing  of  any  act  enjoined,  pre- 
scribed or  required  by  this  article,  may  be  enforced  by  mandamus  at  the 
instance  of  the  state  department  of  health  or  its  president  or  secretary, 
or  the  local  board  of  health,  or  of  any  citizen  of  full  age,  resident  of  the 
municipality  where  the  duty  should  be  performed  or  the  act  done. 

Mandamus  will  not  issue  to  compel  a  private  individual  to  comply 
with  an  order  of  the  board  of  health  to  abate  or  remove  a  nuisance,  under 
section  31  of  the  Public  Health  Law  (§37,  Cons.  Laws),  but  compliance 
should  be  -effected  under  section  26,  allowing  the  board  to  enter  and 
abate  a  nuisance.  People  ex  rel.  Bd.  of  Health  of  Friendship  v.  Fries, 
109  App.  Div.  358,  96  Supp.  327. 

Where  the  mother  on  the  day  of  the  birth  of  her  child,  without  con- 
sulting her  husband,  stated  to  the  attending  physician  that  she  intended 
to  give  the  child  a  certain  name,  without  understanding  that  he  sought 
the  information  to  report  to  the  department  of  health  of  the  city  of  E^ew 
York,  and  the  parents  after  mutual  deliberation  actually  gave  the  child 
a  different  name  by  which  it  was  baptized,  the  department  of  health  will 
be  compelled  by  mandamus  to  correct  its  records  so  as  to  show  the  true 
name  of  the  child.  People  ex  rel.  Baker  v.  Dept.  of  Health,  131  App. 
Div.  693,  116  Supp.  66. 

Under  the  Laws  of  1900,  chapter  484,  section  34,  providing  that  it 

shall  be  the  duty  of  the  commissioner  of  public  safety  of  the  city  of 

Eochester  to  provide  for  physical  examination  of  all  members  of  the  park 

police  force,  and  appoint  all  members  found  physically  qualified  mem- 
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bers  of  the  city  police  force,  the  determination  of  the  physical  qualifica- 
•  tions  of  the  persona  examined  is  an  exercise  of  judgment  amounting  to  a 
judicial  act,  and  the  correctness  of  such  determination  cannot  be  re- 
viewed by  mandamus.  People  ex  rel.  Apfel  v.  Casey,  66  App.  Div.  211, 
72  Supp.  945. 

Mandamus  will  not  lie  to  compel  the  commissioner  of  public  safety  of 
a  city  of  the  second  class  to  enforce  the  Sunday  laws.  People  ex  rel. 
Clapp  V.  Listman,  40  Misc.  372,  82  Supp.  263 ;  aff'd,  84  App.  Div.  633, 
82  Supp.  784. 

The  commissioner  of  public  charities  of  the  city  of  "New  York  has 
revisionary  jurisdiction  over  asylums  wholly  or  partly  under  private 
control  to  which  payments  are  made  by  the  city,  and  where  he  has  not 
served  notice  that  children  voluntarily  surrendered  to  them  are  not 
proper  public  charges,  he  may  be  required  by  mandamus  to  make  the 
netiessary  certificate  that  the  asylum  has  complied  with  the  rules  of  the 
State  Board  of  Charities  in  regard  to  such  children.  Matter  of  N.  Y. 
Juvenile  Asylum,  31  Misc.  445,  65  Supp.  617;  aff'd,  54  App.  Div.  637, 
67  Supp.  1143. 

Where  a  park  commissioner  of  the  city  of  Brooklyn  refused  to  grant 
a  street  railway  company  a  permit  to  cross  a  parkway  except  on  condi- 
tions which  he  had  no  jurisdiction  to  impose,  he  might  be  compelled  to 
issue  a  proper  permit  by  mandamus.  People  ex  rel.  Eastern  Parkway 
Co.  V.  Kennedy,  97  App.  Div.  103,  89  Supp.  603. 

As  commissioners  appointed  under  the  Laws  of  1867,  chapter  489,  and 
the  Laws  of  1875,  chapter  595,  to  designate  a  route  for  the  New  York 
Elevated  Railroad  Company  in  the  city  of  New  York,  were  not  required 
to  have  an  office  or  to  keep  minutes,  or  file  or  record  maps,  or  documents, 
they  cannot  be  compelled  by  mandamus,  to  make  a  discovery  of  those 
papers.  People  ex  rel.  Auchincloss  v.  Pierce,  38  Misc.  332,  77  Supp. 
910. 

The  provision  of  section  790  of  the  Greater  New  York  charter,  relat- 
ing to  retirement  upon  a  certificate  that  a  member  of  the  fire  depart- 
ment is  permanently  disabled  so  as  to  be  unfit  for  duty,  is  not  satisfied 
by  a  certificate  that  a  member  is  disabled  from  the  performance  of  the 
duties  of  his  position  or  of  fire  duty. 

But  the  commissioner  has  discretionary  power  to  retire  a  member 
found  to  be  disqualified  for  the  performance  of  his  duties  provided  that, 
should  the  member's  disability  be  caused  by  injuries  received  in  the  serv- 
ice disqualifying  him  only  from  performing  active  duty  on  the  uni- 
formed force,  he  shall  be  employed  at  the  same  salary  in  some  other 
position. 
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In  such  a  case,  the  certificate  of  the  medical  officers  is  not  conclusive 
on  the  question  whether  the  disability  was  caused  by  injuries  received 
in  service;  and,  where  that  question  is  in  issue  in  a  proceeding  for  a 
writ  of  mandamus  on  the  application  of  a  member  of  the  department  who 
has  served  upward  of  twenty  years,  it  should  be  tried  out  under  an 
alternative  writ.  People  ex  rel.  Cunningham  v.  Hayes,  66  Misc.  531, 
122  Supp.  104. 

The  remedy  of  any  member  of  the  New  York  city  fire  department 
aggrieved  by  the  action  of  the  commissioners  in  determining  his  pension 
is  to  correct  that  determination  by  a  direct  proceeding,  such  as  man- 
damus, not  by  action.     Bwmsay  v.  Hayes,  187  JST.  Y.  367. 

Mandamus  will  not  lie  to  compel  the  fire  commissioners  of  New  York 
city  to  rescind  an  order  relieving  the  chief  of  the  fire  department  from 
duty  during  the  time  fixed  for  the  petitioner's  vacation,  on  his  refusal 
to  consume  such  time  as  intended,  on  the  ground  that  such  order  was  an 
abuse  of  the  commissioner's  administrative  power.  Matter  of  Croher, 
78  App.  Div.  184,  79  Supp.  640. 

Where  a  water  consumer's  supply  was  cut  off  for  non-payment  of  water 
rates,  mandamus  will  not  be  granted  to  compel  the  water  commissioner 
to  continue  the  consumer's  supply  without  payment  of  penalty  demanded 
as  the  cost  of  cutting  off  the  supply,  except  on  the  consumer's  making  a 
deposit  covering  the  amount  charged,  as  security  to  the  commissioner, 
and  also  covering  the  probable  cost  of  litigation  to  determine  the  validity 
of  the  charge.  People  ex  rel.  Hammerstein  v.  Monroe,  41  Misc.  198,  83 
Supp.  995. 

The  duty  imposed  on  the  board  of  docks,  by  section  86  of  the  New 
York  charter,  of  examining  applications  for  grants  of  land  under  water, 
determining  whether  such  grants  conflict  with  the  rights  of  the  city  or 
the  public  interests  and  reporting  its  conclusions  to  the  Commissioners 
of  the  Land  Office  is  merely  advisory,  and  the  commissioners  cannot  be 
compelled  by  mandamus  to  insert  conditions  in  the  grant  which  were 
reported  to  them  by  the  board  of  docks  but  rejected  by  them.  Matter 
of  City  of  N.  Y.  v.  Comrs  of  the  Land  Office,  25  'Misc.  202,  55  Supp. 
101. 

Where  one  who  has  been  appointed  a  bridge  keeper  had  his  salary  re- 
duced by  the  bridge  commissioner  and  civil  service  commissioners  to  that 
of  a  bridge  tender,  he  had  a  remedy  by  action,  if  the  reduction  was  un- 
authorized ;  and  hence  the  denial  of  an  application  for  a  writ  of  peremp- 
tory mandamus  that  his  pay-rolls  be  prepared  at  the  higher  salary  was 
within  the  discretion  of  the  Special  Term,  and  not  subject  to  review. 
People  ex  rel.  Murray  v.  JAndenthal,  77  App.  Div.  515,  78  Supp.  997. 
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Section  710  of  the  charter  of  the  city  of  New  York,  requiring  the 
commissioner  of  correction  to  examine  the  previous  record  of  persons 
(■ommitted  for  vagrancy  as  submitted  by  superintendents  of  certain  penal 
institutions  and  to  make  an  order  fixing  the  date  upon  v^hich  the  prisoner 
is  entitled  to  a  discharge,  is  mandatory,  and  he  will  be  compelled  to  make 
such  order  by  mandamus. 

But,  as  said  section  further  provides  that  no  order  of  the  commissioner 
for  a  discharge  shall  be  made  without  the  written  indorsement  of  the 
court  or  magistrate  by  whom  the  vagrant  was  committed,  a  writ  of  man- 
damus should  not  contain  a  provision  requiring  the  commissioner  of 
correction  to  order  the  superintendent  of  prisons  to  discharge  the  relator 
without  the  written  consent  of  the  magistrate.  People  ex  rel.  Horowitz 
V.  Coggey,  131  App.  Div.  20,  115  Supp.  836. 

In  the  absence  of  special  statutory  authority,  a  writ  of  mandamus 
only  lies  to  compel  one  to  do  what  ought  to  be  done  in  the  discharge  of  a 
public  duty,  and  not  to  undo  what  is  improperly  done,  even  though  it 
may  have  been  done  under  the  color  of  performance  of  public  duty. 

A  writ  will  not  issue,  therefore,  to  compel  the  commissioner  of  police 
to  destroy  photographs,  records,  and  impressions  of  the  relator  which 
were  unlawfully  taken.  People  ex  rel.  Gow  v.  Bingham,  57  Misc.  66, 
107  Supp.  1011. 

The  owner  of  an  apartment-house  in  the  city  of  New  York  over  five 
stories  in  height  is  not  entitled  to  a  peremptory  writ  of  mandamus  com- 
pelling the  commissioner  of  water  supply  to  furnish  water  at  frontage 
rates  under  section  473  of  the  charter,  where  the  answering  affidavits 
allege  that  a  meter  system  was  installed  without  objection  and  for  over 
five  years  the  petitioner  and  his  predecessors  in  title  paid  for  water  ac- 
cording to  the  meter  readings  without  objection.  Matter  of  Herrmann, 
138  App.  Div.  780. 

Subd.  8.    When  Granted  to  Compel  or  Control  Action  by  Inferior 

Tribunals. 

The  writ  may  be  granted  to  compel  entry  of  judgment  where  inferior 
court  cannot  grant  new  trial.  Home  v.  Barney,  19  Johns.  247;  HaigJit 
V.  Turner,  2  Johns.  370 ;  People  v.  Justices  of  Chenango,  1  Johns.  Cases, 
180.  And  to  compel  settlement  of  case  by  referee.  People  v.  Justices,  20 
Wend.  663 ;  People  v.  BaTcer,  14  Abb.  19 ;  Sihes  v.  Ransom,  6  Johns. 
279 ;  Delavan  v.  Boardmap,,  5  "Wend.  132 ;  People  v.  Judges  of  West- 
chester, 2  Johns.  Cases,  117.  But  not  in  a  particular  way.  People  v. 
Baker,  14  Abb.  19.  Justice  of  Marine  Court  to  perform  duty  not  official. 
People  V.  Shea,  7  Hun,  303.  An  alternative  mandamus  is  proper  to 
raise  the  question  as  to  proper  entry  of  order  on  decision  of  jvidge.     Peo- 
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pie  V.  Supervisors,  9  Abb.  408.  To  compel  police  commissioners  to 
allow  a  policeman  on  trial  to  have  counsel.  Matter  of  Ryan,  1  Law 
Bull.  81.  To  compel  county  judge  to  file  decision  when  made.  People 
V.  Dodge,  5  How,  47.  And  to  place  on  calendar  an  appeal  prematurely 
dismissed.  People  v.  County  Judge,  13  How.  277;  People  v.  County 
Judge,  13  How.  398;  People  v.  Cortelyou,  36  Barb.  164.  To  compel 
issue  of  warrant  in  summary  proceedings  on  proper  proof.  People  v. 
Willis,  5  Abb.  205.  To  compel  a  subordinate  court  to  give  judgment,  so 
writ  of  error  can  be  brought.  People  v.  Stone,  9  Wend.  182 ;  Ex  parte 
Bostwich,  1  Cow.  143.  To  compel  a  court  to  exercise  statutory  jurisdic- 
tion. Matter  of  Hook,  55  Barb.  257.  To  compel  an  inferior  court  to 
issue  execution.  Cook  v.  Kirkland,  2  How.  109;  People  v.  Qale,  22 
Barb.  502.  The  writ  has  been  issued  to  inferior  courts  to  compel  them 
to  set  aside  their  orders.  People  v.  Judges,  1  How.  109;  People  v. 
Judges,  1  How.  Ill ;  Matter  of  Application  for  MandarnuSj  1  How.  200; 
People  v.  Common  Pleas,  18  Wend.  234.  The  writ  will  not  issue  to 
compel  a  judge  to  change  his  decision  on  settling  a  case.  Tweed  v. 
Davis,  1  Hun,  252.  ISTor  to  correct  error  in  dismissing  appeal.  Ex 
parte  Ostrander,  1  Denio,  679.  Nor  any  decision  involving  discretion. 
People  v.  Judges,  3  Cow.  39 ;  People  v.  N.  Y.  Sup.  Ct.,  19  Wend.  701 ; 
People  V.  Marine  Court,  36  Barb.  341;  People  v.  Judges,  18  Wend.  79; 
People  V.  Tracy,  1  How.  186 ;  People  v.  Baker,  35  Barb.  105 ;  People  v. 
Callahan,  7  Daly,  434.  As  in  case  of  opening  surrogate's  decree.  Peo- 
ple V.  Lott,  42  Hun,  408.  Nor  to  control  the  practice  in  inferior  courts. 
Ex  parte  Brown,  5  Cow.  31 ;  People  v.  Common  Pleas,  2  How.  189 ; 
Ex  parte  Chamberlain,  4  Cow.  49.  Nor  to  compel  a  court  to  allow  an 
action  to  be  removed  to  the  United  States  court.  People  v.  Judges,  2 
Denio,  197.  Nor  to  compel  obedience  to  the  order  of  another  court. 
Matter  of  Pond,  11  How.  563.  Nor  to  compel  a  court  to  vacate  a  rule  in 
arrest  of  judgment.  Ex  parte  Bostwick,  1  Cow.  143.  Nor  to  compel  a 
court  to  reverse  a  manifestly  erroneous  decision,  as  it  is  judicial  and  in- 
volves discretion.  People  v.  Judges,  21  Wend.  20 ;  Ex  parte  Koon,  1 
Denio,  644;  Elkins  v.  Ahearn,  2  Denio,  291 ;  Ex  parte  Jacobs,  1  Denio, 
646 ;  Ex  parte  Baily,  2  Cow.  479 ;  People  v.  Common  Pleas,  19  Wend. 
113;  Ex  parte  Barrett,  2  Cow.  458;  Ex  parte  Bacon,  6  Cow.  392;  Ex 
parte  Coster,  7  Cow.  523 ;  People  v.  Judges,  20  Wend.  658 ;  Gilbert  v. 
Judges,  3  Cow.  59. 

Nor  to  a  justice  of  a  court  where  his  time  is  occupied  to  compel  him 
to  entertain  a  particular  case.  People  v.  McAdam,  3  Civ.  Pro.  396.  In 
some  of  the  above  cases  and  others,  the  decision  is  also  placed  on  the 
broad  ground  that  the  party  has  another  adequate  remedy. 

"  The  judgment  of  an  officer,  court,  or  body  charged  with  judicial 
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functions  cannot  be  coerced  by  mandamus.  The  most  that  can  be  ac- 
complished by  that  writ  is  to  compel  such  officer,  court,  or  body  to  decide, 
leaving  the  decision  to  the  free  exercise  of  the  judgment  and  conscience 
of  the  tribunal  charged  with  the  duty  of  deciding,  and  reserving  to  the 
party  affected  by  such  a  decision  the  right  to  review  th(i  same  by  cer- 
tiorari or  appeal."    People  ex  erl.  Woodward  v.  Rosendale,  76  Hun,  107. 

Inferior  tribunals  or  a  ministerial  officer  cannot  be  compelled  by  man- 
damus to  decide  a  question  in  a  particular  manner,  when  the  duties 
which  are  required  to  be  performed  are  in  their  nature  judicial,  and  all 
acts  which  depend  upon  the  decision  of  a  question  of  law  or  the  ascer- 
tainment and  determination  of  a  fact  are  considered  judicial.  People  ex 
rel.  Kings  Co.  Gas  Co.  v.  ScUeren,  89  Hun,  223,  69  St.  Eep.  243,  35 
Supp.  64. 

Where  a  judicial  body  errs  in  its  decision  the  remedy  to  review  and  to 
correct  the  same  is  by  certiorari,  not  by  mandamus.  People  ex  rel. 
Bevi-ns  v.  Supervisors,  82  Hun,  298,  63  St.  Kep.  577,  31  Supp.  248. 

Mandamus  will  lie  to  an  inferior  court  to  compel  the  judges  to  pass 
sentence  upon  a  defendant  who  has  pleaded  guilty,  where  they  have  sus- 
pended sentence  after  such  a  plea.  People  ex  rel.  Benton  v.  Ct.  of  Ses- 
sions of  Monroe  Co.,  46  St.  Kep.  255,  19  Supp.  508,  8  Crim.  Eep.  355. 

But  it  will  not  lie  to  compel  an  inferior  tribunal  to  decide  an  action  or 
proceeding  pending  before  it  where  such  tribunal  has  already  decided 
that  it  has  no  jurisdiction  to  entertain  the  same.  Matter  of  McBride, 
72  Hun,  394,  55  St.  Rep.  487,  25  Supp.  431. 

Nor  will  it  lie  to  the  justice  of  an  inferior  court  to  compel  him  to  rein- 
state the  relator  to  the  position  of  court  attendant  as  against  an  incum- 
bent occupying  under  cover  of  a  legal  title,  for  quo  warranto  is  the  only 
proceeding  for  trying  and  judging  the  title  to  office.  Matter  of  Torney, 
7  Misc.  260,  57  St.  Eep.  465,  27  Supp.  913,  23  Civ.  Pro.  333. 

Nor  will  it  lie  to  the  justice  of  an  inferior  court  to  reinstate  the 
relator  to  the  office  of  court  attendant  where  he  is  guilty  of  laches. 
People  ex  rel.  Miller  v.  Justices  of  Sessions,  78  Hun,  334,  60  St.  Eep. 
720,  29  Supp.  157. 

Nor  will  it  lie  to  the  clerk  of  an  inferior  court  to  compel  him  to  deliver 
to  the  relator  papers  filed  with  said  clerk,  where  it  has  been  decided  by 
the  judges  of  said  court  they  should  be  filed  with  their  clerk,  and  the 
decision  has  been  acted  upon  for  a  number  of  years.  People  ex  rel. 
Gottchius  V.  McGoldricTi,  67  St.  Eep.  289,  24  Civ.  Pro.  293,  33  Supp. 
441. 

When  judicial  action  may  be  directed,  a  resulting  judgment  cannot 
be  dictated  by  mandamus.  People  ex  rel.  Graham  v.  Studwell,  91  App. 
Div.  469,  86  Supp.  967;  aff'd,  179  K  T.  520. 
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The  Supreme  Court  will  compel  by  mandamus  a  judge  of  the  general 
sessions  of  the  peace,  before  whom  a  capital  case  was  tried,  to  act  on  an 
application  of  attorneys  appointed  by  him  in  such  case  for  compensation, 
where  he  refused  to  act  solely  on  the  ground  of  want  of  power.  People 
ex  rel.  Acritelli  v.  Foster,  40  Misc.  19,  81  Supp,  212,  12  Anno.  Cas. 
375 ;  aff'd,  87  App.  Div.  193,  84  Supp.  97. 

A  peremptory  mandamus  to  compel  the  admission  of  the  district  at- 
torney of  New  York  to  a  criminal  court  at  any  and  all  times  will  be  re- 
fused where  the  allegations  as  to  his  exclusion  are  denied  in  the  opposing 
affidavits;  but  an  alternative  writ  may  be  granted  to  determine  the 
existence  of  an  alleged  custom  to  close  the  doors  of  court  and  allow  no 
one  to  enter  while  the  court  is  charging  the  jury,  the  reasonableness  of 
such  custom,  and  to  establish  the  facts.  People  ex  rel.  Gardiner  v.  Ooff, 
27  Misc.  331,  57  Supp.  1106. 

A  district  attorney  has  a  right  to  an  immediate  inspection  and  ex- 
amination of  all  depositions  and  information  in  the  custody  or  under  the 
control  of  a  city  magistrate  or  his  clerk,  whether  the  same  have  been 
acted  on  or  not,  and  this  right  may  be  enforced  by  mandamus.  People 
ex  rel.  Gardiner  v.  Olmstead,  25  Misc.  346,  55  Supp.  472. 

A  writ  of  peremptory  mandamus  to  compel  one  of  three  commissioners 
in  condemnation  proceedings  to  sign  a  report  already  signed  by  his 
associate  members  will  not  be  issued  on  the  ground  they  had  agreed 
upon  their  report,  in  case  his  refusal  is  based  upon  a  subsequent  agree- 
ment for  a  rehearing  and  reargument  before  signing  the  report,  which 
rehearing  has  not  been  had,  since  the  effect  of  the  writ  would  be  to  com- 
•pel  the  commissioner  to  decide  a  particular  case  in  a  particular  way. 
People  ex  rel.  Comstock  v.  Morrison,  54  App.  Div.  262,  66  Supp.  519 ; 
aff'd,  165  N.  Y.  644. 

Section  230  of  the  Laws  of  1896,  chapter  908,  as  amended  by  the 
Laws  of  1904,  chapter  758,  requiring  the  surrogate  upon  application  of 
any  interested  party,  including  the  Comptroller  of  the  State,  to  order 
an  appraisal  of  the  property  of  persons  whose  property  is  subject  to  the 
transfer  act,  is  mandatory  and  not  discretionary,  and  if  the  surrogate, 
upon  a  proper  application,  refuses  to  act  he  may  be  compelled  to  do  so  by 
mandamus.     Eelsey  v.  Church,  112  App.  Div.  408,  98  Supp.  535. 

Where  a  surrogate  did  not  unqualifiedly  refuse  to  issue  execution  on 
a  judgment  of  his  court,  but  advised  that  the  adverse  party  be  given 
notice  of  the  application,  and  the  applicant  apparently  acquiesced  in 
the  suggestion,  mandamus  would  not  lie  to  compel  the  issuing  of  such 
execution  as  the  write  implies  an  improper  refusal.  People  ex  rd.  Sachett 
V.  Woodbury,  70' App.  Div.  416,  75  Supp.  236. 

It  will  lie  to  a  justice  of  the  district  court  of  New  York  to  make  and 
file  order  in  summary  proceedings,  and  to  issue  a,  warrant  for  the  pos- 
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session  of  premises,  in  a  case  where  he  adjourned  the  proceedings  with- 
out authority.  People  ex  rel.  Allen  v.  Murray,  2  Misc.  152,  50  St.  Rep. 
535,  23  Supp.  160,  23  Civ.  Pro.  71;  aff'd,  138  N.  Y.  665. 

It  will  lie  to  a  police  justice  to  require  him  to  allow  the  complainant 
to  be  represented  by  counsel  and  to  allow  said  counsel  to  act  as  prosecut- 
ing attorney  in  the  absence  of  the  district  attorney  on  the  preliminary 
hearing.  People  ex  rel.  Howes  v.  Grady,  66  Hun,  465,  50  St.  Eep.  128, 
21  Supp.  381 ;  aff'd,  144  K  Y.  689. 

l!^or  will  it  lie  to  a  police  justice  to  require  him  to  act  where  his 
jurisdiction  is  not  exclusive.  People  ex  rel.  Fellows  v.  Hogan,  55  Hun, 
391,  123  K  Y.  219. 

Where  a  court  without  authority  refuses  to  permit  the  trial  of  a  case 
to  proceed  before  the  costs  of  a  former  action  between  the  same  parties 
are  paid,  the  remedy  of  plaintiff  is  mandamus.  Hirschfield  v,  Hassett, 
59  Misc.  154,  110  Supp.  264. 

Mandamus  will  lie  to  compel  the  Mfunicipal  Court  of  the  city  of  New 
York  to  vacate  an  order  staying  proceedings  in  an  action  until  plaintiff 
pays  a  judgment  for  costs  entered  against  him  in  a  prior  action  in  favor 
of  defendant,  and  to  compel  the  court  to  set  the  case  down  for  hearing. 
McKown  V.  Oppenheimer,  60  Misc.  98,  111  Supp.  609. 

A  justice  of  the  Municipal  Court  of  the  city  of  New  York,  after  issue 
joined  and  several  adjournments,  transferred  the  action  from  the  district 
over  which  he  presided  and  in  which  neither  of  the  parties  resided  to  a 
district  where  defendant's  office  was  situated.  Held,  tEat  since  his 
action  could  be  reviewed  on  appeal,  mandamus  would  not  lie  to  compel 
him  to  retain  jurisdiction  and  try  the  action.  People  ex  rel.  McGowan 
V.  Murray,  53  Misc.  364,  104  Supp.  740. 

The  court  will  not  determine  on  a  petition  for  mandamus  by  one  seek- 
ing to  have  court  attendants  appointed  in  the  city  magistrate's  courts  of 
New,  York  city,  what  attendants  are  necessary,  thereby  usurping  the 
functions  of  the  board  of  magistrates,  and  the  board  of  estimate  and 
apportionment,  nor  will  it  direct  the  removal  of  police  officers  from  such 
courts.  People  ex  rel.  O'Donnell  v.  McClellan,  52  Misc.  609,  102  Supp. 
946. 

Mandamus  does  not  lie  to  compel  the  clerk  of  a  Municipal  Court  to 
pay  to  a  tenant  money  deposited  with  him  as  rent  accruing  during  -sum- 
mary proceedings  although  the  landlord  has  been  awarded  possession. 
People  ex  rel.  Terwilliger  v.  Chamberlain,  140  App.  Div.  503. 

Mandamus  will  not  issue  to  a  justice  of  the  New  York  Municipal 
Court  directing  that  a  provision  be  inserted  in  a  judgment  of  that  court 
that  the  defendant  therein  "  is  subject  to  arrest  and  imprisonment "  as  is 
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prescribed  by  section  1386  of  the  city  charter  when  such  is  the  case, 
since  the  duty  so  to  determine  is  a  judicial  one. 

JSTor  can  mandamus  issue  to  the  clerk  of  the  court  for  that  purpose. 
Matter  of  Kling,  60  App.  Div.  512,  69  Supp.  962. 

The  refusal  of  a  justice  of  the  Municipal  Court  of  the  city  of  New 
York  to  order  the  removal  of  a  cause  to  the  City  Court  of  New  York  may 
be  reviewed  on  appeal  and  such  action  cannot,  therefore,  be  compelled 
by  mandamus.     People  ex  rel.  Goldstein  v.  Bolte,  Yl  Supp.  73. 

Mandamus  will  not  issue  to  compel  a  justice  of  the  Municipal  Court 
of  the  city  of  New  York  to  order  the  removal  of  a  cause  to  another 
district,  since  his  refusal  should  be  reviewed  by  appeal.  For  the  refusal 
of  the  justice  to  accept  the  motion  papers,  or  permit  them  to  be  filed  in 
his  court,  mandamus  will  issue  requiring  him  to  file  the  papers  so  that 
they  be  a  part  of  the  record  in  the  cause.  People  ex  rel.  Jaffe  v.  Bolte, 
35  Misc.  53,  Yl  Supp.  Y4. 

Mandamus  will  not  issue  to  a  justice  of  the  Municipal  Court  to  hear 
a  cause  in  a  district  to  which  he  has  not  been  assigned  at  the  time  of  the 
hearing  of  the  order  to  show  cause. 

If  an  action  is  brought  in  a  district  which  is  not  the  proper  one  it 
may,  nevertheless,  be  tried  in  such  district  unless  the  defendant,  upon 
the  joinder  of  issue,  demand  its  removal  to  the  proper  district.  The  jus- 
tice cannot  transfer  the  cause  to  another  district  of  his  own  motion. 
Matter  of  Nitchie,  125  App.  Div.  3Y8,  109  Supp.  Y58. 

While  a  peremptory  writ  of  mandamus,  directed  to  a  judicial  officer, 
requiring  him  to  take  cognizance  of  a  proceeding  in  his  court,  may  only 
be  issued,  in  the  first  instance,  where  the  applicant  establishes  a  clear 
right  to  the  mandamus  as  a  matter  of  law  (Code  Civ.  Pro.,  §  20Y0), 
and  it  will  never  be  issued  against  a  court  or  judicial  officer  when  there 
is  a  remedy  by  appeal  from  a  decision  which  is  attacked  as  being 
erroneous,  the  writ  is  properly  invoked  upon  the  denial  by  the  Surro- 
gate's Court  of  an  ex  parte  application  for  leave  to  account  made  by  a 
substituted  trustee. 

A  Surrogate's  Court  has  power  by  statute  to  entertain  a  proceeding 
for  the  judicial  settlement  of  the  accounts  of  a  trustee  appointed,  by  the 
Supreme  Court,  as  the  successor  of  a  deceased  testamentary  trustee 
named  in  a  will,  and  any  trustee,  whether  appointed  by  a  last  will  or 
testament,  or  by  any  other  competent  authority,  is  now  authorized  by 
express  legislative  enactment  to  render  his  accounts  to  that  court. 

There  is  a  technical  distinction  but  no  real  difference  between  persons 
appointed  to  execute  trusts  that  have  devolved  on  the  court  and  persons 
appointed  by  last  will  and  testament.  Their  duties  in  either  case  are 
the  same.     Matter  of  Runh,  200  N.  Y.  447,  rev'g  138  App.  Div.  Y89. 
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Subd.  9.    When  Granted  Under  Civil  Service  Law. 

The  determination  of  a  municipal  civil  service  commission  in  classify- 
ing positions  in  the  public  service,  although  involving  the  exercise  of 
judgment  and  discretion,  is  more  of  a  legislative  or  executive  character 
than  judicial  or  qium  judicial,  and,  therefore,  is  not  reviev^able  by 
certiorari. 

Such  determination,  hov^ever,  is  not  final,  but  is  subject  to  a  limited 
and  qualified  judicial  control  to  be  exercised  in  a  proper  case  by  man- 
damus. The  general  principle  that  mandamus  will  be  against  an  ad- 
ministrative officer  only  to  compel  him  to  perform  a  legal  duty  and  not 
to  direct  how  he  shall  perform  that  duty  when  the  manner  of  perform- 
ance is  in  his  discretion  is  not  a  valid  objection  to  the  use  of  that 
remedy ;  it  will  also  lie  to  compel  such  officer  to  correct  an  abuse  of  such 
discretion.  If  the  determination  clearly  violates  the  Constitution  or 
the  statute,  mandamus  will  lie  to  correct  it;  if  not,  the  courts  should 
not  intervene;  and  to  this  extent  only  should  they  exercise  their  power 
of  review.  People  ex  rel.  Schau  v.  McWilliams,  185  !N.  T.  92,  rev'g 
100  App.  Div.  176. 

The  prevailing  opinion,  after  discussion  of  the  question,  says :  "  The 
foregoing  views  lead  to  a  retraction  of  those  expressed  by  us  in  People 
ex  rel.  Sims  v.  Collier,  175  N.  Y.  196,  where  we  held  that  the  remedy 
was  not  by  mandamus  but  by  certiorari. 

Mandamus  will  lie  to  compel  the  State  Civil  Service  Commission  to 
place  certain  employees  of  the  sheriff  and  register  of  the  county  of  Kings, 
made  salaried  officers  under  the  Laws  of  1901,  chapter  705,  page  1749, 
and  chapter  706,  page  1754,  in  the  exempt  class,  they  having  been  placed 
by  such  Commission,  in  the  exercise  of  its  judgment,  in  the  competitive 
class  of  the  civil  service.  78  App.  Div.  620,  79  Supp.  671,  and  79  App. 
Div.  636,  80  Supp.  1146;  rev'd,  People  ex  rel.  Sims  v.  Collier,  175  N. 
Y.  196.     (See  185  IST.  Y.  92.) 

Upon  an  application  to  set  aside  a  competitive  civil  service  examina- 
tion and  to  revoke  certifications  to  appointments  to  positions  based 
thereon,  the  court  will  not  intervene  if  the  action  of  the  civil  service 
commission  is  not  probably  illegal.  Matter  of  Darling  v.  Maguire,  70 
Misc.  597. 

In  Matter  of  Dill  v.  Wheeler,  185  N".  Y.  106,  it  is  further  held  that, 
"  While  mandamus  is  the  proper  remedy  to  compel  a  municipal  civil 
service  commission  to  correct  an  illegal  classification  of  positions  in  the 
public  service,  it  will  not  lie  when  the  determination  of  the  commission 
does  not  constitute  an  abuse  of  discretion  and  it  cannot  be  said,  there- 
fore, to  be  illegal. 

The  State  Civil  Service  Commission  acts  in  a  quasi-juiicia}  capacity 
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in  making  rules  and  regulations  subjecting  the  incumbents  of  certain 
positions  to  competitive  examination,  and  their  action  cannot  be  reviewed 
or  set  aside  in  mandamus  proceedings  at  the  instance  of  a  removed 
officer.  People  ex  rel.  O'Toole  v.  Hamilton,  44  Misc.  577,  90  Supp.  97 ; 
aff'd,  98  App.  Div.  59,  90  Supp.  547. 

The  State  Comptroller  has  power  to  remove  an  employee  in  his  office 
for  any  cause  other  than  political  consideration. 

Where  a  civil  service  employee  seeks  reinstatement  by  mandamus  on 
the  ground  that  his  removal  was  in  violation  of  section  25  of  the  Civil 
Service  Law,  the  only  issue  is  whether  he  was  removed  for  political  rea- 
sons.    People  ex  rel.  Gallup  v.  Williams,  139  App.  Div.  355. 

A  writ  of  mandamus  to  compel  an  appointment  to  a  position  under  the 
Civil  Service  Law  can  be  issued  only  when  the  right  to  it  is  clear 
and  absolute,  and  it  is  doubtful  if  it  can  issue  conditionally  to  become 
operative  upon  complying  with  the  requirement  of  a  qualifying  ex- 
amination. People  ex  rel.  Huber  v.  Adam,  116  App.  Div.  613,  101 
Supp.  925. 

The  writ  will  issue  to  compel  selection  of  inspectors  of  election  by 
police  board.  People  v.  Wheeler,  18  Hun,  540.  It  will  issue  to  compel 
an  election  to  fill  vacancy  in  office  of  alderman,  and  fix  date  of  election. 
People  V.  Common  Council,  77  IST.  Y.  503;  dist'd,  97  N.  Y.  274.  But 
there  is  no  power  to  go  behind  election  returns  as  in  quo  warranto.  Peo- 
ple V.  Supervisors,  58  How.  141. 

It  will  lie  to  the  Civil  Service  Commission  to  compel  them  to  place  the 
name  of  the  relator  on  the  list  of  eligibles  under  the  Civil  Service  Act, 
where  his  name  has  been  illegally  stricken  therefrom.  People  ex  rel. 
Van  Petien  v.  Cobb,  13  App.  Div.  56. 

Eule  15  of  the  municipal  civil  service  rules  of  the  city  of  New  York, 
providing  for  an  efficiency  record  of  employees,  which  may  be  considered 
on  an  examination  for  promotion,  requires  a  carefully  prepared  record 
made  from  month  to  month  of  services  which  have  been  rendered.  It 
contemplates  a  record  made  at  a  time  when  the  person  is  not  an  active 
candidate  for  promotion,  and  should  deal  with  "  comparative  conduct, 
seniority  and  efficiency  in  previous  service." 

Hence,  where  no  such  record  was  kept,  but  prior  to  an  examination 
for  promotion  in  the  department  of  docks  and  ferries  a  record  was  filed 
giving  an  employee  credit  for  fidelity,  excellency,  etc.,  and  stating  that 
other  employees  were  "  good,"  "  very  good,"  etc.,  but  without  stating  the 
period  of  service  of  the  several  applicants,  the  one  rated  as  "  excellent," 
etc.,  is  not  entitled  to  a  higher  credit  than  the  others. 

As  under  the  circumstances  aforesaid,  the  civil  service  commission 
is  under  no  absolute  legal  duty  to  give  the  applicant  a  higher  rating  than 
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the  others,  he  is  not  entitled  to  a  writ  of  mandamus  compelling  it  to  do 
so.     People  ex  rel.  Steele  v.  McOuire,  139  App.  Div.  680. 

A  petition  for  a  writ  of  mandamus  to  compel  the  municipal  civil 
service  commission  of  the  city  of  JSTew  York  to  give  the  relator  a  special 
examination  for  promotion  upon  the  ground  that  he  had  been  unlaw- 
fully removed  from  office  when  a  prior  examination  was  held  will  be 
denied  for  laches  where  it  appears  that  ten  months  elapsed  between  the 
time  the  relator  was  denied  the  special  examination  and  his  application 
for  the  writ.  Such  delay  is  not  excused  by  the  fact  that  the  relator's 
attorney  advised  him  to  await  the  determination  of  an  appeal  in  another 
proceeding  involving  similar  questions. 

Moreover,  the  moving  papers  are  fatally  defective  where  it  appears 
that  the  relator  made  no  application  to  enter  the  regular  examination 
for  promotion  and  he  does  not  show  that  he  is  eligible  or  would  have 
taken  the  examination  if  he  had  not  been  dismissed  before  it  was  held. 
People  ex  rel.  Beith  v.  Polk,  138  App.  Div.  497. 

Although  the  civil  service  commission  of  the  city  of  New  York  in 
determining  the  relative  standing  upon  the  list  of  eligibles  of  one  who 
has  passed  a  civil  service  examination  for  promotion  in  the  first  depart- 
ment may  increase  his  rating  by  reason  of  meritorious  acts  for  which  he 
has  been  placed  upon  the  roll  of  honor  by  the  fire  department,  it  can  only 
consider  such  eiSciency  record  as  it  exists  at  the  time  of  his  examina- 
tion. The  rating  should  not  be  increased  by  reason  of  the  fact  that, 
after  the  examination,  the  fire  department  makes  an  official  recognition 
of  former  meritorious  acts. 

Mandamus  will  not  lie  to  compel  an  increase  in  the  applicant's  rating 
merely  because  the  civil  service  commission  has  erroneously  credited 
other  applicants  with  a  recognition  of  merit  made  after  their  examina- 
tion.    Matter  of  Beck,  135  App.  Div.  156. 

The  determination  of  a  municipal  civil  service  board  placing  a  certain 
position  in  the  competitive  class  is  not  judicial  in  its  character,  and,  if 
erroneous,  the  proper  action  may  be  directed  by  mandamus.  People  ex 
rel.  Coit  v.  Wheeler,  56  Misc.  289,  106  Supp.  450. 

Mandamus  does  not  lie  to  compel  a  municipal  civil  service  commis- 
sion to  reclassify  positions  so  as  to  make  them  non-competitive  unless  the 
State  Commissioners  are  made  parties,  as  any  reclassification  is  subject 
to  their  approval.     Matter  of  Hammond  v.  Bicker,  140  App.  Div.  19. 

Although  mandamus  is  the  proper  remedy  to  correct  an  illegal  or 
erroneous  classification  by  a  municipal  civil  service  commission,  it  can- 
not be  invoked  where  the  position  in  question  is  of  such  a  character  that 
its  classification  rests  in  the  determination  and  judgment  of  the  commis- 
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sion  and  is  not  properly  subject  to  review  by  the  courts.  Matter  of  Dill, 
185  N.  Y.  106,  aff'g  100  App.  Div.  155. 

Where  a  question  arises  as  to  the  proper  classification  of  a  position 
held  by  an  applicant  for  a  writ  of  mandamus  to  compel  the  civil  service 
commission  to  certify  his  pay-rolls,  whether  the  position  is  in  the  exempt 
class  under  the  Civil  Service  Law  and  the  rules,  or  is  subject  to  com- 
petitive examination,  in  a  case  where  the  facts  are  undisputed  and  only 
one  inference  can  reasonably  be  drawn  as  to  the  confidential  character 
of  the  position,  a  question  of  law  is  presented  for  the  determination  of 
the  courts,  and  mandamus  is  the  proper  remedy.  Matter  of  Peters  v. 
Adams,  56  Misc.  29,  106  Supp.  158. 

Under  section  1543  of  the  revised  charter  of  the  city  of  New  York 
providing  that  when  an  office  or  official  proceeding  is  abolished  the  in- 
cumbent shall  be  deemed  to  be  suspended  without  pay,  and  shall  be  enti- 
tled to  reinstatement  in  the  same  office  or  position,  or  any  correspond- 
ing or  similar  office  or  position,  if  within  one  year  there  is  need  for 
his  services,  and  directing  the  commission  to  certify  him  for  reinstate- 
ment, a  determination  by  the  municipal  civil  service  commission  that  the 
duties  of  the  newly-created  position  are  not  similar  to  those  performed 
by  him  in  his  former  position  is  gtiosi-judicial  in  its  character  and  can- 
not be  reviewed  by  mandamus.  Donovan  v.  Cantor,  89  App.  Div.  50, 
85  Supp.  406. 

On  a  proceeding  for  a  mandamus  to  compel  a  civil  service  board  to 
place  relator's  name  on  the  eligible  list  by  virtue  of  a  rating  obtained  on 
an  examination  for  merit  under  the  act  of  1897,  he  may  show  that  he 
applied  to  the  common  council  for  an  examination  for  fitness  in  order 
to  sustain  a  claim  that  the  board  sought  to  defeat  the  provisions  of  the 
statute.    People  ex  rel.  Drake  v.  Knauber,  163  IST.  Y.  23. 

A  veteran  volunteer  fireman  in  the  civil  service  whose  removal  is 
sought  may  waive  his  statutory  right  to  a  notice  and  hearing.  Thus,  he 
may  waive  it  by  a  failure  to  assert  his  claim  as  such  veteran  where  his 
status  has  not  already  been  brought  to  the  knowledge  of  the  officer  having 
the  power  of  removal.  People  ex  rel.  Boss  v.  Dooling,  132  App.  Div. 
50,  116  Supp.  371. 

One  who  seeks  reinstatement  by  mandamus  to  a  public  office  on  the 
ground  that  he  holds  a  position  in  the  classified  civil  service,  subject  to 
competitive  examination  and  entitled  to  an  opportunity  to  be  heard 
before  removal,  must  show  by  his  petition  that  he  holds  his  position  law- 
fully and  had  passed  the  examination  required  to  make  his  appointment 
legal,  otherwise  he  is  a  de  facto  officer  only  and  has  no  title  to  the  office. 
The  above  requirement  of  the  petition  is  not  met  by  a  mere  allegation 
that  at  a  day  stated  the  petitioner  was  duly  appointed  to  the  position  of 
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assistant  deputy  sheriff,  etc.,  such  allegation  of  due  appointment  being 
a  mere  conclusion  of  law  and  not  a  statement  of  fact.  Mwtter  of  Meehan 
V.  Flaherty,  119  App.  Div.  128,  103  Supp.  1058. 

In  case  a  person  holding  a  subordinate  position  in  a  department  of  the 
city  government  is  discharged  in  violation  of  section  1543  of  the  New 
York  city  charter,  without  any  investigation  as  to  charges  against  him, 
or  without  giving  him  an  opportunity  to  make  an  explanation  before  his 
removal,  the  proper  proceeding  for  his  reinstatement  is  an  application 
for  a  mandamus. 

Where,  however,  there  has  been  a  trial  of  charges  against  such  sub- 
ordinate, or  an  investigation  into  the  conduct  of  the  subordinate  upon 
notice  to  him  after  which  the  appointing  power  has  determined  that 
the  charges  or  reasons  assigned  for  his  dismissal  have  been  established 
and  are  sufficient  to  justify  a  removal,  then  the  proceeding  by  the  ap- 
pointing power  has  been  in  the  nature  of  a  judicial  determination  of  ii 
question  submitted  to  him,  and  the  proper  proceeding  to  review  such 
determination  is  by  writ  of  certiorari.  People  ex  rel.  Segee  v.  Hayes, 
106  App.  Div.  563,  94  Supp.  754. 

Where  persons  wrongfully  removed  from  competitive  positions  ap- 
pealed to  the  Court  of  Appeals  from  a  decision  holding  that  they  were 
not  regular  clerks  nor  protected  as  such  by  the  charter  of  New  York, 
and  argued  the  appeal  upon  the  basis  that  such  questions  were  con- 
trolled by  the  State  Civil  Service  Law,  as  held  by  that  court  in  another 
case  pending  such  appeal,  a  determination  by  that  court  that  the  petition 
was  not  sufficiently  broad  to  bring  the  case  within  such  decision  is  not 
such  a  former  adjudication  as  to  prevent  their  applying  for  a  mandamus 
for  reinstatement  under  the  Civil  Service  Law.  People  ex  rel.  War- 
schauer  v.  Dalton,  29  Misc.  154,  60  Supp.  876 ;  aff'd,  52  App.  Div.  37i; 
65  Supp.  342, 

Mandamus  will  lie  to  an  officer  or  appointing  power  to  compel 
observance  of  statutory  preference  in  appointment  to  public  office,  given 
to  honorably  discharged  soldiers  and  sailors  of  the  late  war.  Matter  of 
Wortman,  22  Abb.  IST.  0.  137,  2  Supp.  324.  The  statute  is  sufficiently 
comprehensive  to  embrace  ordinary  laborers,  and  does  not  limit  employ- 
ment of  veterans  to  business  positions,  and  mandamus  lies  in  favor  of  a 
laborer  to  the  commissioner  of  public  works.  Sullivan  v.  Oilroy,  55 
Hun,  285,  28  St.  Kep.  566,  8  Supp.  401.  Where,  however,  an  appoint- 
ment has  already  been  made,  mandamus  is  not  a  proper  remedy  in  favor 
of  a  veteran;  held,  also,  that  the  incumbent  should  be  made  a  party. 
People  ex  rel.  Ballou  v.  Wendell,  57  Hun,  362,  32  St.  Kep.  129,  10 
Supp.  587.  But  the  writ  will  not  lie  to  compel  the  appointment  of  a 
veteran  where  the  appointing  board  has  a  discretion  in  judging  of  the 
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qualification  for  office.  People  ex  rel.  Lockwood  v.  Saratoga  8pa,  54 
Hun,  16,  26  St.  Eep.  54,  1  Supp.  125. 

The  writ  will  not  lie  to  compel  reinstatement  to  office  on  the  ground 
that  the  relator  is  an  honorably  discharged  Union  soldier  when  he  has 
waited  eight  months  before  making  application  for  the  writ,  being 
guilty  of  laches.  People  ex  rel.  Miller  v.  Justices  of  Sessiorbs,  78  Hun, 
334,  60  St.  Eop.  720,  29  Supp.  157.  A  delay  of  two  years  and  nine 
months  is  such  laches  as  will  defeat  the  writ.  Matter  of  Oaffney,  84 
Hun,  503,  66  St.  Eep.  153,  32  Supp.  873.  So  also  is  a  delay  of  four 
months  after  discharge  from  office.  People  ex  rel.  Young  v.  Collis,  6 
App.  Div.  467,  39  Supp.  698;  Matter  of  Vanderhof,  15  Misc.  434,  72 
St.  Eep.  354,  36  Supp.  833;  afE'd,  3  App.  Div.  389. 

A  delay  of  three  years  upon  the  part  of  a  veteran  in  applying  for  a 
mandamus  to  compel  his  restoration  to  the  position  from  which  he  has 
been  removed  constitutes  such  laches  as  precludes  the  granting  of  the 
application.  People  ex  rel.  Throckmorton  v.  McCartney,  28  App.  Div. 
138,  50  Supp.  919,  84  St.  Eep.  919. 

Mandamus  to  compel  the  reinstatement  of  a  veteran  to  a  public  office 
will  be  refused  where  the  return  of  the  commissioner  of  public  works 
shows  that  the  relator  was  discharged  solely  for  negligence,  incompetence, 
and  conduct  not  consistent  with  his  position.  Such  return  is  conclusive. 
People  ex  rel.  Connor  v.  Brookfield,  2  App.  Div.  299,  73  St.  Eep.  392, 
37  Supp.  718. 

Where  the  relator,  a  veteran,  claims  to  be  illegally  discharged  by  the 
trustees  and  Superintendent  of  Public  Buildings,  the  fact  that  the  Gover- 
nor of  the  State,  a  member  of  such  board,  is  named  in  the  writ  as  an  in- 
dividual does  not  prevent  the  proceeding,  as  the  writ  does  not  require 
him  to  do  any  act  in  his  character  as  Governor,  and  it  is  not  an  attempt 
to  interfere  with  the  Executive  Department  of  the  State;  nor  will  the 
court  consider  the  question  whether  the  writ  will  be  enforced,  as  it  is  not 
presumed  that  State  officials  will  refuse  to  obey  the  law.  People  ex  rel. 
Brodericlc  v.  Morton,  24  App.  Div.  566,  49  Supp.  760;  reVd,  156  IST.  Y. 
136. 

A  veteran  deprived  of  any  right  to  preference  in  appointment  or  pro- 
motion has  a  remedy  by  mandamus,  and  it  is  not  now  a  sufficient 
answer  to  show  that  the  position  in  question  has  been  filled  by  the  ap- 
pointment of  another. 

It  is  necessary,  however,  to  make  the  incumbent  a  party  to  the  pro- 
ceeding if  his  appointment  was  a  permanent  one. 

It  seems  that  he  need  not  be  made  a  party  if  his  appointment  was 
temporary  only.  People  ex  rel.  Mesich  v.  Scanmll,  63  App.  Div.  243, 
71  Supp.  383. 
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An  honorably  discharged  war  veteran  appointed  as  laborer  in  a  State 
department  for  no  stated  term  may  be  discharged  when  the  funds  avail- 
able for  the  payment  of  his  salary  have  been  exhausted. 

Although  such  veteran  is  entitled  to  a  preference  in  the  civil  service 
even  to  the  extent  of  being  transferred  to  another  position  for  which  he 
is  fitted  if  his  former  position  has  been  abolished,  a  writ  of  mandamus 
directing  his  reinstatement  will  not  issue  in  the  absence  of  a  showing 
that  there  is  a  vacancy  in  some  position  which  he  is  fitted  to  fill,  as  the 
appointing  officer  is  not  required  to  discharge  other  competent  employees 
to  make  room  for  him.  People  ex  rel.  Forest  v.  Williams,  140  App. 
Div.  723. 

Mandamus  will  not  lie  to  compel  reinstatement  of  an  officer  where 
another  has  been  appointed  and  is  in  possession  of  the  oiEce  under  color 
of  right,  but  the  remedy  is  by  quo  warranto.  People  ex  rel.  Brymer  v. 
Scannel,  22  Misc.  298,  49  Supp.  1096,  83  St.  Eep.  1096. 

Mandamus  lies  against  commissioner  of  public  works  of  a  city  or  civil 
service  board  in  favor  of  a  veteran  to  enforce  a  preference  given  under 
the  Laws  of  1887,  chapter  464.  Matter  of  Sullivan,  55  Hun,  285; 
People  ex  rel.  Merritt  v.  Civil  Service  Board,  13  App.  Div.  309. 

When  veteran  volunteer  firemen  hold  positions  by  appointment  in  a 
city  for  an  indefinite  time,  they  may  compel  reinstatement  by  man- 
damus, if  removed  from  their  positions  without  cause.  The  rule  that  the 
courts  will  not,  at  the  instance  of  a  person  out  of  possession  of  office,  try 
the  title  to  office  by  mandamus,  but  will  leave  the  party  to  the  proceed- 
ing of  qwo  warranto,  has  reference  to  public  offices  created  by  law,  and 
is  not  applicable  to  clerks  or  employees  unlawfully  removed  from  their 
position  by  superiors.  People  ex  rel.  Drake  v.  Sutton,  88  Hun,  173, 
68  St.  Eep.  494,  34  Supp.  487. 

The  position  of  complaint  clerk  in  the  office  of  the  police  commissioner 
of  the  city  of  New  York  is  not  a  public  office,  but  that  of  a  clerk  en- 
titled to  bring  mandamus  for  reinstatement,  and  not  obliged  to  resort  to 
an  action  to  try  the  title  to  office.  People  ex  rel.  Corhhill  v.  McAdoo, 
98  App.  Div.  312,  90  Supp.  689. 

Mandamus  will  not  lie  to  restore  an  honorably  discharged  veteran  to 
a  city  office  where  another  is  holding  by  color  of  right,  especially  where 
there  are  questions  of  statutory  construction  involved  which  are  not  clear 
and  unambiguous.  Matter  of  Hardy,  17  Misc.  667.  Where  the  mayor 
of  a  city  refuses  to  make  classifications  of  civil  service  positions  as  re- 
quired by  statute,  or  if  he  does  it  improperly,  he  may  be  compelled  by 
mandamus,  or  in  some  cases  by  certiorari,  to  do  his  duty  in  this  respect; 
but  a  taxpayer's  action  to  restrain  the  payment  of  salaries  earned  by 
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appointee  is  not  an  appropriate  remedy.  Chittenden  v.  Wurster,  152 
K  Y.  345,  rev'g  14  App.  Div.  483. 

Tlie  alternative  writ  is  a  proper  means  of  determining  whether  the 
relator,  an  honorably  discharged  soldier,  was  performing  the  same  duties 
as  one  not  a  soldier,  where  the  relator  has  been  discharged  in  violation 
of  the  statutory  preference.  Matter  of  McCloskey  v.  Willis,  15  App. 
Div.  694. 

Where  neither  the  basis  for  an  attempted  increase  in  the  salary  of  a 
clerk  in  the  bureau  of  assessments  and  arrears  in  the  city  of  New  York, 
nor  the  fact  that  his  proposed  promotion  is  based  upon  some  qualifica- 
tion to  be  ascertained  by  civil  service  examination  so  as  to  bring  the 
case  outside  the  constitutional  provision,  is  shown,  and  it  appears  that, 
when  his  promotion  was  attempted,  an  honorably  discharged  veteran 
blocked  his  advancement,  though,  under  a  classification  subsequently 
made,  the  veteran  would  not  be  eligible  for  promotion,  the  clerk  must 
abide  by  the  situation  as  it  existed  on  the  date  of  his  attempted  pro- 
motion, and  is  not  entitled  to  a  peremptory  writ  of  mandamus.  Matter 
of  Dryer,  52  Misc.  612,  102  Supp.  922. 

A  writ  of  mandamus  to  reinstate  a  tenement-house  inspector  on  the 
ground  that  he  was  dismissed  without  an  opportunity  to  explain,  denied, 
where  it  appears  that  he  was  really  dismissed  on  sufficient  reason,  and 
after  opportunity  for  explanation  as  required  by  the  Laws  of  1901, 
chapter  466,  section  1543,  though  by  mistake  the  commissioners  entered 
on  the  record  a  charge  subsequently  made,  which  entry  was  corrected  be- 
fore the  hearing  of  this  motion.  People  ex  rel.  April  v.  Butler,  122 
App.  Div.  Y90,  107  Supp.  833. 

Where  a  writ  of  mandamus  requires  the  restoration  of  the  relator  to 
the  position  from  which  he  has  been  wrongfully  discharged,  it  requires 
the  restoration  to  duties  similar  to  those  performed  in  so  far  as  the 
affairs  of  the  department  will  reasonably  permit. 

Where  the  respondent  has  no  voice  in  fixing  the  salary  he  cannot  be 
adjudged  guilty  of  contempt  in  failing  to  restore  the  relator  to  his 
original  salary.  People  ex  rel.  La  Chicotte  v.  Stevenson,  57  Misc.  64, 
108  Supp.  860. 

Under  section  1543  of  the_  Greater  New  York  charter  (L.  1897,  chap. 
378,  as  am'd  by  L.  1901,  chap.  466),  where  a  position  in  the  civil 
service  of  the  city  of  New  York  has  been  abolished  and  a  different 
position  involving  similar  duties  has  been  created  and  the  appointing 
officer  neither  makes  a  valid  appointment  to  the  newly-created  position 
nor  makes  any  request  of  the  civil  service  commission  for  the  name  of 
the  person  entitled  to  the  position,  the  court  is  not  justified  in  granting 
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a  peremptory  writ  of  mandamus  requiring  th«  appointing  officer  to 
forthwith  appoint  the  removed  officer  to  the  newly-created  position.  It 
is  only  where  there  is  need  for  his  services  that  the  removed  official  is 
entitled  to  be  reinstated,  and  such  need  is  to  be  determined  by  the  ap- 
pointing officer  as  evidenced  by  his  request  to  the  civil  service  commis- 
sion for  the  name  of  the  person  entitled  to  the  position.  Matter  of  Mor- 
rison V.  Cantor,  76  App.  Div.  480,  78  Supp.  385;  aff'd,  173  N.  Y.  646.. 

Where  appointments  have  been  duly  made  from  an  eligible  list  fur- 
nished by  the  civil  service  commissioners,  the  remedy  of  a  person  whose 
name  was  omitted  from  the  list  by  the  mistake  of  the  commissioners  is 
not  by  mandamus  to  compel  a  cancellation  of  the  appointments  made 
and  his  own  appointment  to  the  place,  but  by  a  proceeding  to  test  the 
title  of  the  appointees.  People  ex  rel.  Mullen  v.  Sheffield,  24  App.  Div. 
214,  48  Supp.  796,  82  St.  Eep.  796. 

Mandamus  will  lie  to  a  civil  service  commission  to  compel  the  rein- 
statement of  a  relator's  name  on  the  list  of  eligibles  when  it  has  been  re- 
moved therefrom  solely  on  account  of  his  advanced  age  and  feeble 
physical  condition.    People  ex  rel.  Van  Petten  v.  Cohh,  13  App.  Div.  56. 

Mandamus  will  not  lie  to  compel  reinstatement  to  an  office  where  the 
head  of  the  department  has  power  by  statute  to  discharge  employees 
without  assigning  reasons  therefor  thirty  days  after  appointment.  Sheri- 
dan V.  Willis,  6  App.  Div.  132,  39  Supp.  884.  Mandamus  will  not  lie 
to  compel  a  public  officer  to  notify  the  civil  service  commission  of  cer- 
tain vacancies  in  his  department  and  to  request  a  certification  of  names 
of  those  graded  as  available,  in  a  case  where  the  public  officer  has  au- 
thority to  determine  the  number  of  clerks  and  subordinates  which  he  re- 
quires in  his  department.  People  ex  rel.  Tregashis  v.  Palmer,  9  App. 
Div.  252. 

A  peremptory  writ  of  mandamus  against  a  mayor  and  common 
council  of  a  city  to  compel  the  reinstatement  of  relator  to  a  public  office 
will  not  lie  where  the  question  as  to  the  abolition  of  the  office  in  good 
faith  by  the  municipality  is  raised,  though  an  alternative  writ  should 
issue  for  the  trial  of  such  questions.  People  ex  rel.  Corrigan  v.  Mayor, 
149  K  Y.  215. 

Mandamus  will  not  lie  to  officers  of  a  city  to  compel  them  to  restore 
a  person  to  an  office  which  has  been  abolished  in  good  faith.  People 
ex  rel.  Linnehin  v.  Ennis,  18  App.  Div.  412.  Where  a  question  is 
raised  as  to  whether  a  municipal  office  was  abolished  in  good  faith,  only 
the  alternative  writ  can  issue  and  the  relator  should  move  promptly;  a 
delay  of  ten  months  requires  explanation.  People  ex  rel.  Vanderhoof 
V.  Palmer,  3  App.  Div.  389. 

A  mandamus  will  not  lie  to  reinstate  a  fireman  illegally  retired  and 
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placed  on  the  pension-roll,  where  he  failed  to  complain  of  such  retire- 
ment for  two  years,  and  his  papers  do  not  show  whether  he  drew  his 
pension  during  that  time  and  whether  the  position  had  been  filled. 
People  ex  rel.  8hea,  v.  Bryant,  28  App.  Div.  480,  51  Supp.  119,  85  St. 
Eep.  119. 

A  mandamus  will  not  lie  against  the  board  of  managers  of  a  State 
hospital  to  compel  the  reinstatement  of  an  employee  where  the  super- 
intendent of  the  hospital  is  alone  empowered  to  appoint  and  discharge 
employees.  Matter  of  Porter  v.  Howland,  24  Misc.  434;  sub  nom.. 
Porter  v.  Howlmd,  53  Supp.  683,  87  St.  Eep.  683. 

Since  the  amendment  of  the  Veterans  Act  by  chapter  821  of  the  Laws 
of  1896,  the  remedy  for  wrongful  removal  is  by  mandamus  and  not  by 
qiio  warranto.  People  ex  rel.  Tate  v,  Dalton,  158  ]^.  Y.  204,  aflf'g  34 
App.  Div.  6. 

Where  the  removal  of  a  veteran  from  office  is  made  in  bad  faith,  no 
demand  for  reinstatement  need  be  made  before  application  for  a  writ  of 
mandamus.  People  ex  rel.  Bean  v.  Clausen,  50  App.  Div.  324,  63  Supp. 
1064. 

A  veteran  fireman  who  had  been  appointed  inspector  in  the  bureau  of 
fire  alarm,  telegraph,  and  electric  appliances  of  the  former  city  of  New 
York,  was  transferred  to  the  position  of  inspector  in  the  department  of 
public  buildings,  lighting,  and  supplies  of  the  present  city  of  New  York 
from  which  position  he  was  wrongfully  removed,  without  a  hearing  on 
charges  preferred,  in  violation  of  chapter  5Y7,  Laws  of  1892.  Held, 
that  he  was  entitled  to  a  common-law  writ  of  mandamus  to  compel  his 
reinstatement  as  inspector  in  the  department  of  public  buildings,  light- 
ing, and  supplies.  People  ex  rel.  Coveney  v.  Kearney,  44  App.  Div. 
449,  61  Supp.  41,  30  Civ.  Pro.  12;  affd,  161  N.  Y.  648, 

Where  an  inspector  of  buildings  was  suspended  in  1896  and  finally 
removed  without  a  hearing  in  December,  1897,  and  served  notice  de- 
manding reinstatement  in  February,  1898,  and  again  in  April,  claiming 
his  privilege  as  a  veteran,  a  motion  for  a  mandamus  made  in  May  should 
not  be  denied  on  the  ground  of  laches.  People  ex  rel.  O'Connor  v. 
Brady,  49  App.  Div.  238,  63  Supp.  145. 

A  mandamus  will  not  lie  to  compel  the  commissioner  of  water  supply 
to  reinstate  a  veteran  wrongfully  removed  from  a  clerkship  in  a  branch 
office  of  the  department,  as  the  commissioner  has  no  power  to  do  so. 
People  ex  rel.  Tate  v.  Dalton,  158  N.  Y.  204,  aff'g  34  App.  Div.  6,  53 
Supp.  1060. 

The  remedy  by  mandamus  for  wrongful  removal  has  not  been  extended 
to  exempt  firemen,  but  in  such  case  the  remedy  is  by  action.  People 
ex  rel.  Cochrane  v.  Tracy,  35  App,  Div.  265,  54  Supp,  1070. 
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A  member  of  the  uniformed  force  of  the  fire  department  of  the  city  of 
New  York,  who  had  been  absent  without  leave  more  than  five  days  and 
was  dropped  from  the  rolls,  held,  not  entitled  to  mandamus  for  rein- 
statement. People  ex  rel.  Bice  v.  Sturgis,  77  App.  Div.  636,  78  Supp. 
1037. 

Where  the  civil  service  commissioners  certify  an  eligible  list  of  persons 
for  an  appointment,  certifying  that  one  is  a  veteran,  such  certificate  suffi- 
ciently advises  the  appointing  power  of  his  right  to  a  preference  in  ap- 
pointment. People  ex  rel.  Hamilton  v.  Strajtton,  79  App.  Div,  149,  80 
Supp.  269 ;  aff'd,  174  K  Y.  531. 

Mandamus  will  not  lie  to  review  the  rating  given  to  a  veteran  by  the 
examining  board.  Allaire  v.  Krvox,  62  App.  Div.  29,  70  Supp.  845,  aff'g 
33  Misc.  555,  68  Supp.  889 ;  aff'd,  168  K  Y.  642. 

Where  the  answer  to  a  petition  for  mandamus  to  compel  relator's  re- 
instatement in  office  puts  in  issue  the  allegation  that  relator  is  an  honor- 
ably discharged  veteran  and  denies  his  discharge  from  employment,  and 
certain  allegations  of  bad  faith  in  relator's  removal,  the  relator  is  entitled 
to  the  alternative  and  not  the  peremptory  writ.  Pratt  v.  Phelan,  67 
App.  Div.  349,  73  S^pp.  823. 

Where  it  appears  that  the  position  from  which  a  veteran  was  removed 
has  been  abolished  for  economical  reasons  and  there  is  no  other  position 
which  the  relator  is  fitted  to  fill,  a  mandamus  requiring  his  assignment 
to  another  position  at  the  same  salary  should  not  be  granted.  People 
ex  rel.  Croft  v.  Keating,  49  App.  Div.  123,  63  Supp.  71;  aff'd,  164 
JSr.  Y.  64. 

An  application  for  a  mandamus  to  reinstate  a  veteran  whose  office  had 
been  abolished  for  the  sole  purpose  of  removing  him  therefrom  will  not 
be  denied  on  the  ground  of  laches  because  not  brought  until  about  six 
months  after  the  removal,  where  he  had  no  reason  to  doubt  for  the  first 
three  months  that  the  position  had  been  abolished  in  good  faith  and  after 
that  date  inquiry  had  to  be  made  whether  it  had  been  revived  or  had 
never  ceased  to  exist.  Matter  of  McDonald,  34  App.  Div.  512,  54  Supp. 
525. 

Where  a  person  holding  a  position  in  the  city  of  Kew  York  under  the 
classified  civil  service  was  not  discharged  until  he  had  been  notified  of 
the  charges  against  him  and  given  an  opportunity  to  appear  and  answer, 
mandamus  does  not  lie  to  compel  his  reinstatement. 

Mandamus  is  not  a  writ  of  review,  and  where  an  opportunity  to  appear 
and  answer  was  given  the  court  will  not  consider  the  merits  of  the  charges. 

Such  person  is  not  entitled  to  a  peremptory  mandamus  ordering  his  re- 
instatement because  the  head  of  the  department  did  not  immediately  file 
reasons  for  the  removal  as  required  by  the  charter  and  the  civil  service 
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rules,  if  he  supplied  the  omission  promptlj  when  his  attention  was  called 
to  it.    People  ex  rel.  Brown  v.  O'Brien,  137  App.  Div.  311,  122  Supp.  25. 

The  position  of  transfer  tax  appraiser  is  one  for  which  a  competitive 
examination  is  practicable  and  the  State  Civil  Service  Commission  may 
not  classify  the  position  as  exempt,  it  being  neither  specifically  exempted 
by  statute  nor  confidential  within  the  meaning  of  the  Civil  Service  Law, 
and  mandamus  lies.    Matter  of  Weeks  v.  Kraft,  72  Misc.  134. 

While  there  is  nothing  in  the  Civil  Service  Law  which  prevents  the 
abolishment  of  a  position  in  the  civil  service  of  the  State  held  by  a 
veteran  fireman  who  has  properly  and  satisfactorily  discharged  his  duties, 
he  must  be  provided  with  a  similar  position. 

If  the  position  of  paymaster  in  the  State  Department  of  Public  Build- 
ings, held  by  a  veteran  fireman,  is  abolished  in  bad  faith  and  not  in  the 
interest  of  economy,  the  veteran  fireman  is  entitled  to  be  restore,d ;  if  the 
position  is  abolished  in  good  faith  and  the  duties  of  a  position  created 
are  similar  to  the  position  of  those  of  the  position  abolished,  the  veteran 
is  entitled  to  a  transfer  to  such  position.    Matter  o/  Hay,  72  Misc.  434. 

The  petitioners,  being  police  sergeants,  were  appointed  from  the  eli- 
gible list  in  the  manner  prescribed  by  law  to  be  police  captains,  and 
served  as  such;  held,  that  they  were  entitled  to  a  writ  of  mandamus  to 
compel  their  certification  on  the  monthly  pay-rolls  as  such,  and  fraud  on 
part  of  former  police  commissioners,  through  which  the  appointments 
were  made,  could  not  be  set  up  in  the  mandamus  proceeding.  Toole  v. 
Ogden,  39  Misc.  581,  80  Supp.  584. 

Mandamus  is  not  an  .appropriate  remedy,  within  section  537  of  the 
charter  of  the  city  of  New  York,  for  the  purpose  of  reviewing  the  action 
of  the  head  of  a  department  in  removing  an  employee.  People  ex  rel. 
Holden  v.  Woodhury,  88  App.  Div.  593,  85  Supp.  161. 

Where  one  is  appointed  by  municipal  authority  to  the  position  of  assist- 
ant engineer,  although  by  subsequent  classification  the  municipal  engineer 
is  classified  into  several  grades  and  a  salary  equal  to  that  paid  such 
appointee  is  affixed  to  lower  grades  of  such  engineer,  he  still  remains  an 
assistant  engineer,  and  advancement  of  his  salary  to  that  of  assistant 
engineer  under  the  new  classification  is  not  a  promotion. 

Where  the  municipal  civil  service  commission  refuse  to  certify  the  pay- 
roll providing  for  the  payment  of  the  advanced  salary  to  such  employee, 
and  he  applies  for  a  mandamus  to  compel  such  certification,  no  claim 
being  made  that  the  existing  rules  of  the  local  civil  service  commissioners 
not  proper  and  binding  upon  those  affected  by  them,  and  the  records  of 
said  commission  disclose  facts  showing  the  validity  of  relator's  right  to 
his  position  of  assistant  engineer,  his  motion  to  compel  certification  of  his 
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pay-roll  is  not  a  collateral  attack  on  the  civil  service  rules;  and,  therefore, 
neither  the  mayor  nor  the  state  civil  service  commission  is  a  necessary 
party  to  the  motion.    People  ex  rel.  Halleran  v.  Creelman,  73  Misc.  377. 

Subd.    10.    When  Granted  in  Matters  Relating*  to  Taxation. 

Mandamus  will  lie  to  a  State  Comptroller  to  compel  him  to  hear  and 
determine  an  application  made  by  a  purchaser  of  real  estate,  at  a  city 
tax  sale,  to  cancel  the  sale  and  refund  the  purchase  money,  where  such 
purchaser  presents  proof  to  show  that'the  tax  was  invalid.  People  ex  rel. 
Ostrander  v.  Chapin,  105  JST.  Y.  309.  But  the  writ  will  not  lie  to  the 
Comptroller  to  make  any  particular  decision  or  to  set  aside  a  decision 
already  made  as  to  who  is  entitled  to  purchase  money  paid  upon  the  in- 
valid sale  of  land  for  taxes ;  and  upon  such  proceedings  the  sufficiency  of 
the  evidence  upon  which  the  decision  was  based  may  not  be  reviewed. 
Pevple  ex  rel.  Millard  v.  Chapin,  104  N.  Y.  96.  Where  a  board  of 
assessors  has  acted  and  rendered  judgment  in  assessment  proceedings, 
mandamus  is  not  proper  remedy  to  review  the  judgment;  such  review 
should  be  had  by  certiorari.  People  ex  rel.  Osborne  v.  Gilonn,  24  Abb. 
]Sr.  C.  125,  30  St.  Eep.  515,  9  Snipp.  563,  18  Civ.  Pro.  112. 

Mandamus  will  lie  to  compel  the  comptroller  of  a  city  to  issue  and 
negotiate  bonds  in  order  to  pay  the  State  Treasurer  taxes  which  are 
owing  from  said  city.  Matter  of  Attorney-General  v.  Myers,  58  Hun, 
218,  34  St.  Eep.  284,  12  Supp.  754.  The  writ  will  lie  to  a  county 
treasurer  to  compel  him  to  invest  money  collected  as  taxes  as  provided  by 
statute.  Spoiulding  v.  Arnold,  125  E".  Y.  194,  34  St.  Eep,  980.  Man- 
damus will  not  lie  to  compel  a  collector  of  taxes  to  correct  his  books  so  as 
to  conform  to  the  apportionment  in  a  case  where  there  is  fraud  on  the 
part  of  the  relator.  People  ex  rel.  Wood  v.  Assessors,  137  N.  Y.  201,  50 
St.  Eep.  404. 

The  writ  will  not  lie  to  a  board  of  assessors  to  require  them  to  correct 
the  assessment-rolls  where  they  have  no  authority  to  do  so.  Matter  of 
Pop-off,  10  Misc.  272,  63  St.  Eep.  438,  31  Supp.  2.  The  writ  lies  to 
assessors  to  compel  them  to  strike  out  the  assessment  and  taxes,  and  to 
restrain  the  collection  thereof,  where  the  property  was  included  in  the 
assessment  by  mistake.  People  ex  rel.  Nostrand  v.  Wilson,  119  N.  Y. 
515.  See  in  connection  with  mandamus  relating  to  taxes,  People  ex  rel. 
Flower  v.  BlecTcwenn,  55  Hun,  169. 

Mandamus  is  a  proper  remedy  to  compel  the  registrar  of  arrears  to 
receive  unpaid  taxes,  and  cancel  a  sale  therefor,  and  a  purchaser  who 
has  not  received  a  conveyance  is  not  a  necessary  party.  People  ex  rel. 
Cooper  V.  Registrar  of  Arrears,  114  ISF.  Y.  19,  22  St.  Eep.  158. 

The  proper  officer  may  be  compelled  to  accept  payment  of  taxes  by 
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mandamus,  and  the  Statute  of  Limitation  is  no  bar.  People  v.  Cadyj,  51 
Super.  Ot.  316. 

Mandamus  will  issue  in  a  proper  case  to  compel  a  register  to  accept 
from  owners  arrears  for  taxes,  even  though  an  invalid  sale  has  been  made. 
Clementi  v.  Jackson,  92  N.  Y.  591. 

A  petition  for  a  writ  of  mandamus  for  the  cancellation  of  tax  sales 
based  only  on  allegations  on  information  and  belief,  without  stating  the 
sources  of  information,  should  be  denied,  though  met  only  by  an  affidavit 
which  is  insufficient  to  raise  an  issue.  People  ex  rel.  Bourke  v.  Orout, 
107  App.  Div.  228,  94  Supp.  1101. 

Where  the  statute  directs  assessors  in  New  York  city  to  assess  an 
amount  "  with  interest,"  and  the  sum  assessed  includes  the  interest,  such 
sum  is  fixed  as  the  result  of  a  gitosi-judicial  act,  and  mandamus  cannot 
issue  to  compel  the  acceptance  of  a  less  sum,  though  the  assessment  be 
erroneous,  for  the  reason  that  the  interest  charged  is  not  that  afforded  by 
the  statute.  In  such  case  the  only  affirmative  remedy  of  the  landowner 
is  that  prescribed  by  title  3,  chapter  17,  of  the  Greater  New  York 
charter.     Matter  of  Hagemeyer,  113  App.  Div.  472,  99  Supp.  369. 

The  remedy  to  review  an  assessment  for  the  purposes  of  taxation  which 
is  illegal,  erroneous,  and  unequal  is  by  certiorari  under  section  250  of  the 
General  Tax  Law,  or  under  section  2120  of  the  Code;  after  the  expiration 
of  the  time  within  which  the  remedy  by  certiorari  may  be  invoked,  the 
aggrieved  person  will  not  be  granted  a  peremptory  writ  of  mandamus 
directing  the  cancellation  of  the  assessment,  but  will  be  left  to  whatever 
remedy  he  may  have  in  equity  or  at  law.  People  ex  rel.  Cochrane  v. 
Feitner,  44  App.  Div.  239,  60  Supp.  614. 

The  granting  of  a  common-law  mandamus  is  in  the  discretion  of  the 
court  which  will  refuse  it  where  there  is  another  adequate  remedy  pro- 
vided by  statute.  The  writ  will,  therefore,  be  refused  to  direct  the  strik- 
ing of  an  assessment  from  the  roll  where  the  relator  has  a  remedy  by 
certiorari  in  which  all  adequate  relief  may  be  obtained.  People  ex  rel. 
N.  Y.  &  HarlemyR.  R.  Co.  v.  Bd.  of  Taxes  and  Assessments,  166  E".  Y. 
154,  dism'g  55  App.  Div.  544. 

Mandamus  will  not  be  sustained  to  compel  the  commissioners  of  taxes 
and  assessments  to  remit  a  personal  tax  unlawfully  assessed  upon  a  non- 
resident, the  remedy  being  by  certiorari.  People  ex  rel.  Bliss  v.  Feitner, 
72  App.  Div.  45,  76  Supp.  219. 

The  cancellation  of  the  sale  and  the  payment  of  the  surplus  may  be 
compelled  by  mandamus  and  the  certificate-holder  is  not  required  to  re- 
cover a  judgment  as  a  condition  precedent.  People  ex  rel.  McCUnchie  v. 
Prendergast,  140  App.  Div.  235. 

Where  the  petition  for  a  writ  of  mandamus  to  compel  the  cancellation 
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of  a  tax  sale  alleges  that  no  lease  of  the  premises  was  issued  to  the  pur- 
chaser, an  allegation  in  the  answering  affidavit  that  leases  were  issued  to 
such  purchasers  as  surrendered  the  certificates  of  sale  is  no  proof  that 
such  certificate  was  surrendered. 

Mandamus  lies  against  the  proper  public  officers  to  compel  them  to 
accept  payment  of  a  void  tax  and  to  cancel  a  sale  based  thereon,  even 
though  the  purchaser  at  the  sale  is  not  a  party  to  the  proceeding  so  that 
his  rights  cannot  be  adjudicated  therein.  People  ex  rel.  National  Parle 
Bank  v.  Metz,  141  App.  Div.  600. 

Subd.  11.    When    Granted    Against    Private    Corporations    and 

Associations. 

The  writ  lies  to  private  corporations  only  where  the  duty  concerned 
and  attempted  to  be  coerced  is  specific  and  plainly  imposed  upon  the 
corporation.  People  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  104  K  Y.  58,  rev'g 
40  Hun,  57. 

The  writ  will  lie  to  corporations  to  compel  them  to  act  in  the  line  of 
their  duty,  and  in  cases  where  they  have  no  discretion  as  to  the  particular 
manner  in  which  they  shall  act.  People  v.  Judges  Dutchess  Common 
Pleas,  20  Wend.  658 ;  People  v.  Steele,  1  Edm.  505.  Where  they  have  a 
discretion,  the  writ  will  simply  put  them  in  motion  in  the  line  of  their 
duty.  People  v.  Collins,  19  Wend.  56 ;  Fish  v.  Weatherwax,  2  Johns. 
Cases,  215;  People  v.  Brennan,  1  Abb.  IST.  S.  184. 

The  writ  will  not  lie  to  compel  corporation  to  elect  a  new  officer  in 
place  of  one  not  qualified.     Matter  of  Emet,  1  Hun,  333. 

Mandamus  will  lie  to  a  medical  college  to  compel  the  giving  of  a  de- 
gree to  a  student,  who  has  complied  with  its  terms,  when  it  is  unjustly 
refused.  People  ex  rel.  Cecil  v.  Bellevue  Hospital,  60  Hun,  107,  38  St. 
Eep.  418,  14  Supp.  490 ;  aff'd,  128  N.  Y.  621.  But  mandamus  will  not 
lie  to  a  medical  college  to  compel  the  issue  of  a  diploma  to  a  student  where 
the  faculty  have  discretion  in  passing  upon  his  qualifications  and  have 
passed  upon  them.  People  ex  rel.  Jones  v.  N.  Y.  H.  M.  C.  &  H.,  47 
St.  Rep.  395.  Miandamus  is  not  the  proper  remedy  in  the  case  of  the 
removal  of  a  college  professor ;  the  remedy,  if  any,  is  by  action  for  salary, 
or  other  emolument.  People  ex  rel.  Kelsey  v.  N.  Y.  Post  Graduate  Medi- 
cal School  &  Hospital,  29  App.  Div.  244,  51  Supp.  420,  85  St.  Eep.  420. 
]!^or  will  it  lie  to  a  law  school  to  compel  the  giving  of  a  degree  where  the 
faculty  has  refused,  in  its  discretion,  so  to  do,  though  mandamus  may 
compel  the  giving  of  a  certificate  of  attendance.  People  ex  rel.  O'Sulli- 
van  V.  N.  Y.  Law  School,  68  Hun,  118,  52  St.  Eep.  14,  22  Supp.  663. 

Mandamus  lies  to  a  corporation  to  compel  its  officers  to  exhibit  the 
stock-book  to  a  stockholder,  and  it  is  immaterial  whether  the  transfer  of 


MANDAMUS.  1419 

stock  to  the  relator  was  merely  colorable  or  whether  there  were  any  con- 
sideration therefor,  or  what  was  the  occasion  for  the  transfer.  People 
ex  rel.  Harriman  v.  Paton,  20  Abb.  l!^.  C.  172.  Where  a  stockholder 
applies  in  person  to  inspect  the  stock-book  of  a  corporation  and  is  re- 
fused, he  is  entitled  to  mandamus  as  an  absolute  right,  but  the  demand 
must  be  by  the  stockholder ;  demand  by  his  attorney  is  insufficient.  People 
ex  rel.  McDonald  v.  U.  S.  Mercantile  Rep.  Co.,  20  Abb.  JST.  C.  192. 

The  writ  will  be  granted  to  compel  inspection  of  books  of  the  corpora- 
tion by  officer  or  stockholder.  People  v.  Throop,  12  Wend.  183 ;  People 
V.  Pacific  Mail  3  Abb.  N.  S.  364;  People  v.  Mott,  1  How.  247;  Sage  v. 
Lake  Shore  R.  R.,  16  Alb.  L.  J.  102,  Ct.  of  App. ;  People  v.  Lake  Shore, 
etc.,  11  Hun,  1,  70  N.  Y.  220.  See  50  Super.  Ct.  456.  Issued  to 
compel  officer  of  corporation  who  had  lien  on  books  to  allow  an  inspec- 
tion.   People  Y.  German  Hospital,  8  Abb.  E".  C.  332. 

Where  a  stockholder  in  mandamus  proceedings  to  enforce  his  right  to 
an  inspection  of  the  books  and  to  take  extracts  therefrom  succeeds  only  as 
to  a  portion  of  the  relief  sought,  he  is  not  entitled  to  recover  counsel  fees, 
as  the  services  rendered  in  attempting  to  enforce  the  relief  granted  can- 
not be  separated  from  those  rendered  in  respect  to  the  relief  which  was 
demed.  Clason  v.  Nassau  Ferry  Co.,  27  App.  Div.  621,  50  Supp.  160, 
84  St.  Kep.  160,  aff'g  20  Misc.  315,  45  Supp.  675,  79  St.  Eep.  675. 

Mandamus  lies  to  a  transfer  agent  of  a  foreign  corporation  to  compel 
him  to  allow  an  inspection  of  the  transfer  books  under  chapter  688  of 
the  Laws  of  1892.  People  ex  rel.  Daniels  v.  Crawford,  68  Hun,  547,  52 
St.  Eep.  476,  22  Supp.  1025. 

But  a  peremptory  writ  will  not  issue  to  such  agent  of  a  foreign  cor- 
poration where  the  affidavits  show  that  the  books  are  at  the  home  office 
and  not  under  his  control.  People  ex  rel.  Hoffman  v.  Tedcastle,  12  Misc. 
468,  68  St.  Eep.  135,  34  Supp.  257. 

The  Supreme  Court  has  power,  by  mandamus,  on  petition  of  a  stock- 
holder, to  compel  the  corporation  to  exhibit  its  books  for  his  inspection. 
Matter  of  Steinway,  159  K  Y.  250,  aff'g  31  App.  Div.  70,  52  Supp.  343. 

To  entitle  a  person  to  a  mandamus  compelling  a  corporation  to  permit 
him  to  examine  its  books,  the  stock-book  of  the  company  must  show  that 
he  is  a  stockholder.    Matter  of  Reiss,  30  Misc.  234,  62  Supp.  145. 

The  right  of  a  stockholder  to  examine  the  books  of  the  corporation  is 
not  absolute,  and  a  mandamus  to  allow  him  to  examine  and  copy  the  by- 
laws, minutes,  and  all  the  books  of  the  company  will  not  be  granted  where 
it  does  not  appear  that  he  will  be  appreciably  benefited  thereby.  People 
ex  rel.  Mackey  v.  American  Union  Life  Ins.  Co.,  31  Misc.  617,  64  Supp. 
916. 
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Inspection  of  books  of  a  foreign  corporation  cannot  be  enforced  by 
mandamus  by  the  courts  of  this  State.  Matter  of  Bappleye,  43  App.  Div. 
84,  59  Supp.  338;  dism'd,  161  K  Y.  615. 

Tbe  courts  of  this  State  have  jurisdiction  of  a  proceeding  by  a  non- 
resident stockholder  of  a  foreign  corporation  to  compel  the  latter  to 
permit  him  to  inspect  its  books  which  are  in  this  State. 

Where  two  corporations  are,  to  all  intents  and  purposes,  one,  having 
the  same  oflScers,  they  may  be  joined  in  a  proceeding  for  a  mandamus 
requiring  them  to  allow  a  stockholder  in  both  to  examine  their  books. 
Matter  of  Crosby,  28  Misc.  300,  69  Supp.  865 ;  rev'd,  43  App.  Div.  618, 
59  Supp.  340. 

A  peremptory  writ  of  mandamus  will  not  be  issued  to  compel  a  cor- 
poration to  exhibit  to  a  stockholder  its  books  of  account  and  records  for 
the  purpose  of  enabling  the  stockholder  to  discover  whether  the  corpora- 
tion, which  has  reduced  the  price  of  its  product,  is  selling  the  same  at  a 
loss,  and  whether  it  is  paying  its  fixed  charges  out  of  capital,  with  a  view, 
if  such  be  found  to  be  the  case,  of  preventing  such  action  on  the  part  of 
the  company,  where  it  appears  that  the  reduction  in  price  of  the  product 
was  made  to  meet  a  reduction  by  a  rival  company,  and  that  the  stock- 
holder's contemplated  action  would  be  injurious  to  the  corporation. 
Matter  of  Pierson,  44  App.  Div.  215,  60  Supp.  671,  aff'g  28  Misc.  726, 
59  Supp.  1003. 

Where  it  has  been  judicially  decided  that  certain  persons  are  the 
lawful  directors  of  'a  corporation,  they  are  entitled  to  the  possession  of 
its  books  and  papers,  and  a  peremptory  writ  of  mandamus  to  compel 
their  delivery  will  be  granted,  although  no  demand  has  been  made, 
where  the  defendant  claims  a  right  to  retain  them.  Matter  of  Journal 
Publishing  Club,  30  Misc.  326,  63  Supp.  465. 

An  order  permitting  a  stockholder  to  inspect  the  by-laws  and  resolu- 
tions of  the  corporation  having  the  effects  of  by-laws  will  not  be 
disturbed,  it  not  not  appearing  that  the  privilege  will  be  abused,  or  that 
any  ulterior  purpose  prejudicial  to  the  corporation  will  be  served  thereby, 
and  the  rights  of  the  corporation  being  preserved  by  the  order.  Matter 
of  Coats,  75  App.  Div.  567,  78  Supp.  429. 

Where,  on  an  application  for  mandamus  requiring  the  exhibition  of 
the  books  of  a  corporation  to  executors,  it  appears  that  testator,  a  stock- 
holder, sold  to  the  corporation  which  bore  his  name  the  formulas  for 
certain  medicines  and  good-will  of  the  business  of  manufacturing  the 
same,  and  that  after  being  deposed  as  an  officer  he  organized  a  new 
establishment  in  the  same  city  for  carrying  on  practically  the  same 
business  in  his  own  name,  and  had  manifested  ill-will  toward  the  corpora- 
tion in  many  ways,  and  after  his  death  his  executors  pursued  the  same 
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course  with  the  manifest  purpose  of  injuring  its  business,  and  reasonable 
statements  of  the  affairs  of  the  corporation  have  been  furnished  them, 
the  object  of  the  application  is  evidently  in  furtherance  of  such  purpose, 
and  mandamus  should  be  denied.  Matter  of  Kennedy,  75  App.  Div. 
188,  77  Supp,  714,  rev'g  37  Misc.  317,  75  Supp.  457. 

A  stockholder  in  a  corporation  is  not  entitled  to  mandamus  requiring 
it  to  produce  its  books  and  papers  for  his  inspection  on  his  mere  allega- 
tion that  he  has  no  knowledge  of  the  condition  of  its  affairs  or  the  names 
of  its  stockholders,  and  that  it  is  necessary  to  examine  the  books,  etc., 
in  order  to  ascertain  their  names  and  residences,  so  that  he  may  confer 
with  them  respecting  the  management  of  the  company,  etc.,  especially  in 
the  absence  of  any  showing  that  such  information  has  been  refused. 
Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  22,  78  Supp.  314. 

Though  no  express  provision  of  law  authorizes  a  mandamus  to  enforce 
the  provisions  of  section  29  of  the  Stock  Corporation  Law,  when  a  stock- 
holder of  a  corporation  shows  a  legal  right  to  an  inspection  of  the  books 
of  the  corporation  he  is  entitled  to  enforce  that  right  by  mandamus. 
This  rule,  however,  is  subject  to  the  qualification  that  the  granting  of  a 
mandamus  is  always  in  the  judicial  discretion  of  the  court,  and  a 
strict  legal  right  will  not  be  enforced  when  it  appears  that  the  applica- 
tion is  not  made  in  good  faith  for  a  legitimate  and  proper  object.  Peo- 
ple ex  rel.  Hunter  v.  National  Parle  Barih,  122  App.  Div.  635,  107  Supp. 
369. 

Where  the  discretion  of  the  Supreme  Court  in  issuing  a  writ  of  man- 
damus to  compel  directors  of  a  national  bank  in  liquidation  to  allow 
stockholders  to  examine  its  books  and  papers  has  been  lawfully  exercised, 
the  act  will  not  be  reviewed  by  the  Court  of  Appeals.  Tuttle  v.  Iron  Nor 
tional  Bank,  170  IST.  Y.  9,  aff'g  67  App.  Div.  627,  73  Supp.  1150. 

The  courts  of  the  State  have  no  authority  to  grant  a  writ  of  mandamus 
on  an  application  of  a  stockholder  of  a  foreign  corporation  to  compel  an 
inspection  of  the  books  of  the  corporation  by  him. 

The  State  in  which  a  corporation  is  organized  has  alone  authority  to 
allow  inspection  of  books  by  a  stockholder,  and  to  compel  the  books  to 
be  brought  into  the  State  if  necessary  for  that  purpose.  Mitchell  v. 
Northern  Security  Oil  &  Transportation  Co.,  44  Misc.  514,  90  Supp. 
60. 

Since  mandamus  to  require  a  corporation  to  exhibit  its  books  and 
papers  to  a  stockholder  will  only  lie  to  protect  his  stock  interest,  it  would 
not  lie  to  aid  him  in  suit  against  directors  of  the  corporation,  caused  by 
their  publication  of  a  false  report,  whereby  he  was  induced  to  become  a 
stockholder  and  incurred  loss.  Matter  of  Taylor,  117  App.  Div.  348, 
101  Supp.  1039. 
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Mandamus  would  be  granted  to  compel  a  corporation  to  submit  its 
books  to  the  inspection  of  a  stockholder,  where  he  claimed  that  he  was 
induced  to  buy  his  stock  by  the  president;  that  he  had  been  unable  to 
ascertain  the  condition  of  the  corporation;  that  no  dividends  had  been 
paid;  that  the  corporation  did  not  seem  to  be  doing  any  business;  and 
that  no  report  has  been  made  during  the  three  years  of  the  corporation's 
existence,  although  the  president  stated  that  he  had  told  the  petitioner 
that  the  corporation  had  lost  money,  and  that  he  had  answered  all  reason- 
able inquiries,  and  that  the  petitioner  was  hostile  to  him,  in  the  absence 
of  evidence  that  injury  would  result  to  the  corporation  from  such  inspec- 
tion, or  that  the  stockholder  had  any  illegal  end  in  view.  Matter  of 
O'Neill  47  Misc.  495,  95  Supp.  964. 

A  peremptory  writ  of  mandamus  requiring  the  president  and  treasurer 
of  a  corporation  to  exhibit  to  a  director,  his  attorney,  accountant,  and 
assistants,  without  limitation  in  number,  the  books  and  records  of  the 
corporation,  and  permit  an  examination  thereof  for  a  period  of  three 
months,  should  be  modified  so  as  to  authorize  such  examination  to  be 
made  by  the  director  and  one  accounant  during  four  weeks,  with  a  pro- 
vision for  an  extension  of  time,  if  necessary,  on  application  to  the  court. 
People  ex  rel.  Mclnnes  v.  Columbia  Paper  Bag  Co.,  103  App.  Div.  208, 
92  Supp.  1084. 

The  Supreme  Court,  may  by  mandamus,  enforce  the  common-law 
right  of  a  stockholder  to  the  inspection  of  the  books  of  his  corporation, 
but  upon  the  facts  presented  upon  the  application  in  question,  held  that 
the  application  for  a  writ  should  have  been  denied.  Matter  of  Colwell, 
76  App.  Div.  615,  78  Supp.  607. 

Mandamus  will  not  issue  to  compel  the  officers  of  a  joint-stock  company 
to  permit  an  examination  of  the  books  and  records  by  shareholders  where 
the  application  for  the  writ  was  made  without  allowing  the  officers 
a  reasonable  time  under  the  circumstances  to  act  on  the  shareholders' 
prior  demand  for  such  inspection. 

Assuming  that  mandamus  will  lie  to  compel  the  officers  of  a  joint- 
stock  company  to  submit  the  books  and  records  for  an  inspection  by 
shareholders,  a  prerequisite  to  the  issuance  of  the  writ  is  the  refusal  of 
the  officers  to  permit  the  examination.  Matter  of  Hatt,  57  Misc.  320, 
108  Supp.  468. 

A  peremptory  writ  of  mandamus  asked  for  by  a  stockholder,  to  require 
the  exhibition  of  the  books  of  a  corporation  that  he  might  ascertain  the 
facts  concerning  a  loan  made  by  it  for  the  purpose  of  laying  them  before 
the  district  attorney  and  the  Attorney-General,  the  respondent  denying 
nearly  all  the  material  facts  set  up  in  the  moving  papers,  held  to  have 
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been  properly  refused.  P&ople  ex  rel.  McElwee  v.  Produce  Exchange 
Trust  Co.,  53  App.  Div.  93,  65  Supp.  926. 

After  refusal  of  a  demand  that  the  secretary  of  a  corporation  produce 
the  stock-book,  made  by  the  president  thereof,  held,  that  a  peremptory 
writ  of  mandamus  properly  issued,  since  the  right  of  the  president  to 
an  inspection  of  the  record  and  to  make  extracts  therefrom  is  absolute, 
and  his  motives  in  so  doing  are  immaterial. 

Allegation  of  a  demand  and  refusal  met  by  conjunctive  denials,  eva- 
sions and  negatives  pregnant,  held  admitted.  People  ex.  rel.  Gunst  v. 
Goldstein,  37  App.  Div.  550,  56  Supp.  306. 

Mandamus  restoring  the  relator  to  membership  in  an  incorporated 
military  organization,  from  which  he  was  dismissed  after  a  trial  in  which 
he  submitted  to  the  jurisdiction,  without  objecting  to  members  of  the 
court  on  the  ground  of  bias,  held  to  have  been  inadvisedly  granted. 

Irregularity  at  the  original  meeting  at  which  the  recommendation  of 
the  court  was  adopted,  held  to  have  been  cured  by  a  subsequent  meeting, 
that  after  the  application  for  a  writ  of  mandamus  and  issue  of  an  alter- 
native writ,  the  proceedings  had,  being  strictly  new  matter,  were  properly 
set  up  in  the  return  to  the  writ  by  permission  of  the  court.  People 
ex  rel.  Breivster  v.  "  Old  Guard  "  of  N.  Y.,  87  App.  Div.  478,  84  Supp. 
766;  aff'd,  178  K  Y.  576. 

Where  a  member  in  good  standing  of  a  membership  corporation  tenders 
his  resignation  by  a  letter  in  which  is  shown  his  intention  to  resign  im- 
mediately he  at  once  ceases  to  be  a  member  and  is  not  entitled  to  be 
restored  to  membership  by  mandamus,  though  he  attempted  to  withdraw 
his  resignation  before  it  had  been  accepted.  People  ex  rel.  Haas  v.  N.  Y. 
M.  B.  Club,  70  Misc.  603. 

While  a  stockholder  has  a  right,  for  a  proper  purpose  and  at  a  proper 
time  and  place,  to  inspect  the  books  of  his  corporation,  which  right  may 
be  enforced  by  mandamus,  an  inspection  will  not  be  granted  where  it 
appears  that  he  desires  the  inspection  in  order  to  furnish  information  to 
a  competing  company.  People  ex  rel.  Lehman  v.  Consolidated  Fire 
Alarm  Co.,  142  App.  Div.  753. 

Quo  warranto  and  not  mandamus  is  the  remedy  of  a  director  who 
claims  to  have  been  illegally  removed  and  whose  place  has  been  filled 
by  the  election  of  another.  People  ex  rel.  McLaughlin  v.  Police  Com'rs, 
174  ]Sr.  Y.  450,  followed.  People  ex  rel.  Manice  v.  Powell,  201  N.  Y. 
194,  aflF'g,  140  App.  Div.  912. 

When  a  member  has  been  improperly  expelled  from  corporation,  man- 
damus is  the  proper  remedy  by  which  to  obtain  reinstatement.  Stein  v. 
Marks,  44  Misc.  140,  89  Supp.  921. 

A  writ  of  peremptory  mandamus  will  issue  to  a  stock  association 
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commanding  it  to  restore  the  relator  to  all  rights  and  privileges  as  a 
member,  on  the  ground  he  had  not  had  a  fair  opportunity  to  be  heard  in 
defense  of  the  charges  preferred  against  him,  before  he  was  suspended 
from  membership.  People  ex  rel.  Milson  v.  East  Buffalo  Live  Stock 
Assoc,  88  App.  Div.  619,  84  Supp.  795. 

The  mere  fact  that  a  member  of  a  fraternal  society  was  removed  in 
the  method  provided  for  by  its  constitution  and  by-laws  is  not  sufficient 
to  authorize  the  refusal  of  an  alternative  writ  of  mandamus  to  secure  his 
reinstatement,  where  a  controversy  remains  as  to  the  facts  which  involve 
the  right  to  make  such  removal.  People  ex  rel.  Miodownich  v.  Order  of 
Brith  Ahraliam  116  App.  Div.  364,  101  Supp.  866. 

Code  of  Civil  Procedure,  section  1919,  providing  that  in  certain  in- 
stances actions  may  be  brought  against  voluntary  associations  of  seven 
or  more  persons,  does  not  authorize  the  issuance  of  mandamus  to  compel 
a  voluntary  unincorporated  association  to  restore  an  expelled  member  to 
his  rights.  Matter  of  Weidenfeld,  84  App.  Div.  235,  82  Supp.  634; 
afF'd,  on  opinion  below,  176  IST.  Y.  562. 

A  foreign  fraternal  society  having  obtained  a  license  to  do  business 
within  the  State  becomes  subject  to  the  jurisdiction  of  the  domestic 
courts  the  same  as  if  incorporated  within  the  State,  and  hence  mandamus 
will  lie  to  compel  it  to  reinstate  a  member  wrongfully  expelled.  Matter 
of  Wilcox,  123  App.  Div.  86,  108  Supp.  483. 

Mandamus  will  lie  to  restore  one  who  has  been  unlawfully  expelled 
to  membership  in  a  society  whose  object  is  not  solely  to  enable  its  mem- 
bers to  meet  for  Divine  worship  or  other  religious  observances,  but  is  to 
provide  a  fund  for  the  payment  of  weekly  benefits  and  gratuitous  services 
of  a  physician,  a  burial  ground  for  its  members,  and  generally  to  help 
such  members  as  are  in  distress.  People  ex  rel.  Katz  v.  Erste  Ulaszhow- 
cer  Kranken  Unterstuizungs  Verein,  56  Misc.  304,  57  Misc.  62,  106 
Supp.  922. 

On  application  for  mandamus  to  restore  to  membership  in  the  county 
committee  of  a  political  party  relators,  claiming  to  have  been  duly  elected 
thereto  and  thereafter  expelled  therefrom,  the  validity  of  their  election 
being  absolutely  denied,  even  if  the  county  committee,  or  the  court  upon 
such  application,  have  power  to  pass  upon  the  validity  of  the  election,  a 
peremptory  mandamus  should  not  be  granted,  but  at  most  an  alternative 
writ  may  be  issued.  People  ex  rel.  Hahn  v.  Republican  Co.  Committee 
of  N.  r.  Co.,  124  App.  Div.  427,  108  Supp.  1051 ;  aff'd,  192  K  Y.  568. 

A  writ  lies  to  a  mutual  protective  union  to  compel  the  restoration  of  a 
member  expelled  in  violation  of  the  by-laws,  and  in  such  case  damages 
arising  therefrom  may  be  awarded.  People  ex  rel.  Deverell  v.  M.  M.  P 
Union,  118  N.  Y.  101,  27  St.  Rep.  963. 
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Mandamus  lies  to  a  benevolent  society  compelling  it  to  reinstate  a  mem- 
ber expelled  without  personal  notice.  People  ex  rel.  Grunwald  v.  /.  0. 
Ahavas  Israel,  13  Misc.  426,  68  St.  Rep.  404,  34  Supp.  675. 

As  to  mandamus  against  New  York  Produce  Exchange,  see  In  re  Haeb- 
ler  V.  N.  Y.  Produce  Exchange,  149  N.  Y.  414,  rev'g  15  Misc.  42,  As 
to  mandamus  to  a  benefit  society  upon  the  forfeiture  of  insurance 
therein  by  non-payment,  see  People  ex  rel.  Leerburger  v.  Mutual  Reserve 
Life  Assoc,  15  Misc.  333,  73  St.  Eep.  315,  37  Supp.  617.  As  to  man- 
damus to  compel  a  water  company  to  furnish  water  to  one  cut  off  there- 
from, see  Matter  of  McGrath,  56  Hun,  76,  29  St.  Eep.  704,  9  Supp.  168. 
As  to  whether  the  court  has  power  by  mandamus  to  compel  arbitrators 
lo  perform  their  functions,  query.  People  ex  rel.  Union  Ins.  Co.  v.  Nash, 
111  N.  Y.  310,  19  St.  Eep.  75,  16  Civ.  Pro.  83. 

Mandamus  is  remedy  to  restore  person  to  membership  in  benevolent 
corporation.  Doyle  v.  Benev.  Soc,  3  Hun,  361.  To  admit  a  member  to 
a  medical  society.  People  v.  Medical  Society  of  Erie,  32  E".  Y.  187. 
To  compel  a  church  to  admit  a  member  to  the  pulpit.  People  v.  Steele, 
1  Edm.  505.  It  will  be  granted  to  restore  one  to  membership  in  a  cor- 
poration from  which  he  has  been  improperly  expelled.  People  v.  Ameri- 
can Institute,  44  How.  468 ;  People  v.  Benev.  Soc,  24  How.  216 ;  People 
V.  Commercial  Assoc,  18  Abb.  271.  But  he  must  show  a  clear  legal  right. 
People  V.  Underwriters,  7  Hun,  248.  It  has  been  held  it  will  not  lie  to 
compel  a  religious  corporation  to  restore  a  relator  to  membership.  People 
V.  German  Church,  53  IST.  Y.  103. 

A  mandamus  will  not  be  granted  to  compel  a  railroad  company  to 
take  a  street  across  its  tracks  until  the  provisions  of  chapter  754  of  the 
Laws  of  1897,  including  the  determination  of  the  Railroad  Commis- 
sioners as  to  the  manner  of  crossing,  have  been  complied  with,  unless 
the  right  to  institute  the  proceeding  was  acquired  by  the  municipality 
prior  to  July  1,  1897.  A  mandamus  will  not  be  granted  where  the  time 
given  by  the  notice  to  the  company  to  do  the  work  had  not  expired  when 
the  act  of  1897  took  effect.  People  ex  rel.  City  of  Niagara  Falls  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  158  K  Y.  410,  aff'g  31  App.  Div.  334,  52 
Supp.   234. 

As  the  Eailroad  Law  (L.  1890,  chap.  665)  places  the  responsibility 
of  determining  how  many  trains  shall  be  run,  and  at  what  intervals 
of  time,  on  the  board  of  directors  of  a  railroad  company,  mandamus  will 
not  lie  in  the  first  instance  on  the  application  of  persons  claiming  to  be 
aggrieved  by  failure  of  a  railroad  company  to  properly  operate  its  trains 
to  compel  it  to  restore  a  continuous  train  service  to  a  named  station, 
which  had  been  in  part  abandoned.  People  ex  rel.  Linton  v.  Brooklyn 
Heights  B.  Co.,  172  K  Y.  90. 
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Where  the  charter  of  a  city  provided  that  ii  a  street,  upon  which  there 
was  a  street  railroad,  shall  be  paved,  the  board  of  public  works  shall 
have  power  to  require  the  company  operating  the  railroad  to  change  ita 
grade  to  conform  to  such  improvements,  and  the  company  refused  to 
change  the  grade  of  its  tracks  after  being  ordered  to  do  so  by  the  board, 
held  that  mandamus  was  the  proper  remedy  to  enforce  the  performance 
of  such  duty  by  the  railroad  company.  People  ex  rel.  City  of  Geneva  v. 
Geneva,  Waterloo,  etc..  Traction  Co.,  112  App.  Div.  581,  98  Supp.  719; 
aff'd,  186  N.  Y.  516. 

The  public  is  interested  in  the  enforcement  of  the  statute  preventing 
unnecessary  impairment  of  the  usefulness  of  a  highway,  and  a  proceed- 
ing may  be  maintained  in  the  name  of  the  people  on  the  relation  of  a 
private  citizen  to  compel  a  railroad  company  to  remedy  the  unnecessary 
encroachment  of  a  bridge  constructed  upon  a  highway. 

Such  a  proceeding  may  be  maintained  against  the  company  which  is 
in  full  possession  and  operation  of  the  railroad  although  it  be  not  the 
owner  thereof.  People  ex  rel.  Bacon  v.  Northern  Central  By.  Co.,  164 
N.  Y.  289. 

It  will  not  lie  to  review  the  discretion  of  a  railroad  company  in  failing 
to  furnish  suitable  passenger  and  freighthouses  at  a  station,  even  where 
facts  appear  which  show  the  duty  to  be  imperative.  People  v.  N.  Y. 
&  L.  E.  B.  B.  Co.,  5  St.  Rep.  551,  rev'g  40  Hun,  571.  It  lies  to 
compel  railroad  company  to  erect  fences.  People  v.  Bochester,  etc.,  B.  B., 
14  Hun,  371;  aff'd,  76  IST.  Y.  294;  People  v.  Albany  &  Boston  B.  B.,  7 
Hun,  569.  But  not  to  compel  a  company  to  operate  two  lines  of  road  where 
one  would  accommodate  the  public.  People  v.  Borne,  etc.,  B.  B.  Co.,  103 
N.  Y.  95.  To  compel  corporation  to  supply  gas.  People  v.  Manh.  Gas 
Co.,  1  Abb.  N.  S.  404. 

Mandamus  lies  to  a  telephone  company  to  compel  it  to  place  its  in- 
struments in  relator's  ofSce  on  his  compliance  with  the  usual  terms  and 
reasonable  regulations.  People  ex  rel.  Postal  Telegraph  Co.  v.  Hudson 
Biver  Telegraph  Co.,  19  Abb.  W.  c.  466. 

Mandamus  will  not  lie  to  compel  a  telephone  company  to  place  an  in- 
strument in  the  office  of  another  telephone  company  and  establish  con- 
nections therewith,  or  to  receive  and  transmit  messages,  but  the  remedy 
is  by  action.  Matter  of  Baldwinsville  Telephone,  Co.,  24  Misc.  221,  53 
Supp.  574,  87  St.  Eep.  574. 

The  writ  will  not  issue  to  compel  a  corporation  to  remove  a  telegraph 
pole  erected  by  a  corporation ;  the  remedy  is  an  action  for  damages.  Peo- 
ple ex  rel.  McManus  v.  Thompson,  32  Hun,  93. 

It  was  held  in  People  v.  Babcoch,  16  Hun,  313,  that  the  writ  would 
not  be  granted  to  compel  an  express  company  to  carry  goods.     But  see 
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People  V.  N.  Y.  C.  B.  B.,  28  Hun,  543,  where  it  was  held  that,  iu  au 
action  brought  by  the  Attorney-General  in  name  of  the  people,  mandamus 
will  lie  to  compel  railroad  corporation  to  exercise  its  duty  as  a  carrier  of 
freight  and  passengers. 

The  public  right  to  have  street  railway  companies  comply  with  the 
law  by  giving  transfers  cannot  be  enforced  by  mandamus  on  the  relation 
of  a  private  individual,  the  Eailroad  Law  (L.  1890,  p.  129,  chap.  565 J, 
section  157,  empowering  the  Eailroad  Oommissiou  to  enforce  compliance 
by  railroad  companies  with  the  provisions  of  their  charters.  People  Ex 
rel.  Lehmaier  v.  Interurban  St.  By.  Co.,  85  App.  Div.  407,  83  Supp 
622. 

A  telegraph  company  receiving  from  the  New  York  Stock  Exchange 
information  for  transmission  cannot  be  compelled  to  furnish  it  to  a  per- 
son in  violation  of  its  agreement  with  the  Stock  Exchange  not  to  furnish 
it  to  persons  other  than  such  as  were  approved  by  the  exchange.  Matter 
of  Benville,  46  App.  Div.  37,  61  Supp.  549. 

Mandamus  will  not  lie  to  compel  one  telephone  company  to  furnish 
telephone  services  to  a  rival  company.  People  ex  rel.  Oneida  Telephone 
Co.  v.  Central  N.  Y.  Tel.  &  Tel.  Co.,  41  App.  Div.  17,  58  Supp.  221. 

A  writ  of  mandamus  to  compel  a  city  to  issue  a  permit  for  the  repair 
of  telephone  and  telegraph  lines  need  not  recite  the  city's  right  to  regulate 
and  control  the  time  and  manner  of  doing  the  work. 

The  writ  need  not  provide  in  any  definite  way  for  the  protection  of 
life  and  property  during  the  progress  of  the  work.  Matter  of  Seaboard 
Tel.  &  Tel.  Co.,  68  App.  Div.  283,  74  Supp.  15. 

Where  a  telephone  company  refused  to  furnish  telephone  service  to 
the  occupant  of  premises  from  which  a  telephone  previously  installed  had 
been  removed  by  the  police  because  the  premises  were  used  as  a  pool- 
room, unless  such  occupant  would  give  written  assurance  that  the  tele- 
phone was  not  to  be  used  for  illegal  purposes,  and  would  give  reference 
as  to  his  character,  held  that  the  court  would  not  issue  a  writ  reqiiiring 
it  to  furnish  telephone  service,  the  demand  of  the  company  not  having 
been  complied  with.  Cullen  v.  N.  Y.  Telephone  Co.,  106  App.  Div.  250, 
94  Supp.  290. 

Where,  on  application  by  petitioners  to  have  themselves  declared  the 
lawfully  elected  trustees  of  an  incorporated  society,  it  appeared  on  undis- 
puted testimony,  as  to  one,  that  he  had  resigned,  and  that  the  society 
had  accepted  his  resignation,  it  was  error  to  declare  him  a  trustee.  Sor- 
rentino  v.  Ciletti,  75  App.  Div.  507,  78  Supp.  322. 

The  relator  claimed  that  he  was  still  secretary  and  a  director  of  the 
defendant  corporation,  and  alleged  that  his  policy,  which  was  requisite 
Vol.  11  —  27 
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to  his  holding  those  positions,  had  been  illegally  canceled,  while  defend- 
ant claimed  that  he  never  was  legally  secretary  and  never  legally  director, 
and  issued  his  policy  to  himself  after  his  election  when  he  had  no 
authority  so  to  do,  and  it  appeared  that  his  successor  had  been  elected  to 
both  positions.  Held  that  having  no  ■prima,  facie  title  on  the  showing  of 
the  return,  he  should  be  remitted  to  his  remedy  by  quo  warranto.  Peo- 
ple ex  rel.  Berkeley  v.  N.  Y.  Casualty  Co.,  34  Misc.  326,  69  Supp.  755. 

Mandamus  will  not  lie  to  insurance  companies  to  send  to  policy-holders 
a  different  statement  of  nominations  for  officers  than  Laws  1906,  chapter 
326,  requires.  People  ex  rel.  Shook  v.  Kelsey,  114  App.  Div.  _888, 
100  Supp.  391. 

There  being  no  express  provision  of  law  authorizing  the  issuance  of 
a  writ  of  mandamus  to  enforce  the  provision  of  section  53  of  the  Stock 
Corporation  Law,  when  application  is  made  under  that  section,  whether 
such  writ  will  issue  rests  in  the  sound  discretion  of  the  court  to  which 
application  is  made,  which  will  consider  the  good  faith  of  the  applicant 
and  the  interests  of  the  company.  People  ex  rel.  Altliouse  v.  Oirouxe 
Gonsol.,  etc.,  Co.,  122  App.  Div.  617,  107  Supp.  188. 

A  writ  of  mandamus  will  issue,  on  the  relation  of  a  citizen,  to  compel 
a  water  company,  having  a  contract  with  the  city  to  supply  the  inhabitants 
with  pure  water,  to  furnish  the  same  at  reasonable  rates,  and  he  is  not 
obliged  to  first  pay  the  charges  of  the  water  company  and  then  seek  re- 
dress for  his  grievances  in  an  action  at  law.  People  ex  rel.  Brush  v.  N. 
Y.  Suburban  Water  Co.,  38  App.  Div.  413,  56  Supp.  364. 

It  will  not  lie  to  compel  cemetery  association  to  allow  burial.  People 
V.  Trutees  of  Cathedral,  21  Hun,  184,  rev'g  Copper  s  Case,  7  Abb.  N.  C. 
121.  Or  to  compel  an  officer  to  carry  out  the  will  of  a  corporation. 
People  V.  Brennan,  39  Barb.  522. 

Mandamus  lies  to  compel  the  rector  of  a  church  to  give  notice  of  the 
election  of  churchwardens  and  vestrymen.  St.  Stephen  Church  Cases, 
25  Abb.  ISr.  C.  250.  And  it  lies  to  the  rector  to  compel  him  to  join  with 
the  trustees  in  calling  an  election  to  fill  vacancies,  and  in  such  case  a 
referee  may  be  appointed  as  inspector  and  judge  of  the  qualification  of 
electors  and  to  see  that  the  writ  is  fully  obeyed,  St.  Stephen  Church 
Cases,  25  Abb.  N.  C.  258. 

Persons  who  have  been  inmates  of  a  charitable  institution  but  have  no 
other  rights  cannot  be  reinstated  as  inmates  by  mandamus.  People  v. 
Trustees  of  Sailors'   Snug  Harbor,  IST.   T.   Dly.   Eegr.,  May  7,    1883. 

Mandamus  will  lie  to  the  board  of  managers  of  a  State  asylum  to  com- 
pel them  to  make  certificates  as  to  material,  etc.,  furnished  under  a  con- 
tract, when  payment  upon  the  contract  was  to  be  made  on  the  certificate. 
People  ex  rel.  Peck  v.  Bd.  of  Managers,  28  St.  Kep.  886,  8  Supp.  395. 
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The  writ  will  not  lie  to  restore  the  relator  to  the  oiSee  of  manager  of  a 
corporation  where  his  right  thereto  is  doubtful.  People  ex  rel.  Nicholl  v. 
N.  Y.  Infant  Asylum,  122  N.  Y.  190,  33  St.  Kep.  296. 

A  corporation  will  be  compelled  to  hold  an  election.  People  v.  Albany 
Hospital,  11  Abb.  N.  S.  4;  People  v.  Cummings,  72  IST.  Y.  443. 

To  compel  corporation  to  correct  certificate  of  death.  People  v.  Sch&el, 
8  Abb.  N.  0.  342. 

Subd.  12.    When  Granted  Against  Election  Officers. 

This  subject  is  treated  fully,  and  the  statute  is  cited  and  precedents 
are  given,  under  "  Election  Law." 

S^<''\  ARTICLE  III. 

"V*^         BY  WHAT   COURT   WRIT  MAY   BE   GRANTED.     §§   20««,   20€9. 

§  2068.  When  writ  granted  at  special  term,  1429. 

§  2069.  Id.;  at  term  of  the  appellate  division  of  the  Supreme  Court,  1429. 

§  2068.    When  writ  granted  at  special  term. 

Except  where  special  provision  therefor  is  otherwise  made  in  this  article,  a  writ  of 
mandamus  can   be  granted  only   at  a  Special  Term  of  the  Supreme  Court,  held  within 
the  judicial  district,  embracing  the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this  article. 
§  2069.    Id.;  at  term  of  the  appellate  division  of  the  Supreme  Court. 

A  writ  of  mandamus  may  be  granted,  at  &  term  of  the  appellate  division  of  the 
Supreme  Court  only,  directed  generally  to  any  judge  holding,  or  to  hold,  a  Special 
Term  of  the  sajne  court,  or  directed  to  one  or  more  judges  of  the  same  court  named 
therein,  in  any  case  where  such  a  writ  may  be  issued  out  of  the  Supreme  Court, 
directed  to  any  other  court,  or  .to  a  judge  thereof.  Such  a  writ  can  be  granted  only  at 
a  term  of  the  app^llaie  division  of  the  judicial  department  embracing  the  county 
wherein  the  action  is'  triable,  or  the  special  proceeding  ia  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus  originated,  unless  that  term, 
is  not  in  session ;  in  which  case  it  may  be  gran.ted  at  a  term  of  the  appellate  division 
of  an  adjoining  judicial  department. 

The  power  to  issue  the  writ  of  mandamus  was  at  common  law  lodged 
exclusively  in  the  Court  of  King's  Bench,  because  of  the  general  superin- 
tendence it  exercised  over  all  inferior  jurisdictions,  and,  unless  conferred 
by  statute,  could  be  exercised  by  no  other  court  in  the  realm.  It  was 
one  of  the  prerogative  writs,  and,  if  any  trace  is  to  be  found  of  an 
attempt  by  any  other  court  to  exercise  the  jurisdiction  in  the  absence  of 
a  special  statute  conferring  the  authority,  it  was  in  the  nature  of  a  usur- 
pation. Audley  v.  May,  Poph.  176,  2  Bl.  Com.  110;  Moses  on  Man- 
damus, 16;  People  ex  rel.  Ryan  v.  Greene,  58  IST.  Y.  296.  The  juris- 
diction resided  in  the  court  and  not  in  the  individual  judges,  and  the 
writ  was  issued  in  term  and  not  in  vacation.  Peopie  ex  rel.  Lower  v. 
Donovan,  29  Abb.  K  C.  175. 

Mandamus  is  a  high  prerogative  remedy,  known  here  as  a  iState  writ. 
The  power  to  issue  it  in  England  resided^  exclusively  in  the  Court  of 
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King's  Bench  until  1854,  when  it  was  vested  in  all  the  superior  courts  of 
the  kingdom.  People  ex  rel.  McMahon  v.  The  Bd.  of  Excise,  3  St.  Eep. 
253. 

Section  2069  contains  the  only  provision  which  permits  any  tribun-al, 
other  than  the  Special  Term  of  the  Supreme  Court,  to  grant  the  writ 
of  mandamus.  This  section  together  with  section  2068  are  the  only 
statutes  conferring  jurisdiction  to  issue  the  writ,  and  the  jurisdiction 
thus  conferred  is  exclusive. 

A  judge  at  chambers,  however,  has  no  jurisdiction  either  in  the  first 
judicial  distri-ct,  or  elsewhere  in  the  State,  to  issue  a  writ  of  mandamus. 
For,  even  though  the  application  for  a  writ  of  mandamus  is  a  motion, 
within  section  760,  and  .a  judge  out  of  court  is  perm-itted  to  hear  motions 
in  the  first  judicial  district  by  section  770,  yet  the  writ  of  mandamus 
is  taken  out  of  the  operation  of  these  sections  by  the  peremptory  and 
unequivocal  language  of  section  2068.  People  ex  rel.  Lower  v.  Donovan, 
135  N.  Y.  80-.82,  29  Abb.  JST.  C.  176,  47  St.  Eep.  836,  rev'g  63  Hun, 
512,  45  St.  Eep.  141,  18  K  T.  Supp.  501. 

A  peremptory  writ  of  mandamus  cannot  be  granted  at  chambers.  Mat- 
ter of  Manning,  71  Hun,  236,  24  S.upp.  1039,  54  St.  Eep.  562. 

An  alternative  writ  of  mandamus,  except;  when  special  provision  is 
otherwise  made,  can  only  be  granted  at  Special  Term,  but  it  may  be 
granted  with  or  without  notice,  as  the  court  thinks  proper ;  where  it  was 
granted  without  notice  it  is  properly  granted  at  an  adjourned  term. 
People  ex  rel.  Village  of  Fulton  v.  Suprs.  of  Oswego,  50  Hun,  105. 

It  seems  that  where  a  peremptory  writ  is  applied  for,  which  by  its 
.terms  acts  as  a  restraint  to  some  direct  action  on  the  part  of  the  board  of 
canvassers,  it  is  in  the  nature  of  an  injunction,  and  the  limitation  im- 
posed by  section  605  of  the  Code  of  Civil  Procedure,  providing  that 
where  injunction  is  issiied  to  res-train  State  ofiicers  it  should  not  be 
granted  except  by  the  Supreme  Court  at  a  -General  Term,  applies  also  to 
such  a  writ  of  mandamus,  and,  therefore,  it  cannot  be  issued  by  a  Special 
Term.     People  ex  rel.  Derby  v.  Rice,  129  N.  Y.  464,  41  St.  Eep.  938. 

Mandamus  granted  at  a  Special  Term  can  be  granted  only  at  a  term 
of  the  court.  People  ex  rel.  Gaylord  v.  Suprs.  Schoharie  County,  40  St. 
Eep.  66,  15  Supp.  795.  But  an  order  directing  issue  of  an  alternative 
writ  of  manda-mus  may  be  granted  at  a  properly  adjourned  Special  Term, 
whenever  the  court  so  granting  it  holds  that  notice  is  not  necessary;  the 
court  being  empowered  by  section  2076  to  grant  the  alternative  writ 
either  with  or  without  notice,  as  it  thinks  proper.  People  ex  rel.  Fulton 
V.  Suprs.  Oswego,  50  Hun,  107,  19  St.  Eep.  26,  15  Civ.  Pro.  383,  3 
Supp.  752.  This  power  of  a  properly  adjourned  Special  Term  rests  upon 
the  fact  that  ex  parte  motions  can  of  course  be  heard  at  terms  adjourned 
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to  a  judge's  chambers,  but  as  contested  motions,  requiring  notice,  cannot 
so  be  beard,  at  an  adjourned  term,  it  would  seem  to  follow  that  wherever 
notice  is  held  to  be  necessary  the  alternative  writ  cannot  be  granted  at  an 
adjourned  term. 

This  section  provides  that,  except  where  special  provision  is  other- 
wise made,  a  writ  of  mandamus  can  be  granted  only  at  a  Special  Term 
of  the  Supreme  Court  held  within  the  judicial  district  embracing  the 
county  wherein  the  issue  of  fact  joined  upon  the  alternative  writ  is  triable ; 
but  section  2084  provides  that  such  issixe  is  triable  in  the  county  wherein 
it  is  alleged  in  the  writ  that  the  material  facts  took  place,  unless  the  court 
directs  it  to  be  tried  elsewhere.  People  v.  Myers,  50  Hun,  479,  20  St. 
Eep.  270,  3  Supp.  366 ;  aff'd  without  opinion,  112  IST.  Y.  676.  It,  there- 
fore, follows,  that  unless  the  court  especially  directs  the  issue  to  be 
tried  elsewhere,  the  application  for  the  writ  must  be  made  in  the  district 
embracing  the  county  where  the  material  facts  took  place. 

It  seenis  that  the  district  in  which  the  application  for  mandamus 
should  be  made  is  dependent  not  upon  the  location  of  the  ofiS.ce  of  the 
public  oiEcial  against  whom  the  writ  is  issued,  but  rather  upon  the  place 
where  the  material  facts  occurred  which  it  might  be  necessary  to  deter- 
mine upon  the  alternative  writ.  In  other  words,  the  proper  place  in 
which  to  make  application  is  to  be  resolved  by  determining  in  what 
county  or  place  the  issue  of  facts  joined  upon  an  alternative  writ  of  man- 
damus, if  granted,  would  be  triable,  and  the  place  where  such  issue  would 
be  triable  is  dependent  upon  the  place  where  the  material  facts  occurred. 
The  court,  however,  without  passing  upon  this  question,  merely  suggested 
this  to  be  its  probable  holding.  People  ex  rel.  Davenport  v.  Bice,  68 
Hun,  26,  52  St.  Eep.  51. 

While  section  2068,  Code  of  Civil  Procedure,  provides,  that  a  writ  of 
mandamus  can  be  granted  only  at  a  Special  Term  held  within  the  judicial 
district  embracing  the  county  wherein  the  issue  of  fact  joined  upon  an 
alternative  writ  of  mandamus  is  'triable ;  yet  it  is  no  objection  that  the 
order  to  show  cause  why  a  peremptory  writ  of  mandamus  may  not  issue 
is  granted  at  a  Special  Term  out  of  the  district  embracing  the  proper 
county,  if  it  is  made  returnable  at  a  Special  Term  in  the  proper  district. 
The  court  says :  "  If  the  application  for  mandamus  itself  is  made  within 
the  proper  district,  I  can  see  no  objection  to  a  judge  of  Special  Term 
in  any  part  of  the  State  making  the  order  to  show  cause  for  the  purposes 
in  question,  provided  it  is  made  returnable  at  a  Special  Term  held  in  the 
district  embracing  the  county  wherein  the  issue  of  fact  joined  upon  an 
alternative  writ  of  mandamus  would  be  triable."  People  ex  rel.  Grouse 
v.  Supervisors  of  Fulton  Co.,  70  Hun,  562,  53  St.  Eep.  798,  24  Supp. 
399. 
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The  provisions  of  section  2068,  that  a  writ  of  mandamus  can  be 
granted  only  at  a  Special  Term,  apply  only  to  the  original  application 
for  the  writ,  and  the  section  does  not  limit  the  effect  of  section  1317  of 
the  Code,  and  on  appeal  the  Appellate  Division  may  reverse,  affirm,  or 
modify  the  order.  People  ex  rel.  Kavanaugh  v.  Grady,  20  App.  Div.  27, 
46  Supp.  645. 

When  an  issue  of  fact  upon  an  alternative  writ  of  mandamus  has  been 
referred  as  provided  for  in  section  2083,  Code  of  Civil  Procedure,  such 
referee  is  empowered  to  hear  and  determine  the  entire  controversy  be- 
tween the  parties,  including  the  right  to  the  peremptory  writ  of  man- 
damus, notwithstanding  the  provisions  of  the  Code  directing  that  a  writ 
should  be  issued  either  by  a  Special  or  a  General  Term  of  the  Supreme 
Court.     People  ex  rel.  Krohn  v.  Miller,  39  Hun,  559,  9  Civ.  Pro.  149. 

ARTICLE  IV. 

PARTIES. 

Where  ike  people  have  an  interest  the  Attorney-General  is  the  proper 
officer  to  set  it  in  effective  operation  on  their  behalf.  So  held  on  man- 
damus to  compel  railroad  company  to  perform  their  duties  as  common 
carriers.     People  v.  N.  Y.  G.  &  H.  B.  R.  E.  Co.,  28  Hun,  543. 

The  writ  of  mandamus  on  behalf  of  the  people  in  their  sovereign 
capacity  can  be  awarded  only  upon  the  application  of  the  Attorney-Gen- 
eral or  some  district  attorney,  and  the  indorsement  upon  the  writ  must 
show  that  it  was  issued  upon  such  application,  and  in  such  case  the  name 
of  no  person  need  appear  as  relator  in  the  proceeding.  In  other  cases 
the  proceeding  is  purely  one  to  enforce  a  civil  remedy  and  the  people  are 
present  merely  as  a  formal  party,  and  their  presence  is  due  to  the  sur- 
vival of  a  form  which  has  long  since  ceased  to  have  any  significance  or 
utility.  The  real  party  in  interest  is  the  relator  in  such  a  case,  and  if 
he  should  die  the  proceeding  would  abate.  People  ex  rel.  Sherwood  v. 
Bd.  of  Canvassers,  129  N.  Y.  360  (373),  41  St.  Eep.  918. 

The  Attorney-General  may  apply  for  mandamus  only  to  protect  some 
public  right  or  to  secure  some  public  interest,  and  where  private  interests 
only  are  involved  the  application  by  the  Attorney-General  is  not  proper; 
in  such  a  case  the  writ  miist  be  applied  for  by  the  private  parties  inter- 
ested, who  must  be  relators,  and  where  the  writ  is  applied  for  by  the 
Attorney-General,  the  court  granting  it  must  be  able  to  see  from  the  undis- 
puted facts  alleged  that  it  is  asked  to  protect  some  public  right.  Where 
private  interests  only  are  involved,  the  interested  parties  should  be  the 
relators.  People  v.  Rome,  etc.,  R.  R.  Co.,  3  St.  Eep.  39,  103  K  Y.  95. 
It  is  only  where  private  redress  is  had  that  the  relator  must  show  an 
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interest,  as  a  citizen  and  taxpayer  may  compel  the  common  council  to 
follow  a  statute.    People  v.  Common  Council  of  Buffalo,  16  Abb.  N.  C.  96. 

Every  citizen  has  the  right  to  compel  public  officers  to  execute  the  laws 
of  the  State,  and  citizens  can  compel  a  board  of  health  to  organize.  Peo- 
ple V.  Dady,  37  Hun,  461. 

A  mandamus  cannot  be  granted  in  an  action  not  brought  in  the  name  of 
the  people  on  the  relation  of  plaintiff.  People  ex  rel.  Doran  v.  Harwich, 
48  App.  Div.  559,  62  Supp.  897. 

It  seems  that  under  the  Code  of  Civil  Procedure,  section,  1994,  a  writ 
of  mandamus  should  not  be  issued  at  the  instance  of  the  people  of 
the  State  where  the  record  does  not  show  that  it  is  sought  on  the  relation 
of  a  person  interested,  and  the  people  have  no  interest  in  the  controversy. 
People  V.  Parmenter,  158  N.  Y.  385,  rev'g  19  App.  Div.  632,  46  Supp. 
1098. 

It  is  too  late,  after  appearance  and  demurrer,  to  object  that  an  alterna- 
tive writ  does  not  run  in  the  name  of  the  people.  People  ex  rel.  Bipp  v. 
Town  Bd.  of  Lewis,  27  Misc.  469,  59  Supp.  248. 

A  resident  and  citizen  of  the  city  of  New  York,  not  claiming  special 
interest  or  damage,  may  maintain  a  proceeding  for  writ  of  mandamus 
against  the  commissioner  of  highways  to  compel  the  removal  of  a  booth 
or  stand  for  the  sale  of  newspapers  on  a  sidewalk  of  tEe  cfty.  People 
ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  390,  rev'g  62  App.  Div.  349, 
71  Supp.  97. 

An  elector  of  the  city  is  entitled  to  maintain  a  proceeding  in  man- 
damus to  require  the  mayor  to  perform  the  official  duty  of  appointing 
city  magistrates  to  fill  vacant  offices.  Kelly  v.  Van  Wyck,  35  Misc.  210, 
71  Supp.  814. 

A  present  incumbent,  appointed  to  fill  the  position  from  which  relator 
was  removed,  is  not  a  necessary  party  to  mandamus  to  compel  relator's 
reinstatement.  People  ex  rel.  Michales  v.  Ahearn,  111  App.  Div.  741, 
98  Supp,  492. 

If  the  papers  fail  to  show  the  relator's  title,  it  is  fatal  even  on  appeal. 
People  V.  Bd.  of  Appraisement,  64  N.  Y.  627;  People  v.  Green,  58  N.  Y. 
295. 

The  holder  of  a  liquor  tax  certificate  will  not  be  allowed  to  intervene 
in  mandamus  proceedings  wherein  inspectors  of  election  of  a  town  dis- 
trict have  been  ordered  to  file  a  tally  sheet  of  the  votes  cast  on  the  sub- 
mission of  the  question  of  the  right  to  sell  liquors.  This,  because  the 
return  filed  by  the  inspectors  cannot  prejudice  the  holder  of  such  certifi- 
cate, and  the  result  of  the  vote  must  be  determined  in  other  proceedings. 
People  ex  rel.  Henness  v.  Douglass,  143  App.  Div.  750. 

The  courts  of  this  State  have  no  jurisdiction  to  issue  a  writ  of  man- 
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damus  to  compel  a  fraternal  beneficial  corporation  organized  under  the 
laws  of  another  State  and  having  no  subordinate  lodges  in. this  State  to 
reinstate  a  member.  People  ex  rel.  Buman  v.  National  Slavonic  Soc, 
J  44  App.  Div.  574. 

The  writ  of  mandamus  is  a  State  writ  and  should  be  issued  in  the 
name  of  the  people  of  the  State,  but  where  it  is  awarded  upon  the  appli- 
cation of  a  private  person,  it  must  show  that  it  was  issued  on  the  relation 
of  that  person.  Code  Civ.  Pro.,  §  1991;  People  ex  rel.  Mason  v.  Bd. 
of  Supervisors  of  Wayne,  45  Hun,  63.  And  being  a  State  writ  and 
issuing  in  the  name  of  the  people,  it  should  not  be  entitled  in  an  action 
but  as  a  distinct  and  separate  proceeding.  Youmans  v.  Terry,  32  Hun, 
625. 

Where  a  town  was  bonded  for  a  railroad  on  condition  that  a  depot 
should  be  maintained  at  a  certain  place,  the  agreement  must  be  enforced 
by  the  town  and  cannot  be  enforced  by  a  proceeding  instituted  by  the 
Attorney-General  on  behalf  of  the  State.  People  v.  Rome,  etc.,  R.  R. 
Co.,  103  K  Y.  95. 

In  matters  of  private  or  corporate  right,  the  title  of  the  relator  to  the 
right  must  appear ;  in  matters  of  public  right  any  citizen  may  be  relator. 
People  V.  Collins,  19  Wend.  46. 

In  cases  where  the  interest  is  common  to  the  whole  community,  it  is 
not  necessary  that  the  relator  show  an  individual  right;  any  person  in- 
terested in  the  enforcement  of  a  statutory  right  may  be  relator.  People 
v.  Supervisors,  17  Hun,  501;  s.  c,  85  IST.  Y.  324;  People  v.  Halsey,  37 
N.  Y.  344;  People  v.  Supervisors,  56  IST.  Y.  249;  People  v.  Asten,  62 
?s^.  Y.  623 ;  People  v.  Common  Council,  20  How.  401.  See  People  v. 
Common  Council,  78  IST.  Y.  33 ;  People  v.  Tracy,  1  How.  186.  It  was 
held,  in  People  v.  Hoyt,  66  IST.  Y.  606,  that  a  resident  and  taxpayer  could 
not  compel  assessors  to  perform  their  duty  by  mandamus. 

The  vn-it  may  be  applied  for  jointly  by  parties  having  a  common  in- 
terest, and  the  chief  officers  of  a  city  or  town  may  be  joined  as  relators. 
People  V.  Supervisors  of  Ontario,  85  N.  Y.  324;  People  v.  Supervisors  of 
Ulster,  17  Wkly.  Dig.  138. 

Where  the  matter  does  not  concern  the  general  public  but  is  to  pro- 
mote certain  private  rights,  the  personal  interest  of  the  relator  in  the 
matter  in  controversy  must  be  clearly  shown  to  entitle  him  to  maintain 
the  proceeding.  Thus,  the  rector  of  a  church  is  held  to  have  no  such 
interest  in  its  consolidation  with  another  corporation  as  to  enable  him  to 
prosecute  as  relator,  when  he  has  never  been  authorized  by  a  board  of 
vestrymen  so  to  do.  St.  Stephen's  Church  Cases,  25  Abb.  IN".  C.  247. 
But  the  rector  of  a  church  is  a  proper  relator  in  mandamus  to  compel  the 
vestrymen  to  attend  a  duly  called  meeting  from  which  they  intentionally 
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absent  themselves  and  which  cannot  be  held  in  their  absence.     People 
ex  rel.  Kenny  v.  Winans,  29  St.  Eep.  651,  9  Supp.  249. 

Any  elector  may  be  relator  to  compel  the  State  Board  of  Canvassers 
to  disregard  a  paper  pxirporting  to  be  a  return  of  a  board  of  canvassers, 
and  which  does  not  give  the  results  of  a  proper  legal  canvass,  and  to  con- 
sider only  a  proper  return,  at  least  in  a  case  where  the  interested  candi- 
date is  dead.     People  ex  rel.  Daley  v.  Bice,  129  JST.  Y.  453. 

Any  citizen  may  act  as  relator  in  mandamujs  proceedings  issued 
against  a  board  of  excise,  compelling  them  to  proceed  against  a  saloon- 
keeper charged  with  the  violation  of  the  statute  forbidding  the  keeping 
open  of  saloons  on  election  day.  People  ex  rel.  Welling  v.  Meahim,  56 
Hun,  628. 

Every  citizen  has  the  right  to  compel  the  performance  by  a  public 
ofRcer  of  his  duty  of  executing  the  law  enacted  for  the  benefit  of  the 
citizens  generally,  and  is  not  required  to  show  a  particular  individual 
right.  People  ex  rel.  Kay  v.  Sivanstrom,  79  App.  Div.  94,  79  Supp. 
934;  dism'd,  175  W.  Y.  513. 

It  is  not  necessary  that  relator  should  show  a  special  injury  to  entitle 
him  to  proceed  by  mandamus  to  compel  public  oiScials  to  remove  unlaw- 
ful incumbrances,  obstructions,  land  nuisance  from  the  public  streets. 
People  ex  rel.  Marh  Cross  Co.  v.  Ahearn,  124  App.  Div.  840,  109  Supp. 
249. 

An  application  for  mandamus  to  compel  a  street-ear  company  to  run 
its  cars  may  be  made  by  any  citizen  of  a  city  in  which  the  road  is  located. 
Loader  v.  BrooUyn  Heights  R.  R.  Co.,  14  Misc.  208,  35  Supp.  996. 
The  crier  of  a  court,  being  in  possession  of  his  office,  cannot  be  ousted  by 
mandamus  against  the  judge  appointing  him  without  being  made  a  party 
to  the  proceeding.     People  v.  Wendell,  57  Hun,  362,  10  Supp.  587. 

A  person  acting  solely  for  the  benefit  of  others,  and  with  no  personal 
interest,  is  not  a  proper  relator  in  mandamus.  People  ex  rel.  Simon  v. 
Mayor,  20  Misc.  190.  When  application  for  the  writ  of  mandamus  is 
m^ade  to  secure  some  personal  or  private  redl-ess,  the  relator  or  applicant 
must  be  shown  to  have  a  personal  right  in  obtaining  it  before  the  writ  can 
be  directed  to  issue,  hut  where  the  act  sought  to  be  performed  affects  the 
public  interests  generally  and  all  citizens  are  equally  concerned  in  securing 
;ts  performance,  any  citizen,  a  taxpayer,  has  a  right,  by  virtue  of  his  in- 
terest in  the  maintenance  of  the  government,  to  institute  proceeding  by 
mandamus.  People  ex  rel.  W rigid  v.  Common  Council  of  Buffalo,  16 
Abb.  IST.  0.  1'16.  The  eooirt  says :  "  The  authorities  in  this  and  several 
other  States,  and  those  also  of  the  Court  of  Kings'  Bench  in  England,  have 
gone  very  far  in  supporting  this  proposition.  In  fact,  the  utmost  limit  of 
judicial  interference  has  been  reached  for  the  purpose  of  sustaining  the 


1436  MANDAMUS. 

right  of  private  persons  to  insist  upon  tke  performance  of  public  duties 
by  public  officers."  People  ex  rel.  Case  v.  Collins,  19  Wend.  58,  Thus 
any  citizen  of  a  village  may  have  mandamus  to  compel  the  tinistees  to 
appoint  and  organize  a  board  of  health  when  they  are  required  so  to  do 
by  statute.    People  ex  rel.  Boltzer  v.  Daly,  37  Hun,  46  &. 

Prior  to  the  case  of  People  ex  rel.  Vase  v.  Collins,  19'  Wend.  58,  supra, 
there  vi^as  no  settled  practice  in  this  State  on  this  subject,  and  the  rule 
there  adopted,  though  differing  from  that  which  prevails  in  many  of  the 
other  States,  is  a  reasonable  one,  and  in  many  instances  actually  neces- 
sary to  obtain  speedy  redress  for  wrongs  affecting  the  public  interest. 

Upon  the  refusal  of  a  county  treasurer  to  issue  his  warrant  for  the 
collection  of  a  tax,  etc.,  any  citizen  having  a  common  interest  in  the 
collection  of  the  tax  may  have  mandamus  to  compel  him  to  do  so.  Peo- 
ple ex  rel.  Stephens  v.  Halsey,  37  N.  Y.  346.  The  court  says  that,  in 
this  case,  inasmuch  as  the  people  themselves  are  the  plaintiffs  in  the  pro- 
ceeding by  mandamus,  it  is  not  of  vital  importance  who  the  relator 
should  be,  so  long  as  he  does  not  officiously  intermeddle  in  a  matter  with 
which  he  has  no  concern.  The  office  which  a  relator  performs  is  merely 
the  instituting  a  proceeding  in  the  name  of  the  people  and  for  the  gen- 
eral benefit.  The  rule,  therefore,  as  it  is  sometimes  stated,  that  a  relator 
in  a  writ  of  mandamus  must  show  an  individual  right  to  the  thing  asked, 
must  be  taken  to  apply  to  cases  where  an  individual  interest  is  alone  in- 
volved, and  not  to  cases  where  the  interest  is  common  to  the  whole  com- 
munity. 

In  the  Matter  of  Whitney,  3  Supp.  838,  it  was  held  that  mandamus 
may  be  had  by  any  citizen  or  class  of  citizens  to  enforce  that  part  of  the 
law  requiring  policemen  and  officers  of  the  police  to  enforce  the  law  re- 
quiring persons  licensed  to  sell  intoxicating  liquors  to  keep  their  places 
closed  during  hours  forbidden  by  statute.  A  citizen  is  a  proper  relator 
to  compel  a  board  of  supervisors  of  counties  to  meet,  as  required  by 
statute,  and  divide  their  respective  counties  into  so  many  Assembly  dis- 
tricts as  they  were  entitled  to.  People  ex  rel.  Pond  v.  Supervisors  of 
Monroe  Co.,  47  St.  Eep.  457 ;  rev'd  on  other  grounds,  47  St.  Rep.  702. 
ISTo  personal  interest  in  a  relator  is  essential  in  order  to  enable  him  to 
have  mandamus  compelling  a  board  of  supervisors  to  vacate  their  order 
directing  the  payment  of  a  claim  not  authorized  by  law.  People  ex  rel. 
Lawrence  v.  Supervisors  of  Westchester,  11  Hun,  308. 

Any  citizen  of  a  county  has  a  sufficient  interest  in  the  publication  of 
the  laws  to  enable  him  to  be  a  relator  in  a  mandamus  to  compel  a  board 
of  supervisors  to  designate  two  newspapers  for  such  publication  as  re- 
quired by  statute.     People  ex  rel.  Waller  v.  Supervisors,  56  N.  Y.  252. 
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Any  citizen  of  the  State  may  apply  as  relator  for  a  writ  of  mandamus  to 
compel  a  railroad  company  to  construct  fences  and  cattle-guards,  as  re- 
quired by  statute,  when  it  has  failed  to  do  so.  People  ex  rel.  Garhutt  v. 
B.  &  8.  L.  B.  Co.,  14  Hun,  374.  A  private  citizen  may  be  relator  in 
proceedings  by  mandamus  to  compel  ,a  board  of  supervisors  to  convene 
and  divide  the  county  into  Assembly  districts,  when,  by  their  failure  to 
do  so,  the  district  where  the  relator  resided  was  deprived  of  just  repre- 
sentation. People  ex  rel.  Baird  v.  Supervisors  of  Kings  Co.,  etc.,  138 
N.  Y.  115.  A  citizen  of  a  county  who  is  put  to  inconvenience  by  reason 
of  the  non-repair  of  a  bridge  may  be  relator  in  proceedings  by  mandamus 
to  compel  the  board  of  supervisors  to  repair  the  bridge,  when  they  are  re- 
quired to  keep  the  same  in  repair.  People  ex  rel.  Keene  v.  Supervisors, 
142  JST.  Y.  277. 

Query  as  to  whether  a  statutory  provision  directing  a  municipal  cor- 
poration to  employ  a  designated  class  of  labor  in  order  that  the  service 
may  be  well  performed  gives  the  persons  answering  the  designation  a 
right  to  act  as  relators  and  compel  the  municipal  body  by  mandamus  to 
employ  them.    People  ex  rel.  Francis  v.  Common  Council,  78  E".  Y.  38. 

A  private  citizen  may  move  for  a  mandamus  to  compel  public  officers 
to  perform  a  public  duty  imposed  upon  them  by  the  Labor  Law,  al- 
though he  shows  no  personal  interest  in  the  matter.  People  ex  rel. 
O'Brien  v.  Van  WycTe,  27  Misc.  439,  59  Supp.  134. 

Where  awards  of  damages  in  taking  lands  for  a  road  are  several 
and  independent,  one  of  the  persons  to  whom  damages  has  been 
awarded  cannot  bring  mandamus  on  behalf  of  himself  and  the  others 
against  the  town  auditors  to  compel  the  auditing  of  the  claims,  where 
there  is  nothing  to  show  that  any  of  the  claimants  except  the  relator 
have  asked  for  the  payment  of  the  awards,  or  that  they  desire  the  same 
audited  and  paid  by  the  town.  People  ex  rel.  Baker  v.  Morgan,  97 
App.  Div.  267,  89  Supp.  832. 

Laws  of  1892,  chapter  686,  section  230,  subdivision  16,  specifies  as 
county  charges  the ,  reasonable  costs  and  expenses  in  proceedings  before 
the  Governor  for  the  removal  of  any  county  officer  on  charges  preferred 
against  him.  Held,  that,  where  an  association  known  as  a  "  taxpayers' 
league  "  preferred  charges  against  a  sheriff  before  the  Governor  for  mal- 
feasance in  office,  it  was  proper  that  the  claim  for  the  expenses  should 
be  made  by  the  league,  instead  of  by  its  president  individually,  or  by  the 
attorney  employed,  notwithstanding  the  fact  that  the  president  appeared 
as  an  individual  complainant  before  the  Governor.  People  ex  rel.  Smart 
V.  Bd.  of  Supervisors  of  Wash.  Co.,  66  App.  Div.  66,  72  Supp.  568. 

Not  only  a  municipal  board,  such  as  the  board  of  police,  may  be  made 
respondents  in  proceedings  by  mandamus,  but  also  each  individual  mem- 
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ber  of  such  board  may  be  made  respondents  as  well  as  the  board  itself, 
and  in  such  case  each  member  should  make  a  return  thereto.  People 
ex  rel.  McMachin  v.  Bd.  of  Police,  46  Hun,  301 ;  aff'd,  107  IT.  Y.  235. 

Where  proceedings  by  mandamus  are  commenced  against  a  mayor  in 
his  official  capacity  and  not  against  him  individually,  the  proceeding 
continues  against  his  successor  in  office.  In  determining  whether  the 
writ  was  to  operate  upon  the  office  through  the  incumbent,  or  only  upon 
the  incumbent,  the  test  seems  to  be  whether  the  duty  enjoined  would  be 
obligatory  on  the  successor  in  office.  In  such  a  ease,  the  writ  may  issue 
against  the  office  by  name,  without  the  name  of  the  incumbent  appear- 
ing therein.  People  ex  rel.  Wooster  v.  Maker,  64  Hun,  413;  rev'd 
on  other  grounds,  141  JST.  Y.  330. 

It  has  been  held  that  the  mayor  of  a  city  is  not  a  proper  party  re- 
spondent in  proceedings  by  mandamus  against  the  auditor  and  the  comp- 
troller of  said  city  requiring  the  latter  to  audit  and  certify  a  claim,  even 
though  the  mayor  would  be  required  to  sign  the  warrants  upon  the 
treasury  after  such  audit.  The  ground  is  that  the  determination  of  the 
amoimts  due  upon  said  claims  by  the  auditor  and  comptroller  precedes 
any  duties  imposed  upon  the  mayor.  People  ex  rel.  Kings  Co.  Oas  Co. 
V.  Schieren,  89  Hun,  220. 

The  portion  of  section  452,  Code  of  Civil  Procedure,  which  requires 
the  court  in  certain  cases  to  direct  other  parties  to  be  brought  in,  relates 
to  actions  and  judgments,  and  has  no  application  to  mandamus,  which  is 
a  special  proceeding.  Thus,  where  a  candidate  at  a  general  election  has 
a  proceeding  for  a  mandamus  against  a  board  of  canvassers,  the  opposing 
candidate  is  not  a  proper  party.  Steingoetter  v.  Bd.  Canvassers  Erie 
Co.,  18  St.  Rep.  799.  But  it  has  been  held  that  where  a  candidate  for 
election  was  proceeding  by  mandamus  under  the  Reform  Ballot  Law, 
section  31  (L.  1890,  chap.  262),  that  the  opposing  candidate  should 
be  permitted  to  intervene  so  as  to  protect  his  rights.  People  ex  rel.  Has- 
hrouck  V.  Supervisors,  135  E".  Y.  528. 

Where  a  mandamus  has  issiied,  a  third  person  aggrieved  thereby  is 
not  entitled  to  be  made  a  party  to  the  proceeding.  Matter  of  Bohnet,  8 
App.  Div.  293;  appeal  dism'd,  150  IST.  Y.  279,  the  court  holding  that 
while  the  court  had  power  to  open  the  proceedings  and  allow  the  appel- 
lant to  be  brought  in  as  a  party,  yet  it  was  a  matter  which  rested  in  its 
sound  discretion. 

As  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
owe  to  the  State  no  duty  in  respect  to  the  payment  of  a  tax,  it  would  be 
error  for  the  Attorney-General  to  make  them  parties  to  a  proceeding  by 
mandamus  against  the  comptroller  of  said  city,  nor  are  they  entitled  to  be 
made  parties  on  their  own  request.  People  v.  Myers,  20  St.  Rep.  272, 
50  Him,  479;  aff'd,  112  N.  Y.  676. 
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In  proceedings  by  mandamus  against  a  board  of  assessors,  requiring 
them  to  rectify  errors,  the  collector  of  taxes  is  properly  joined  in  the 
proceeding  in  order  to  restrain  him  from  collecting  the  illegal  tax.  Peo- 
ple ex  rel.  Nostrand  v.  Wilson,  119  N.  Y.  518.  In  a  proceeding  by 
mandamus  against  a  board  of  officers  not  incorporated,  the  individuals 
who  compose  the.  board  should  be  made  respondents  in  an  application 
for  mandamus  to  compel  their  official  action,  but  it  seems  that  an  error 
in  making  the  board  respondent  instead  of  the  individuals  composing  it 
may  be  cured  by  amendment.  People  ex  rel.  Ryan  v.  Civil  Service,  etc., 
17  Abb.  N.  C.  77. 

When  it  is  uncertain  which  of  two  officials  is  the  proper  respondent  in 
mandamus  and  both  of  them  appear  to  be  authorized  to  do  the  acts  re- 
quired to  be  done,  the  writ  may  be  directed  to  both  of  them  as  respond- 
ents.    People  ex  rel.  Harrlman  v.  Paton,  20  Abb.  JST.  C.  199. 

Mandamus  will  not  lie  against  a  foreign  corporation  except  in  so  far  as 
it  is  specially  authorized  by  statute;  i.  e.,  it  will  not  lie  against  a  foreign 
corporation  as  such,  but  only  against  its  transfer  agent  to  compel  him  to 
show  the  books,  for  the  agent  only  is  thus  amenable  under  the  Laws  of 
1842,  chapter  165.  People  ex  rel.  Field  v.  N.  P.  R.  R.  Co.,  18  J.  &  S. 
546 ;  People  ex  rel.  Hatch  v.  L.  8.  £  M.  8.  R.  R.  Co.,  11  Hun,  4. 

A  writ  of  mandamus  may  properly  be  directed  to  the  cashier  of  a  bank 
to  compel  him  to  permit  a  director  to  inspect  the  discount-book,  and  it 
need  not  be  directed  to  the  board  of  directors;  the  rale  being  that  the 
writ  should  issue  to  him  who  has  to  do  the  thing  required  to  be  done,  but 
it  seems  that  there  would  be  no  impropriety  in  issuing  the  writ  to  the 
board  of  directors  as  well.     People  v.  Throop,  12  Wend.  187. 

A  purchaser  at  a  tax  sale  who  has  not  received  a  conveyance  is  not  a 
necessary  party  to  proceedings  by  mandamus  against  the  registrar  to 
compel  him  to  receive  taxes  and  cancel  the  sale.  People  ex  rel.  Coopers 
V.  Registrar  of  Arrears,  114  JST.  Y.  22>. 

A  purchaser  at  a  tax  sale  is  not  a  necessary  party  to  a  proceeding  by 
mandamus  to  compel  a  county  clerk  to  record  a  deed  or  satisfaction  piece 
affecting  the  title.  Matter  of  Application  of  Clementi  v.  Jachson,  92 
K  Y.  591. 

The  constitutionality  of  a  change  in  classification  cannot  be  attacked 
in  a  proceeding  by  mandamus  brought  against  the  mayor  of  the  city  to 
which  the  civil  service  commissioners  of  the  city  and  State  are  not 
parties.  People  ex  rel.  Huber  v.  Adam,  116  App.  Div.  613,  101  Supp. 
925. 

In  mandamus  to  compel  the  reinstatement  of  petitioner  to  an  office 
abolished  in  bad  faith,  the  appointee  of  the  new  office  created  in  the 
place  of  the  one  abolished  is  not  a  necessary  party,  but  in  mandamus  to 
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compel  the  transfer  of  petitioner  to  the  newly-created  position  the  ap- 
pointee is  a  necessary  party.  Matter  of  Jones,  80  App.  Div.  167,  80 
Supp.  420. 

The  incumbent  in  the  of&ce  of  street  commissioner  of  a  village,  ap- 
pointed for  the  term  prescribed,  held  a  necessary  party  to  a  proceeding 
for  peremptory  mandamus  to  appoint  the  relator.  People  ex  rel,  Conlin 
V.  Village  of  Dobbs  Ferry,  63  App.  Div.  276,  71  Supp.  578. 

In  general,  the  writ  lies  to  the  person  or  body  whose  legal  duty  it  is  to 
perform  the  required  act,  as  where  a  corporation  is  required  by  law  to  do 
a  particular  act,  the  mandamus  is  addressed  to  that  organ  of  the  cor- 
poration which  is  to  perform  it.  It  lies  to  the  body  upon  whom  the 
duty  of  "  putting  the  necessary  machinery  in  motion  "  is  imposed.  Peo- 
ple ex  rel.  Market  Com'rs  v.  Common,  Council,  3  Abb.  Ct.  App.  Dec. 
50-6;  s.  c,  3  Keyes,  86;  People  ex  rel.  v.  Throop,  12  Wend.  183. 

A  writ  of  mandamus  to  the  superintendent  of  public  works  to  award 
a  contract  to  the  relator,  who  has  bid  thereon,  will  not  be  issued  in  a  case 
where  the  successful  bidder  to  whom  the  contract  has  already  been 
awarded  is  not  made  a  party  to  the  proceeding.  Matter  of  Hilton 
Bridge  Constr.  Co.,  13  App.  Div.  29. 

It  has  been  held  that  a  mandamus  will  be  issued  against  an  official 
without  regard  to  the  expiration  of  his  office;  that  the  proceeding  is 
against  the  respondent  as  an  official,  not  personally,  and  his  successor 
must  obey  the  writ.  People  ex  rel.  Case  v.  Collins,  19  Wend.  58.  But 
it  has  been  held  that  a  commissioner  of  highways-elect  cannot  be  sub- 
stituted as  successor  in  office  in  proceedings  by  mandamus  had  against 
his  predecessor.  People  ex  rel.  Van  Valkenburg  v.  Com'rs  of  Highways, 
3  How.  Pr.  56.  See,  also.  People  ex  rel.  Twenty-Third  St.  R.  R.  Co. 
v.  Squire,  110  JST.  Y.  666. 

Where  the  failure  to  perform  the  act  sought  to  be  coerced  was  on  the 
part  of  an  officer  whose  term  has  expired,  mandamus  may  still  issue  to 
his  successor  in  office.  People  ex  rel.  Dannatt  v.  Comptroller,  77  1^.  Y. 
50.  See  as  to  the  abatement  of  mandamus  proceedings  upon  death  of 
party.  People  ex  rel.  McAllister  v.  Lynch,  68  E".  Y.  473;  on  change  in 
State  officer,  People  ex  rel.  BrodericJc  v.  Norton,  156  N.  Y.  136. 

The  death  of  one  copartner  among  relators  does  not  abate  the  alterna- 
tive writ  after  issue  joined  thereon.  People  ex  rel.  Witherbee  v.  Super- 
visors, 70  ]Sr.  Y.  228. 

A  change  in  the  personnel  of  a  town  board,  since  its  refusal  to  act,  is 
no  reason  for  denying  a  mandamus  where  the  purpose  of  the  writ  is  to 
require  the  board  as  such  to  act.  People  ex  rel.  Slater  v.  Smith,  83  Hun, 
437,  64  St.  Eep.  419,  31  Supp.  749. 

Mandamus  does  not  reach  the  office  and  cannot  be  directed  to  it,  and 
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where  the  officer  who  removed  the  relator  thereafter  died,  a  demand  for 
reinstatement  must  be  made  upon  his  successor  before  the  writ  will  issue. 
People  ex  rel.  Taylor  v.  Welde,  61  App.  Div.  580,  70  Supp.  869. 

The  provisions  of  the  Code  of  Civil  Procedure  do  not  change  the  rule 
that  an  application  for  a  mandamus  against  a  public  official  abates  on 
his  death  or  retirement  from  office  and  his  successor  in  office  cannot  be 
brought  in  by  way  of  an  amendment  of  the  proceedings  or  by  an  order 
for  the  substitution  of  parties.  People  ex  rel.  Hatch  v.  Lantry,  88  App. 
Div.  583,  85  Supp.  193. 

It  is  held  in  People  ex  rel.  La  Chicotte  v.  Best,  187  N.  Y.  1,  that  where 
peremptory  mandamus  has  been  awarded  against  a  public  officer  for  the 
performance  of  his  official  duty,  but  his  term  of  office  has  expired  and 
the  writ  has  not  been  obeyed,  the  court  may  grant  an  alias  per- 
emptory writ  to  his  successor  in  office  for  the  performance  of  the  act, 
citing  High  on  Extraordinary  Remedies,  §  38,  and  the  court  concludes 
that  where  the  proceeding  is  against  an  officer  of  a  municipality  for  the 
enforcement  of  a  right  of  a  relator  against  the  municipality,  the  pro- 
ceeding does  not  abate  by  the  resignation,  removal,  or  expiration  of  term 
of  the  officer,  but  that  it  may  be  enforced  against  his  successor  or 
successors. 

In  People  ex  rel.  Lazarus  v.  Coleman,  99  App.  Div.  88,  it  is  held  that 
where  there  has  been  a  change  in  the  board  consisting  of  three  members 
and  a  majority  of  the  members  composing  the  board  when  action  was 
taken  sought  to  be  reviewed  still  remain  members  of  it,  the  proceeding 
should  not  be  said  to  have  abated  but  opportunity  should  be  afforded  to 
the  relator,  if  so  advised,  to  move  to  bring  in  as  a  party  the  successor  to 
the  defendant  whose  term  of  office  has  expired. 

Where  the  proceeding  is  brought  to  enforce  the  performance  of  an 
official  corporate  duty  resting  upon  the  officer  as  such,  and  not  involving 
the  exercise  of  discretion,  it  will  not  abate  by  the  expiration  of  the  term 
of  office  of  the  incumbent,  and  the  performance  of  the  duty  will  devolve 
upon  his  successor.  People  ex  rel.  Cunliffe  v.  Cram,  30  Misc.  561,  63 
Supp.  1027. 

A  proceeding  by  mandamus  Dy  one  in  the  civil  service  of  a  city  to 
compel  his  reinstatement  does  not  abate  upon  resignation  from  office  of 
the  officer  proceeded  against,  but  the  proceeding  may  be  continued  and 
enforced  against  his  successor. 

Where  such  resignation  took  effect  after  trial  of  an  issue  of  fact  be- 
fore a  jury  with  a  verdict  in  favor  of  a  relator  but  before  the  awarding 
of  a  peremptory  writ  thereon,  and  at  the  time  of  such  resignation  briefs 
were  to  be  prepared  and  filed  and  a  decision  rendered,  the  substitution 
of  the  successor  in  office  is  necessary  and  the  practice  is  the  same  as  that 
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provided  by  the  Code  of  Civil  Procedure,  section  1930.    People  ex  rel. 
La  Chicotte  v.  Best,  187  N.  Y.  1,  rev'g  112  App.  Div.  912. 

If  notice  of  an  intention  to  continue  the  proceeding  against  the  suc- 
cessors in  office  of  the  original  respondents  is  requisite,  a  notice  to  the 
corporation  counsel,  who  has  always  had  charge  of  the  matter,  is  suffi" 
cient.    People  ex  rel.  Cunliffe  v.  Cram,  30  Misc.  561,  63  Supp.  1027. 

As  the  power  to  appoint  and  remove  superintendents  of  highways  in 
the  city  of  New  York  is  vested  solely  in  the  borough  presidents,  neither 
the  city  nor  the  commissioner  of  public  works  can  be  substituted  as  a 
party  defendant  in  mandamus  to  compel  the  reinstatement  of  such  super- 
intendent where  the  borough  president  who  removed  him  has  been  ousted 
from  office.  People  ex  rel.  Collins  v.  Ahearn,  No.  2,  137  App.  Div.  265, 
121  Supp.  970. 

The  fact  that  a  landowner  in  a  village  has  a  private  interest  in  secur- 
ing the  removal  of  an  encroachment  upon  a  public  street  does  not  de- 
prive her  of  the  right  to  compel  the  village  authorities  to  abate  the  nui- 
sance by  mandamus.  Matter  of  People  ex  rel.  Foot  v.  Gross,  137  App. 
Div.  77,  122  Supp.  135. 

The  county  treasurer  is  not  a  necessary  party  to  a  writ  of  mandamus 
issued  on  the  relations  of  a  village  to  compel  a  board  of  supervisors  to 
correct  their  apportionment  of  an  assessment  upon  bank  stock.  And,  in 
any  event,  as  the  defect  of  parties  appeared  upon  the  face  of  the  petition, 
it  was  waived  by  a  failure  to  demur.  People  ex  rel.  Village  of  Cohles- 
kill  V.  Supervisors,  140  App.  Div.  769. 

A  final  writ  of  mandamus  may  issue,  although  the  term  of  office  of  the 
supervisors  who  made  an  erroneous  apportionment  has  expired,  if  in 
fact  the  alternative  writ  issued  while  they  were  in  office,  for  the  relator, 
having  a  clear  right  against  the  county,  may  enforce  that  right  either 
against  the  members  of  the  original  board  or  their  successors. 

It  seems,  however,  that  before  the  final  writ  issiies  it  may  be  necessary 
to  substitute  the  members  of  the  new  board  as  parties.  People  ex  rel. 
Village  of  Cohleshill  v.  Supervisors,  140  App.  Div.  769. 

ARTICLE  V. 

THE  PETITION  OR  AFFIDAVIT   ON  THE  PART  OF  RELATOR. 

The  affidavit  upon  which  the  writ  is  granted  must  not  be  entitled  in 
a  cause.  Haight  v.  Turner,  2  Johns.  371 ;  People  v.  Common  Pleas,  1 
Wend.  291 ;  People  v.  Sage,  2  How.  59 ;  People  v.  Dikeman,  7  How. 
124.  See  Ex  parte  La  Farge,  6  Cow.  61.  The  cause  may  take  its  title 
on  granting  of  the  order  for  the  writ.  People  v.  Sage,  2  How.  60.  The 
affidavits  must  show  the  facts.  1  Johns.  Cas.  134;  3  T.  E.  575.  The 
facts  should  be  set  forth  with  precision.     5  T.  K.  466 ;  2  Johns.  211. 
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By  section  2076  of  the  Code  of  Civil  Procedure,  it  is  provided  that 
the  alternative  writ  of  mandamus  as  to  the  joinder  therein  of  tvi^o  or 
more  grievances,  the  command  of  the  writ,  etc.,  are  subject  to  the  pro- 
visions of  the  Code  respecting  the  statement  in  a  complaint  of  the  facts 
constituting  a  cause  of  action,  etc.,  and  likewise  the  affidavits  upon  which 
an  application  for  the  writ  is  founded  must  comply  in  form  to  the  rules 
of  pleading;  and  it  has  in  fact  been  held,  in  People  ex  rel.  Del  Mar  v. 
St.  L.  £-  S.  .P.  E.  E.  Co.,  47  Hun,  544,  14  St.  Rep.  885,  that  these  pre- 
liminary affidavits  are  in  the  nature  of  a  complaint. 

A  relator,  to  entitle  himself  to  the  writ,  must  show  that  he  is  legally 
and  equitably  entitled  to  some  right  properly  the  subject  of  the  writ,  and 
that  it  is  legally  deniandable  from  the  person  to  whom  the  writ  is  to  be 
directed,  and  also  that  such  person  still  has  it  in  his  power  to  perform 
the  duty  required ;  and,  moreover,  he  must  show  affirmatively  that  what- 
eyer  is  required  to  be  done  by  him  as  a  condition  precedent  to  the  right 
demanded  has  been  performed  by  him.  The  People  ex  rel.  Stevens  v. 
Hayt,  66  'N.  Y.  607,  rev'g  7  Hun,  39.  He  must  show  facts  which  give 
him  a  strict  legal  right  to  the  writ;  thus,  if  the  facts  shown  should  leave 
him  a  remedy  at  law,  the  writ  will  be  denied.  People  ex  rel.  Lunney  v. 
Campbell,  72  E".  Y.  498.  See,  also,  People  ex  rel.  McMofihin  v.  Bd.  of 
Police,  107  K  Y.  239,  11  St.  Eep.  412.  He  is  bound  to  show,  as  the 
foundation  for  the  proceeding,  that  the  specific  act  sought  to  be  coerced 
is  the  duty  of  the  person  against  whom  the  writ  is  directed,  and  that 
such  person  has  no  discretion  as  to  its  exercise.  People  ex  rel.  Allen  v. 
Murray,  2  Misc.  155,  23  Civ.  Pro.  71 ;  aff'd  without  opinion,  138  N.  Y. 
635. 

Where  tender  must  be  shown  on  the  part  of  a  relator,  it  must  be  shown 
to  be  a  full  tender  of  present  performance ;  if  the  tender  was  conditional, 
the  writ  will  be  denied.  Matter  of  McGrath,  56  Hun,  78,  29  St.  Eep. 
704.  The  relator  must  show  some  present  disregard  of  duty  on  the  part 
of  the  respondent;  mandamus  will  not  be  granted  where  it  is  shown  that 
the  respondent  "  is  about "  to  disregard  his  duty.  People  ex  rel.  Sayles 
V.  Fitzgerald,  37  St.  Eep.  540,  13  Supp.  663 ;  aff'd,  128  IST.  Y.  620.  The 
affidavit  must  not  contain  scandalous  matter,  or  it  may  be  stricken  out 
by  the  court  on  its  own  motion.  People  ex  rel.  Allen  v.  Murray,  22 
Supp.-  1051,  23  Civ.  Pro.  53. 

It  has  been  held  that  the  relator  must  not  ask  for  more  than  he  is 
entitled  to,  or  the  writ  will  be  denied.  People  ex  rel.  Ketteltas  v.  Cady, 
2  Hun,  225;  People  ex  rel.  Byrnes  v.  Greene,  64  Barb.  162.  But  see 
People  ex  rel.  Keene  v.  Supervisors,  142  I^.  Y.  277,  rev'g  71  Hun,  97, 
where  it  was  held  that  the  court  may  issue  a  peremptory  writ  on  the  final 
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determination  of  the  alternative  writ,  even  though  the  relator  asks  too 
much,  or  mistakes  to  some  extent»*he  relief  to  which  he  is  entitled;  in 
awarding  the  peremptory  writ  the  court  may  mould  it  according  to  the 
just  rights  of  all  the  parties. 

The  affidavits  upon  which  an  application  for  a  peremptory  writ  is 
made  must  all  be  served  upon  the  respondent,  or  they  cannot  be  con- 
sidered upon  the  motion  if  objection  is  made  thereto.  People  ex  rel. 
Del  Mar  v.  8t.  L.  &  8.  F.  B.  B.  Co.,  47  Hun,  544,  14  St.  Eep.  885.  It 
may  be  noted  here  that  the  facts  which  it  is  necessary  to  state  in  the 
petition  for  an  alternative  writ  should  also  be  set  forth  in  the  writ  itself, 
for  the  court  cannot  look  to  the  petition  for  the  facts  which  should  have 
been  stated  in  the  writ  itself.  People  ex  rel.  Egan  v.  Columbia,  Club, 
20  Civ.  Pro.  323,  15  Supp.  821.  But  where  the  allegations  of  the  peti- 
tion upon  which  the  alternative  writ  was  granted  are  incorporated  into 
and  made  a  part  of  the  writ,  the  court  held,  upon  appeal,  that  they  were 
to  be  regarded  as  part  of  the  writ  itself  in  a  case  where  the  respondents 
have  not  been  misled,  or  harmed,  and  took  issue  upon  those  allegations. 
People  ex  rel.  Witherbee  v.  Supervisors,  79  E".  Y.  236. 

A  petition  for  mandamus  to  a  city  council  to  appoint  to  office  an 
honorably  discharged  soldier  of  the  Civil  War  under  the  Civil  Service 
Law  has  been  held  to  be  fatally  defective  in  not  averring  that  the  council 
knew  that  he  was  an  honorably  discharged  soldier.  In  re  Wortman,  2 
Supp.  326,  22  Abb.  N.  C.  143.  It  seems  that  on  an  application  for  man- 
damus, if  the  facts  are  alleged  to  be  upon  information  and  belief,  the 
sources  of  information  and  belief  must  be  set  forth  or  the  affidavit  will 
be  held  not  to  prove  the  facts  alleged.  People  ex  rel.  O'Brien  v.  Cruger, 
12  App.  Div.  537. 

Where  the  order  to  show  cause  upon  which  the  peremptory  writ  is 
issued  contains  the  usual  request  "or  for  other  relief,"  the  Supreme 
Court  has  power  to  grant  the  writ  for  any  relief  to  which  the  relator  is 
entitled,  although  it  is  not  specified  in  the  order  to  show  cause.  People 
ex  rel.  Henry  v.  Nostrand,  46  E".  Y.  377.  It  should  appear  from  the 
petition  that  a  demand  has  been  made  on  the  defendant  to  do  the  thing 
which  he  is  sought  to  be  compelled  to  do,  and  that  he  has  refused  or 
neglected  to  do  it.  Moses  on  Mandamus,  204 ;  In  re  Whitney,  3  Supp. 
839,  24  St.  Eep.  968. 

When,  upon  a  motion  for  a  peremptory  writ  in  the  first  instance,  every 
material  statement  of  fact  in  the  respondent's  affidavit  is  upon  informa- 
tion and  belief,  the  affidavit  will  be  disregarded.  Matter  of  Sheehan  v. 
Treasurer  Long  Island  City,  11  Misc.  488,  67  St.  Eep.  277,  33  Supp. 
428. 
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Unspecific  and  indefinite  statement  and  denials  or  statements  and 
denials  upon  information  and  belief  ^^  worthless  upon  an  application 
for  mandamus.  Matter  of  Ouess,  16  Misc.  307,  74  St.  Kep.  387,  38 
Supp.  91;  Matter  of  Freel,  73  St.  Eep.  331,  38  Supp.  143. 

Where  one  sought  to  enforce  a  preference  for  an  office  under  the 
Veteran  Law  (L.  1894,  chap.  916),  and  it  does  not  appear  from  his 
affidavit  that  he  was  a  discharged  soldier  and  as  such  entitled  to  prefer- 
ence, and  the  opposing  affidavit  stated  that  his  application  for  the  office 
contained  no  such  averment,  it  was  held  that  the  relator  did  not  make 
out  a  case  either  for  a  peremptory  or  for  an  alternative  writ.  People 
ex  rel.  v.  Trustees  Cohocton,  17  Misc.  654. 

The  rule  that,  in  an  application  for  a  peremptory  writ  of  mandamus, 
the  allegations  of  fact  in  the  return  are  to  he  taken  as  true,  has  no  ap- 
plication where  the  court  ordered  an  alternative  writ  for  the  very  pur- 
pose of  having  a  question  of  fact  raised  by  the  return  decided,  in  the 
writ  in  which  the  defendants  participated.  People  ex  rel.  McLaughlin 
V.  Bd.  of  Police  Com'rs  of  City  of  Yonhers,  79  App.  Div.  82,  79  Supp. 
710;  rev'd,  174  N.  Y.  450. 

It  seems  that  allegations  of  a  petition  for  mandamus  to  compel  the 
relator's  reinstatement  as  a  member  of  a  benevolent  association  stating 
that  contrary  to  the  by-laws  he  was  denied  the  right  to  select  counsel  and 
the  privilege  of  challenging  members  of  the  trial  committee  which  ex- 
pelled him,  are  in  a  sense  legal  conclusions,  and  it  would  be  better  to 
allege  that  he  requested  those  privileges  and  that  the  request  was  denied. 

But  the  rule  that  pleadings  shall  be  liberally  construed  applies  in  man- 
damus, and  the  petition  is  not  defective  if  it  appear  that  the  affirmative 
action  of  the  committee  at  the  trial  was  such  as  to  render  the  requests 
futile. 

Moreover,  an  allegation  that  he  was  denied  an  opportunity  to  speak 
upon  the  charges,  and  was  directed  to  leave  the  room  sufficiently  states 
that  he  was  not  afforded  an  opportunity  to  defend.  People  ex  rel.  Waaig 
v.  Lubliner  United  Brothers  Assn.,  137  App.  Div.  173,  122  Supp.  11. 

ARTICLE  VI. 

ALTERNATIVE  AND  PEREMPTORY  WRITS  DEFINED  AND  EXPLAINED.  §  2067. 
§  2067.    Kinds  of  writ;  how  alternative  writ  granted. 

A  writ  of  mandamus  is  either  alternative  or  peremptory.  The  alternative  writ  may- 
be granted  upon  an  affidavit,  or  other  written  proof,  showing  a  proper  case  there- 
for; and  either  with  or  without  previous  notice  of  the  application,  as  the  court  thinks 
proper. 

Very  great  confusion  exists  under  the  practice  which  was  adopted 
without  substantial  change  from  the  Revised  Statutes  by  reason  of  the 
fact  that  the  terms  "  alternative  "  mandamus  and  "  peremptory  "  man- 
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damus  are  both  used  in  describing  writs  which  issue  at  different  stages 
and  under  different  conditions.  The  Code  does  not  clearly  state  the  dis- 
tinction between  these  writs  and  the  purposes  for  which  they  are  granted. 

The  term  "  alternative  "  writ  is  used  with  two  distinct  meanings  in  the 
different  sections  of  this  article.  It  issues  either  (1)  by  way  of  appli- 
cation for  a  peremptory  writ  and  directs  that  the  person  to  whom  or 
body  to  which  the  writ  is  directed  shall  act  as  therein  required,  or  show 
cause  at  a  Special  Term  why  the  command  of  the  writ  should  not  be 
obeyed.  The  use  of  the  writ  for  this  purpose  under  the  present  practice 
is  practically  that  of  an  order  to  show  cause  since  the  party  to  whom  the 
writ  is  directed  is  bound  either  to  execute  the  command  of  the  writ  or 
show  to  the  court  why  either  upon  the  facts  or  the  law  or  both  a  per- 
emptory writ  should  not  be  granted.  In  such  case  an  issue  of  law  is  raised 
by  demurrer,  of  fact  by  affidavit.  The  purpose  of  the  writ  in  this  case 
is  to  bring  up  the  question  at  Special  Term  whether  a  peremptory  writ 
should  be  granted  or  denied  or  whether  the  alternative  writ  which  issues 
where  there  is  a  question  of  fact  raised  by  the  respondent  should  be 
granted.  This  is  the  second  so-called  alternative  writ  and  is  issued  under 
the  following  conditions:  (2)  An  alternative  writ  issues  when  an  appli- 
cation has  been  made  for  a  writ,  either  by  alternative  writ  in  the  first 
instance,  notice  of  motion,  or  order  to  show  cause,  and  a  question 
of  fact  arises  by  reason  of  a  denial  of  the  facts  stated  in  the  papers  upon 
which  such  application  is  made.  Upon  the  granting  of  the  alternative 
writ  at  this  stage  the  respondent  makes  return  in  the  nature  of  an 
■answer  to  the  allegations  of  the  writ,  thus  raising  a  question  of  fact 
which  is  to  be  tried,  as  if  it  arose  in  an  action. 

These  writs  by  the  same  name  are  thus  entirely  distinct  in  their 
character.  The  one  being  used  at  the  outset  of  the  proceeding  and  beiug 
substantially  only  a  notice  of  the  application  for  the  direction  of  the 
court,  since  it  is  granted  ex  parte  and  contains  substantially  only  a  notice 
to  the  defendant  either  to  perform  the  act  claimed  or  show  cause. 

This  may  be  termed  the  alternative  writ  in  the  first  instance.  It  is  only 
the  equivalent  of  an  order  to  show  cause  and  is  but  little  used.  The 
writ  secondly  referred  to  issues  only  after  a  hearing  and  when  a  question 
of  fact  arises  and  serves  the  purpose  of  a  pleading  and  may  be  termed 
the  "  alternative  writ  in  the  nature  of  a  pleading,"  but  the  distinction 
is  nowhere  clearly  made  in  the  Code,  its  provisions  in  many  instances 
applying  to  one  only,  in  others  to  both  alternative  writs. 

The  peremptory  writ  issues  under  two  separate  and  distinct  con- 
ditions both  involving,  however,  the  proposition  that  it  is  granted  only 
where  there  is  no  dispute  as  to  the  facts. 

First,  upon  notice  only,  either  by  notice  of  motion,  order  to  show 
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cause,  or  the  "  alternative  writ  in  the  first  instance,"  which  then  has  no 
effect  except  to  bring  on  the  hearing.  If  there  is  no  dispute  as  to  the 
facts  and  the  relator  has  a  right  to  the  relief  asked  on  the  law,  the  per- 
emptory writ  is  granted.  Second,  if  a  question  of  fact  arises  this  must 
be  settled  by  proceedings  by  the  "  alternative  writ "  in  the  nature  of  a 
pleading  and  in  case  the  facts  are  settled  in  relator's  favor,  a  peremptory 
writ  issues  with  the  same  force  and  effect  and  in  substantially  the  same 
form  except  as  to  recitals  as  if  granted  on  the  hearing  at  Special  Term. 

An  alternative  mandamus  is  in  the  nature  of  an  order  to  show  cause. 
People  v.  Ransom,  2  N.  Y.  490 ;  People  v.  Mitchell,  39  St.  Eep.  767. 

It  does  not  affect  a  substantial  right,  because  it  determines  nothing 
against  the  respondents  or  in  favor  of  the  relator.  It  cannot  be  quashed 
or  set  aside  for  any  matter  involving  the  merits.  Oode  Civ.  Pro., 
%  2075. 

The  writ  may  be  demurred  to  by  the  respondents,  or  they  may  make 
a  return  which  may  be  demurred  to  by  the  relator.  Oode  Civ,  Pro., 
§§  2076-2078.     The  foregoing  sections  refer  to  the  writ  in  first  instance. 

The  writ  and  the  return  constitute,  in  substance,  pleadings  upon 
which  issues  of  fact  or  law  will  arise  accordingly  as  there  may  be  de^ 
murrers  to,  or  denials  of,  the  facts  alleged.  Upon  those  plea-dings  the 
issue,  whatever  it  may  be,  will  be  determined,  and  until  such  deter- 
mination no  substantial  right  of  any  party  is  affected.  This  applies  to 
both  alternative  writs  where  a  question  of  fact  arises.  People  ex  rel. 
Ackerman  v.  Lw>ib,  6  App.  Div.  26,  39  Supp.  514. 

Whenever  there  is  a  hearing  upon  an  alternative  writ,  issued  either 
in  the  first  instance  or  upon  the  denial  of  a  peremptory  writ  owing  to 
a  question  of  fact  arising,  a  peremptory  writ  issues  and  is  in  the  nature 
of  a  final  judgment,  upon  the  contentions  of  the  relator,  either  of  law  or 
of  fact,  as  the  case  may  be,  being  upheld  upon  such  hearing. 

ARTICLE  VII. 

PEREMPTORY  WRIT  AND  PROCEEDINGS  THEREON.     §§  2070. 

Suhd.  1.  When  peremptory  writ  issues  in  the  first  instance,  1447. 

§  2070.  When  peremptory  mandamus  to  issue  in  first  instance,  1447. 
Subd.  2.   The  writ  and  practice  on  moving  therefor,  1458. 

Subd.  1.    When  Peremptory  Writ  Issues  in  the  First  Instance. 

§  2070. 
§  2070.    When  peremptory  mandamus  to  issue  in  first  instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first  instance,  where  the  ap- 
plicant's right  to  the  mandamus  depends  only  upon  questions  of  law,  and  notice  of 
the  application  has  been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board,  or 
other  body,  officer,  or  other  person,  to  which  or  to  whom  it  is  directed.  The  notice 
must  be  served,  at  least  eight  days  before  the  application  is  heard;  unless  a  shorter 
time  is  prescribed  by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
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Special  Term,  by  the  court,  or  a  judge  thereof;  or  where  the  application  is  to  the  ap- 
pellate division,  by  the  appellate  division,  or  a.  justice  of  the  appellate  division  of  that 
judicial  department.  In  such  a  case  the  application  must  be  founded  upon  affi- 
davits, or  other  written  proofs,  a  copy  of  which  must  be  served  with  the  notice,  or 
order  to  show  cause.  Where  the  court,  board,  or  other  body  to  be  served,  consists  of 
three  or  more  members,  the  notice  or  order  to  show  cause,  and  the  papers  upon 
which  the  application  is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  service  of  an  alternative  w-rit  of  mandamus  except  as  prescribed  in  this  section, 
or  by  special  provision  of  law,  a  peremptory  mand-amue  cannot  be  issued,  until  an 
alternative  mandamus  has  been  issued  and  duly  served,  and  the  return  day  thereof 
has  elapsed. 

The  application-  for  the  peremptoa-y  writ  may  be  made  by  obtaining 
fhe  "  alternative  writ "  in  the  first  instance  which  serves  as  an  order  to 
show  cause,  but  is  little  used  and  seema  to  serve  no  good  purpose.  The 
use  of  this  writ  for  this  purpose  is  considered  under  article  VI. 

In  case  of  no  necessity  for  early  action,  the  usual  eight-day  notice  of 
motion  is  given  for  any  Special  Term  in  the  district.  In  case  time  is 
essential,  an  order  to  show  cause  is  obtained  upon  showing  in  the  affi- 
davit, which  is  the  foundation  of  the  writ,  that  it  is  necessary  that  the 
motion  should  be  heard  at  an  earlier  date.  The  m-atter  then  comes  up 
on  the  affitdavits  made,  and  of  course  served  with  the  order  to  show  cause, 
and  in  case  no  issue  of  fact  is  made,  it  becomes  a  question  of  law 
whether,  upon  the  plaintiff's  own  showing,  he  is  entitled  to  the  writ,  and 
in  case  he'  is  so  entitled,  a  peremptory  writ  issues  directing  the  act  to  be 
performed,  and  on-  the  order  made,  the  wril!  issues.  The  only  alternative 
to  the  defendant  then  is  to  perform  the  act  and  so  return  to  the  court. 
In  that  case  very  frequently  no  return  is  ever  made,  as  the  result  sought 
to  be  attained  is  accomplished  and  the  proceeding  is  abandoned,  the  re- 
lator having  no  further  interest  in  pressing  the  matter.  On  the  other 
hand,  in  case  the  defendant  wishes  to  appeal,  he  applies  for  a  stay  of 
proceedings  under  section  2089,  and  no  return  is  necessary,  as  the  matter 
goes  up  for  argument  on  the  papers  before  the  Special  Term.  A  return 
is  proper  where  the  writ  is  obeyed,  setting  out  that  fact,  as  also  a  return 
may  be  filed  showing  the  pendency  Xtf  an  appeal  and  stay  thereon.  So 
in  case  the  writ  is  denied,  the  relator  may  appeal,  and  the  matter  comes 
up  before  the  Appellate  Division  as  to  whether  or  not  the  Special  Term 
should  issue  the  writ.  But  in  case  the  facts  are  disputed  by  defendant, 
upon  the  coming  on  of  the  motion,  a  resort  must  be  had  to  the  alternative 
writ  which  takes  the  form  of  a  pleading  to  which  an  answer  is  interposed 
and  the  issue  tried.  It  will  be  noticed  in  the  older  cases  that  doubt  is 
thrown  upon  the  right  to  appeal  from  an  order  denying  the  writ,  and  that 
it  is  suggested  that  the  alternative  writ  be  resorted  to  in  such  case ;  this  is 
not  now  followed  in  practice,  the  appeal  being  taken,  as  before  stated,  from 
the  order  denying  the  motion  for  the  writ ;  this  question,  however,  is  more 
appropriately  treated  under  section  2078. 


MANDAMUS.  1449 

The  peremptory  writ  issues  in  the  first  instance  only  when  there  is  no 
dispute  as  to  the  facts  upon  which  the  writ  is  asked  for ;  in  other  words, 
when  there  is  a  question  of  law  only,  and  the  facts  of  the  moving  affi- 
davit are  admitted  by  defendant,  and  no  other  facts  are  set  forth  which 
would  be  a  good  defense  by  way  of  answer,  if  the  relator's  affidavit  were 
considered  as  a  complaint  in  an  action  at  law.  People  ex  rel.  Has- 
brouck  V.  Supervisors^  135  N.  Y.  522;  In  re  Haebler  v.  N.  Y.  Produce 
Exchange,  149  N.  Y.  418. 

The  provisions  of  section  2070  of  the  Code  that  a  peremptory  writ  of 
mandamus  may  be  issued  in  the  first  instance  where  the  applicant's  right 
to  the  mandamus  depends  only  upon  questions  of  law  does  not  in  any 
wise  dispense  with  the  necessity  of  complying  with  the  provisions  of 
section  1994,  All  that  section  2070  is  intended  to  accomplish  is  to 
authorize  the  court,  where  a  proceeding  has  been  properly  commenced 
upon  the  relation  of  a  person,  to  grant  the  writ  in  the  first  instance  where 
there  is  no  dispute  of  material  facts,  and  the  right  to  the  writ  depends 
purely  upon  a  question  of  law.  It  does  not  do  away  with  the  necessity 
of  conforming  to  the  regular  rules  of  practice  outlined  by  the  Code  of 
Civil  Procedure  in  the  commencement  of  the  action  or  special  proceed- 
ing.   People  ex  rel.  Doran  v.  Harwick,  48  App.  Div.  559. 

Martin,  J.,  in  People  ex  rel.  Corrigan  v.  The  Mayor,  etc.,  149  IST.  Y. 
223,  thus  summarizes  the  practice :  "  Section  2070  of  the  Code  of  Civil 
Procedure  provides  that  a  peremptory  writ  of  mandamus  may  be  issued 
in  the  first  instance  where  the  applicant's  right  to  the  mandamus  de- 
pends only  upon  the  questions  of  law,  and  the  proper  notice  has  been 
given;  in  every  other  case  a  peremptory  writ  cannot  be  issued  until  an 
alternative  writ  has  been  issued,  served,  and  the  return  day  therefor  has 
elapsed.  Where,  upon  motion  for  a  mandamus,  opposing  affidavits  are 
read  which  are  in  conflict  with  the  averments  of  the  affidavits  of  the  re- 
lator, and  notwithstanding  this,  the  relator  demands  a  peremptory  writ, 
it  is  equivalent  to  a  demurrer,  and  the  question  as  to  the  right  to  the 
writ  must  be  determined  upon  the  assumption  that  the  averments  of  the 
opposing  afiidavits  are  true."  The  court  says  further :  "  The  only 
allegations  contained  in  the  relator's  affidavit  which  are  to  be  taken  as 
true  are  the  allegations  of  fact  that  are  undisputed,  and  any  allegation 
contained  therein  which  is  a  mere  conclusion  of  law  should  not  be  con- 
sidered." 

Herrick,  J.,  thus  summarizes  the  present  practice  under  mandamus: 
"A  practice  has  grown  up  based  upon  the  common-law  practice  of  apply- 
ing to  the  court  or  a  judge  in  chambers  upon  petition  or  affidavit,  for  an 
order  requiring'  the  person,  officer,  or  board  to  whom  it  is  directed  to  do 
the  thing  asked  for  by  the  relator  or  to  show  cause  at  a  Special  Term 
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why  a  mandamus  should  not  issue  compelling  the  person,  officer,  or 
board  to  do  the  thing  specified  in  the  order;  then,  upon  the  return  day, 
if  the  thing  has  not  been  done  and  there  is  no  dispute  as  to  the  facts,  a 
peremptory  mandamus  is  issued  in  the  form  required  by  the  Code;  if 
the  facts  are  disputed,  an  alternative  writ  of  mandamus  is  granted  in  the 
form  and  manner  and  returnable  as  prescribed  by  chapter  16,  title  2, 
article  4,  of  the  Code  of  Civil  Procedure.  This  practice  is  convenient. 
The  order  to  shov?  cause  takes  the  place  of  and  is  in  fact  a  notice,  and  in 
many  instances  results  in  bringing  the  controversy  to  a  termination  much 
more  quickly  than  if  an  alternative  mandamus  v^as  issued  in  the  first 
instance  returnable  in  twenty  days  after  the  service  thereof,  as  required 
by  section  2072  of  the  Code.  This  practice  enables  parties  to  move 
promptly  to  obtain  the  relief  they  seek,  it  affords  the  party  proceeded 
against  an  opportunity  to  comply  with  the  demands  of  the  relator  if  he 
has  no  defense  in  fact  or  law.  ...  If,  upon  the  hearing  of  such  order 
to  show  cause,  there  is  no  dispute  as  to  the  facts,  but  simply  a  question 
of  law,  and  a  peremptory  mandamus  is  issued,  I  think  it  comes  within 
section  2070  of  the  Code,  the  order  to  show  cause  having  fulfilled  all  the 
offices  of,  and  being,  in  fact,  a  notice  of,  the  application."  People  ex  rel. 
Grouse  v.  Supervisors,  70  Hun,  562,  53  St.  Kep.  798,  24  Supp.  399. 

A  peremptory  writ  of  mandamus  can  only  be  granted  in  the  first  in- 
stance in  case  the  applicant's  right  thereto  depends  only  upon  questions 
of  law.  Upon  a  motion  for  a  peremptory  mandamus,  if  opposing  affi- 
davits are  read  which  conflict  with  the  moving  affidavits,  the  right  to  the 
writ  must  be  determined  upon  the  assumption  that  the  averments  of  the 
opposing  affidavits  are  true,  and  if  the  relator  desires  to  controvert  or 
avoid  the  statements  made  in  the  opposing  affidavits,  he  should  take  an 
alternative  writ,  so  that  the  questions  of  fact  can  be  tried.  Under  this 
rule  the  statements  of  the  answering  affidavits,  in  so  far  as  they  conflict 
with  those  served  in  behalf  of  the  relator,  must  be  regarded  as  true. 
People  ex  rel.  O'Sullivan  v.  N.  Y.  Law  School,  68  Hun,  120,  22  Supp. 
663,  52  St.  Eep.  16;  People  ex  rel.  O'Brien  v.  Cruger,  12  App.  Div. 
537;  People  ex  rel.  Del  Mar  v.  St  Louis  &  S.  F.  By.  Co.,  47  Hun, 
544;  People  ex  rel.  Sichels  v.  Becker,  3  St.  Rep.  206;  People  ex  rel. 
Hashrouch  v.  Supervisors,  135  N.  Y.  528,  48  St.  Eep.  536;  People  v. 
Suprs.  of  Monroe,  65  Hun,  296,  47  St.  Rep.  480;  Matter  of  Kline,  17- 
Misc.  675;  Matter  of  McDonald  &  Go.,  16  Misc.  306;  People  ex  rel. 
Weed,  Parsons  &  Co.  v.  Palmer,  14  Misc.  42;  Matter  of  Loader,  14 
Misc.  213;  Matter  of  Loftus,  41  St.  :§ep.  357,  16  Supp.  327;  People  ex 
rel.  Leerhurger  v.  M.  R.  F.  L.  Assoc,  15  Misc.  333,  73  St.  Rep.  315; 
Matter  of  Grady,  15  App.  Div.  506. 

The  peremptory  writ  can  only  be  issued  upon  motion  when  the  ap- 
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plicant's  right  depends  upon  questions  of  law;  therefore,  in  considering 
whether  the  applicant  is  entitled  to  the  peremptory  writ,  any  averments 
in  his  papers  which  are  denied  in  the  opposing  affidavits  must  be  dis- 
regarded, and  the  facts  of  the  affidavits  assumed  to  be  true.  People 
ex  rel.  O'Brien  v.  Cruger,  12  App.  Div.  537.  After  the  proof  is  all  in 
and  it  appears  that  no  material  fact  is  in  dispute,  and  the  right  of  the 
applicant  to  the  writ  depends  upon  the  decision  of  questions  of  law,  the 
peremptory  writ  may  issue  and  there  is  no  need  of  the  alternative  writ. 
People  ex  rel.  Bantel  v.  Morgan,  20  App.  Div.  48. 

Upon  motion  for  a  peremptory  writ  it  can  only  be  granted  when  the 
right  depends  solely  on  questions  of  law,  and  if  any  disputed  question  of 
fact  is  presented,  the  court  must  deny  the  motion.  People  ex  rel.  Canw- 
van  V.  Collins,  20  App.  Div.  342. 

The  peremptory  writ  will  not  issue  in  the  first  instance,  unless  it 
appears  that  the  applicant  has  a  clear  and  unquestioned  legal  right  to 
the  relief.  People  ex  rel.  Schwager  y.  MacLean,  25  Abb.  N.  C.  470. 
Even  where,  under  the  circumstances,  the  denial  of  the  peremptory  writ 
wiU  make  the  remedy  unavailing,  it  will  not  issue  where  a  question  of 
fact  is  raised,  but  the  relator  can  only  have  the  alternative  writ.  People 
ex  rel.  Hoffman  v.  Tedcastle,  12  Misc.  470,  68  St.  Eep.  135,  34  Supp. 
257. 

The  peremptory  writ  will  not  issue  except  in  case  of  clear  un- 
questioned legal  right.  It  should  not  be  granted  on  a  disputed  claim 
or  where  its  validity  is  controverted.  In  such  case  an  alternative  writ 
is  proper.  People  ex  rel.  v.  Supervisors,  64  N.  Y.  600;  People  ex  rel. 
V.  Wendell,  71  N.  Y.  171. 

In  determining  whether  the  issuing  of  the  peremptory  writ  is  proper  in 
the  first  instance,  simply  the  facts  alleged  in  the  petition  which  are  not 
denied  or  put  in  issue,  and  the  affirmative  allegations  in  the  opposing 
affidavits,  may  be  considered,  and  if  the  substantial  allegations  in  the  mov- 
ing affidavits  are  not  fully  met,  or  avoided,  >a,  peremptory  writ  will  be 
granted  in  the  first  instance  as  a  general  rule;  but  while  uncointroverted 
statements  of  fact  contained  in  the  opposing  affidavits  must  be  taken  as 
true  for  the  purposes  of  the  motion,  yet  this  is  not  so  in  respect  to  mere 
conclusions  or  inferences  therein  averred.  Matter  of  Bamsdale  v.  Super- 
visors, 8  App.  Div.  553. 

The  peremptory  writ  can  only  be  had  upon  motion  where  the  appli- 
cant's right  depends  upon  questions  of  law,  and  if  the  decision  of  any 
disputed  question  of  fact  should  be  necessary,  the  proper  course  is  for  the 
court  to  direct  an  alternative  writ  to  issue,  so  that  the  defendant  may 
make  >a.  return  thereto,  and  so  that  the  issue  of  fact  raised  upon  that  re- 
turn can  be  tried  by  a  jury.   However,  if  the  facts  raised  by  the  opposing 
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affidavits  involve  only  a  question  of  law,  such  as  the  reasonableness  of  a 
regulaticHi  adopted  by  the  State  Commission  of  Lunacy,  the  matter  will 
be  determined  as  a  question  of  law  upon  the  motion,  and  evidence  will 
not  usually  be  received  upon  the  question.  But  if  the  necessity  and  rea- 
sonableness of  such  a  regulation  should  depend  upon  the  existence  of 
particular  facts  of  which  the  court  cannot  take  judicial  notice,  then  the 
matter  will  be  left  to  be  decided  as  a  question  of  fact  upon  proper  evi- 
dence.   People  ex  rel.  Croft  v.  Manhattan  Hospital,  5  App.  Div.  249, 

The  truth  or  falsity  of  the  denials  in  the  opposing  affidavits  cannot  be 
inquired  into  so  as  to  enable  the  court  to  issue  a  peremptory  writ,  al- 
though they  may  be  inquired  into  so  as  to  satisfy  the  court  as  to  the 
propriety  of  granting  an  alternative  writ ;  and  for  the  purpose  of  issuing 
the  peremptory  writ  in  the  first  instance,  the  denials  of  a  respondent  can- 
not be  regarded  as  sham,  nor  can  they  be  disregarded  because  the  pre- 
ponderance of  evidence  seems  to  be  with  the  relator.  People  ex  rel.  Del 
Mar  V.  8t.  Louis  &  8.  F.  By.  Co.,  4:1  Hun,  545. 

Where  the  material  allegations  of  the  application  for  a  writ  are  put  in 
issue,  or  where  the  answering  affidavits  contain  allegations  showing  that  a 
peremptory  writ  ought  not  to  be  issued,  the  court  should  award  an  alterna- 
tive mandamus  in  the  first  instance,  in  order  that  the  issues  of  fact  may 
be  regularly  tried  before  the  proper  tribunal.  People  v.  Borne,  Water- 
town  &  Ogdenshurg  B.  B.  Co.,  103  IST.  Y.  95. 

Where  the  relator  proceeds  upon  his  petition  and  the  opposing  affidavits 
and  demands  a  peremptory  mandamus,  the  proceeding  is  in  the  nature  of 
a  demurrer  to  the  facts  set  up  in  such  affidavits,  and  the  right  to  the 
writ  must  be  determined  on  the  assumption  that  the  averments  of  the 
opposing  affidavits  are  true.  People  ex  rel.  City  of  Buffalo  v.  N.  Y.  C.  & 
H.  B.  B.  B.  Co.,  156  IST.  Y.  570,  51  K  E.  Eep.  312. 

Denials  and  affirmative  allegations  made  expressly  and  solely  upon 
information  and  belief,  where  there  is  no  disclosure  by  affiant  of  the 
sources  of  his  information,  or  the  grounds  of  his  belief,  do  not  put  in 
issue  positive  allegations  in  the  affidavit  of  the  movng  party  upon  an 
application  for  a  peremptory  mandamus,  excepting  cases  where  public 
officer  or  other  party  proceeded  against  cannot  positively  have  any  knowl- 
edge of  the  subject-matter  as  based  upon  the  communication  from  others. 
People  ex  rel.  Bau  v.  Yorh,  31  App.  Div.  527,  52  Supp.  401,  86  St. 
Eep.  401.  On  the  return  of  the  order  to  show  cause,  allegations  of  the 
petition  and  moving  papers  which  are  not  denied  must  be  taken  as  true. 
People  ex  rel.  Bowers  v.  Dahton,  23  Misc.  294,  50  Supp.  1028,  84  St. 
Eep.  1028 ;  afP'd,  31  App.  Div.  630. 

A  demand  for  a  peremptory  mandamus  admits  the  truth  of  answering 
affidavits.     People  ex  rel.  Peck  v.  Town  Bd.  of  Salina,  27  App.  Div.  476, 
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50  Supp.  533,  84  St.  Eep.  533.  The  object  of  the  peremptory  writ  of 
mandamus  is  not  to  determine  controversies  but  simply  to  enforce  a  clear 
specific  legal  right,  when  such  right  depends  only  upon  questions  of  law. 
People  ex  rel.  Hoyt  v.  Bd.  of  Trustees,  19  Misc.  673.  ^ 

The  only  allegations  contained  in  the  relator's  affidavit  which  are  to  be 
taken  as  true  are  the  allegations  of  fact  that  are  undisputed,  and  any 
allegation  contained  therein  which  is  a  mere  conclusion  of  law  should  not 
be  considered.  People  ex  rel.  Corrigan  v.  The  Mayor,  149  IST.  Y.  215. 
The  writ  will  only  issue  where  it  is  within  the  power  of  the  person  to 
whom  the  writ  would  issue  to  perform  the  act.  People  ex  rel.  Hoffmom 
V.  Tedcastle,  12  Misc.  469,  68  St.  Eep.  136,  34  ^Supp.  257. 

A  peremptory  writ  of  mandamus  will  issue  in  the  first  instance  only 
where  the  applicant's  right  to  it  depends  solely  upon  matters  of  law. 
When  any  matter  of  fact  arises,  the  peremptory  mandamus  cannot  be 
issued  until  an  alternative  writ  has  been  issued  and  served,  and  the  re- 
ttirn  day  has  elapsed.  On  the  hearing  of  a  peremptory  writ  the  court 
can  consider  nothing  except  the  statements  in  the  moving  afSdavits  which 
are  not  denied,  and  the  facts  set  up  in  the  answering  affidavit.  In  re 
Haehler  v.  N.  Y.  Produce  Exchange,  149  E".  Y.  418 ;  People  ex  rel.  P.  C. 
Savings  Bank  v.  Cromwell,  102  N.  Y.  477. 

When  opposing  affidavits  are  read  on  application  for  the  writ,  conflict- 
ing with  the  moving  affidavits,  and  the  relator  demands  a  peremptory  writ, 
it  is  equivalent  to  a  demurrer  on  his  part,  and  the  right  to  the  writ  must 
be  determined  on  the  assumption  that  the  opposing  .affidavits  are  true. 
People  ex  rel.  v.  Becker,  3  St.  Eep.  202 ;  People  v.  Cromwell,  102  IST.  Y. 
477,  rev'g  38  Hun,  384.  On  the  other  hand,  where  the  defendant  pro- 
ceeds to  a  hearing  without  traversing  the  averments  of  the  moving  affi- 
davits, this  is  equivalent  to  a  demurrer  on  his  part,  and  the  truth  of  plain- 
tiff's averments  is  to  be  considered  as  admitted.  People  ex  rel.  v.  Super- 
visors of  St.  Lawrence,  103  IT.  Y.  541.  Where,  according  to  well-settled 
rules  of  law,  the  relator  is  entitled  on  all  the  papers  to  all  the  relief  asked 
for,  the  writ  must  issue  in  the  first  instance.  It  is  sufficient  that  no  de- 
fense appears  on  the  papers.  People  ex  rel.  v.  Supervisors  of  Otsego,  51 
N.  Y.  401.  It  has  been  held  that  on  application  for  alternative  writ,  if 
the  defendant  does  not  show  cause  sufficient  to  prevent  the  issue  of  a 
peremptory  writ,  that  writ  may  issue.  People  v.  Throop,  12  Wend.  183  ; 
Ex  parte  Jennings,  6  Cow.  518.  But  a  relator  is  not  entitled  to  a  peremp- 
tory writ  if  a  material  issue  of  fact  is  raised  by  affidavits.  When  the 
right  to  a  vrrit  depends  on  disputed  questions  of  fact  an  alternative  writ  is 
proper.  People  v.  Becker,  3  St.  Eep.  202.  The  peremptory  writ  will  be 
awarded  where  the  return  to  the  alternative  writ  is  insufficient  or  evasive. 
Matter  of  Trustees  of  Williamshurg,  1  Barb.  34;  People  v.  Seymour,  6 
Cow.  579;  People  v.  Collins,  7  Johns.  549. 
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A  court  may  consider  an  application  for  a  peremptory  writ  of  man- 
damus, without  first  issuing  an  alternative  writ,  when  the  allegations  of 
the  petition,  for  a  peremptory  writ,  which  are  positive  and  explicit  in  de- 
tail, are  met  only  by  denials  of  knowledge  or  information,  or  by  denials 
not  putting  in  issue  facts,  but  stating  conclusions  of  law.  Matter  of  Long 
Acre,  etc.,  Co.,  117  App.  Div.  80,  102  Supp.  242;  aff'd,  188  JST.  Y.  361. 

Positive  allegations  in  moving  affidavits  are  not  put  in  issue  by  denials 
upon  information  or  want  of  information  in  the  answering  affidavits,  and 
in  such  cases  the  peremptory  writ  will  issue.  The  court  says :  "  That 
form  of  denial  for  the  purpose  of  meeting  the  averments  of  a  positive 
affidavit  upon  a  special  motion,  really  amounts  to  nothing.  The  Code  has 
allowed  it  in  the  answer  or  reply  in  forming  issues  of  a  fact  by  way  of 
pleading,  but  it  has  not  been  sanctioned  or  allowed  for  any  other  purpose. 
The  applicant's  affidavit  may  very  well  be  literally  true,  and  at  the  same 
time  the  person  verifying  the  answer  may  have  had  no  knowledge  or  in- 
formation whatever  upon  the  subject.  For  that  reason  the  answer  does 
not  tend  to  discredit  the  statements  made  in  the  affidavit,  "and  it  must, 
therefore,  be  taken  to  be  presumptively  correct  as  to  the  applicant's  title." 
People  ex  rel.  Harriman  v.  Paton,  5  Supp.  314,  20  Abb.  IST.  C.  195. 

The  opposing  affidavits  must  raise  issues  of  fact  fairly  within  the  rules 
of  procedure  and  pleading,  in  order  to  compel  the  issuance  of  an  alterna- 
tive writ,  and  a  denial  of  a  peremptory  writ  in  the  first  instance ;  and  sc 
where  the  denials  of  the  respondent's  affidavits  are  open  to  objection  be- 
cause of  their  general  and  indefinite  character,  they  will  be  disregarded 
and  the  peremptory  writ  will  issue.  Matter  of  Freel,  89  Hun,  81,  35 
Supp.  59,  69  St.  Rep.  271. 

On  the  application  for  mandamus  to  compel  the  reinstatement  of  re- 
lator, on  the  ground  that  he  was  a  veteran,  the  affidavit  of  the  respondent 
that  he  was  informed  that  the  relator  was  not  a  veteran  raises  no  issue  of 
fact  where  the  relator's  certificate  of  discharge  was  set  forth  in  the  moving 
affidavits,  and  there  was  no  denial  of  its  validity.  People  ex  rel.  Drake 
V.  Sutton,  88  Hun,  175,  34  Supp.  487. 

When  the  relator  applied  for  mandamus  to  reinstate  him  to  a  public 
position,  on  the  ground  that  he  was  a  veteran,  it  was  held  that  respondent's 
affidavit  stating  that  relator  was  discharged  for  failure  properly  to  attend 
to  his  duties  raised  an  issue  of  fact,  and  the  alternative  writ  only  could 
issue.  People  ex  rel.  Curtin  v.  Bd.  of  Education  of  BrooTdyn,  41  St. 
Rep.  791,  16  Supp.  676. 

When  the  relator  takes  a  peremptory  writ  in  the  first  instance  all  tho 
allegations  in  the  answering  affidavits  are  to  be  taken  as  true,  and,  there- 
fore, it  was  held  to  be  error  for  a  peremptory  writ  to  issue,  directing  the 
payment  of  a  $1,075  claim  when  the  answering  affidavits  stated  that  the 
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services  were  not  worth  more  than  $600.  People  ex  rel.  McOovern  v. 
Trustees  of  Penn  Yan,  2  App.  Div.  32,  73  St.  Eep.  151,  37  Supp.  535; 
aff'd,  153  N.  Y.  643.  On  the  application  for  a  peremptory  writ,  the  con- 
tents of  opposing  affidavits  which  are  objected  to  as  not  giving  legal  rea- 
sons for  a  denial  of  the  writ  must  be  accepted  as  true.  People  ex  rel. 
Buffalo  Paving  Co.  v.  Mooney,  4  App.  Div.  557,  73  St.  Eep.  652,  38 
Supp.  495. 

Where  one  seeks  by  mandamus  to  be  reinstated  to  a  position  which  has 
been  abolished,  the  question  whether  such  position  was  in  good  faith 
abolished,  or  whether  its  abolition  was  colorable  only,  is  a  question  of 
fact,  and  a  peremptory  writ  will  be  denied;  in  such  case  the  alternative 
writ  should  issue.  People  ex  rel.  Vanderhoff  v.  Palmer,  3  App.  Div.  389, 
38  Supp.  651.  A  peremptory  writ  can  only  be  granted  in  ithe  first  in- 
stance to  obtain  decision  of  questions  of  law  and  never  where  there  is  a 
dispute  as  to  material  facts,  or  where  two  opposite  inferences  may  be 
drawn  from  evidence  offered.  People  ex  rel.  Kelsey  v.  N.  Y.  Medical 
School  29  App.  Div.  245,  51  Supp.  420. 

On  a  motion  for  a  writ  of  peremptory  mandamus,  allegations  in  the 
moving  affidavits  which  are  denied  by  the  opposing  affidavits  are  to  be 
considered  as  not  proven.  People,  ex  rel.  Lee  v.  Oleeson,  32  App.  Div. 
358,  53  Supp.  7,  87  St.  Eep.  7.  The  relator,  who  had  been  expelled  from 
a  membership  corporation,  and  brings  mandamus  for  reinstatement,  is 
entitled  on  the  trial  of  the  issues  to  have  submitted  to  the  jury  the  ques- 
tion whether  he  has  been  given  a  reasonable  notice  to  defend  himself  upon 
the  charges  upon  which  he  was  expelled.  People  ex  rel.  Ward  v.  Uptown 
Assoc,  26  App.  Div.  299,  49  Supp.  81. 

A  question  of  fact  is  raised  on  an  application  for  a  peremptory  writ  to 
compel  the  transfer  agent  of  a  foreign  corporation  to  exhibit  the  transfer- 
book  to  a  stockholder,  when  the  transfer  agent  denies  that  he  was  such ;  in 
such  case  the  alternative  writ  must  issue.  People  ex  rel.  Daniels  v.  Craw- 
ford, 68  Hun,  547,  22  Supp.  1025.  Where  the  defendant's  affidavits 
merely  state  the  affiant's  ignorance  of  facts,  positively  alleged  in  the  peti- 
tion for  a  peremptory  writ,  the  allegations  of  such  petition  are  not  put  in 
issue,  and  a  peremptory  writ  should  issue.  People  ex  rel.  Adibal  v.  Bd. 
of  Supervisors,  6  Supp.  591. 

On  an  application  for  the  peremptory  writ,  the  court  will  take  the  facts, 
so  far  as  they  are  disputed,  as  they  appear  by  defendant's  affidavits.  Peo- 
ple ex  rel.  v.  Richards,  99  N.  Y.  620.  In  People  ex  rel.  v.  Rome,  etc.,  R. 
R.  Co.,  103  K  Y.  95,  3  St  Eep.  39,  it  is  held  by  the  court.  Earl,  J., 
writing  the  opinion,  that  in  determining  whether  a  peremptory  writ  is 
properly  issued,  the  court  can  consider  only  such  facts  alleged  in  the  peti- 
tion as  are  not  denied  or  put  in  issue  and  the  affirmative  allegations  on 


1456  MANDAMUS. 

the  part  of  the  defendant  in  opposition  to  the  writ.  Where  the  material 
allegations  of  the  application  for  the  writ  are  put  in  issue,  or  where  the 
answering  affidavits  contain  allegations  showing  that  a  peremptory  writ 
ought  not  to  be  issued,  the  court  should  award  an  alternative  mandamus 
in  the  first  instance  in  order  that  the  issue  of  fact  may  be  regiilarly  tried 
before  the  proper  tribunal. 

On  petition  for  a  peremptory  writ  of  mandamus  the  allegations  of  the 
answering  affidavits  must  be  taken  as  true.  People  ex  rel.  Murphy  v. 
Bingham,  130  App.  Div.  112,  114  Supp.  702. 

Where  affidavits  opposing  an  application  for  a  peremptory  writ  of 
mandamus  conflict  with  the  allegations  of  the  relator,  the  right  to  the 
writ  must  be  determined  upon  the  assumption  that  the  averments  of  the 
respondent's  affidavits  are  true.  People  ex  rel.  Myers  v.  Moynahan,  130 
App.  Div,  46,  114  Supp,  417. 

Hence,  although  the  applicant  for  a  peremptory  writ  directing  the  can- 
cellation of  a  tax  sale  alleges  that  the  sale  was  not  made  on  the  day  and 
at  the  place  advertised  the  alleged  defect  will  not  be  considered  when  the 
opposing  afiidavits  show  that  the  sale  took  place  as  advertised. 

The  right  to  a  peremptory  writ  of  mandamus  must  be  determined  upon 
the  assumption  that  the  allegations  of  the  answering  affidavits  are  true  in 
so  far  as  they  conflict  with  those  of  the  petition. 

Moreover,  the  peremptory  writ  will  not  issue  unless  it  be  clear  that  the 
relator  has  a  legal  right  to  the  relief  demanded.  Matter  of  Herrmann, 
138  App.  Div.  780. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  allegations  of  a  petition  for  a  peremptory  writ  of  man- 
damus is  insufficient  to  raise  an  issue.  Matter  of  People  ex  rel.  Foot  v. 
Gross,  137  App.  Div.  77,  122  Supp.  135. 

Although  on  a  petition  for  a  peremptory  writ  of  mandamus  the  answer- 
ing affidavits  must  be  taken  as  true,  it  is  not  so  where  the  petitioner  also 
asks  for  an  alternative  writ.  People  ex  rel.  Wang  v.  Luhliner  United 
Brothers  Assoc,  137  App.  Div.  173,  122  Supp.  11. 

A  licensee  (or  his  assignee)  seeking  to  compel  the  payment  of  a  rebate 
after  the  surrender  of  his  certificate  is  entitled  to  an  alternative  writ  of 
mandamus  where  his  petition  alleges  that,  although  there  was  a  single 
conviction  of  one  of  his  employees,  there  was  no  violation  of  the  law  by 
him,  for  a  question  of  fact  is  raised.  People  ex  rel.  Duncan  v.  Clement, 
134  App.  Div.  462,  119  Supp.  374. 

The  peremptory  writ  must  follow  the  terms  of  the  alternative  writ,  and 
where  the  final  peremptory  writ  requires  of  the  respondent  acts  of  a  dif- 
ferent nature  and  greater  than  those  required  by  the  alternative  writ,  the 
variance  is  fatal,  and  the  writ  will  be  dismissed  upon  appeal.  People 
ex  rel  v.  Oilroy,  60  Him,  507,  39  St.  Eep.  526,  15  Supp.  242. 
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But  it  was  subsequently  held  in  People  ex  rel.  Keene  v.  Supervisors, 
142  N.  Y.  278,  that  the  court,  in  awarding  the  peremptory  writ,  may 
mould  it  according  to  the  just  rights  of  all  the  parties:  so  held  upon  a 
demurrer  to  an  alternative  writ.  The  respondent  contending  that  the  re- 
lator asked  too  much,  the  court  said :  "  The  alternative  writ  is  now 
equivalent  to  the  complaint  in  an  action,  and  the  demurrer  and  return 
stand  as  a  demurrer  or  answer  in  an  ordinary  suit.  If  a  substantial  right 
is  set  out  in  the  writ  the  proceeding  will  not  fail  because  the  relator  asks 
for  too  much,  or  mistakes  to  some  extent  the  relief  to  which  he  is  en- 
titled." And  again  in  People  ex  rel.  Greene  v.  D.  &  C.  R.  R.  Co.,  58 
N.  Y.  157,  it  was  said  that  not  every  variance  between  the  alternative  and 
the  peremptory  writ  of  mandamus  will  cause  the  latter  to  be  set  aside. 
Where  the  substance  of  the  two  writs  is  the  same,  both  commanding  the 
doing  of  the  same  act  but  differing  in  some  immaterial  matter  of  detail, 
as  to  the  method  of  doing  it,  and  where  the  act  is  one  the  defendant  is 
legally  obligated  to  do,  and  the  variance  is  to  his  ease,  not  to  his  distress, 
the  peremptory  writ  will  be  sustained.  See,  also,  People  ex  rel.  Henry  v. 
Nostrand,  46  N.  Y.  377,  where,  upon  a  motion  for  a  peremptory  writ,  it 
was  held  that  the  court  could  issue  the  peremptory  writ,  for  any  relief  to 
which  the  relator  was  entitled,  although  not  specified  in  the  moving 
papers,  if  those  papers  contained  the  usual  request  "or  for  other  relief." 
QuoBre,  as  to  whether  this  course  would  have  been  followed  if  an  alterna- 
tive writ  had  issued  first,  and  the  case  been  heard  upon  issues  of  law  and 
fact  joined  upon  the  return.  People  ex  rel.  Henry  v.  Nostrand,  46  N.  Y. 
377. 

Where  a  peremptory  writ  is  issued  to  compel  a  common  carrier  to 
perform  its  duties,  it  should  require  the  company  to  exercise  its  franchise 
and  to  receive  and  transport  freight  upon  such  terms  as  are  reasonable 
and  usual  and  to  perform  its  duties  as  a  common  carrier.  People  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  28  Hun,  559 ;  People  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  3  Civ.  Pro.  11,  rev'g  2  Civ.  Pro.  82,  63  How.  291.  In  this  case  at 
Special  Term,  it  was  held  that  the  peremptory  writ  when  issued  should 
clearly  and  distinctly  state  the  act  or  duties  which  are  by  it  commanded  to 
be  performed,  so  that  the  party  to  whom  it  is  addressed  may  distinctly 
understand  what  he  is  to  do;  but  the  General  Term  held  it  sufficient  for 
the  writ  to  require  the  common  carrier  to  resume  its  duties  as  such,  and 
that  there  was  no  necessity  for  the  writ  to  specify  what  kind  of  goods 
should  be  received  and  carried,  etc.  People  ex  rel.  Hoffman  v.  Tedcastle, 
12  Misc.  468,  68  St.  Eep.  135,  34  Supp.  257.  It  was  held  that  a  per- 
emptory writ  issuing  to  a  corporation,  having  a  discretion  as  to  the 
manner  of  performing  the  duty,  should  point  out  in  what  the  corporation 
has  failed,  and  direct  particularly  what  must  be  done,  so  that  it  may  not 
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fail  again.  People  ex  rel,  Greene  v.  D.  &  C.  B.  R.  Co.,  58  IST.  Y.  157. 
As  to  when  the  mandatory  part  of  a  writ  of  mandamus  was  held  to  be 
sufficiently  definite  and  capable  of  being  obeyed,  see  People  ex  rel.  Gar- 
hutt  V.  R.  &  8.  L.  R.  R.  Co.,  Y6  N.  Y.  298.  When  the  peremptory  writ 
issues,  it  must  command  precisely  what,  and  no  more  than,  the  party  to 
whom  it  is  directed  is  legally  required  to  do.  If  it  requires  more,  the 
court  on  application  may  quash  or  amend  it  in  its  discretion ;  and  the  ex- 
ercise of  such  discretion  is  not  reviewable  in  the  Court  of  Appeals.  People 
ex  rel.  Hashrouch  v.  Supervisors,  135  IST.  Y.  533. 

As  the  Statute  of  Limitations  applies  in  proceedings  by  mandamus,  the 
writ  should  enforce  only  those  parts  of  the  relator's  claim  which  are  en- 
forceable under  such  statute.  See  People  ex  rel.  Byrne  v.  French,  12 
Abb.  N.  C.  158.  The  mandatory  part  of  the  writ  need  only  describe  the 
thing  to  be  done  with  reasonable  certainty,  so  that  the  defendant  will 
know  what  is  required  of  him.  People  ex  rel.  Henry  v.  Nostrand,  46 
E".  Y.  378, 

Subd.  2.    The  Writ  and  Practice  on  Moving  Therefor. 

The  practice  in  reference  to  issuance  of  a  peremptory  writ  is  strictly 
defined  by  section  2070  of  the  Code,  and  must  be  pursued  before  the  court 
can  acquire  jurisdiction  to  exercise  this  extraordinary  power.  People 
ex  rel.  Del  Mar  v.  St.  Louis  &  8.  F.  R.  R.  Co.,  47  Hun,  544. 

The  requirements  of  the  Code  that  a  copy  of  the  papers  upon  which 
the  application  is  founded  must  be  served  with  the  order  to  show  cause  is 
a  substantial  one,  as  these  papers  are  in  the  nature  of  a  complaint  to  which 
the  respondent  is  required  to  answer  or  demur  upon  the  return  day  of  the 
order,  and  hence  must  be  served  in  order  that  the  respondent  may  be  ap- 
prised of  their  contents.  Upon  the  hearing,  the  consideration  of  affidavits 
not  served  is  error,  if  properly  objected  to,  but  if  no  objection  be  made 
the  error  will  be  deemed  to  have  been  waived.  People  ex  rel.  Del  Mar  v. 
St.  Louis  £  S.  F.  R.  R.  Co.,  47  Hun,  544. 

The  writ  must  be  addressed  to  the  person,  body,  or  board  who  is  obliged 
by  law  to  execute  it,  or  whose  duty  it  is  to  do  the  thing  required.  People 
y.  Common  Council,  3  Keyes,  81 ;  People  v.  Police  Com'rs,  8  Abb.  41 ; 
People  Y.  Throop,  12  Wend.  183.  If  it  is  desired  to  convene  a  board  of 
supervisors,  the  writ  so  ordering  may  be  directed  to  the  chairman  and 
clerk.  People  v.  Brinkerhoff;  68  IST.  Y.  259.  Mandamus  to  compel  pay- 
ment by  the  board  of  education  of  the  city  of  ISTew  York  must  be  directed 
(before  chap.  210,  Laws  of  1882)  to  the  president  and  clerk.  People  v. 
Neilson,  5  T.  &  C.  367.  Where  a  board  is  not  incorporated  the  writ 
should  be  directed  to  the  individuals  composing  it.  People  v.  Civil  Service 
Board,  17  Abb.  N.  C.  64;  aff'd,  41  Hun,  287. 
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The  recitals  and  statements  in  writ  must  be  sufficient  to  show  what  is 
required  without  reference  to  the  affidavits.  Commercial  Bank  of  Albany 
V.  Canal  Com'rs,  10  Wend.  25.  But  it  should  contain  nothing  but  per- 
tinent allegations.  People  v.  Ovenshire,  41  How.  164.  The  alternative 
writ  is  in  the  nature  of  a  pleading.    People  v.  Ransom,  2  N.  Y.  490. 

A  seal  is  necessary  to  a  writ  of  mandamus,  and  where  a  writ  was 
served  which  had  no  seal,  it  was  not  sufficient  to  found  proceedings  for 
contempt  when  it  was  not  obeyed.  People  ex  rel.  Clapp  v.  Fish,  1  Hun, 
464;  s.  c,  3  T.  &  C.  461.  It  should  be  tested,  signed,  and  sealed.  1 
Burr.  Pr.  95,  97,  2  T.  &  C.  177.  The  writ  must  set  forth  with  certainty 
the  duty  to  be  performed.  People  ex  rel.  Clark  v.  Com'rs  of  Beading,  1 
T.  &  C.  193 ;  Fish  v.  Weatherwax,  2  Johns.  215.  But  it  must  not  ask  too 
much  or  it  will  be  denied,  particularly  if  an  alternative  writ  has  been 
issued  setting  out  the  act  required.  People  v.  Supervisors,  1  Hill,  50 ; 
People  V.  Supervisors,  12  Barb.  446 ;  People  v.  Brennan,  39  Barb.  523 ; 
People  V.  Baker,  35  Barb.  105 ;  People  ex  rel.  Byrnes  v.  Green,  64  Barb. 
162;  People  ex  rel.  v.  Cady,  2  Hun,  224.  The  writ  may  be  amended  as 
to  irregularities  at  any  time  before  it  is  returnable.  People  v.  Baker,  35 
Barb.  104;  People  v.  Metropolitan  Police  Com'rs,  5  Abb.  241.  It  was 
held  in  the  case  first  cited  that  the  writ  could  not  be  amended  after  return, 
but  the  case  last  above  cited  probably  gives  the  rule  as  it  is  now  held,  that 
the  provisions  with  regard  to  amendments  to  pleadings  must  be  held  to 
extend  to  the  writ;  more  particularly  is  this  the  case  since  the  alternative 
writ  is  held  to  be  a  pleading.  On  the  same  point  is  People  v.  Com'rs  of 
Highways  of  Fort  Edward,  11  How.  89. 

It  was  held  that  a  peremptory  writ  issued  in  the  first  instance  could  be 
served  on  inspectors  of  election  on  election  day,  notwithstanding  1  R.  S. 
(6  th  ed.),  427,  which  prohibits  the  service  of  civil  process  on  an  elector  on 
election  day.  People  ex  rel.  Lower  v.  Donovan,  63  Hun,  512,  45  St.  Rep. 
142,  18  Supp.  501 ;  rev'd  on  a  question  of  jurisdiction,  135  !N".  Y.  81,  23 
Civ.  Pro.  9. 

A  peremptory  writ  issued  without  notice  to  the  board  of  canvassers  of 
election  must  be  quashed  under  section  2070  of  the  Code,  where  no  notice 
of  the  application  for  the  writ  has  been  given  as  required  by  such  section. 
People  v.  Board  of  Supervisors  Dutchess  Co.,  18  Supp.  302. 

Where  the  relator  takes  no  issue  upon  the  allegations  of  the  affidavits  of 
the  defendant,  and  proceeds  to  argument,  that  is  equivalent  to  a  demurrer. 
People  ex  rel.  Ajas  v.  Bd.  of  Education,  104  App.  Div,  162,  93  Supp.  300. 

The  rule  that  the  procedure  of  the  applicant  for  a  peremptory  writ  of 

mandamus,  in  proceeding  to  argument  on  the  opposing  affidavits,  is  in  the 

nature  of  a  demurrer,  and  amounts  to  an  admission  that  the  averments  in 

such  affidavits  are  true,  does  not  apply  to  denials  on  information  and  be- 
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lief,  which  in  this  proceeding  do  not  present  an  issue  of  fact.  Blust  v. 
Collier,  62  App.  Div.  478,  70  Supp.  774. 

When  a  relator  in  a  mandamus  proceeding  goes  to  argument  upon  his 
petition  and  the  opposing  affidavits  of  the  defendant  and  demands  that  a 
peremptory  writ  issue,  the  proceeding  is  in  the  nature  of  a  demurrer  to 
the  facts  set  up  by  the  defendant,  and  the  right  to  the  writ  must  be  de- 
termined upon  the  assumption  that  the  averments  in  the  defendant's  affi- 
davit are  true.  People  ex  rel.  Pumpyanshy  v.  Keating,  168  IST.  Y.  390, 
rev'g  62  App.  Div.  349,  71  Supp.  97. 

All  the  material  allegations  of  the  alternative  writ  not  traversed,  denied, 
or  avoided,  are  to  be  taken  as  admitted,  and  if  the  return  contains  no 
sufficient  answer,  the  relator  is  entitled  to  the  writ.  People  v.  Ovenshire, 
41  How.  164.  This  is  of  course  subject  to  the  rule  that  the  relator  is  not 
entitled  to  a  peremptory  mandamus,  even  upon  a  verdict  in  his  favor  on 
issue  joined  on  return  to  an  alternative  writ,  when  the  record  shows  he  has 
no  legal  right  thereto  on  the  facts.  People  v.  Batchellor,  53  N.  Y.  128, 
limiting  People  v.  Met.  Police,  26  IST.  Y.  316. 

Even  where,  under  the  circumstances,  the  denial  of  the  peremptory  writ 
and  the  issue  of  the  alternative  writ  will  result  in  a  practical  denial  of  the 
relief,  owing  to  the  delay  incident  to  a  trial;  yet  if  the  answering  affi- 
davits raise  an  issue  of  fact  the  alternative  writ  only  can  be  granted.  The 
court  says :  "  If  it  be  a  defect  in  the  law  that  the  time  for  the  trial  of 
such  issues  may  not  be  shortened  by  the  court,  the  suggestion  is  only  to  be 
made  to  the  Legislature,  not  to  the  court."  Matter  of  Loader,  14  Misc. 
213,  35  Supp.  996. 

A  petition  for  a  peremptory  writ  should  not  be  dismissed  because  the 
relator  asks  for  more  than  he  is  entitled.  He  should  be  granted  an  alter- 
native writ  in  case  he  is  entitled  thereto.  Matter  of  Shepard  v.  OaJcUy, 
181  ]Sr.  Y.  339. 

It  was  held  in  regard  to  a  peremptory  writ,  that  when  the  order  to  show 
cause  whereon  it  was  granted  contained  the  usual  request  "  or  for  other 
relief,"  the  court  may  grant  in  the  peremptory  writ  any  relief  to  which 
the  relator  is  entitled,  although  not  specified  in  the  order  to  show  cause, 
and  it  was  also  held  that  the  mandatory  part  of  such  peremptory  writ 
need  only  describe  the  thing  to  be  done  with  reasonable  certainty.  People 
ex  rel.  Henry  v.  Nostrand,  46  N.  Y.  377-380. 

If,  upon  a  hearing  of  an  application  for  mandamus,  the  respondent  pro- 
ceeds without  traversing  the  averments  in  the  affidavits  presented  by  the 
relator,  it  is  equivalent  to  a  demurrer  on  the  part  of  the  respondent,  and 
he  can  succeed  only  by  showing,  upon  the  facts  stated,  that  the  relator  was 
not  in  law  entitled  to  the  relief  demanded.  People  ex  rel.  Supts.  of  Poor 
of  Oswegaichie  v.  Bd.  Supervisors  St.  Lawrence  Co.,  103  N.  Y.  543. 
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ARTICLE  VIII. 

AITERNATIVE  WRIT  AND  PROCEEDINGS  THEREON.     §§  2071,  2072,  2076,  2079, 

2080,  2082-2065. 

Subd.  1.  When  question  of  fact  arises,  alternative  writ  issues,  1461. 

§  2079.  Issue  of  fact;  when  it  arises,  1461. 

§  2082.  Subsequent  proceedings  the  same  as  in  an  action,  1461. 
Subd.  2.  Contents  of  alternative  writ  and  when  returnable,  1468. 

§  2076.  Contents  of  alternative  writ;  demurrer  thereto,  1468. 

§  2071.  Alternative  writ;  how  served,  1468. 

§  2072.  Writ;  how  returnable,  1468. 

§  2080.  Application  of  certain  provisions  of  chapter  sixth,  1468. 
Svhd.  3.   Trial  of  issues  on  alternative  writ,  1470. 

§  2083.  Issue  of  fact;  how  triable,  1470. 

§  2084.  Id.;  where  triable,  1470. 

I  2085.  Issue  of  law  upon  General  Term  (App.  Div.)  mandamus;  how  and 
where  triable,  1471. 

Subd.  1.    When  Question  of  Fact  Arises,  Alternative  Writ  Issues. 

§§  2079,  2082. 
§  2079.    Issue  of  fact;   when  it  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return,  of  a  material  allega- 
tion of  the  writ,  or  upon  a  material  allegation  of  new  matter,  contained  in  a  return; 
unless  a  demurrer  thereto  is  taken.  Where  the  people  or  the  relator  demur  to  a  com- 
plete statement  of  facts,  separately  assigned  as  cause  for  disobeying  the  command  of 
the  writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder  of  the  return. 
§  2082.    Subsequent  proceedings  the  same  as  in  an  action. 

Except  as  otherwise  expressly  prescribed  in  this  act,  the  proceedings  after  issue  is 
joined,  upon  the  facts  or  upon  the  law,  are,  in  all  respects,  the  same  as  in  action;  and 
in  each  provision  of  this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the  demurrer  are  deemed 
to  be  pleadings  in  an  action;  and  the  final  order  is  deemed  to  be  a  final  judgment,  and 
may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in  an  action.  But 
before  the  final  order  can  be  docketed,  or  an  execution  issued  thereupon,  an  enrol- 
ment must  be  filed  thereupon,  as  a  judgment  roll  in  an  action.  For  that  purpose,  the 
clerk  must  attach  together  and  file  in  his  oflBce,  a  certified  copy  of  the  final  order; 
the  writ  and  the  return,  or  copies  thereof,  together  with  the  same  papers,  which  are 
required  by  law  to  be  incorporated  into  a  judgment  roll  in  an  action.  Where  the  final 
order  is  in  favor  of  the  people  or  the  relator,  it  must  award  a  peremptory  mandamus, 
to  be  forthwith  issued. 

An  alternative  writ  of  mandamus  is  in  the  nature  of  a  pleading  and  is 
equivalent  to  a  complaint  in  an  action  (People  ex  rel.  Keene  v.  Super- 
visors, 142  N.  Y.  271),  and  cannot  be  dismissed  upon  motion  because  the 
right  to  the  relief  asked  is  barred  by  the  Statute  of  Limitations.  That 
objection  must  be  taken  either  in  the  return  to  the  writ  or  by  demurrer 
{Code  Civ.  Pro.,  %  2076),  and  if  not  thus  taken  is  waived.  The  objection 
that  the  writ  was  not  timely  issued  may  also  be  waived.  People  ex  rel. 
O'Shea  v.  Lantry,  44  App.  Div.  392 ;  People  ex  rel.  Ehrlich  v.  Grant,  61 
App.  Div.  238.  It  does  not  affect  a  substantial  right  because  it  determines 
nothing  in  favor  of  the  relator,  nor  against  the  respondent  named  in  it. 
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It  cannot  be  set  aside  for  any  matter  involving  the  merits.     Code  Civ. 
Pro.,  §  2075. 

The  writ  and  the  return  are  substantially  the  same  as  a  complaint  and 
answer,  upon  which  an  issue  of  law  arises  if  either  of  them  is  demurred 
to,  or  issue  of  fact  if  the  facts  set  out  in  the  petition,  or  any  of  them,  are 
denied  in  the  return.  Until  the  issues  thus  raised  have  been  determined 
the  substantial  rights  of  either  party  have  not  been  affected.  People  ex 
rel.  Ryan  v.  Bingham,  114  App.  Div.  170,  99  Supp.  593. 

Where  there*  is  any  dispute  of  fact  that  should  be  settled  before  the  per- 
emptory writ  issues  an  alternative  writ  should  be  procured  for  that  pur- 
pose so  that  the  respondent  may  be  permitted  to  intervene  to  protect  his 
rights  upon  the  facts.  If,  however,  a  peremptory  mandamus  is  applied 
for  it  must  be  upon  notice  and  then  if  the  facts  upon  which  the  applica- 
tion is  based  are  undisputed  or  admitted  and  are  sufficient  to  authorize 
the  writ,  questions  of  law  are  involved  and  the  writ  may  be  issued  in  the 
first  instance  to  the  relator  if  he.  is  entitled  thereto  upon  the  law. 

A  peremptory  writ  can  be  issued  in  the  first  instance  only  where  the 
applicant's  right  to  it  depends  solely  upon  question  of  law  and  when  any 
questions  of  fact  arises  a  peremptory  mandamus  cannot  be  issued  until  an 
alternative  writ  has  been  issued,  served,  and  a  return  day  has  elapsed. 
People  ex  rel.  Hasbrouch  v.  Supervisors,  135  N.  Y.  522;  Iii  re  Haehler 
V.  N.  Y.  Produce  Exchange,  149  IsT.  T.  414. 

Where  the  allegations  in  the  petition  for  a  writ  of  mandamus  are  con- 
troverted and  -the  petitioner  is  not  entitled  to  a  peremptory  writ,  an  alter- 
native  writ  will  be  awarded,  even  when  not  demanded,  in  case  a  new 
proceeding  would  be  barred  by  lapse  of  time.  Matter  of  Jones,  80  App. 
Div.  167,  80  Supp.  420. 

Where  the  relator  was  charged  with  selling  or  offering  for  sale  adul- 
terated milk,  and  his  permit  to  sell  revoked  by  the  board  of  health  of  ISTew 
York  city,  if  he  wished  to  compel  the  board  to  rescind  their  action  and 
to  show  that  he  was  not  guilty  of  the  acts  charged  and  a  proper  person  to 
sell  milk,  his  remedy  was  by  an  alternative  and  not  a  peremptory  writ  of 
mandamus.  People  ex  rel.  Lodes  v.  Dept.  of  Health  of  City  of  New 
York,  189  K  Y.  187,  rev'g  117  App.  Div.  856,  103  Supp.  275,  aff'g  51 
Misc.  190,  100  Supp.  788. 

Where  a  contractor,  who  had  been  fully  paid  for  work  done  under  a 
contract  with  the  city,  assigned  his  claim  for  extra  work  to  relator,  who 
applied  for  a  peremptory  writ  of  mandamus  to  enforce  it,  and  many  of 
the  material  allegations  of  the  moving  papers  were  denied  by  affidavits 
asserting  that  all  the  work  for  which  payment  was  claimed  had  been  fully 
paid  for  under  the  terms  of  the  contract,  and  the  claim  had  never  been 
adjudged  valid  or  audited,  it  was  error  to  grant  a  peremptory  writ,  and 
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the  question  whether  relator  should  be  allowed  an  alternative  writ  must  be 
left  to  the  sound  discretion  of  the  trial  court.  People  ex  rel.  Dady  v. 
Coler,  171  K  Y.  373,  dism'g  69  App.  Div.  409,  75  Supp.  37. 

A  peremptory  writ  of  mandamus  cannot  issue  when  the  alternative  writ 
is  deficient  in  substance ;  hence,  where  an  assistant  foreman  of  highways, 
seeking  reinstatement  after  his  removal  without  a  hearing,  claims  the 
benefit  of  section  21  of  chapter  270  of  the  Laws  of  1902,  as  a  volunteer 
fireman,  the  alternative  writ  must  show  alfiirmatively  that  he  had  served 
the  required  term  in  a  volunteer  fire  department  or  was  a  member  thereof 
when  disbanded.  People  ex  rel.  Fogarty  v.  Cassidy,  118  App^  Ddv.  693, 
103  Supp.  671. 

Where  the  relator  petitions  for  a  peremptory  writ  to  compel  his  rein- 
statement to  the  position  from  which  he  claims  to  have  been  illegally  re- 
moved, or  for  an  alternative  writ,  and  upon  the  entire  record  doubt  arises 
as  to  whether  the  relator  was  legally  appointed  to  the  position  from  which 
he  claims  to  have  been  ousted,  the  court,  upon  denying  the  peremptory 
writ,  should  grant  an  alternative  writ  upon  the  return  to  which  the  ques- 
tion of  fact  may  be  determined.    Shepcurd  v.  Oahley,  181  E".  T.  339. 

The  allegations  of  relator's  petition  on  mandamus  are  not  put  in  iseue 
by  denials  and  averments,  upon  information  and  belief  of  the  answering 
affidavit  of  defendant.  Taylor  v.  Bankers'  Loan  &  Investment  Co.,  118 
App.  Div.  27,  102  Supp.  1029. 

Denials  upon  information  and  belief  are  insufficient  to  prevent  the 
issuance  of  a  peremptory  writ  of  mandamus.  Matter  of  Long  Acre  Elec- 
tric Light  &  Power  Co.,  51  Misc.  407,  101  Supp.  460;  aff'd,  117  App. 
Div.  80,  102  Supp.  242,  aff'g  188  N.  Y.  361. 

Denials  on  information  and  belief  are  insufficient  to  raise  an  issue  on 
an  application  for  a  peremptory  writ.  Maiter  of  Journal  Publishing 
Club,  30  Misc.  326,  63  Supp.  465. 

Where  an  affidavit  in  an  application  for  mandamus  states  a  fact  posi- 
tively, a  denial  of  knowledge  or  information  sufficient  to  form  a  belief  is 
not  a  sufficient  denial  of  the  fact  alleged.  People  ex  rel.  Wanzor  v. 
Sturgis,  38  Misc.  433,  77  Supp.  1008. 

Statements  or  denials  on  information  and  belief,  or  which  are  un- 
specific  or  indefinite,  are  worthless  in  mandamus  proceedings.  Maiter  of 
Reiss,  30  Misc.  234,  62  Supp.  145. 

Where  the  opposing  affidavit  is  based  upon  an  inspection  of  records 
which  conflict  with  its  statements,  the  records  must  be  accepted  as  true 
and  the  affidavit  considered  insufficient  to  raise  an  issue.  People  ex  rel. 
Beck  V.  Coler,  34  App.  Div.  167,  54  Supp.  639. 

An  affidavit  of  an  examiner  stating  that  from  information  obtained  he 
found  some  of  the  items  of  the  bill  false  and  fraudulent  but  which  con- 
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tains  no  specific  reference  to  evidence  sustaining  such  finding,  is  not  suffi- 
ciently definite  to  be  considered  in  opposition  to  an  application  for  a 
mandamus.  People  ex  rel.  Goodwin  v.  Coler,  48  App.  Div.  492,  62  Supp. 
964. 

Where  the  relator  refuses  to  avail  himself  of  an  alternative  writ,  the 
answering  affidavit  is  conclusive  as  to  all  disputed  questions  of  fact. 
Matter  of  Bre,ckenridge,  160  IST.  Y.  103,  aff'g  40  Ayp.  Div.  633,  58  Supp. 
1146. 

Where  conflicting  affidavits  are  presented  upon  an  application  for  a 
mandamus  for  restoration  to  membership  in  a  sick  benefit  association,  as 
to  notice  of  charges  and  of  hearing  before  thtj  member's  expulsion,  a 
referee  may  be  appointed,  before  whom  cross-examination  of  the  witnesses 
can  be  had.  People  ex  rel.  Sand  v.  Ester  Zloczower  Kranhen  TJnter- 
stutzung  Yerein,  37  Misc.  420,  75  Supp.  784. 

Where,  on  an  application  for  peremptory  mandamus,  relator  proceeds 
wholly  on  the  paper  presented,  only  undisputed  statements  of  fact  con- 
tained in  the  petition  can  be  considered,  and  every  other  statement  of  fact 
contained  in  the  answering  papers  must  be  assumed  to  be  true.  Matter  of 
Kennedy,  75  App.  Div.  188,  77  Supp.  714,  rev'g  37  Misc.  317,  75  Supp. 
457. 

Upon  an  application  for  a  peremptory  writ  of  mandamus  the  relator  is 
not  entitled  to  present  a  replying  affidavit. 

The  material  statements  in  the  answering  affidavits  must  be  taken  as 
true.    People  ex  rel.  O'Donnell  v.  Bermel,  51  Misc.  75,  100  Supp.  728. 

Affirmations  in  an  opposing  affidavit  which  are  only  conclusions  of  law 
or  fact,  or  are  indefinite  or  general  statements,  are  of  no  avail  and  worth- 
less; and  a  denial  in  gross,  without  stating  facts,  is  a  mere  conclusion. 
People  ex  rel.  Bech  v.  Coler,  34  App.  Div.  167,  54  Supp.  639. 

General  denials  in  affidavits  in  support  of  the  refusal  of  a  commission 
to  issue  a  license,  that  the  relator  has  complied  with  the  requirements  of 
the  statute  and  that  he  is  entitled  to  a  license,  held  merely  conclusions, 
and  too  indefinite  to  raise  an  issue  to  defeat  a  peremptory  writ,  when  the 
facts  should  have  been  explicitly  alleged.  People  ex  rel.  Empire  City 
Trotting  Club  v.  State  Pacing  Commission,  190  N.  Y.  31,  aff'g  120  App. 
Div.  484,  105  Supp.  528. 

A  denial,  in  the  return  to  an  application  for  a  mandamus  commanding 
the  'State  Commissioner  of  Excise  to  prepare  the  requisite  orders  for  the 
payment  of  a  rebate  on  a  liquor  tax  certificate,  that  the  licensee  was  duly 
tried  for  a  violation  of  the  Liquor  Tax  Law  and  discharged,  is  insufficient, 
being  a  mere  legal  conclusion  that  the  discharge  was  not  in  accordance 
with  law.  People  ex  rel.  Paul  Weidmann  Brewing  Co.  v.  Lyman,  69 
App.  Div.  399,  74  Supp.  1106. 
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In  order  to  defeat  an  application  for  peremptory  writ  of  mandamus  to 
compel  a  gas  company  to  supply  to  a  customer  at  the  statutory  rate,  the 
respondent  should  be  required  to  set  out  specific  facts  showing  that  the 
statute  invaded  its  constitutional  rights  by  depriving  it  of  its  property 
without  compensation,  and  a  mere  statement  of  that  conclusion  is  insuifi- 
cient.    Matter  of  Eebbecchi,  51  Misc.  403,  100  Supp.  513. 

While  all  facts  averred  in  answer  to  an  application  for  a  peremptory 
writ  must  be  taken  as  true,  aflSirmations  that  are  only  conclusions  of  law, 
or  indefinite  or  general  statements,  are  nugatory.  People  ex  rel.  Joseph 
Fallert  Brewing  Co.  v.  Lyman,  53  App.  Div.  470,  65  Supp.  1062 ;  aff'd, 
168  K  Y.  669. 

Upon  a  motion  for  a  peremptory  writ  of  mandamus,  a  statement  con- 
tained in  the  opposing  affidavits  must  be  taken  as  true.  People  ex  rel. 
Langdon  v.  Dalton,  46  App.  Div.  264,  61  Supp.  263. 

On  application  for  a  peremptory  mandamus,  the  averments  in  the  oppos- 
ing affidavits  lare  to  be  considered  as  true.  People  ex  rel.  Croft  v.  Keat- 
ing, 49  App.  Div.  123,  63  Supp.  71. 

On  an  application  for  a  peremptory  writ  of  mandamus,  the  replying 
affidavits  must  be  taken  as  true.  Hammond  v.  General  Committee  of  Re- 
publican Party  of  Erie  Co.,  56  Misc.  302,  106  Supp.  589. 

Upon  an  application  for  a  peremptory  writ  the  averments  of  tha  answer- 
ing affidavits  must  be  taken  as  true.  People  ex  rel.  Albertson  v.  McAdov, 
46  Misc.  517,  92  Supp.  1004. 

On  an  application  for  a  peremptory  writ  of  mandamus,  statements  con- 
tained in  the  opposing  affidavits,  whether  by  way  of  denial  or  in  affirma- 
tion of  new  matter,  are  to  be  taken  as  true.  People  ex  rel.  Adams  Co.  v. 
Woodbury,  88  App.  Div.  443,  85  Supp.  174. 

On  application  for  a  peremptory  writ  of  mandamus  the  affidavits  of  re- 
spondent must  be  taken  as  true,  as  a  peremptory  writ  can  issue  only  on 
conceded  facts.    Matter  of  Coats,  73  App.  Div.  178,  76  Supp.  730. 

All  statements  of  fact  contained  in  opposing  affidavits  are  to  be  deemed 
and  taken  as  true,  but  mere  conclusions  of  fact  or  law  have  no  force. 
People  ex  rel.  Coffey  v.  Democratic  General  Committee,  31  Misc.  350,  65 
Supp.  418  J  rev'd,  52  App.  Div.  170,  164  JST.  Y.  335. 

Denials  in  the  return  of  the  averments  of  a  petition  for  mandamus  must 
control,  when  the  right  to  a  peremptory  writ  of  mandamus  is  considered. 
People  ex  rel.  Blatchford  v.  McAdoo,  101  App.  Div.  183,  91  Supp.  553 ; 
aff'd,  181  N.  Y.  547. 

The  answering  affidavits,  so  far  as  they  conflict  with  the  averments  of 
the  moving  affidavits  on  which  a  peremptory  writ  is  demanded,  must  be 
taken  as  true.    Matter  of  Nash,  36  Misc.  113,  72  Supp.  1057. 
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On  an  application  for  a  peremptory  writ  of  mandamus,  allegations  con- 
tained in  the  opposing  affidavits,  whether  by  way  of  denial  or  in  affirma- 
tion of  new  matter,  must  be  taken  as  true.  People  ex  rel.  Gibbons  v. 
Coler,  41  App.  Div.  463,  58  Supp.  988. 

Where  the  allegations  contained  in  an  application  for  a  peremptory 
writ  of  mandamus  were  directly  denied  by  the  answer,  the  issues  of  fact 
thus  raised  should  have  been  disposed  of  on  trial  under  an  alternative  writ 
before  granting  a  peremptory  writ.  People  ex  rel.  Garvey  v.  Democratic 
General  Committee,  82  App.  Div.  173,  81  Supp.  784,  rev'g  39  Misc.  724, 
80  Supp.  953;  rev'd,  175  N.  Y.  415. 

Where,  on  motion  for  peremptory  writ  of  mandamus  to  restore  relator 
to  membership  in  a  benefit  society,  issues  of  fact  are  presented  by  oppos- 
ing affidavits,  the  peremptory  writ  cannot  be  granted,  but  an  alternative 
writ  may  be  had  instead.  People  ex  rel.  Katz  v.  Erste  Ulaszkowcer 
Kranhen  Unterstutzungs  Verein,  56  Misc.  304,  57  Misc.  62,  106  Supp. 
922. 

The  affidavit  of  the  respondent,  in  answer  to  the  affidavit  of  the  relator 
moving  for  a  peremptory  writ,  must  state  facts  and  not  conclusions  of 
law,  otherwise  no  issue  of  facts  is  raised.  Matter  of  Pierce  Butler  & 
Pierce  Mfg.  Co.,  62  Hun,  266,  42  St.  Kep.  568,  16  Supp.  786;  afi'd 
without  opinion,  131  N.  Y.  570. 

As  a  motion  for  a  peremptory  writ  can  only  be  granted  if  the  facts  are 
undisputed,  the  court  must  assume  the  existence  of  the  facts  sworn  to  on 
behalf  of  the  defendants,  and  if  they  contradict  anything  which  appears 
in  the  moving  papers,  the  things  thus  contradicted  must  for  the  purpose  of 
this  application  be  taken  not  to  exist.  People  ex  rel.  Lodholz  v.  Knox, 
58  App.  Div.  541,  69  Supp.  602 ;  aff'd  without  opinion,  167  K  Y.  620. 

In  opposition  to  a  motion  for  a  writ  of  peremptory  mandamus,  the 
comptroller  submitted  an  affidavit  that  the  relator  was  not  entitled  to  the 
sum  claimed,  and  among  other  things  that  he  had  not  complied  with  the 
requirements  of  the  Labor  Law,  and  had  compelled  or  permitted  his  em- 
ployees to  work  more  than  eight  hours  a  day;  held,  that  the  motion  was 
properly  denied,  under  the  rule  that  the  relator  must  establish  a  clear  legal 
right.  People  ex  rel.  Lentilhon  v.  Coler,  61  App.  Div.  22i3,  70  Supp. 
482 ;  dism'd,  168  N.  Y.  6. 

Where  important  allegations  of  fact  in  the  moving  papers  are  denied, 
ii  peremptory  writ  cannot  be  granted  in  the  first  instance.  People  ex  rel. 
Brechenridge  v.  Scannell,  25  Misc.  619,  56  Supp.  117. 

A  peremptory  writ  of  mandamus  will  not  be  issued  where  the  papers 
used  upon  the  motion  therefor  present  a  question  of  fact.  Matter  of 
Kenny,  52  App.  Div.  385 ;  sub  nom.,  Kenny  v.  Kane,  65  Supp.  204,  aff'g 
27  Misc.  680,  59  Supp.  555. 
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A  peremptory  writ  cannot  be  granted  where  there  is  a  material  fact  in 
dispute.  People  ex  rel.  Hajtheway  v.  Fromme,  30  Misc.  323,  63  'Supp. 
583;  affd,  67  App.  Div.  618,  73  Supp.  1144,  170  N.  Y.  62. 

In  order  that  a  denial  shall  raise  an  issue  it  must  present  an  honest 
dispute  as  to  a  material  fact  requiring  determination.  Matter  of  Stutz- 
hach,  62  App.  Div.  219,  70  Supp.  901;  aff'd,  168  K  Y.  416. 

In  determining  whether  there  is  a  proper  case  for  granting  a  per- 
emptory writ  of  mandamus,  only  those  facts  contained  in  the  relator's 
papers  which  are  undisputed  may  be  considered.  People  ex  rel.  Guernsey 
V.  Pierson,  35  Misc.  406,  71  Supp.  993;  aff'd,  64  App.  Div.  624,  72 
Supp.  1123. 

A  peremptory  writ  is  not  authorized  by  section  2070  of  the  Code, 
where  the  complaint  is  in  part  made  upon  information  and  belief  and  the 
answer  and  answering  affidavits  raise  issues  of  fact.  People  ex  rel.  Doran 
V.  Harwich,  48  App.  Div.  559,  62  Supp.  897. 

A  peremptory  writ  of  mandamus  should  not  be  issued  where  the  rights 
of  the  parties  depend  upon  the  determination  of  disputed  questions  of 
fact.  People  ex  rel.  McAniney  v.  Vandevoort,  52  App.  Div.  283,  65 
Supp.  100. 

When  the  papers  used  upon  a  motion  for  a  writ  of  mandamus  requiring 
the  mayor  of  a  city  to  appoint  an  examining  board  of  plumbers,  pursuant 
to  the  provision  of  the  City  Law,  disclose  the  existence  of  a  serious  ques- 
tion of  fact  as  to  whether  there  reside  in  the  city  any  persons  eligible  for 
appointment  to  two  of  the  places  on  the  board,  the  court  should  not 
criticise  the  opposing  affidavits  too  closely  and  grant  a  peremptory  writ  of 
mandamus  on  the  ground  that  they  did  not  entitle  the  defendant  to  litigate 
that  question,  but  should,  in  its  discretion,  order  an  alternative  writ  of 
mandamus  in  order  that  the  question  of  fact  ma;"  be  determined.  People 
ex  rel.  Van  Deren  v.  Moore,  78  App.  Div.  28,  79  Supp.  7. 

Section  74  of  the  Greater  New  York  charter  not  prescribing  the 
manner  in  which  an  ordinance  granting  a  franchise  or  right  to  use  any  of 
the  city  streets  in  the  borough  of  Manhattan  shall  be  brought  to  a  first 
reading,  the  situation  depends  upon  whether  there  was  a  first  reading  or 
not,  in  accordance  with  the  usual  and  orderly  procedure  of  the  board  of 
aldermen  and  with  their  understanding  of  the  fact,  agreeably  to  the  rules 
of  procedure  adopted  by  them,  and  where  an  issue  of  fact  as  to  the  pro- 
cedure which  is  to  lead  to  the  orderly  bringing  of  such  an  ordinance  to  a 
first  reading,  upon  which  the  right  to  a  peremptory  writ  of  mandamus 
directing  the  board  of  aldermen  to  refer  to  the  board  of  estimate  and  ap- 
portionment an  ordinance  purporting  to  grant  consent,  permission,  or 
authority  to  lay,  erect,  and  construct  suitable  wires  or  other  conductors  on, 
over,  or  under  the  streets  of  the  city  of  New  York  in  the  borough  of  Man- 
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hattan  for  conducting  and  distributing  electricity,  materially  depends,  it 
cannot  be  held  aa  matter  of  law  that  there  was  a  first  reading  and  only  an 
alternative  writ  may  issue.  Matter  of  Manhattan  &  Bronx  El.  Co.,  47 
Misc.  209. 

Subd.  2.    Contents  of  Alternative  Writ  and  When  Returnable. 

§§  2071,  2072,  2076,  2080. 

§  2076.    Contents  of  alternative  writ;   demurrer  thereto. 

The  statement  contained  in  an  alternative  writ  of  mandamus,  of  the  facts  consti- 
tuting the  grievance,  to  redress  which  it  is  issued;  the  joinder  therein  of  two  or  more 
such  grievances;  and  the  command  of  the  writ,  are  subject  to  the  provisions  of 
chapter  sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the  facts  con- 
stituting a  cause  of  action;  the  joinder  therein  of  two  or  more  causes  of  action;  and 
the  demand  of  judgment  thereupon. 
§  2071.    Alternative  writ;  how  served. 

An  alternative  writ  of  mandamus  must  be  served  by  showing  the  original  writ,  and 
delivering  a  copy  thereof  to  the  person  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in  vaca- 
tion, upon  the  judge  or  judges  of  the  court;  except  that,  where  the  court  consists  of 
three  or  more  judges,  service  upon  a  majority  of  them  is  sufiBcient.  Where  it  is  to  be 
served  upon  a  board  or  body,  other  than  a  corporation,  service  must  be  made  upon  a 
majority  of  the  members  thereof,  unless  the  board  or  body  was  created  by  law,  and 
has  a  chairman  or  other  presiding  oflScer,  appointed  pursuant  to  law;  in  which  case 
service  upon  him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  corporation, 
service  thereof  may  be  made  upon  any  oflScer,  upon  whom  a  summons,  issued  cut  of 
the  Supreme  Court,  may  be  served.  Where  one  or  more  of  the  persons  upon  whom 
to  make  service,  as  prescribed  in  this  section,  cannot  after  due  diligence  be  found,  the 
exhibition  of  the  original  writ  may  be  dispensed  with,  and  service  may  be  made  upon 
him  or  them,  as  prescribed  by  law  for  the  service  of  a  summons,  issued  out  of  the 
Supreme  Court. 
§  2072.     Writ;   how  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days  after  the  service  thereof, 
at  the  office  of  the  clerk  of  the  county  designated  therein,  in  which  an  issue  of  fact 
joined  thereon  is  triable.  A  peremptory  writ  must  be  made  returnable  at  a  Special 
Term,  or  a  term  of  the  appellate  division  of  the  Supreme  Court,  designated  therein, 
to  which  application  for  the  alternative  writ  might  have  been  made. 
§  2080.    Application  of  certain  provisions  of  chapter  sixth. 

Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and  no  pleadings  are 
allowed,  except  as  prescribed  in  the  foregoing  sections  of  this  article.  The  provisions 
of  title  second  of  chapter  sixth  of  this  act  apply  to  the  writ  and  the  return;  except 
that  it  is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  and  that  neither  can  be  amended,  without  special  application 
to  the  court,  or  stricken  out  as  sham. 

Chapter  sixth  is  entitled  "  Pleadings  in  Courts  of  Record,  including  Counterclaim," 
and  includes  section  478  to  547. 

An  alternative  writ  can  only  issue  where  the  facts  are  contested.  People 
ex  rel.  Dunn,  v.  Metz,  115  App.  Div.  269,  100  Supp.  913. 

An  alternative  writ  of  mandamus  must  state  the  facts  constituting  the 
grievance  for  which  redress  is  sought.  People  ex  rel.  Ajas  v.  Dept.  of 
Health,  138  App.  Div.  559. 
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An  alternative  mandamus  may  be  served  after  twelve  o'clock  noon,  on 
a  legal  half  holiday.  People  ex  rel.  Fulton  v.  Swp.  Oswego,  50  Hun,  106, 
3  Supp.  752,  19  St.  Eep.  24,  15  Civ.  Pro.  379. 

Section  2072  provides  that  the  alternative  writ  should  be  returnable 
twenty  days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county 
designated  therein,  in  which  the  issue  of  fact  is  triable;  and  where  such 
alternative  writ  is  made  returnable  on  a  day  certain,  at  a  Special  Term, 
instead  of  being  made  returnable  in  twenty  days  as  required  by  this  sec- 
tion, it  was  held  to  be  irregular;  but  where  the  motion  to  set  it  aside  on 
these  grounds  is  made  before  the  return  day  named  in  it,  it  is  within  the 
power  of  the  court  to  amend  it.  People  ex  rel.  Mullin  v.  Brotherhood  of 
Stationary  Engineers,  19  Civ.  Pro.  175,  12  Supp.  362.  See,  also,  section 
2075  of  the  Code,  ante.  The  alternative  mandamus  should  be  served  eight 
days  before  the  day  specified  for  showing  cause.  People  ex  rel.  Wiswall 
V.  Judges  of  Bensselaer,  3  How.  Pr.  164. 

The  alternative  writ  should  set  forth  the  facts  upon  which  the  relator 
bases  his  claim  in  the  same  manner  and  with  the  same  particularity  as 
he  is  required  to  set  them  forth  in  a  complaint.  It  should  state  facts,  not 
conclusions  of  law,  and  all  the  facts  should  be  stated  in  the  alternative 
writ  itself,  because  the  court  cannot  look  to  the  petition  on  which  the 
alternative  writ  was  granted  to  obtain  the  facts  which  should  be  stated  in 
the  writ  itself.  People  ex  rel.  Bgan  v.  Columbia  Club,  20  Civ.  Pro.  323, 
15  St.  Eep.  821. 

If  there  be-  a  want  of  averments  in  the  alternative  writ  showing  the 
title  in  relator  to  relief  sought,  the  error  may  be  taken  advantage  of  at 
any  time  before  the  peremptory  writ  is  awarded,  even  though  the  objec- 
tion is  not  taken  in  the  return  to  the  alternative  writ.  People  ex  rel.  Ryan 
V.  Green,  58  N.  Y.  303. 

The  alternative  writ  should  demand  the  exact  relief  which  is  required, 
for  the  final  peremptory  writ  if  issued  must  follow  the  alternative  writ 
upon  the  trial  of  which  it  is  granted.  See  People  ex  rel.  Uhrie  v.  Gilroy, 
60  Hun,  509,  15  Supp.  242.  The  alternative  writ  must  allege  the  facts 
relied  on  and  not  mere  conclusions  of  law,  or  it  is  bad  upon  demurrer. 
People  ex  rel.  Egan  v.  Columbia  Club,  20  Civ.  Pro.  319,  15  Supp.  821. 
But  not  all  variations  between  the  alternative  and  the  peremptory  writ 
will  cause  the  latter  to  be  set  aside ;  if  the  substance  of  the  two  is  the  same, 
and  they  differ  only  in  immaterial  details,  and  where  the  act  required  is 
easier  to  be  performed  by  the  defendant  under  the  requirements  of  the 
peremptory  writ  than  it  was  under  the  requirements  of  the  alternative 
writ,  the  peremptory  writ  will  be  sustained.  People  ex  rel.  Green  v.  D. 
&  0.  R.  R.  Co.,  58  N.  Y.  157.  In  this  case  the  authorities  upon  this  sub- 
ject are  collated  and  thoroughly  discussed.     And  it  is  held  that  the  writ 
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issuing  to  a  corporation  shoiild  point  out  in  what  the  corporation  has 
failed,  and  to  direct  particularly  what  it  must  do.  People  ex  rel.  Green 
V.  D.  &  C.  B.  B.  Co.,  58  N.  Y.  157,  supra. 

But  where  the  allegations  of  the  petition  upon  which  the  alternative 
.writ  was  granted  are  incorporated  into  and  made  part  of  the  writ,  the 
court  held,  upon  appeal,  that  they  were  to  be  regarded  as  part  of  the  writ 
itself  in  a  case  where  the  respondents  have  not  been  misled  or  harmed, 
and  took  issues  upon  those  allegations.  People  ex  rel.  Witherbee  v.  Super- 
visors of  Essex,  70  N.  Y.  236. 

Two  or  more  grievances  may  be  joined  in  an  alternative  writ  as  so  many 
causes  of  action,  and  the  respondent  may  demur  or  make  return  to  the 
writ,  or  he  may  file  a  demurrer  to  a  complete  statement  of  facts  contained 
in  the  writ,  as  constituting  a  separate  grievance,  and  make  a  return  to 
the  remainder  of  the  writ.  People  ex  rel.  Neftaniel  v.  Order  American 
Star,  53  Super.  Ct.  69. 

The  relator  must  set  forth  in  an  alternative  writ  facts  sufficient  to  en- 
title him  to  the  relief  claimed.  People  ex  rel.  Larhin  v.  Palmer,  27  Misc. 
569,  59  Supp.  62;  reVd,  46  App.  Div.  366,  61  Supp.  597;  rev'd,  163 
N.  Y.  201. 

In  the  alternative  writ,  the  relator  must  set  forth  the  facts  on  which  he 
relies,  and  it  should  contain  no  allegations  except  such  as  are  pertinent 
to  the  relief  asked,  and  the  same  certainty  of  statement  is  required  as  in 
a  complaint.  People  v.  Supervisors  of  Westchester,  15  Barb.  607;  People 
V.  Bansom,  2  W.  Y.  490;  People  v.  Ovenshire,  41  How.  164;  People  v. 
Oreen,  58  IST.  Y.  295. 

As  to  when  direction  in  writ  is  sufficiently  definite,  see  People  v. 
Bochester  &  8.  B.  B.,  76  IST.  Y.  294 ;  People  v.  Dutchess  &  Col.  B.  R. 
Co.,  58  ]Sr.  Y.  152.  Variance  between  declaratory  and  mandatory  parts 
of  alternative  writ  held  amendable.  People  v.  Earle,  47  How.  370.  As 
to  such  variance,  see  Green  v.  Dutchess  £  Col.  B.  B.  Co.,  58  N.  Y.  152. 

Subd.  3.    Trial  of  Issues  on  Alternative  Writ.    §§  2083,  2084,  2085. 

§  2083.     Issue   of  fact;   how  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,  must  be  tried  by  a 
jury,  as  if  it  was  an  issue  joined  in  an  action  specified  in  §  968  of  this  act;  unless  a 
jury  trial  is  waived,  or  a  reference  is  directed  by  consent  of  parties.  ^Miere  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or  the  defendant  is 
entitled  to  a  verdict,  report,  or  decision,  where  he  would  be  entitled  thereto,  if  the 
issue  was  joined  in  an  action,  brought  by  the  relator  against  the  defendant,  to  recover 
damages  for  making  a  false  return. 

§  2084.    Id.;  where  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,  granted  at  a  special 
term  of  the  Supreme  Court,  is  triable  in  the  county,  wherein  it  is  alleged  in  the  writ, 
that  the  material  facts  took  place,  unless  the  court  directs  it  to  be  tried  elsewhere. 
An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,  granted  at  a  term  of 
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the  appellate  division  of  the  Supreme  Court,  is  triable  in  the  county  which  deter- 
mines the  judicial  department  wherein  the  application  for  the  writ  must  be  made ; 
unless  the  appellate  division  directs  it  to  be  tried  in  another  county  of  the  same 
judicial  department.  Upon  the  trial  of  an  issue  of  fact,  joined  upon  an  alternative 
writ  of  mandamus,  the  verdict,  report,  or  decision  must  be  returned  to,  and  the  final 
order  thereupon  must  be  made  by,  the  appellate  division  or  the  Special  Term  as  the 
case  requires. 
§  20S5.     Issue  of  law  upon  General  Term  mandamus;  how  and  where  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus,  granted  by  the 
appellate  division,  must  be  tried,  and  the  final  order  thereupon  must  be  made,  by  the 
appellate  division. 

By  section  2068  it  is  provided  that  "  except  where  special  provision 
therefor  is  otherwise  made  in  this  article,  a  writ  of  mandamits  can  be 
granted  only  at  a  Special  Term  of  the  court.  In  the  Supreme  Court  the 
Special  Term  must  be  one  held  within  the  judicial  district  embracing  the 
county 'wherein  an  issue  of  fact,  joined  upon  an  alternative  writ  of  man- 
damus, is  triable  as  prescribed  in  this  article;"  while  section  2084  pro- 
vides that  "  an  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus 
granted  at  a  Special  Term  of  the  Supreme  Court,  is  triable  in  the  county 
wherein  it  is  alleged  in  the  writ  that  the  material  facts  took  place,  unless 
the  court  directs  it  to  be  tried  elsewhere."  People  v.  Myers,  50  Hun, 
•479  (482);  aff'd,  112  K  Y.  676. 

Compare,  also,  People  ex  rel.  Davenport  v.  Bice,  68  Hun,  26,  52  St. 
Eep.  51,  22  Supp.  632,  where  the  court,  in  construing  sections  2068, 
2084,  upon  an  application  for  a  peremptory  writ,  said,  without  passing 
upon  the  point,  however,  that  when  the  material  facts  occurred  some  in 
the  first  judicial  district  and  some  in  the  third  judicial  district,  that 
the  Special  Term  in  the  first  district  had  under  the  sections  jurisdiction 
to  entertain  the  application.  The  inference  seems  to  be  that  under  the 
circumstances  an  alternative  writ  would  be  triable  in  the  proper  county 
of  either  department  under  section  2084. 

A  preliminary  objection  to  an  application  for  a  writ  of  mandamus 
that  "the  motion  was  not  made  in  the  proper  county  and  that  the  court 
was  without  jurisdiction  to  grant  the  writ"  was  properly  overruled. 
Such  an  objection,  being  based  solely  on  the  ground  of  want  of  jurisdic- 
tion to  proceed,  is  not  tenable.  People  ex  rel.  Arnold  v.  Skene,  194 
N.  Y.  186,  aflf'g  128  App.  Div.  883. 

Where  a  jury  trial  is  not  waived  nor  a  reference  consented  to,  the 
issues  raised  by  the  return  to  the  alternative  writ  must  be  tried  by  the 
jury  as  if  they  were  issues  joined  in  an  action  specified  in  section  968 ; 
and  under  section  2083  either  party  is  entitled  to  a  verdict  when  he 
would  be  entitled  thereto  if  issue  were  joined  in  an  action  to  recover 
damages  for  making  a  false  return.  People  ex  rel.  Neftaniel  v.  Order 
American  Star,  53  Super.  Ct.  71.     The  issue  arising  on  the  return  to 
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the  alternative  writ  may  be  brought  on  for  trial  in  the  same  manner  in 
which  the  issues  of  fact  joined  in  an  ordinary  case  are  usually  brought 
on,  and  it  is  not  necessary  to  have  the  issues  distinctly  and  plainly  stated 
for  trial  on  the  motion  made  under  section  970,  or  under  the  General 
Rules  of  Practice.  People  ex  rel.  Neftaniel  v.  Order  American  Star,  53 
Super.  Ct.  72. 

As  by  section  2082,  each  provision  of  the  Code  of  Civil  Procedure 
relating  to  the  proceedings  in  an  action  applies  to  a  trial  of  issues  upon 
an  alternative  writ,  it  follows  that  a  jury  may  render  a  general  verdict 
under  section  1178  of  the  Code  of  Civil  Procedure,  or  they  may  be 
directed  to  file  specially  upon  any  or  all  of  the  issues.  People  ex  rel. 
Neftaniel  v.  Order  American  Star,  53  Super.  Ct.  72.  A  verdict  upon 
the  trial  of  an  alternative  writ  must -be  returned  to,  and  the  final  order 
thereupon  must  be  made  by,  the  Special  Term  as  provided  by  section 
2084,  and  the  final  order  is  to  be  deemed  a  final  judgment  and  is  to  be* 
entered  and  docketed  and  enforced  as  prescribed  by  section  2082.  People 
ex  rel.  Neftaniel  v.  Order  American  Star,  53  Super.  Ct.  73. 

Where  certain  owners  of  a  manufactory  advanced  money  to  a  sheriff 
to  hire  deputies  to  enable  him  to  protect  their  property,  and  the  sheriff 
subsequently  assigned  his  claim  against  the  supervisors  for  the  sum  thus 
advanced  to  the  owners  of  the  manufactory,  it  was  held  that  where  the 
return  denied  that  the  employment  of  the  deputies  hired  was  necessary, 
that  an  issue  of  fact  was  raised  which  should  have  been  tried  by  a  jury, 
and  that  it  was  error  for  the  court  to  direct  a  verdict.  People  ex  rel. 
Nicholas  v.  Supervisors,  60  Hun,  387,  39  St.  Rep.  863,  15  Supp.  471. 

Where  issues  of  fact  arise,  only  the  alternative  writ  can  issue,  and  the 
issues  raised  thereon  must  be  determined  b^  a  jury  under  section  2083 
of  the  Code  of  Civil  Procedure,  unless  a  jury  trial  is  waived  or  a  refer- 
ence is  directed  by  consent.  The  ease  of  People  ex  rel.  Delmar  v.  St. 
Louis  B.  R.  Co.,  44  Hun,  552,  should  not  be  taken  as  authorizing  the 
court  to  order  a  reference  as  to  a  disputed  fact.  It  is  to  be  taken  only 
as  holding  that  the  court  may  require  a  reference  upon  the  tetum  to  a 
peremptory  writ  for  its  own  information.  People  ex  rel.  Hoffman  v.  Ted- 
castle,  12  Misc.  469  (470),  68  St.  Rep.  135,  34  Supp.  257.  Under  the 
provisions  of  the  Revised  Statutes  regulating  procedure  by  mandamus 
(2  R.  S.  587,  §  57),  providing  that  where  issue  is  taken  upon  a  return 
to  a  writ  of  alternative  mandamus,  in  case  a  verdict  shall  be  found  for 
the  relator,  he  shall  recover  damages  and  costs  in  like  manner  as  in  an 
action,  etc.,  and  that  a  peremptory  writ  shall  be  granted  to  him  without 
delay,  it  was  held  that  such  verdict  did  not  entitle  the  relator  to  a  per- 
emptory writ  where  the  record  shows  that  he  had  no  legal  right  thereto. 
People  ex  rel.  D.,  etc.,  R.  R.  Co.  v.  Baichellor.  53  N.  T.  137. 
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The  issues  joined  upon  an  alternative  mandamus  must  be  tried  by  a 
jury,  and  the  verdict  has  the  same  force  and  effect  as  if  rendered  in  an 
action,  and  cannot  be  treated  merely  as  advisory  to  the  court.  People 
ex  rel.  McDonald  v.  Clausen,  163  E".  Y.  523. 

The  verdict  of  a  jury  upon  an  issue  of  fact  raised  by  an  alternative 
writ  of  mandamus  and  the  return  thereof  is  conclusive  upon  the  court, 
unless  it  is  set  aside  or  a  nevir  trial  is  granted.  People  ex  rel.  Boyd  v. 
Hertle,  46  App.  Div.  505,  61  Supp.  965. 

Upon  the  trial  of  the  issues  of  fact  raised  by  the  return  to  an  alterna- 
tive writ  of  mandamus  the  proceedings  are  the  same  as  in  an  action. 
The  questions  of  fact  must  be  submitted  to  the  jury  under  proper  instruc- 
tions, unless  a  jury  trial  be  waived,  or  in  a  proper  case  the  trial  court 
may  direct  a  verdict. 

The  trial  court  is  without  authority  to  dismiss  the  proceeding  on  the 
merits,  that  power  lying  only  in  the  Special  Term,  or  Appellate  Division, 
as  the  case  requires,  after  the  return  of  the  verdict,  report,  or  decision. 
People  ex  rel.  Geraci  v.  Italian  Assoc,  8t.  Bartholomew,  123  App.  Div. 
277,  107  Supp.  1101. 

The  Trial  Term  cannot,  where  issues  of  fact  on  an  alternative  writ 
have  been  sent  to  a  jury  as  required  by  the  Oode  of  Civil  Procedure, 
section  2083,  dismiss  the  writ  on  the  merits,  though,  in  the  absence  of 
proof,  it  can  direct  a  verdict;  section  2084  requiring  that  on  trial  of 
such  issues  the  verdict  or  decision  be  returned  to,  and  final  order  thereon 
be  made  by,  the  Special  Term.  People  ex  rel.  Bean  v.  Clausen,  74  App. 
Div.  217,  77  Supp.  521. 

Upon  a  trial  of  the  issues  of  fact  raised  by  the  return  to  an  alternative 
writ  of  mandamus  at  Trial  Term,  without  a  jury,  the  decision  of  the 
trial  judge  should  embrace  only  the  findings  of  fact,  and  the  final  order 
should  be  moved  for  at  Special  Term,  in  the  absence  of  a  stipulation  that 
the  trial  judge  determine  both  the  facts  and  the  law.  People  ex  rel. 
Birmingham  v.  Grout,  45  Misc.  181,  91  Supp.  900. 

A  judgment  in  mandamus  proceedings  conclusively  determines  between 
the  parties  all  the  issues  involved  in  it.  Lighton  v.  City  of  Syracuse, 
112  App.  Div.  589,  98  iSupp.  792,  aff'g  48  Misc.  134,  96  Supp.  692; 
rev'd,  188  N.  T.  499. 

Under  the  Code  of  Civil  Procedure,  sections  2068  and  2069,  a  vmt  of 
mandamus  may  only  be  issued  at  Special  Term  or  by  the  Appellate  Divi- 
sion. Section  2083  provides  that  an  issue  of  fact  joined  on  an  alternative 
writ  of  mandamus  must  be  tried  by  a  jury,  unless  jury  trial  is  waived  or  a 
reference  is  directed  by  consent.  Section  2084  requires  that  the  verdict, 
report,  or  decision  upon  the  trial  of  an  issue  of  fact  joined  on  an  alterna- 
tive writ  must  be  returned  to,  and  the  final  order  thereon  made  by,  the 
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Appellate  Division  or  the  Special  Term,  as  the  case  requires.  Section 
2US2  provides  that,  unless  otherwise  prescribed  by  the  act,  the  proceed- 
ings after  issue  joined  upon  facts  or  law  are  the  same  as  in  an  action. 
Heldj,  that  if  issue  is  not  joined  on  a  material  fact  by  the  return,  the 
proceeding  should  be  brought  on  for  final  order  at  Special  Term,  and  if 
issue  is  joined  the  trial  court  has  the  sole  authority,  if  the  facts  are 
disputed,  to  direct  a  verdict  as  in  other  cases;  but  the  authority  of  the 
trial  court  is  limited  to  directing  or  receiving  a  verdict,  which,  whether 
rendered  or  directed,  must  be  returned  to  the  Special  Term  or  the  Appel- 
late Division,  as  the  case  may  be,  and  the  motion  for  final  order  must  be 
there  made  and  decided.  Hence,  a  final  order  made  by  the  Trial  Term 
denying  an  application  for  a  peremptory  writ  of  mandamus  and  dismissing 
the  proceeding  is  without  jurisdiction,  and  must  be  reversed.  People  ex 
rel.  Blank  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  126  App. 
Div.  86,  110  Supp.  148. 

Code  of  Civil  Procedure,  section  2082,  provides  that,  after  issue  joined 
on  an  alternative  writ  of  mandamus,  the  proceedings  shall  be  in  all 
respects  the  same  as  in  an  action;  and  section  2083  provides  that  an  issue 
of  fact  joined  on  an  alternative  writ  of  mandamus  must  be  tried  by  a 
jury,  the  same  as  issues  triable  by  a  jury  in  an  action.  Section  999 
provides  that  a  judge  presiding  at  a  trial  by  jury  may  entertain  a 
motion  for  a  new  trial  on  his  minutes,  and  section  998  provides  that  for 
the  purposes  of  such  motion  it  is  not  necessary  to  make  a  case.  Held, 
that  a  motion  for  a  new  trial  on  an  application  for  an  alternative  writ  of 
mandamus  was  properly  made  without  the  making  of  a  case.  People  ex 
rel.  Wieland  v.  Ktiox,  78  App.  Div.  344,  79  Supp.  989. 

On  the  trial  of  an  alternative  writ  of  mandamus  the  final  order  for 
a  peremptory  writ  may  award  the  relator  such  damages  as  he  might 
have  recovered  in  an  action  against  the  respondent  for  a  false  return, 
even  though  there  be  no  adjudication  that  the  return  is  false. 

But  it  does  not  follow  that  he  is  entitled  to  damages  if  the  facts  would 
not  authorize  them  in  another  action  or  proceeding. 

In  mandamus  damages  cannot  be  recovered  against  a  person  not  made 
a  party.     People  ex  rel.  Walker  v.  Ahearn,  139  App.  Div.  88. 

On  the  trial  of  issues  raised  by  an  alternative  writ  of  mandamus  the 
Trial  Term  may  direct  a  verdict  when  requested  by  both  parties. 

But  the  Trial  Term  cannot  make  an  order  dismissing  an  alternative 
writ,  for  the  practice  upon  trial  is  analogous  to  equity  procedure  in  fram- 
ing issues  and  the  final  disposition  is  with  the  Special  Term. 

Although  the  court  on  a  trial  of  issues  raised  by  an  alternative  writ 
has  directed  a  verdict  it  may  set  the  same  aside;  but  if  the  case  pre- 
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sented  a  question  for  the  jury,  a  new  trial  should  be  granted.     People  ex 
rel.  Boss  v.  Dooling,  132  App.  Div.  50,  116  Supp.  371. 

Where  the  alternative  writ  is  issued  and  the  facts  developed  on  trial, 
the  order  may  award  such  final  writ  as  the  facts  warrant.  This  on  the 
ground  that  the  proceedings  are  made  analogous  to  those  in  an  action, 
and  the  judgment  may,  therefore,  be  consistent  with  the  facts  proven. 
People  ex  rel.  Broderich  v.  Morton,  24  App.  Div.  567.  But  as  to  dam- 
ages the  Court  of  Appeals  says:  "It  is  true  that  the  sections  of  the 
Code  (§§  2082,  2088}  contemplate  the  issuing  of  an  alternative  writ  of 
mandamus  and  due  proceedings  thereunder  which  result  in  the  order 
for  the  peremptory  writ,  but  it  would  be  a  narrow  and  unreasonable  con- 
struction of  these  provisions  to  hold  that  the  order  granting  the  peremp- 
tory writ,  after  a  litigation  in  the  nature  of  an  action  under  section 
2082,  carries  with  it  greater  advantages  or  rights,  than  a  similar  order 
entered  upon  motion."  People  ex  rel.  Goring  v.  Wappingers  Falls,  151 
IST.  Y.  389.  See  the  opinion  in  the  Supreme  Court  on  an  application 
for  assessment  of  damages  after  the  opinion  in  the  above  proceeding. 
People  ex  rel.  Goring  v.  Wappingers  Falls,  20  Misc.  27. 

A  verdict  on  the  issues  raised  by  an  alternative  writ  of  mandamus 
should  not  be  disregarded  in  the  absence  of  a  motion  for  a  new  trial,  in 
a  case  where,  though  the  evidence  is  conflicting,  there  is  ample  evidence 
to  sustain  the  verdict;  and  it  was  also  held  that  it  was  not  ground  for 
setting  the  verdict  aside  because  the  jury,  in  answer  to  a  question  they 
put  'to  the  court  as  to  whether  the  court  would  be  absolutely  bound  by 
the  verdict,  were  told  that  it  would  not  be  absolutely  bound.  The  ver- 
dict would  have  been  reviewable  on  a  motion  for  a  new  trial.  People  ex 
rel.  Knise  v.  Wtoodman,  23  St.  Rep.  89,  4  Supp.  555;  aff'd  without 
opinion,  123  K  T.  634. 

When  the  relatbr  upon  an  alternative  writ  of  mandamus  moved  at 
the  close  of  the  trial  upon  the  writ  and  return  and  supplementary  return 
thereto  and  upon  the  findings  of  fact,  for  a  peremptory  writ,  it  was  held, 
that  when  upon  the  whole  case  the  right  of  the  relator  to  the  relief  de- 
manded is  doubtful,  the  application  for  the  peremptory  writ  should  be 
denied.  People  ex  rel.  N.  Y.  TJndergroimd  By.  v.  Newton,  19  Civ. 
Pro.  417; 

ARTICLE  IX. 
DEMURRER  AND  MOTION  TO  QUASH.     §§  2075,  207G. 
§  2075.  Motion  to  set  aside  writ,  1475. 
§  2076  (in  part).  Contents  of  alternative  writ;  demurrer  thereto,  1476. 

§  2075.    Motion  to  set  aside  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set  aside  upon  motion,  for 
any  matter  involving  the  merits.  A  motion  to  set  aside  such  a  writ,  for  any  other 
cause,  or  to  set  aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside  tlie 
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service  of  either  writ,  must  be  made  at  a  Term,  whereat  the  writ  might  have  been 

granted. 

§  2076  (In  part).    Contents  of  alternative  writ;  demurrer  thereto. 

The  person  upon  whom  the  writ  is  served,  instead  of  making  a  return  thereto,  may 
iile  in  the  oflBce  where  the  writ  is  returnable  a  demurrer  to  the  writ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in  the  writ,  as  constituting  a 
separate  grievance,  and  make  a  return  to  the  remainder  of  the  writ.  A  demurrer  may 
be  thus  taken,  in  a  case  where  a  defendant  may  demur  to  a  complaint,  or  to  a  cause 
of  action  separately  stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

An  alternative  writ  of  mandamus  brought  to  compel  the  board  of 
health  to  abate  a  nuisance  will  be  quashed  where  it  states  mere  conclu- 
sions of  law  as  to  the  existence  of  the  nuisance  and  the  grievance  of  the 
relator.     People  ex  rei.  Ajas  v.  Department  of  Health,  138  App.  Div.  559. 

Whether  mandamus  is  the  proper  remedy,  or  whether  the  relator  has 
another  legal  remedy,  are  questions  which  involve  the  merits,  and  thus 
such  questions  should  be  raised  by  a  return  to  the  writ  or  by  a  demurrer, 
as  provided  by  section  2076,  and  not  by  a  motion  ta  quash  the  writ. 
People  ex  rel.  Fulton  v.  Sup.  of  Oswego,  50  Hun,  106,  3  Stipp.  752,  15 
Civ.  Pro.  379.  As  the  respondent  cannot  move  to  quash  an  alternative 
writ  for  any  matter  involving  the  merits,  he  must  either  make  a  return 
thereto  or  demur.  If  he  deems  the  facts  stated  in  the  writ  insufficient 
to  entitle  the  relator  to  relief,  he  should  demur.  If  the  facts  are  stated 
untruly,  he  must  make  a  return  to  the  writ;  and  as  the  respondent  can- 
not quash  the  writ  by  motion,  for  matters  involving  the  merits,  he  is  pre- 
cluded from  accomplishing  the  same  object  by  an  appeal.  People  ex  rel. 
Fish  V.  Devermann,  83  Hun,  183,  64  St.  Rep.  147,  31  Supp.  593.  An 
alternative  mandamus  is  in  the  nature  of  an  order  to  show  cause,  and  no 
appeal  lies  from  an  order  granting  it.  It  does  not  affect  a  substantial 
right,  because  it  determines  nothing  against  the  respondent  or  in  favor 
of  the  relator,  and  it  cannot  be  quashed  or  set  aside  for  any  matter  in- 
volving the  merits.     People  ex  rel.  Ackerman  v.  Lumh,  6  App.  Div.  27. 

A  return  to  a  writ  obtained  by  a  city  official  claiming  to  have  been 
wrongfully  removed  from  office,  and  containing  allegations  tending  to  show 
his  removal  was  illegal  for  want  of  a  hearing  or  reason  assigned,  set  up 
separate  affirmative  defenses,  each  insufficient  as  a  defense  without  a 
denial  of  removal,  the  theory  of  the  defendants  being  that  the  office  was 
discontinued.  Held,  that  the  return  was  demurrable  for  lack  of  such 
denial  which  should  have  been  incorporated  in  each  separate  defense. 
People  ex  rel.  McEnroe  v.  Wells,  89  App.  Div.  89,  85  Supp.  438. 

Where  a  relator,  instead  of  asking  for  an  alternative  writ  of  mandamus, 
stands  upon  the  moving  papers  and  opposing  affidavits,  he  is  in  the  posi- 
tion of  a  demurrant.  People  ex  rel.  Lehman  v.  Consol.  Fire  Alarm  Co., 
142  App.  Div.  753. 
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The  alternative  writ  may  be  met,  either  by  demurrer  raising  an  issue 
of  law,  or  by  a  return  raising  an  issue  of  fact,  and  upon  joinder  of  either 
issue  the  proceedings  are  the  same  as  in  an  action.  P&ople  ex  rel.  Ajas  v. 
Depart,  of  Health,  138  App.  Div.  559. 

A  demurrer  to  an  alternative  writ  of  mandamus  admits  the  facts  stated 
therein.     People  ex  rel.  Smith  v.  Hosier,  134  App.  Div.  4. 

In  determining  where  an  issue  on  an  alternative  writ  of  mandamus 
should  be  tried,  when  the  affidavit  fails  to  disclose  where  the  "  material 
facts  "  arose,  legal  inferences  cannot  be  substituted  for  facts,  under  sec- 
tion 2084  of  the  Code.  People  ex  rel  Arnold  v.  Skene,  194  IST.  Y.  186 
affg  128  App.  Div.  883. 

Where  on  demurrer  to  an  alternative  writ  of  mandamus  to  compel  the 
reinstatement  of  a  municipal  superintendent  of  highways  it  has  been  held 
by  the  appellate  court  that  the  relator  should  not  have  been  removed 
until  charges  had  been  preferred  and  an  opportunity  given  to  make  an 
explanation,  allegations  in  the  answer  charging  the  relator  with  certain 
acts  of  misconduct  committed  prior  to  his  removal  will  be  stricken  out  as 
irrelevant.  This,  because  to  allow  the  allegations  to  stand  would  enable 
the  respondent  to  evade  the  statute  by  showing  that  charges  might  have 
been  preferred  prior  to  the  removal.  People  ex  rel.  Collins  v.  Ahearn, 
133  App.  Div.  52,  117  Supp.  810. 

As  an  alternative  writ  of  mandamus  has  the  character  of  a  complaint 
in  an  action,  it  may  be  demurred  to  with  like  effect  as  upon  a  demurrer  to 
a  complaint.  The  demurrer  of  the  relator  to  the  defendant's  return  sub- 
jects the  writ  to  criticism  for  the  purpose  of  seeing  whether  it  states  facts 
sufficient  to  support  the  relief  sought.  If  it  does  not,  the  demurrer  to  the 
defendant's  return  requires  no  consideration.  People  ex  rel.  McGuire  v. 
Bricklayers'  Union,  20  App.  Div.  9. 

The  alternative  writ  is  a  pleading  and  must  stand  or  fall  on  the  suf- 
ficiency of  its  own  recital  of  facts.  Therefore,  on  demurrer  to  the  alterna- 
tive writ,  resort  cannot  be  had  to  the  petition  or  affidavits  for  facts  to 
sustain  it.  People  ex  rel.  Decker  v.  Parmelee,  22  Misc.  384.  In  general 
the  statements  upon  information  and  belief  in  affidavits  in  opposition  to 
the  motion  for  peremptory  mandamus  are  not  effectual  to  defeat  a  motion 
founded  upon  positively  sworn  statements,  but  this  rule  does  not  apply  to 
proceedings  instituted  by  the  alternative  writ,  for  then  issues  are  presented 
and  tried  the  same  as  in  actions.  People  ex  rel.  McGuire  v.  Bricklayers' 
Union,  20  App.  Div.  11. 

An  alternative  writ  of  mandamus  is  equivalent  to  a  complaint  in  an 
action,  and  a  demurrer  thereto  stands  as  a  demurrer  in  an  ordinary  suit, 
and,  therefore,  if  a  substantial  right  is  set  out  in  the  writ  the  proceeding 
will  not  fail  because  the  relator  asks  for  too  much,  or  mistakes  to  some 
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extent  the  relief  to  which  he  is  entitled.  The  court  in  awarding  the 
peremptory  writ  may  mould  it  according  to  the  just  rights  of  all  the 
parties.     People  ex  rel.  Eeene  v.  Supervisors,  142  JST.  Y.  278. 

Where  the  relator  takes  no  issue  upon  the  allegations  of  defendant's 
affidavits,  but  proceeds  to  argument  and  asks  for  a  peremptory  writ,  it  is 
equivalent  to  a  demurrer ;  it  is  an  admission  of  the  truth  of  the  facts,  but 
a  denial  of  their  sufficiency  in  law.  People  v.  Supervisors,  73  N.  Y.  173 ; 
People  V.  Becker,  3  St.  Eep.  202 ;  People  v.  Bd.  of  Apportionment,  64 
]Sr.  Y.  627 ;  People  v.  Cromwell,  102  E".  Y.  477.  And  where  the  defend- 
ant takes  no  issue,  he  is  regarded  as  demurring.  People  v.  Supervisors, 
103  N.  Y.  541.  Where  a  demurrer  is  made  to  a  return,  defendant  may 
still  have  judgment,  notwithstanding  its  insufficiency,  if  the  writ  is  de- 
fective.    People  V.  Supervisors,  32  Barb.  473. 

A  demurrer  admits  all  the  facts  set  forth  in  the  alternative  writ,  al- 
though not  the  conclusions  and  deductions  sought  to  be  drawn  therefrom. 
People  ex  rel.  Cohen  v.  Butler,  125  App.  Div.  384,  109  Supp.  900. 

An  alternative  writ  of  mandamus  to  compel  the  clerk  of  the  Municipal 
Court  of  New  York  to  issue  an  execution  and  deliver  a  transcript  of  a 
judgment  is  demurrable  where  it  does  not  recite  jurisdictional  defects. 
People  ex  rel.  Batchelor  v.  Bacon,  37  App.  Div.  414,  55  Supp.  1045,  29 
Civ.  Pro.  111. 

An  alternative  writ  issued  to  a  water  company  directing  it  to  furnish 
water  according  to  its  contract  with  a  village  and  the  terms  of  the  ordi- 
nance granting  its  franchise,  held,  that  the  plea  of  the  return  setting  forth 
a  part  of  the  contract  only  was  demurrable.  People  ex  rel.  Pelham  Manor 
V.  New  Rochelle  Water  Co.,  119  App.  Div.  472,  104  Supp.  92. 

Where  an  alternative  vsTit  of  mandamus  is  quashed  for  an  insufficient 
statement  of  facts  the  order  entered  thereon  is  not  a  determination  on 
the  merits,  but  is  analogous  to  a  non-suit  in  an  action.  It  does  not  bar  a 
new  proceeding.  People  ex  rel.  Ajas  v.  Dept.  of  Health,  138  App.  Div. 
559. 

A  motion  to  quash  or  set  aside  the  writ  is  founded  upon  some  irregu- 
larity or  defect  in  the  writ  or  procedure  anterior  thereto.  People  v.  Col- 
lins, 19  Wend.  67;  Commercial  Bank  of  Albany  v.  Canal  Com'rs,  10 
Wend.  25';  People  v.  Tracy,  1  How.  186.  The  motion  may  be  made  after 
service  of  alternative  writ  and  before  the  return.  People  v.  Bd.  of  Super- 
visors, 14  Barb.  52.  The  motion  gives  the  defendant  the  benefit  of  a 
demurrer  without  resorting  to  that  plea,  since  it  is  in  the  nature  of  a  de- 
murrer, and  admits  the  truth  of  the  matters  alleged.  People  v.  College  of 
Physicians  and  Surgeons,  7  How.  290 ;  People  ex  rel.  v.  Supervisors,  32 
Barb.  473.  Immaterial  or  argumentative  matters  or  surplusage  may  be 
stricken  out  of  a  return.     People  v.  Com'rs  of  Highways  of  Fort  Edward, 
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11  How.  89;  People  v.  Van  Leuven,  8  How.  358;  People  v.  Ransom,  2 
N.  Y.  496.  An  evasive  return  might,  under  the  former  practice,  be 
quashed  on  motion.  People  v.  White,  11  Abb.  168;  People  v.  Bd.  of 
Police,  8  Abb.  257.  The  practice  as  to  motion  to  quash  or  set  aside  the 
writ  is  considered  in  People  v.  -A^.  Y.  C.  &  H.  B.  B.  B.  Co.,  28  Hun,  543. 
In  that  case  the  relators  obtained  an  order  to  show  cause  why  a  peremp- 
tory writ  of  mandamus  should  not  issue ;  on  the  return  day  defendants  ap- 
peared by  counsel  and  moved  to  quash  on  the  grounds  that  the  moving 
papers  did  not  show  facts  sufficient  to  entitle  the  relator  to  th©  relief  asked ; 
thereupon  the  defendant  was  allowed  to  be  heard,  and  under  objection  to 
open  and  close  the  argument,  and  the  motion  was  granted  to  quash.  It 
was  held  to  be  irregular  to  hear  such  a  motion  before  the  issuing  of 
the  writ,  and  also  to  allow  the  defendant  to  open  and  close  the  argument, 
and  that  the  proper  practice  is  to  move  to  quash  or  set  aside  after  granting 
of  an  alternative  writ,  and  before  return,  treating  the  motion  substantially 
as  a  demurrer.  The  objection  that  the  supervisors  of  several  towns  joined 
as  petitioners  for  a  mandamus  to  compel  the  board  of  supervisors  to  obey 
an  order  of  the  State  assessors  must  be  taken  by  motion  to  quash ;  it  does 
not  go  to  the  merits ;  and  when  the  board  has  answered  and  a  demurrer  to 
the  answer  been  interposed,  the  matter  must  be  heard  on  the  merits. 
People  ex  rel.  v.  Bd.  of  Supervisors,  85  IST.  Y.  323.  It  is  further  held  in 
the  same  case  that  the  ground  above  stated  is  not  sufficient  ground  to 
quash,  and  the  same  principle  is  held  in  People  ex  rd.  Bray  v.  Supervisors 
of  Ulster  Co.,  17  Wkly.  Dig.  138,  where  the  mayor  of  a  city  and  super- 
visor of  a  town  united  as  petitioners. 

The  respondent  to  an  alternative  writ  of  mandamus  may  waive  his  right 
to  have  a  motion  to  quash  the  writ  argued  at  a  term  of  the  Appellate  Di- 
vision, or  at  Special  Term,  by  arguing  the  question  without  objection  at 
the  Trial  Term,  as  the  provisions  as  to  the  place  of  hearing  relate  merely 
to  matters  of  procedure.    People  ex  rel.  Ajas  v.  Dept.  of  Health,  138  App. 

Div.  559. 

ARTICLE  X. 

THE  RETURN.     §§  2072-2074,  2077,  2078,  2081. 
§  2072.  Writ;  how  returnable,  1479. 
§  2073.  Return  or  demurrer  to  first  writ,  1480. 
§  2074.  Return;  how  made,  1480. 
§  2077.  Form  and  contents  of  return,  1480. 

§  2078.  Further  return  cannot  be  compelled;  demurrer  to  return,  1480. 
§  2081.  Service  of  notice  of  filing  return,  and  demurrer,  1480. 

§  2072.  '  Writ;  how  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days  after  the  service  thereof, 
at  the  office  of  the  clerk  of  the  county  designated  therein,  in  which  an  issue  of  fact 
joined  thereupon  is  triable.  A  peremptory  writ  must  be  made  returnable  at  a  Special 
Term  or  a  term  of  the  appellate  division  of  the  Supreme  Court,  designated  therein,  to 
which  application  for  the  alternative  writ  might  have  been  made. 
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§  2073.    Return  or  demurrer  to  first  writ. 

Where  the  first  writ  of  mandamus  has  been  duly  served,  a  return  must  be  made  to 
the  same,  as  therein  required,  unless  it  is  an  alternative  writ,  and  a  demurrer  thereto 
is  taken.  In  default  of  a  return,  the  person  or  persons  upon  whom  the  writ  was 
served  may  be  punished,  upon  the  application  of  the  people,  or  of  the  "relator,  for  a 
contempt  of  court. 

§  2074.     Return;  how  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed  to  a  copy  of  the 
writ;  and  must  be  filed  in  the  ofiBce  of  the  clerk  where  it  is  returnable  within  the  time 
specified  in  the  writ.  The  return  to  a  peremptory  writ  of 'mandamus  must  be  likewise 
annexed  to  a,  copy  thereof;  and  must,  before  the  expiration  of  the  first  day  of  the 
term  at  which  it  is  returnable,  be  either  delivered  in  open  court  or  filed  in  the  office  of 
the  clerk  of  the  county  wherein  the  term  is  to  be  held. 

§  2077.    Form  and  contents  of  return. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form  and  contents  of  an 
answer  containing  denials  and  allegations  of  new  matter,  except  those  provisions  which 
relate  to  the  verification  of  an  answer,  and  to  a  counterclaim  contained  therein,  apply 
to  a  return  to  an  alternative  writ  of  mandamus,  showing  cause  against  obeying  the 
command  of  the  writ.  For  the  purpose  of  the  application,  each  complete  statement 
of  facts,  assigning  a  cause  why  the  command  of  the  writ  ought  not  to  be  obeyed,  is 
regarded  as  a  separate  defence,  and  must  be  separately  stated,  and  numbered. 

§  2078.     Further  return  cannot  be  compelled;  demurrer  to  return. 

A  person,  who  has  made  a  return  to  an  alternative  mandamus,  cannot  be  compelled 
to  make  a  further  return.  The  people,  or  the  relator,  may  demur  to  the  return,  or  to 
any  complete  statement  of  facts,  therein  separately  assigned  as  a  cause  for  disobeying 
the  command  of  the  writ,  on  the  ground  that  the  same  is  insufficient  in  law,  upon  the 
face  thereof. 

§  2081.     Service  of  notice  of  filing  return,  and  demurrer. 

Where  a  return  to  an  alternative  v.i  t  of  mandamus  has  been  filed,  the  attorney  for 
the  defendant  making  it  must  serve,  upon  the  attorney  for  the  people  or  the  relator,  a 
notice  of  the  filing  thereof.  Where  the  people  or  the  relator  demur  to  the  return,  or 
to  a  part  thereof,  a,  copy  of  the  demurrer  must  be  served  upon  the  attorney  for  the 
defendant,  within  twenty  days  after  the  service  of  such  a  notice.  Where  the  defendant 
demurs  to  the  writ,  or  to  a  part  thereof,  a,  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  people  or  the  relator,  within  the  time  prescribed  by  law  for 
filing   it. 

The  person,  body,  board,  tribunal,  or  corporation  to  whom  the  writ  is 
directed,  and  upon  whom  it  is  served,  must  make  a  return,  unless  the 
writ  is  quashed  or  the  defendant  performs  the  act  directed,  and  thus  dis- 
poses of  the  controversy.  Commercial  Bank  of  Albany  v.  Canal  Com'rs, 
10  Wend.  25.  In  case  of  an  alternative  writ  of  course  it  would  be  neces- 
sary for  the  defendant  to  appear  and  show  that  the  act  had-  been  per- 
formed. The  question  of  costs,  too,  would  come  up  at  that  time.  In  case 
of  failure  to  make  return,  proceedings  may  be  taken  as  for  contempt,  and 
founded  upon  the  usual  papers  for  that  purpose. 

It  is  no  excuse  for  not  making  the  return  that  the  writ  has  not  been 
returned  and  filed.  People  v.  Westchester  Common  Pleas,  4  Cow.  73; 
Root  V.  King,  4  Cow.  403.  See  Snowden  v.  Roberts,  4  Cow.  69.  The 
time  to  make  the  return  may  be  extended  by  order,  as  in  case  of  a  pleading. 
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People  V.  Judges  of  Ulster  Co.,  1  Johns.  64 ;  People  v.  Westchester  Com- 
mon Pleas,  4  Cow.  73 ;  Boot  v.  King,  4  Cow.  403. 

Where  several  parties  are  made  respondents  to  the  same  proceeding  in 
mandamus,  each  of  such  parties  is  not  only  at  liberty  but  it  is  his  duty  to 
make  a  return.  People  ex  rel.  McMackin  v.  Bd.  of  Police,  46  Hun,  302. 
See  here  the  discussion  on  this  point.  Under  the  circumstances  of  this 
case,  it  was  held  that  the  admissions  of  two  of  the  commissioners,  even  as 
representatives  of  the  board  itself,  were  not  conclusive  against  the  other 
members. 

A  return  in  which  the  aiEant  stated  that  he  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth  of  positive  statements 
of  the  affidavit  of  the  relator  does  not  raise  an  issue.  People  ex  rel. 
Andrews  v.  McQuire,  29  St.  Rep.  674,  8  Supp.  852 ;  rev'd  on  another 
point,  126  ]Sr.  Y.  419,  38  St.  Eep.  444.  Compare,  also.  Matter  of  Freel, 
89  Hun,  80,  35  Supp.  59 ;  People  v.  Sutton,  88  Hun,  175,  34  Supp.  487; 
and  People  ex  rel.  Anibal  v.  Bd.  of  Supervisors,  53  Hun,  255,  6  Supp. 
591,  in  which  cases  the  respondent's  affidavits  were  held  not  to  raise  an 
issue,  as  being  upon  information  and  belief,  etc.,  but  note  that  they  were 
held  to  be  defective  upon  a  motion  for  a  peremptory  writ  of  mandamus  in 
the  first  instance. 

The  return  to  an  alternative  writ  of  mandamus  must  deny  the  material 
facts  stated  in  the  writ,  or  some  of  them,  or  allege  other  and  additional 
facts,  which  in  law  would  defeat  relator's  claim.  People  v.  Supervisors, 
32  Barb.  473 ;  Commercial  Bank  of  Albany  v.  Canal  Com'rs,  10  Wend. 
25 ;  People  ex  rel.  v.  Supervisors,  14  Barb.  52 ;  People  ex  rel.  v.  Com'rs, 
11  How.  89.  The  return  should  conform  to  the  rules  of  pleading  and  be 
positive  rather  than  argumentative  and  evasive,  and  the  familiar  rule  in 
pleading  that  the  evidence  should  not  be  set  out  should  be  followed. 
People  V.  Ransom,  2  N.  Y.  496;  People  v.  Baker,  35  Barb.  105;  People 
V.  Supervisors,  18  How.  152;  Matter  of  Trustees  of  Williamshurgh,  1 
Barb.  34.  Any  number  of  facts  constituting  valid  reasons  for  not  per- 
forming the  act  which  the  writ  seeks  to  compel  may  be  averred.  People 
V.  Supervisors  of  Ulster,  32  Barb.  473.  An  equivocal  return,  or  one  plead- 
ing a  statute,  but  substantially  departing  from  the  requirement  of  the 
statute,  is  not  enough.  People  ex  rel.  Waller  v.  Bd.  of  Supervisors,  56 
N".  Y.  249. 

Where  an  allegation  in  the  affidavit  of  relator  in  proceedings  for  man- 
damus was  not  put  in  issue  by  the  return  by  a  positive  denial,  but  only 
upon  information  and  belief,  it  was  held  that  this  was  not  sufficient,  but 
it  should  have  been  certain,  and  of  such  a  nature  as,  if  false,  would  have 
permitted  of  a  remedy  by  action.  People  ex  rel.  Kelly  v.  Common  Coun- 
cil of  Brooklyn,  77  K  Y.  503.     This  decision  was  made  in  1879,  under 
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the  old  Code.  Where  the  allegations  in  the  return  were  positive  and  those 
in  the  affidavit  of  relator  on  information  and  belief,  the  writ  was  denied. 
People  V.  Green,  1  Hnn,  1.  In  fine  the  return  must,  as  is  said  by  Bockes, 
J.,  in  55  Barb.  105,  be  good,  tested  by  the  ordinary  rules  of  pleading,  both 
in  form  and  substance.  The  remedy  for  a  bad  pleading  in  a  return  is 
motion  to  strike  out  as  surplusage  or  other  pertinent  ground.  An  allega- 
tion as  to  matter  of  law  is  not  proper  in  the  return,  which  should  only 
set  out  facts,  not  legal  principles,  and  where  the  statements  of  fact  are  out- 
side of  the  issue  and  irrelevant  to  it  and  contain  more  than  a  substantial 
statement  of  the  relevant  facts,  they  are  not  proper.  People  v.  Rwnsom, 
2  IST.  Y.  496;  People  ex  rel.  v.  Com'rs,  11  How.  89.  The  return  has  in 
practice  been  verified,  as  it  is  an  answer  to  a  writ  granted  on  a  verified 
petition,  but  the  section  does  not  seem  to  require  it.  Where  fraud  or 
collusion  are  set  up  in  the  return  to  avoid  relator's  case,  the  facts  should 
be  fully  pleaded.  People  v.  Schuyler,  51  How.  461.  On  return  to  an 
alternative  writ  facts  material  to  the  issue  occurring  after  the  granting  of 
the  writ  may  be  pleaded.  People  v.  Baker,  14  Abb.  19.  In  People  ex  rel. 
y.  Bd.  of  Assessors,  7  Hun,  228,  it  was  held  that  where  the  writ  was 
granted  on  facts  positively  averred  in  the  affidavits,  and  the  defendant  in 
the  return  made  denial  on  information  and  belief,  that  it  amounted  to 
nothing,  that  the  form  of  denial  was  used  in  pleading  to  raise  an  issue, 
but  not  for  any  other  purpose.  This  must  be  considered  in  connection 
with  the  fact  that  the  present  section  does  not  seem  to  require  a  verifica- 
tion. Before  the  Code  it  was  held  the  court  might  require  a  verification 
or  not,  and  that  it  need  not  be  signed  by  the  party  making  it ;  and  if  made 
by  a  corporation,  need  not  be  signed  by  the  head  of  it,  or  sealed  by  the  cor- 
porate seal.  Fish  v.  Weatheriuax,  2  Johns.  215.  The  making  of  a  false 
return  renders  the  deponent  liable  for  damages  occasioned  thereby.  In 
People  V.  Supervisors  of  Richmond,  28  X.  Y.  112,  where  supervisors  had 
made  a  false  return  to  a  writ  sued  oi^t  by  an  individual,  and  the  relator 
had  thereby  been  deprived  of  damages  against  a  town,  the  supervisors 
were  held  liable  for  damages  to  the  extent  of  interest  on  the  amount  of 
damages  finally  assessed. 

The  difference  between  the  old  practice  and  the  present  practice  under 
this  section  of  the  Code,  regulating  the  form  and  contents  of  a  return,  is 
discussed  in  People  ex  rel.  McMackin  v.  Bd.  of  Police,  46  Hun,  299,  11 
Supp.  403.  The  court  says :  "As  the  practice  was  followed  in  the  early 
administration  of  the  common  law,  an  inferential  denial  of  this  descrip- 
tion would  not  have  been  permitted.  There  the  utmost  particularity  and 
precision  were  required  to  be  observed,  and  the  reason  upon  which  the  rah 
was  founded  was  that  the  return  when  it  was  made  became  conclusive  and 
could  not  be  questioned  in  that  proceeding,  but  the  remedy  of  the  relator. 


MANDAMUS.  1483 

if  it  was  not  true,  was  to  bring  an  action  against  the  respondent  for 
damages  for  making  a  false  return,  and  it  was  of  the  utmost  consequence 
to  him  in  maintaining  such  an  action  that  the  return  should  be  precise, 
positive,  and  unequivocal.  But  this  has  been  changed  by  statute,  and  for 
many  years  it  has  been  the  practice  to  allow  the  relator  to  take  issue  upon 
the  return  and  to  have  a  trial  of  the  facts  the  same  as  might  be  had  in  any 
other  litigation.  The  same  strictness  in  the  return  has  accordingly  ceased 
to  be  necessary,  and  it  has  now  been  made  analogous  to  pleadings  in  other 
actions.  This  was  considered  in  Springfield  v.  Comm.  of  Hampden,  10 
Pick.  59,  where  it  was  held  as  the  result  of  the  more  recent  authorities  that 
a  return  is  sufficient  if  it  contains  a  full  and  certain  answer  to  the  allega- 
tions expressly  made,  and  discloses  a  fair  legal  reason  why  the  mandamus 
should  not  be  obeyed.  This  rule,  still  further  liberalized,  has  found  its 
way  into  the  Code  of  Civil  Procedure,  for  by  section  2077,  the  provisions 
of  chapter  6,  relating  to  the  form  and  contents  of  an  answer  containing 
denials  or  allegations  of  new  matter  except  those  relating  to  the  verification 
and  counterclaim,  apply  to  a  return  to  an  alternative  writ  of  mandamus 
showing  cause  against  obeying  the  command  of  the  writ;  and  the  pro- 
visions of  the  Code  concerning  the  answer  in  an  ordinary  litigation  are 
such  as  to  permit  inferential  or  argumentative  pleading;  and  as  that  is 
permitted  in  other  litigations,  it  may  be  equally  allowed  in  the  answer  to 
an  alternative  writ  of  mandamus." 

This  case  further  holds  that  where  a  board  of  police  and  the  individual 
members  thereof  are  both  made  parties  respondents  to  a  writ  of  mandamus 
all  of  them  are  not  only  at  liberty  to  make  a  return  thereto  but  it  is  their 
duty  to  do  so.  People  ex  rel.  McMackin  v.  Bd.  of  Police,  46  Hun,  299, 
11  Supp.  403;  aff'd,  107  K  Y.  235.  See,  also,  King  v.  Bailey,  1  Keble, 
33,  cited  in  the  above  case,  where  it  was  held,  that  where  a  mandamus 
issued  to  the  aldermen,  bailiifs,  and  commonalty  of  a  municipal  corpora- 
tion, that  one  part  of  said  corporation  might  make  one  return,  and  the 
other  part  might  make  another  return,  upon  the  ground  that  these  different 
portions  are  attributes  of  the  corporation  made  parties  to  the  writ. 

Where  the  respondent,  in  his  return  to  the  alternative  writ,  bases  his 
defense  upon  one  ground,  he  is  then  estopped  from  setting  up  other  de- 
fenses. Thus,  where  a  comptroller  was  a  defendant  in  mandamus  pro- 
ceedings seeking  to  require  him  to  lease  from  the  relator  certain  premises 
as  directed  by  the  common  council,  and  he  set  up  as  his  defense  that  there 
was  no  appropriation  to  pay  the  rent,  held,  that  he  was  estopped  from 
claiming  that  it  was  not  his  duty  to  execute  the  lease,  or  that  the  common 
council  had  no  authority  to  require  him  so  to  do.  People  ex  rel.  Schanch 
V.  Greene,  64  N.  Y.  503,  rev'g  6  Hun,  11.  It  was  held  upon  the  return 
of  an  order  to  show  cause  why  mandamus  should  not  issue  that  the  relator 
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held  an  affirmative  ou  the  argument.  People  v.  Throop,  12  Wend.  185, 
note.  And  upon  the  trial  of  issues  raised  by  the  return  to  the  alternative 
writ,  the  burden  of  proof  would  without  question  follow  the  ordinary 
course  in  actions.  On  a  demurrer  by  the  defendant  to  the  alternative 
writ,  the  demurrer  will  be  sustained  unless  the  writ  sets  forth  the  facts 
upon  which  the  relator  bases  his  claim  in  the  same  manner  and  with  the 
same  particularity  as  he  is  required  to  set  them  forth  in  a  complaint. 
Facts,  not  conclusions  of  law,  must  be  stated.  People  ex  rel.  Egan  v.  The 
Colwiibia  Gluh,  20  Civ.  Pro.  323,  15  Supp.  821.  But  on  demurrer  sus- 
tained, the  relator  may  amend  on  payment  of  costs.  People  ex  rel.  Egan 
V.  The  Columbia  Club,  20  Civ.  Pro.  323,  15  Supp.  821.  All  the  material 
allegations  of  the  alternative  writ,  which  are  not  traversed  or  denied,  or 
successfully  avoided,  are  to  be  taken  as  admitted,  and  if  the  return  con- 
tains no  sufficient  answer,  the  relator  is  entitled  to  his  peremptory  writ. 
People  ex  rel.  Sunderlin  v.  Ovenshire,  41  How.  164.  Where  the  re- 
spondent, demurs  to  one  or  more,  but  not  to  all,  of  the  complete  state- 
ments of  facts  in  the  writ,  a  return  may  be  made  to  those  not  demurred 
to;  and  if  the  relator  demurs  to  one  or  more  but  not  to  all  of  the  com- 
plete statements  of  facts  contained  in  the  return,  an  issue  of  fact  arises 
with  respect  to  the  remainder  of  the  return.  People  ex  rel.  v.  Order  of 
American  Star,  53  Super.  Ct.  66.  The  affidavits  upon  which  the  writ  is 
granted  form  no  part  of  the  record,  and  the  relator  who  holds  the  affirma- 
tive cannot  support  the  writ  by  his  preliminary  affidavit.  People  ex  rel. 
V.  The  Columbia  Club,  20  Civ.  Pro.  323,  15  Supp.  821,  citing  People  v. 
Baker,  35  Barb.  109.  See,  also,  People  v.  Board  of  Supervisors  of  West- 
chester, 15  Barb.  614.  But  compare  People  ex  rel.  Whiterhee  v.  Super- 
visors, 70  N.  Y.  236.  Issues  of  law  are  'to  be  raised  by  demurrer  to  the 
writ,  or  to  the  return,  or  to  any  complete  statement  of  facts  contained 
in  the  writ,  as  constituting  a  separate  grievance,  or  to  any  complete  state- 
ment of  facts  separately  assigned  in  the  return  as  cause  for  disobeying 
the  command  of  the  writ.  People  ax  rel.  v.  Order  of  American  Star,  53 
Super.  Ct.  66.  Compare  with  this  section  section  964  of  the  Code  of 
Civil  Procedure,  stating  when  issues  of  law  and  issues  of  fact  arise. 
!N'ote  that  under  this  section,  when  the  relator  demurs  to  one  complete 
statement  of  facts  set  out  in  the  return  as  a  cause  for  disobeying  the  writ, 
an  issue  of  fact  arises  with  respect  to  the  remainder  of  the  return. 

The  relators  hold  the  affirmative  of  the  issue.  People  v.  Tyner,  24 
Barb.  348.  When  issues  upon  the  return  to  a  writ  of  alternative  man- 
damus are  submitted  to  a  jury  the  jury  may  render  a  general  verdict, 
instead  of  finding  on  the  specific  issues;  such  a  verdict  is  a  finding  in 
favor  of  the  party  upon  each  of  the  issues  made;  and  in  case  such  a 
verdict  is  directed  by  the  court  it  will  be  presumed  to  have  been  right- 
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fully  directed  in  the  absence  of  any  evidence  to  the  contrary;  and  when 
there  is  no  evidence  upon  an  issue  before  the  jury,  or  the  weight  of  evi- 
dence is  so  decidedly  in  favor  of  one  side  that  the  court  would  set  aside 
the  verdict  as  against  evidence,  if  rendered,  it  is  the  duty  of  the  judge 
to  direct  the  jury  what  verdict  to  render.  People  v.  Bd.  of  Met.  Police, 
35  Barb.  644.  Where,  upon  application  for  a  peremptory  mandamus 
on  a  false  return,  the  material  issues  were  found  in  favor  of  plaintiff,  the 
court  held  that  the  judgment  should  be  that  a  peremptory  mandamus 
issue  to  the  defendants,  commanding  them  to  audit  a  claim  as  com- 
manded by  the  alternative  writ.  People  v.  Supervisors  of  Richmond,  28 
N.  Y.  112.  It  was  held  under  former  Code,  in  35  Barb.  644,  on  appeal, 
26  N.  Y.  316,  that  although  issue  of  fact  had  been  tried  by  a  jury,  the 
court  may  grant  or  refuse  the  writ,  as  it  deems  proper.  Where  the  fact 
on  which  the  right  to  a  peremptory  mandamus  depends  is  controverted, 
the  issue  must  be  tried  before  the  peremptory  writ  can  issue,  and  the 
trial  must  not  be  on  conflicting  affidavits,  but  by  a  jury.  P&ople  v. 
Oreen,  1  Hun,  1.  But  if  the  return  shows  the  examination  of  a  long 
account  is  involved,  a  compulsory  reference  may  be  ordered.  People  v. 
Wadsworth,  61  How.  5Y. 

The  failure  to  make  and  enter  a  formal  order  on  the  granting  of  the 
ajternative  writ  is  no  ground  for  setting  aside  the  mandamus,  as  the 
entry  of  the  order  is  a  mere  clerical  duty,  and  it  will  be  allowed  to  be 
entered  nunc  pro  tunc.  People  v.  Bd.  of  Supervisors  Schoharie  Co.,  15 
Supp.  795,  61  Hun,  622,  40  St.  Eep.  66. 

By  the  old  practice  under  the  common  law,  the  relator  was  not  per- 
mitted to  traverse  the  return  notwithstanding  that  it  might  be  false  in 
fact,  and  the  remedy  was  either  by  an  action  on  the  case  for  a  false  re- 
turn, or  if  the  matter  concerned  the  public,  by  indictment  of  the  person 
making  the  false  return.  Fish  v.  Weather-wax,  2  Johns.  217,  note,  §  63. 
But  subsequently  it  was  provided  by  statute,  that  whenever  a  return  was 
made  to  a  writ  of  mandamus,  the  relator  might  demur  or  plead  to  all  or 
any  of  the  material  facts  contained  in  the  return,  to  which  the  person 
making  the  return  must  reply,  take  issue,  or  demur,  and  proceedings 
were  had  thereon  as  if  the  relator  had  brought  his  action  on  the  case  for 
a  false  return.  The  provisions  of  the  Revised  Statute  were  stated  by 
Sutherland,  J.,  as  follows:  "Although  these  statutes  contemplate  formal 
written  pleadings  in  the  ordinary  mode  of  conducting  suits,  the  practice 
of  the  court  is  virtually  to  allow  pleadings  ore  tenus;  that  is,  the  relator 
is  permitted  to  discuss  the  return  and  to  ask  for  a  peremptory  mandamus, 
and  whilst  he  does  not  put  in  a  formal  demurrer,  the  case  is  considered 
as  embraced  in  the  description  of  non-enumerated  business,  and  is  to  be 
heard   as  such;  but  if  a  formal  demurrer  is  interposed,   it  becomes 
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enumerated  business  and  can  be  heard  only  at  the  stated  terms.  It  is 
optional  with  the  relator  whether  it  shall  be  considered  enumerated  or 
non-enumerated  business,  unless  the  court  specially  direct  formal  plead- 
ings to  be  interposed."  People  ex  rel.  Bentley  v.  Com'rs  of  Highways,  G 
Wend.  560.  But  the  Code  of  Civil  Procedure  has  made  new  and  sweep- 
ing changes.  Oral  pleadings  are  abolished  by  section  2080,  and  no 
pleadings  are  allowed  except  those  provided  by  sections  2067  and  2079 ; 
that  is  to  say,  the  writ,  which  fulfils  the  office  of  a  complaint,  the  return, 
which  fulfils  the  office  of  an  answer,  and  a  demurrer  by  the  defendant  to 
the  writ,  or  demurrer  by  the  relator  to  the  return.  Thus  it  is  seen  that 
there  is  no  provision  made  for  a  reply  to  the  return,  and  that  such  reply 
is  no  longer  necessary  under  section  2079,  and  is  even  prohibited  by  sec- 
tion 2080.  Mr.  Throop  said,  in  a  note  to  section  2079,  that  the  effect  of 
the  section  is  to  dispense  with  a  reply. 

And  thus  the  return  is  to  be  treated  in  all  respects  like  an  answer  to  a 
complaint  under  section  964;  and  it  seems  that  as  an  answer  containing 
a  counterclaim  requires  a  reply  under  section  514,  that,  therefore,  no 
counterclaim  can  be  set  up  in  the  return  to  the  alternative  writ  of  man- 
damus. People  ex  rel.  Neftaniel  v.  Order  American  Star,  53  Super.  Ct. 
66.  'See  in  the  case  last  cited  a  full  discussion  by  Freedman,  J.,  of  the 
former  and  present  practice  on  the  return  to  the  alternative  writ.  The 
old  rule  that  the  relator,  unless  he  demurred  to  the  return  to  the  alterna- 
tive writ,  was  bound  to  plead  and  reply  to  it,  and  that  unless  he  so 
pleaded,  the  return  was  to  be  taken  at  the  trial  as  true,  has  been  com- 
pletely abrogated.  People  ex  rel.  Neftaniel  v.  Order  American  Star,  53 
Super.  Ct.  70.  Not©  also  that  section  2077,  applying  the  provisions  of 
chapter  6,  Code  of  Civil  Procedure,  to  mandamus,  excepts  those  pro-^ 
visions  relating  to  a  counterclaim.  In  this  section  the  Code  abolishes 
oral  pleadings  upon  a  writ  of  mandamus,  and  again  states  the  provisions 
of  title  2,  chapter  6  of  the  Code  of  Civil  Procedure  already  made  applicable 
by  sections  2076  and  2077,  except,  however,  that  it  is  not  necessary  to  serve 
a  copy  of  either  the  writ  or  the  return  thereto  upon  the  attorney  for  the 
adverse  party,  nor  is  it  necessary  to  verify  either.  It  was  held  that 
under  this  section  there  was  a  proper  averment  of  the  presentation  of  an 
application  to  the  comptroller  vmder  chapter  448  of  the  Laws  of  1885, 
when  the  petition  stated  that  the  applicant  "  duly  made  application  to 
the  comptroller  under  and  in  pursuance  of  the  provisions  of  chapter  448 
of  the  Laws  of  1885,  and  as  authorized  thereby,  and  by  law  to  cancel 
said  tax  sales,  and  the  comptroller,  upon  said  application  and  the  papers 
presented  therewith,  did  by  proper  order  and  decision  duly  cancel, 
annul,  and  set  aside  said  eales  as  wholly  illegal  and  void."  People  ex 
rel.  Harris  v.  Com'rs,  90  Hun,  530.     Certain  criticisms  by  the  relator 
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npoii  the  verification  of  the  return  of  the  respondent  were  held  to  be  not 
well  taken  under  the  provisions  of  this  section ;  but  it  is  not  stated  in  the 
case  what  these  criticisms  were.  People  ex  rel.  Cosford  v.  Supervisors 
of  Niagara  Co.,  38  Supp.  967,  15  Supp.  682. 

For  a  complete  collation  of  authorities  upon  the  application  of 
title  2  of  chapter  6  of  the  Code  of  Civil  Procedure,  to  the  writ  of  man- 
damus and  to  the  return  thereto,  see  cases  cited  tinder  sections  2076 
and  2077.  It  was  held  in  People  v.  Bd.  of  Met.  Police,  26  IST.  Y.  316, 
that  if  the  relator  took  issue  upon  the  facts  in  a  return,  he  could  not 
afterward  question  their  suffiiciency  as  matter  of  law,  and  that  if  the  ver- 
dict is  against  him  on  the  facts  the  writ  must  be  refused.  This  was 
under  the  practice  requiring  either  a  demurrer  or  plea,  and  as  the  neces- 
sity for  a  plea  is  abrogated  by  this  section  and  an  issue  of  fact  raised  on 
the  alternative  writ  and  return,  it  is  more  than  doubtful  whether  a  mere 
omission  to  demur  would  concede  the  sufficiency  of  the  return  as  matter 
of  law,  and  prevent  the  relator  on  the  trial  from  insisting  that  the  facts 
stated  in  the  return  did  not  constitute  a  defense.  A  relator  who  takes  no 
issue  on  the  affidavits  of  defendant  but  asks  for  a  peremptory  writ  is  re- 
garded as  interposing  a  demurrer.  People  v.  Supervisors,  73  'N.  Y. 
173 ;  People  v.  Bd.  of  Apportionment,  64  N".  Y.  627 ;  People  v.  Becker, 
3  St.  Eep.  102 ;  People  v.  Cromwell,  102  K  Y,  477.  The  averments 
of  the  writ  cannot  be  supported  by  the  papers  on  which  it  is  granted. 
People  V.  Supervisors,  15  Barb.  607;  People  v.  Baker,  14  Abb.  19 ;  s.  c, 
35  Barb.  104. 

But  People  Vo  Bd.  of  Police,  26  !N".  Y.  316,  supra,  seems  to  be  limited 
by  People  ex  rel.  D.  W.  &  P.  B.  B.  Co.  v.  Bachellor,  53  IST.  Y.  138, 
where  the  court  approves  The  Commercial  Bank  of  Albany  v.  The  Canal 
Com'rs,  10  Wend.  25,  stating  that  this  latter  case  gives  the  correct  rule, 
which  is  that,  "  at  any  time  after  the  return  and  before  the  peremptory 
mandamus  is  awarded,  the  defendant  may  object  to  the  want  of  sufficient 
title  in  the  relator  to  the  relief  sought,  or  show  any  other  defect  in  sub- 
stance, though  he  cannot  after  return  object  to  defects  in  form." 

While  a  further  return  cannot  be  compelled,  the  relator  can  un- 
doubtedly make  a  supplemental  return  under  section  544  of  the  Code  of 
Civil  Procedure.  See  People  ex  rel.  N.  Y.  Underground  By.  Co.  v, 
Newton,  19  Civ.  Pro.  416. 

The  objection  that  the  writ  is  not  made  returnable  at  Special  Term 
cannot  be  taken  after  a  return  is  made.  People  ex  rel.  Argyle  &  Ft. 
Edward  Plank  Boad  Co.  v.  Com.  of  Highways,  11  How.  89.  See,  under 
section  2072,  People  ex  rel.  Crouse  v.  Supervisors  of  Fulton  Co.,  70 
Hun,  563. 
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A  respondent  may  obtain  an  extension  of  time  in  which  to  make  his 
return  to  the  alternative  writ  of  mandamus.  See  People  v.  BlacJchurst, 
60  Hun,  63,  15  Supp.  114,  and  Code  Civ.  Pro.,  §  2098. 

ARTICLE  XI. 

DEFENSES  TO  MANDAMUS. 

Subd.  1.  Defenses  generally,  1488. 
Subd.  2.  Laches,  1492. 

Subd.  1.    Defenses  Generally. 

Objections  to  the  granting  of  a  peremptory  writ  may  be  made  on 
argument ;  after  an  alternative  writ  has  been  served  upon  the  respondent 
he  must  either  demur  thereto  under  section  2076  of  the  Code,  nor  to 
quash  under  section  2075,  or  make  his  return  showing  either  that  the 
act  has  been  performed  pursuant  to  the  requirements  of  the  alternative 
writ,  or  setting  forth  facts  which  constitute  a  defense. 

The  following  are  some  of  the  principal  lines  of  defenses  in  man- 
damus to  be  taken  by  objection  on  argument  for  peremptory  writ,  or  by 
demurrer,  when  the  defense  is  apparent  upon  the  face  of  the  alternative 
writ,  or  that  may  be  raised  as  questions  of  fact  by  the  return.  It  is  not 
attempted  to  collate  all  the  defenses  which  have  been  upheld  by  the 
courts  of  this  State,  but  only  to  indicate  the  general  lines  of  such  defense, 
and  to  indicate  the  principles  which  may  be  applied  by  a  practitioner  to 
the  case  in  hand. 

Mandamus  may  be  defended  on  the  following  grounds: 

That  it  is  issued  to  a  person,  officer,  or  board  to  control  a  discretion 
conferred  by  law  upon  them.  Hull  v.  Supervisors  of  Oneida,  19  Johns. 
259;  People  v.  School  Officers,  18  Abb.  Pr.  165;  Ex  parte  Benson,  7 
Cow.  353 ;  Ex  parte  Coster,  7  'Cow.  523  ;  People  v.  Judges  of  Chautauqua, 
1  Wend.  73 ;  People  v.  Supervisor  Court,  19  Wend.  701 ;  People  ex  rel. 
Harris  v.  Com'rs,  149  'S.  Y.  30;  People  ex  rel.  Wooster  v.  Maker,  141 
]Sr.  Y.  336 ;  People  v.  Supervisors  of  Greene  Co.,  12  Barb.  217 ;  People 
V.  Canal  Board,  13  Barb.  432 ;  People  v.  Bd.  of  Education,  5  Supp.  393 ; 
People  ex  rel.  Bullard  v.  The  Contracting  Board,  33  IST.  Y.  383 ;  In  re 
Toiun  Bd.  of  Lloyd,  7  Supp.  165 ;  People  ex  rel.  Millard  v.  Chapin,  104 
IST.  Y.  100;  People  ex  rel.  Brown  v.  Bd.  of  Apportionment,  52  IST.  Y. 
227;  People  ex  rel.  Woodward  v.  Rosendale,  76  Hun,  106.  See  Matter 
of  Hilton  Bridge  Co.,  13  App.  Div.  29.  That  it  commands  the  doing  of 
an  illegal  act.  People  ex  rel.  Supervisors  v.  Fowler,  55  IST.  Y.  254; 
People  ex  rel.  Sherwood  v.  Bd.  of  Canvassers,  129  N.  Y.  369  (370)  ; 
People  ex  rel.  Pond  v.  Supervisors,  47  St.  Rep.  456,  19  Supp.  978,  rev'g 
on  other  grounds,  47  St.  Eep.  702 ;  Matter  of  Popoff,  10  Misc.  273,  63 
St.  Rep.  438,  31  Supp.  2.     That  the  act  is  already  performed.    Deane 
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V.  Greene  Co.  Supervisors^  66  How.  Pr.  461.  That  the  facts  are  of 
such  a  character  as  to  show  a  want  of  jurisdiction.  People  v.  Com'rs, 
27  Barb.  94;  Matter  of  Popoff,  10  Misc.  273,  63  St.  Eep.  438,  31  Supp. 
2 ;  People  ex  ret.  Dady  v.  Supervisors,  89  Hun,  244,  69  St.  Eep.  448,  35 
Supp.  91 ;  s.  c,  6  App,  Div.  228.  That  the  remedy  would  be  ineffectual. 
Ex  parte  Paine,  1  Hill,  667;  People  v.  Supervisors,  15  Barb.  607;  Peo- 
ple ex  rel.  Stevens  v.  Hayt,  66  N.  Y.  608.  See,  also,  People  ex  ret. 
KroTin  v.  Miller,  39  Hun,  564;  Colonie  Life  Ins.  Co.  v.  Supervisors  of 
New  York,  24  Barb.  166 ;  People  ex  rel.  Sherwood  v.  Bd.  of  Canvassers, 
129  N.  T.  369  (370).  Compare  People  ex  rel.  Linnekin  v.  Ennis,  18 
App.  Div.  413.  That  the  act  sought  to  be  coerced  is  impossible.  Silver- 
thron  V.  Warren  R.  Co.,  33  N.  J.  Law,  173 ;  People  v.  Chicago  R.  Co., 
55  HI.  95.  See,  also.  People  ex  rel.  Green  v.  D.  &  C.  R.  R.  Co.,  58  K 
Y.  152 ;  and  People  ex  rel.  Winegard  v.  Kromer,  5  Misc.  54,  25  Supp. 
48 ;  aff'd,  28  Supp.  1039,  78  Hun,  58 ;  People  ex  rel.  Hoffman  v.  Ted- 
castle,  12  Misc.  468,  68  St.  Eep.  135,  34  Supp.  257.  That  the  act  is 
prohibited  by  injunction.  People  v.  Village  of  West  Troy,  25  Hun, 
182 ;  People  ex  rel.  Humphrey  v.  Supervisors,  30  Hun,  147 ;  St. 
Stephens  Church  Cases,  25  Abb.  IST.  C.  244,  11  Supp.  669.  But  see 
Riggs  V.  Johnson  Co.,  6  Wall.  (U.  S.)  166.  That  the  constitutionality 
of  an  act  of  the  Legislature  is  involved.  People  v.  Stevens,  2  Abb.  Pr. 
JST.  S.  348 ;  Matter  of  Woods,  5  Misc.  575.  Compare  People  ex  rel.  Bur- 
hank  V.  Robinson,  14  Hun,  226;  People  ex  rel.  v.  Canal  Soard,  4  Lans. 
275.  That  it  is  sought  to  try  the  title  to  a  public  office.  People  v. 
Stevens,  5  Hill,  616;  Matter  of  Torney,  7  Misc.  260;  People  ex  rel. 
Rumph  V.  Supervisors,  89  Hun,  40;  People  ex  rel.  Hoffman  v.  Rupp, 
90  Hun,  148 ;  People  ex  rel.  Wren  v.  Goetting,  133  K  Y.  569 ;  Matter 
of  Gardner,  68  N".  Y.  467.  But  compare  People  ex  rel.  Drake  v.  Sutton, 
88  Hun,  174.  That  it  seeks  to  restrain  an  anticipated  act.  People  ex 
rel.  Sayles  v.  Fitzgerald,  37  St.  Eep.  540,  13  Supp.  663;  aff'd,  128  IST. 
Y.  620;  People  ex  rel.  Smither  v.  Richmond,  5  Misc.  26,  25  Supp.  144; 
High  on  Extraordinary  Remedies,  14 ;  Brown  v.  Duans,  60  Hun,  98,  37 
St.  Eep.  691,  14  Supp.  540.  That  it  seeks  to  enforce  a  mere  contract. 
People  ex  rel.  Morrell  v.  WoHh,  16  Misc.  664,  72  St.  Eep.  733,  37  'Supp. 
126;  People  ex  rel.  Ryan  v.  Aldridge,  83  Hun,  280,  31  Supp.  920; 
People  V.  Bd.  of  Education,  60  Hun,  488  (584)  ;  People  ex  rel.  Bullard 
V.  Contracting  Bd.,  33  IST.  Y.  382.  But  see  People  ex  rel.  Cromm,  v. 
Coffey,  62  Hun,  86 ;  aff'd,  131  K  Y.  569 ;  People  ex  rel.  Weed-Parsons 
Co.  V.  Palmer,  14  Misc.  41,  68  St.  Eep.  166,  35  Supp.  222.  Compare 
Matter  of  Finnigan,  91  Hun,  176,  71  St.  Eep.  133,  36  Supp.  331.  That 
the  respondent  is  not  bound  to  do  the  act.  People  ex  rel.  Gaige  v.  Rear- 
don,  49  Hun,  425.     That  there  is  a  remedy  by  appeal.     Ex  parte  Koon, 
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1  Denio,  645 ;  People  ex  rel.  Wright  v.  Cofjin,  1  Hun,  609 ;  People  ex  rel. 
Gottchius  V.  McOoldrick,  67  St.  Rep.  289,  33  Supp.  441,  24  Civ.  Vvo. 
292.  Compare  People  ex  rel.  Stevens  v.  Lott,  42  Hun,  409.  But  see 
People  ex  rel.  Fraser  v.  Trustees  of  Hamden,  71  Hun,  464.  That  there 
was  no  refusal  by  the  respondent  to  do  the  act  sought  to  be  coerced.  In 
re  Whitney,  3  Supp.  839 ;  Fish  v.  WeatherwaXj  2  Johns.  217,  note,  §  15. 
But  see  People  ex  rel.  Welling  v.  Meakin,  56  Hun,  632,  24  Abb.  JST.  C. 
477;  aff'd,  123  N.  Y.  660.  Compare  People  ex  rel.  O'Brien  v.  Cruger, 
12  App.  Div.  538.  That  where  the  act  is  to  be  performed  by  either  of 
two  persons  there  has  not  been  a  refusal  on  the  part  of  both.  R.  r. 
Bishop  of  London,  13  East,  419.  That  defendant  has  no  power  to  per- 
form the  act.  People  ex  rel.  Stevens  v.  Hayt,  66  N.  Y.  606 ;  People  ex. 
rel.  McKone  v.  Green,  11  Hun,  60.  That  there  was  no  proper  tender  on 
the  part  of  the  relator  where  tender  is  required.  Matter  of  McGrath,  56 
liun,  78,  29  St.  Eep.  704.  That  the  claim,  the  payment  of  which  is  re- 
quired, has  not  been  audited.  People  v.  Brenna,n,  18  Abb.  Pr.  100.  Or, 
though  audited,  that  the  claim  has  been  wrongfully  allowed.  People  ex 
rel.  Merrit  v.  Lawrence,  6  Hill,  245.  See,  also.  People  ex  rel.  McShedon 
V.  Stout,  23  Barb.  349.  That  the  public  ofBcer  sought  to  be  coerced  has 
no  money  with  which  to  perform  the  act.  People  v.  Edmonds,  19  Barb. 
472;  People  v.  Hawes,  36  Barb.  59;  People  ex  rel.  Robinson  v.  O'Keefe, 
100  ]Sr.  Y.  576;  Peotple  ex  rel.  Burhank  v.  Robinson,  76  IST.  Y.  424.  But 
see  People  ex  rel.  Dcmn<mt  v.  Comptroller,  77  N.  Y.  45 ;  People  ex  rel. 
Satterlee  v.  Bd.  of  Police,  75  N.  Y.  38.  But  a  lack  of  funds  is  no  de- 
fense where  an  audit  and  not  a  payment  of  account  is  required.  People  v. 
Supervisors,  22  How.  Pr.  71.  That  a  payment  sought  to  be  coerced 
has  already  been  made  to  another  party.  Matter  of  Grady,  15  App.  Div. 
506. 

That  there  is  another  remedy.  People  v.  Stevens,  5  Hill,  616 ;  People 
ex  rel.  Millard  v.  Chapin,  104  IST.  Y.  102 ;  People  ex  rel.  Moulton  v. 
Mayor,  10  Wend.  397;  People  ex  rel.  Wright  v.  Coffin,  7  Hun,  609; 
People  ex  rel.  Bank  v.  Bd.  of  Apportionment,  64  N.  Y.  629 ;  Ex  parte 
Lynch,  2  Hill,  46 ;  People  ex  rel.  Gottchius  v.  McGoldrick,  67  St.  Eep. 
289,  33  Supp.  441 ;  People  ex  rel.  Lunney  v.  Camphell,  72  'N.  Y.  498 ; 
Clarh  V.  Miller,  54  IST.  Y.  528;  People  ex  rel.  McKone  v.  Green,  11 
Hun,  61 ;  People  ex  rel.  Perkins  v.  Ha,wkins,  46  N.  Y.  11 ;  People  ex 
rel.  Huntington  v.  Crennan,  141  N.  Y.  239,  56  St.  Rep.  807.  But  see 
the  limitations  to  this  defense  in  People  ex  rel.  Weed-Parsons  Co.  v. 
Palmer,  14  Misc.  41,  68  St.  Rep.  166,  35  Supp.  222;  People  ex  rel. 
Pennell  v.  Treanor,  15  App.  Div.  511;  People  ex  rel.  Livingston  v. 
Taylor,  1  Abb.  Pr.  IST.  iS.  200;  Buck  v.  City  of  Lockport,  6  Lans.  255; 
People  ex  rel.  Fielder  v.  Mead,  24  IST.  Y.  120 ;  McCullough  v.  Mayor  of 


MANDAMUS.  1491 

BrooJdyn,  23  Wend.  458.  That  no  notice  has  been  given  in  a  case  re- 
quiring notice.  People  ex  rel.  Hasbrouch  v.  Bd.  of  Canvassers,  18  Supp. 
303,  45  St.  Rep.  614.  Unless  the  error  is  waived  by  making  a  return 
without  objection,  s.  c,  135  K  Y.  532,  48  iSt.  Rep.  536.  That  the 
relator  has  no  authority  to  maintain  the  proceedings.  Si.  Stephens 
Church  Cases,  25  Abb.  W.  C.  247,  11  Supp.  669;  People  v.  Blachhurst, 
60  Hun,  64,  15  Supp.  114.  That  the  right  of  the  relator  is  not  clear. 
People  v.  Village  of  West  Troy,  25  Hun,  182;  Matter  of  Gardner,  68 
N".  Y.  467 ;  Matter  of  Hilton  Bridge  Co.,  13  App.  Div.  29 ;  Matter  of 
Finnegan,  91  Hun,  176,  71  St.  Rep.  133,  36  Supp-.  331 ;  People  ex  rel. 
Frost  V.  Fay,  3  Lans.  398 ;  People  ex  rel.  Lunney  v.  Campbell,  72 
]Sr.  Y.  498 ;  People  ex  rel.  Jordan  v.  Bd.  of  Education,  69  St.  Rep.  622. 
That,  in  view  of  the  facts,  the  court  should  refuse  the  writ  as  a  matter 
of  discretion.  Fish  v.  Weatherwax,  2  Johns.  217,  note,  §  17;  People 
ex  rel.  McKone  v.  Green,  11  Hun,  61 ;  St.  Stephens  Church  Cases,  25 
Abb.  N.  C.  246;  Van  Rensselaer  v.  Sheriff,  1  Cow.  512;  People  ex  rel. 
Faile  v.  Ferris,  76  N.  Y.  329 ;  People  ex  rel.  Wood  v.  Assessors,  137 
]Sr.  Y.  201,  50  St.  Rep.  404;  People  ex  rel.  Lunney  v.  Campbell,  72 
ISr.  Y.  498 ;  Matter  of  Sage,  70  IST,  Y.  223  ;»People  ex  rel.  Fishe  v.  Dever- 
mann,  83  Hun,  183,  64  St.  Rep,  147,  31  iSupp.  593.  But  compare  People 
ex  rel.  Gas  Light  Co.  v.  Common  Council  of  Syracuse,  78  1^.  Y.  61. 
That  the  relator  has  not  exhausted  his  remedy  by  statute,  where  there 
is  one.  People  ex  rel.  Clason  v.  Nassau  Ferry  Co.,  86  Hun,  130,  38 
'Supp.  244;  People  ex  rel.  Huntington  v.  Crennan,  141  N.  Y.  239,  56 
St.  Rep.  807.  That  the  relator  has  not  performed  a  condition  prece- 
dent. People  ex  rel.  Stevens  v.  Hayt,  66  N.  Y.  606 ;  Matter  of  McGrathi 
66  Hun,  78,  29  St.  Rep.  704;  People  ex  rel.  O'Brien  v.  Cruger, 
12  App.  Div.  538.  That  the  claim  involved  is  fraudulent.  People  ex 
rel.  Sloivin  v.  Wendell,  71  N.  Y.  172.  That  it  is  sought  to  relieve  the 
relator  from  the  consequences  of  his  own  fraud.  People  ex  rel.  Wood 
V.  Assessors,  137  'S.  Y,  204.  That  relator  has  accepted  performance 
by  third  parties.  People  ex  rel.  P.  C.  Savings  Bank  v.  Cromwell,  102 
N.  Y.  477.  That  the  relator  is  estopped.  People  ex  rel.  Bliss  v.  Bd. 
of  Supervisors,  15  Supp.  748. 

The  objection  that  the  proceeding  was  invalid  as  to  owners  or  occu- 
pants upon  whom  notice  was  not  served  may  be  interposed  by  the  com- 
missioner of  highways  to  an  application  for  a  mandamus  to  compel  him 
to  open  and  work  the  highway.  People  ex  rel.  Smith  v.  Allen,  37  App. 
Div.  248,  55  Supp.  1057;  aff'd,  162  N.  Y.  615. 

Where  it  appears  that  an  action  for  damages  would  not  afford  an 
adequate  remedy,  the  existence  of  an  equitable  remedy  is  no  bar  to  the 
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writ  although  it  may  influence  the  court  in  the  exercise  of  its  discretion. 
People  ex  rel.  Frost  v.  N.  Y.  C,  etc.,  B.  B.  Co.,  168  N.  Y.  187,  rev'g 
61  App.  Div.  494,  70  Supp.  684. 

Subd.  2.    Laches. 

It  was  held  under  the  old  Code  that  the  writ  would  be  refused  when 
there  had  been  great  delay  in  the  application.  People  v.  Tremain,  29 
Barb.  96;  People  v.  Taylor,  30  How.  78;  People  v.  Common  Council, 
52  How.  346.  See  People  v.  Cooper,  24  Hun,  337.  But  some  injury 
from  the  delay  should  be  shown  to  prevent  the  issue  of  the  writ.  People 
V.  Common  Council,  9  Wkly.  Dig.  43 ;  s.  c,  78  N.  Y.  56.  But  under 
the  present  Code,  it  has  been  held  at  Special  Term  that  the  time  under 
which  the  writ  may  be  asked  is  the  same  as  limitation  of  an  action. 
People  V.  Beach,  3  Civ.  Pro.  180,  12  Abb.  N.  S.  156.  The  writ  will 
be  refused  where  great  delay  has  resulted  in  payment  of  moneys  being 
made  to  another  claimant.  People  v.  O'Keefe,  17  Wkly.  Dig.  536. 
Six  years  is  the  limitation  of  time  within  which  the  writ  must  be  asked. 
People  V.  French,  31  Hun,  317;  People  v.  Police  Com'rs,  N.  Y.  Daily 
Eeg.,  Aug.  2,  1883.  That  there  was  laches  on  the  part  of  the  respond- 
ent. Ex  parte  Koon,  1  Denio,  645 ;  People  v.  Seneca  Common  Pleas, 
2  Wend.  264;  People  ex  rel.  Miller  v.  Justices  of  Sessions,  78  Hun,  334, 
29  Supp.  157;  People  ex  rel.  Milliard  v.  Chapin,  104  JST.  Y.  102;  People 
ex  rel.  Young  v.  Collis,  6  App.  Div.  467,  39  Supp.  698 ;  Matter  of  Van- 
derhoff,  15  Misc.  434,  72  St.  Eep.  354,  36  Supp.  833 ;  People  ex  rel. 
Vanderhoff  v.  Palmer,  3  App.  Div.  389;  People  ex  rel.  Jordan  v.  Bd.  of 
Education,  69  St.  Eep.  622.  Compare  People  ex  rel.  Gas  Light  Co.  v. 
Common  Council  of  Syracuse,  78  E".  Y.  61,  L.  1896,  chap.  909,  §  133. 
That  the  action  is  barred  by  the  Statute  of  Limitations,  and  the  delay 
is  not  explained.  People  ex  rel.  Milliard  v.  Chapin,  104  !N".  Y.  102; 
People  ex  rel.  Byrne  v.  French,  12  Abb.  !N".  C.  156;  Code  Civ.  Pro., 
§  414;  People  ex  rel.  Best  v.  Preston,  62  Hun,  189,  41  St.  Eep.  214; 
aff'd,  131  ]Sr.  Y.  644;  People  ex  rel.  Sheridan  v.  French,  31  Hun,  617, 
13  Abb.  Isr.  C.  413. 

A  proceeding  by  mandamus  must  be  commenced  within  ten  years 
after  the  cause  of  action  accrues,  it  being  a  special  proceeding  within 
the  meaning  of  section  414  of  the  Code,  which  prescribes  that  the  Statute 
of  Limitation  shall  apply  to  a  civil  action  or  special  proceeding.  People 
ex.  rel.  Nelson  v.  Marsh,  82  App.  Div.  571,  81  Supp.  579 ;  'aff'd,  178 
N.  Y.  618. 

There  is  no  statutory  limitation  with  respect  to  the  writ  of  mandamus, 
and  while  a  delay  of  over  four  months  may  in  general  be  deemed  laches, 
yet  each  case  must  depend  on  its  own  facts  and  circumstances.  Matter 
of  McDonald,  34  App.  Div.  512,  54  Supp.  525. 
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Wliile  there  is  no  statutory  limitation  within  which  an  application  for 
a  peremptory  writ  of  mandamus  must  be  made,  the  four  months'  limita- 
tion applicable  to  a  writ  of  certiorari  will  be  applied  thereto,  and  the 
application  denied  if  not  made  within  that  time,  unless  the  delay  is 
satisfactorily  explained.  People  ex  rel.  lIcDoiiald  v.  Lantry,  48  App. 
Div.  131,  62  Supp,  630,  rev'g,  27  Misc.  160,  57  Supp.  770. 

While  there  is  no  statute  limiting  the  time  within  which  an  applica- 
tion for  a  peremptory  writ  of  mandamus  must  be  made,  the  four  months' 
limitation  applicable  to  a  writ  of  certiorari  will  be  applied,  and  if  the 
application  for  the  peremptory  writ  of  mandamus  is  not  made  within 
that  time  it  will  be  denied  unless  such  delay  is  satisfactorily  explained. 
People  ex  rel.  Finn  v.  Greene,  87  App.  Div.  346,  84  Supp.  565. 

While  there  is  no  statutory  limitation  within  which  an  application  for 
a  writ  of  mandamus  for  reinstatement  by  a  city  employee  must  be  made, 
a  delay  of  ten  months  by  a  veteran  fireman  before  applying  for  a  writ 
of  peremptory  mandamus  on  the  ground  he  was  not  served  with  formal 
charges  and  given  a  hearing  and  a  trial  thereon  before  dismissal  from 
his  employment  as  medical  clerk  by  the  board  of  health  for  unsatis- 
factory service,  held  to  require  the  denial  of  his  application,  though  he 
gave  as  his  excuse  lack  of  means  to  prosecute  his  claim  until  two  months 
before  he  applied. 

It  seems  that  a  four  months'  limitation  applied  by  judicial  procedure 
is  as  binding  as  if  the  same  were  statutory.  People  ex  rel.  Dellett  v. 
Bd.  of  Health  of  N.  Y.,  56  Misc.  26. 

Failure  to  institute  mandamus  proceedings  until  nine  months  after 
the  removal  is  fatal  unless  satisfactorily  explained,  and  the  fact  that 
relator  was  informed  that  the  law  was  unsettled  and  that  some  applica- 
tions were  pending  undetermined  is,  of  itself,  an  insufficient  excuse. 
People  ex  rel.  Croft  v.  Keating,  49  App.  Div.  123,  63  Supp.  71 ;  aff'd, 
164  K  Y.  64. 

A  plea  that  a  litigation  over  the  constitutionality  of  a  statute,  upon 
which  the  relator's  right  depended,  excused  the  relator's  failure  to  apply 
for  the  writ  within  the  required  four  months,  will  not  be  accepted 
where  it  appears  that  the  relator's  delay  continued  for  six  months  after 
the  Court  of  Appeals  had  finally  determined  the  question  of  the  con- 
stitutionality of  the  statute.  People  ex  rel.  Finn  v.  Greene,  87  App, 
346,  84  Supp.  565. 

mandamus  to  compel  the  reinstatement  of  a  teacher  in  the  public 
schools  may  be  refused  in  the  discretion  of  the  court  where  there  has 
been  a  delay  of  six  years  in  applying  therefor,  and  such  delay  is  not 
excused  by  relator's  persistence  in  the  prosecution  of  another  remedy  by 
unsuccessful  appeals,  although  advised  of  his  mistake  in  the  remedy 
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selected.  People  ex  rel.  Steinson  v.  Bd.  of  Education,  158  N.  Y.  125, 
aff'g  20  App.  Div.  452,  46  Supp.  782. 

Where,  at  the  time  of  removal  of  an  ofEcer  without  notice  of  charges 
or  opportunity  to  he  heard,  it  was  held  that  the  Civil  Service  Law  of 
1898  did  not  apply  to  New  York  city,  he  cannot  be  held  guilty  of  laches 
in  waiting  for  the  final  determination  of  a  test  case,  where  he  applies  for 
a  mandamus  to  procure  reinstatement  with  reasonable  promptness  after 
the  Court  of  Appeals  decided  that  the  act  applied  to  such  city.  People 
ex  rel.  Tierney  v.  Sccmnell,  27  Misc.  662,  59  Supp.  679. 

A  member  of  the  uniformed  force  of  the  New  York  fire  department 
was  retired  over  his  protest  in  October,  1896,  for  physical  disability, 
and  given  a  pension,  which  he  continued  to  draw.  His  place  was  filled. 
In  the  succeeding  March,  and  again  in  May,  he  informed  the  commis- 
sioners that  he  was  recovered  and  desired  reinstatement,  and  on  the  last 
occasion  was  told  that  the  matter  would  be  placed  before  the  doctor  after 
election.  In  jSTovember  he  saw  the  doctor,  and  was  told  he  could  not 
get  back.  Litigation  to  determine  the  legal  propriety  of  a  similar  en- 
forced retirement  was  pending  and  decided  in  April,  1898.  The  fire- 
man began  mandamus  for  his  reinstatement  September  19,  1899.  Held, 
that  such  circumstances  were  sufficient  to  show  an  acquiescence  in  his 
retirement,  operating  to  deprive  him  of  remedy  by  mandamus.  People 
ex  rel.  Miller  v.  Sturgis,  82  App.  Div.  580,  81  Supp.  816. 

A  police  officer  was  not  giiilty  of  laches  in  permitting  a  year  and  a 
half  to  elapse  from  the  time  of  notification  to  him  of  a  rating  accorded 
him  on  the  eligible  list  for  promotion  before  commencing  mandamus  pro- 
ceedings to  compel  the  civil  service  commission  to  correct  the  rating 
for  an  error  therein,  where  the  time  between  such  notification  and  the 
institution  of  the  mandamus  proceedings  was  consumed  in  ineffectual 
attempts  to  procure  redress  from  the  police  commissioner  and  the  civil 
service  commission.  People  ex  rel.  Edirards  v.  Baker,  49  Misc.  143, 
97  Supp.  453. 

A  petition  for  a  writ  of  peremptory  mandamus  for  reinstatement  in 
his  former  position  of  superintendent  of  hospitals,  from  which  he  was 
removed  January  3,  1898,  not  being  presented  until  July  1,  1900,  held, 
to  have  been  properly  denied  for  laches.  Murphy  v.  Keller,  61  App. 
Div.  145,  70  Supp.  405. 

Delay  in  proceeding  for  reinstatement  as  foreman  in  the  department 
of  water  supply,  for  more  than  two  years,  held,  not  excused  by  advice  of 
council.  People  ex  rel.  Martin  v.  Feitner,  33  Misc.  357,  68  Supp.  535 ; 
aff'd,  60  App.  Div.  630,  69  Supp.  1143. 

A  delay  of  nearly  sixteen  months  on  the  part  of  a  city  official  in 
applying  to  redress  a  grievance,  in  the  absence  of  any  explanation,  con- 
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stitutes  such  laches  on  the  part  of  the  relator  that  he  is  not  entitled  to 
the  relief  sought,  even  though  he  would  have  had  a  legal  right  to  be 
reinstated  had  he  promptly  made  his  application.  People  ex  rel.  Con- 
nolly V.  Bd.  of  Education  of  N.  Y.,  114  App.  Div.  1,  99  Supp,  737; 
aff'd,  187  N.  Y.  535. 

An  unexplained  delay  of  four  months  in  moving  for  a  mandamus  to 
compel  reinstatement  is  such  laches  as  prevents  the  issuance  of  the  writ. 
People  ex  rel.  Taylor  v.  ^Yelde,  28  Misc.  582,  59  Supp.  1030;  aff'd,  61 
App.  Div.  580,  70  Supp.  869. 

Limitation  of  time  to  commence  a  proceeding  contained  in  section  302 
of  the  New  York  charter  does  not  apply  to  a  proceeding  to  restore  to 
active  duty  a  member  of  the  police  force  who  has  been  retired  on 
account  of  alleged  physical  incapacity.  People  ex  rel.  Hurlbut  v. 
Bingham,  186  K  Y.  523,  538,  aff'g  113  App.  Div.  921,  100  Supp.  1136, 

Mandamus  to  compel  a  fire  commissioner  to  fix  the  relator's  pension 
at  the  statutory  rate  will  not  be  denied  for  laches;  the  rule  of  laches 
declared  by  the  courts  in  respect  to  applications  for  reinstatement  in 
ojBBce  does  not  apply  in  such  a  case.  Matter  of  Ramsay  v.  Lantry,  123 
App.  Div.  71,  107  Supp.  828. 

An  application  made  June  13,  1903,  under  section  1081  of  the  original 
Greater  New  York  charter  (L.  1897,  chap.  378),  and  section  1089  of 
the  revised  Greater  New  York  charter  (L.  1901,  chap.  466),  to  have 
the  applicant's  name  placed  upon  the  list  of  those  eligible  for  appoint- 
ment to  the  position  of  principal  of  a  public  school  in  the  city  of  New 
York,  should  be  denied  on  the  ground  of  laches,  although  the  applicant 
claims  that  he  was  not  aware  of  his  rights  until  he  made  the  applica- 
tion.    People  ex  rel.  Sprague  v.  Maxwell,  87  App.  Div.  391. 

Thoiigh  relators  were  entitled  to  preference  in  employment  under  the 
Civil  Service  Commission  upon  the  abolition  of  the  office  of  State  Gas 
Meter  Inspector,  in  which  they  were  formerly  employed,  and  the  Civil 
Service  Commission  neglected  to  appoint  them,  mandamus  will  not  lie 
to  compel  their  appointment  where  they  waited  eleven  months  after  the 
gas  inspectorship  was  abolished  before  asserting  their  right;  there  being 
now  no  available  positions  in  the  Civil  Service  Commission.  People  ex 
rel.  Behm  v.  Willcox,  60  Misc.  329,  112  Supp.  341;  People  ex  rel. 
Gordon  v.  Same,  60  Misc.  329,  112  Supp.  341. 

ARTICLE  XII. 

MATTERS  OF  PRACTICE.     §  792. 
§  792.    Preference  in  mandamus  or  prohibition. 

Where  a  writ  of  mandamua  or  of  prohibition  has  been  issued  from  the  appellate 
division  of  the  Supreme  Court,  to  a  Special  Term,  or  a  judge  of  the  same  court, 
the  cause  may,  in  the  discretion  of  the  court,  or,  where  an  appeal  is  taken  therein 
to  the  Court  of  Appeals,  in  the  discretion  of  that  court  be  preferred  over  any  of  the 
causes  specified  in  the  last  section. 
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On  applying  for  a  writ  of  mandamus,  the  relator  should  present  all 
his  affidavits  at  the  time  of  his  application,  and  he  cannot  complain  be- 
cause the  court  refused  to  consider  affidavits  subsequently  offered.  Peo- 
ple ex  rel.  Melledy  v.  Shea,  73  App.  Div.  237,  76  Supp.  682. 

On  application  for  mandamus,  not  only  should  the  affidavit  of  de- 
fendant be  accepted  as  a  return,  but  an  affidavit  replying  thereto  should 
not  be  received.  People  ex  rel.  Brennan  v.  Haffen,  124  Appo  Div.  230, 
108  Supp.  654. 

Where,  on  the  hearing  of  an  application  for  a  v^rit  of  mandamus,  leave 
was  given  the  relator  to  file  replying  affidavits,  and  to  the  defendant  to 
object  to  the  same,  but  the  order  denying  the  motion  does  not  refer  to 
them,  it  must  be  presumed  that  they  were  objected  to,  or  at  least  not 
considered.  People  ex  rel.  Melledy  v.  Shea,  73  App.  Div.  237,  76  Supp. 
682. 

The  Special  Term  is  not  authorized  to  review  the  power  of  the  Appel- 
late Division  to  direct  the  issuance  of  an  alternative  writ  of  mandamus, 
upon  the  final  hearing  in  the  proceeding.  People  ex  rel.  Lazatus  v.  Cole- 
man, 67  Misc.  57,  107  Supp.  957. 

A  defense  that  the  contractors  have  an  adequate  remedy  in  the  right 
to  a  determination  of  their  claim  by  the  Court  of  Claims  should  be  set 
up  in  the  return  to  the  application,  and  the  objection  cannot  be  taken  for 
the  first  time  on  the  hearing.  People  ex  rel.  Graavms  v.  Roherts,  45  App. 
Div.  145,  61  Supp.  148. 

It  seems  that  even  where  a  case  has  been  made  out  authorizing  a 
peremptory  mandamus,  the  court  may  in  its  discretion  issue  an  alterna- 
tive writ  instead.  Where,  upon  the  hearing  of  a  motion  for  a  peremptory 
writ,  the  relator  desires  an  alternative  writ  to  issue,  he  must  ask  for  it; 
otherwise  it  will  be  assumed  that  he  is  willing  to  take  the  chance  of  main- 
taining his  right  to  a  peremptory  writ  upon  appeal,  and  does  not  desire 
an  alternative  writ.  And  he  has  no  ground  for  complaint  that  the  alter- 
native writ  was  not  granted.  People  ex  rel.  Slavin  v.  Wendell,  71 
N.  Y.  172. 

It  has  been  held  that,  when  the  relator  in  a  motion  for  a  peremptory 
mandamus  argues  the  questions  involved  by  the  conflicting  affidavits,  it  is 
in  the  nature  of  a  demurrer  to  the  legal  sufficiency  of  the  opposing  proof, 
and  when  that  is  done  the  alternative  writ  will  not  issue.  People  ex  rel. 
Bush  V.  County  Canvassers,  66  Hun,  268,  citing  91  IST.  Y.  387. 

In  a  case  where  an  alternative  writ  would  ordinarily  be  required,  the 
parties,  by  agreeing  to  a  statement  of  facts,  may  proceed  thereon  by 
motion  for  a  peremptory  writ.  See  People  ex  rel.  v.  N.  Y.,  L.  E.  &  W. 
E.  R.  Co.,  47  Hun,  43,  disapproved,  24  Abb.  N.  C.  161.  But  on  the 
application  for  a  peremptory  writ  in  the  first  instance  the  denials  of  the 
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defendant  cannot  be  regarded  as  sham,  nor  can  they  be  disregarded  be- 
cause the  preponderance  of  evidence  seems  to  be  with  the  relator,  and 
only  an  alternative  vrrit  can  issue.  People  ex  rel.  Del  Ma-r  v.  St.  Louisj 
etc.,  Co.,  47  Hun,  543. 

The  Code  provides  that  notice  of  the  application  for  a  peremptory  writ 
should  be  given  to  the  respondent,  and  where  no  such  notice  has  been 
given,  and  the  respondents  appear,  make  their  return,  and -submit  them- 
selves to  the  jurisdiction  of  the  court  without  objection,  it  is  then  too 
late  for  them  to  object  that  they  have  not  received  such  notice.  People 
ex  rel.  Hasbrouck  v.  Bd.  of  Supervisors,  135  1^.  T.  522. 

Where  argument  has  been  had  on  application  for  a  peremptory  writ 
and  decision  made  denying  it,  no  request  having  been  made  to  issue  the 
alternative  writ  before  the  determination,  a  motion  by  relator  to  modify 
the  order,  so  as  to  permit  an  alternative  writ,  is  directed  to  the  discre- 
tion of  the  court,  and  its  decision  is  not  reviewable  by  the  Court  of  Ap- 
peals. People  ex  rel.  v.  Wendell,  71  IST.  Y.  171 ;  People  ex  rel.  v.  Pair- 
man,  91  N.  Y.  385;  People  v.  Bd.  of  Apportionment,  G4  N.  Y.  627=. 

On  appeal  from  an  order  directing  an  attachment  for  a  contempt  in 
disobeying  a  mandamus,  the  court  may  direct  a  new  peremptory  writ  to 
issue  in  such  form  as  to  meet  the  exigencies  of  the  case.  People  ex  rel. 
v.  Supervisors  of  Delaware,  9  Abb.  K  S.  408 ;  aff'd,  45  K  Y.  196. 

The  order  granting  the  writ  may  be  entitled.  People  v.  Suge,  2  How. 
60. 

A  peremptory  writ  will  usually  be  granted  on  the  return  of  the  order 
to  show  cause,  if  the  relator's  afiBdavits  are  not  met  or  avoided  where  he 
has  the  legal  right  to  relief.  People  v.  Assessors,  52  How.  140 ;  Achley's 
Case,  4  Abb.  35;  Ex  parte  Rogers,  7  Cow.  526;  People  ox  rel.  v.  Throop, 
12  Wend.  183;  People  ex  rel.  v.  Supervisors,  11  Abb.  114;  aff'd,  3  Abb. 
Dec.  566 ;  People  v.  Supervisors,  2  Keyes,  288 ;  People  ex  rel.  v.  Super- 
visors, 64  'N.  Y.  600.  See  People  ex  rel.  v.  Contracting  Board,  27  ]Sr.  Y. 
378 ;  People  v.  Com'rs  of  Highway,  6  Wend.  559 ;  People  v.  Com'rs  of 
Highway,  7  Wend.  475;  People  v.  Cayuga  Common  Pleas,  10  Wend. 
632 ;  People  v.  Beebe,  1  Barb.  379 ;  People  v.  Brennan,  39  Barb.  522. 

Upon  the  hearing  of  a  motion  for  peremptory  mandamus,  the  court 
when  desiring  fuller  information  before  proceeding,  may  order  a  refer- 
ence to  take  proof  of  the  facts  alleged  in  the  affidavits  presented  by  the 
respondent,  and  direct  that  the  persons  making  the  same  appear  before 
the  referee  for  examination.  The  object  of  this  reference  is  to  make 
more  certain  and  reliable  the  unsatisfactory  denials  contained  in  answer- 
ing affidavits,  and  thus  to  secure  such  information  as  will  enable  the 
court  better  to  understand  and  dispose  of  the  motion.  People  ex  rel. 
Del  Mar  v.  St.  Louis  &  S.  F.  Ry.  Co.,  44  Hun,  552,  19  Abb.  'N.  C.  8. 
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But  it  is  not  intended  hj  this  case  to  authorize  a  reference  as  to  a  dis- 
puted fact;  it  is  only  for  the  further  information  of  the  court.  People 
ex  rel.  Hoffman  v.  Tedcastle,  12  Misc.  469,  68  St.  Eep.  136,  34  Supp. 
257. 

Where  a  mandamus  is  asked  to  compel  repayment  of  taxes  illegally  col- 
lected, it  is  incumbent  on  the  relator  to  show  taxes  invalid.  People  v. 
Brinkerhoff,  20  Wkly.  Dig.  391.  And  whatever  is  required  to  be  done 
by  relator  as  a  condition  precedent  to  the  right  demanded  must  be  shown 
affirmatively  to  have  been  done.     People  v.  Hayt,  66  IST.  Y.  606. 

A  peremptory  writ  of  mandamus  must  be  quashed  where  no  notice 
of  application  therefor  has  been  given  as  required  by  section  2070  of 
the  Code  of  Civil  Procedure.  People  v.  Bd.  of  Canvassers  Dutchess  Co., 
48  St.  Eep.  533,  64  Hun,  634,  18  Supp.  302. 

A  peremptory  writ  must  command  precisely  what  and  no  more  than 
the  party  to  whom  it  is  directed  is  legally  required  to  do,  and  if  it  re- 
quires more,  the  court  may  in  its  discretion  quash  the  writ  or  it  may 
allow  the  same  to  be  amended  under  sections  721,  722,  723,  and  1997  of 
the  Code  of  Civil  Procedure.  People  ex  rel.  Hashrouck  v.  Supervisors, 
135  ]Sr.  Y.  533. 

In  People  v.  Nostt-nnd,  46  JST.  Y.  375,  it  was  held  that  where  proceed- 
ings for  a  peremptory  writ  were  commenced  by  an  order  to  show  cause 
containing  the  usual  clause,  "  or  for  other  relief,"  the  court  has  power  to 
grant  any  relief  to  which  the  party  is  entitled,  though  not  that  specified 
in  the  order. 

Where  the  writ  is  insufficient  on  its  face  the  respondent  should  demur 
instead  of  filing  a  return ;  but  the  latter  course  does  not  waive  substantive 
defects,  and  objection  upon  such  ground  may  be  taken  at  any  time  be- 
fore the  peremptory  writ  issues.  People  ex  rel.  Ajas  v.  Dept.  of  Health, 
138  App.  Div.  559. 

A  writ  of  mandamus  will  not  be  set  aside  for  failure  of  the  clerk  to 
enter  the  order  upon  which  it  was  granted.  People  ex  rel,  Oaylord  v. 
Supervisors  of  Schoharie  Co.,  15  Supp.  795. 

Upon  an  application  for  a  peremptory  mandamus,  the  court  will  not 
consider  in  support  thereof  affidavits,  copies  of  which  have  not  been 
served  with  the  notice,  in  compliance  with  section  2070  of  the  Code. 
People  ex  rel.  Lind  v.  City  of  N.  Y.,  63  Misc.  511,  117  Supp.  1068. 

The  defendant  can  at  any  time  before  the  peremptory  writ  object  to 
any  defect  of  substance.  People  v.  Green,  58  'N.  Y.  295 ;  Commercial 
BanJc  V.  Canal  Com'rs,  10  Wend.  25.  A  public  officer,  who,  in  his  re- 
turn, bases  his  resistance  to  the  payment  of  a  claim  on  one  ground,  is 
estopped  from  setting  up  others.  People  v.  Green,  64  IST.  Y.  699.  The 
death  of  one  of  several  copartners  does  not  abate  the  writ  when  they  are 
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petitioners,  and  it  occurs  after  return.  People  v.  Supervisors,  YO  X.  Y. 
228. 

Where  the  petition  for  a  writ  of  mandamus  to  compel  the  cancellation 
of  a  tax  sale  alleges  that  no  lease  of  the  premises  was  issued  to  the  pur- 
chaser, an  allegation  in  the  answering  affidavit  that  leases  were  issued 
to  such  purchasers  as  surrendered  the  certificates  of  sale  is  no  proof 
that  such  certificate  was  surrendered.  People  ex  rel.  National  Parh 
Bank  v.  Metz,  141  App.  Div.  600. 

Where  the  defendant  files  a  return  to  an  alternative  writ  of  mandamus, 
and  upon  the  denial  of  his  motion  to  postpone  the  trial  allows  an  inquest 
to  be  taken,  and  the  court  directs  a  verdict  in  favor  of  the  plaintiff,  and 
an  order  is  nrade  directing  the  issuance  of  a  peremptory  writ  of  man- 
damus, it  is  not  permissible  for  the  defendant  to  obtain  from  another 
justice  an  order  to  show  cause  why  the  inquest,  final  order,  and  peremp- 
tory writ  should  not  be  vacated  and  so  open  the  so-called  default.  Such 
practice  would  allow  one  justice  to  review  the  action  of  another.  Peo- 
ple ex  rel.  Mount  Vernon  Trust  Co.  v.  Millard,  133  App.  Div.  139,  117 
Supp.  474. 

It  has  been  held  -that  when  parties  by  the  adoption  of  an  agreed  state- 
ment of  facts  move  for  a  peremptory  writ  in  a  case  in  which,  but  for 
such  agreed  statement  of  facts,  an  alternative  writ  would  be  necessary, 
that  the  motion  must  be  deemed  a  special  proceeding  and  not  an  action, 
and  that,  therefore,  the  right  to  costs  are  discretionary.  People  v.  N. 
Y.,  L.  E.  &  W.  R.  R.  Co.,  47  Hun,  44. 

The  court  will  not  consider  the  sufficiency  of  the  charges  upon  which 
a  member  of  a  benevolent  association  was  expelled  if  he  was  denied  the 
right  to  be  heard  in  his  own  defense.  People  ex  rel.  Wang  v.  Luhliiier 
United  Brothers  Assoc,  137  App.  Div.  173,  122  Supp.  11. 

Under  section  2080  of  the  Code,  an  amendment  to  an  alternative  writ 
of  mandamus  can  be  allowed  only  by  a  Special  Term  of  the  court  which 
had  authority  to  issue  the  writ  in  the  first  instance.  People  ex  rel.  Mc- 
Donald V.  Clausen,  50  App.  Div.  286,  63  Supp.  993. 

The  denial  of  an  alternative  writ  of  mandamu-s  on  disputed  facts  is 
equivalent  to  an  adjudication  that  the  allegations  of  the  relator  stand- 
ing alone  do  not  make  out  a  legal  ground  for  the  relief  sought.  People 
ex  rel.  Carll  v.  White,  59  App.  Div.  17,  69  Supp.  30. 

Where  an  application  for  a  peremptory  writ  is  withdrawn  because  of 
a  dispute  as  to  the  material  facts,  and  an  alternative  writ  is  soiight,  the 
application  is,  in  effect,  one  on  notice,  and  the  court  may  determine 
whether  the  papers  show  a  proper  case.  People  ex  rel.  Oargan  v.  York, 
31  Misc.  549,  65  Supp.  559. 

In  general,  the  motives  with  which  a  mandamus  is  sought,  unless  very 
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reprehensible,  will  not  be  closely  scrutinized.     Matter  of  Crosby,  28 
Misc.  300,  59  Supp.  865;  rev'd,  43  App.  Div.  618,  59  Supp.  340. 

Where  the  return  to  an  alternative  writ  of  mandamus  recited  that 
"  there  was  no  money  appropriated  .  .  .  for  the  payment  of  the 
services  of  the  petitioner,  and  that  at  the  time  of  the  removal  of  the 
petitioner  there  was  no  money  with  which  to  pay  for  any  services  that  he 
might  render,  and  because  of  such  lack  of  appropriation  and  lack  of 
money  said  board  .  .  .  dispensed  with  the  services  of  petitioner," 
and  the  decision  of  the  referee  was  that  the  head  of  the  department  had 
the  right  "to  dismiss  the  relator  from  his  employment  by  reason  of  the 
diminished  and  insufficient  salary  appropriation  for  the  year,"  the  vari- 
ance was  of  words,  and  not  of  substance.  People  ex  rel.  Steers  v.  Dept. 
of  Health  of  City  of  N.  Y.,  86  App.  Div.  521,  83  Supp.  800 ;  aff'd,  176 
N.  Y.  602. 

The  fact  that  in  mandamus  by  a  police  captain  to  secure  reinstatement 
to  office,  where  the  title  was  in  question,  the  present  incumbent  intervened 
does  not  deprive  him  of  the  right  to  insert  that  the  remedy  selected  by 
the  relator  was  an  improper  one.  People  ex  rel.  McLaughlin  v.  Bd.  of 
Police  Com'rs  of  City  of  Yonhers,  174  IST.  Y.  450,  rev'g  79  App.  Div. 
82,  79  Supp.  710. 

For  the  purpose  of  obtaining  the  issuance  of  a  peremptory  writ  of 
mandamus  commanding  the  borough  president  to  restore  and  reinstate 
the  deponent  to  the  position  from  which  he  had  been  excluded,  the  peti- 
tion alleged  that  the  president  of  the  borough,  by  virtue  of  his  office  and 
the  powers  and  authority  conferred  upon  him  by  law,  duly  created  and 
established  in  said  borough  of  Manhattan  the  bureau  of  highways,  and 
duly  appointed  and  designated  the  petitioner  as  the  head  of  said  bureau, 
Held  that  the  petitioner  was  not  entitled  to  have  inserted  in  the  alterna- 
tive writ  granted  the  statement  that  the  board  of  aldermen  ratified  the  act 
of  the  president  of  the  borough  in  creating  the  bureau,  the  only  basis  in 
the  papers  being  extracts  from  the  city  budget  showing  the  gross  item 
for  salaries  in  the  bureau.  People  ex  rel.  Collins  v.  Ahearn,  120  App. 
Div.  95,  104  Supp.  860. 

Evidence  in  mandamus  to  determine  relator's  right  by  election  to  the 
office  of  mayor  examined,  and  held  to  present  a  question  of  fact  for  the 
jury  as  to  the  number  of  votes  cast.  People  ex  rel.  Miller  v.  Dich,  84 
App.  Div.  181,  82  Supp.  719. 

The  findings  of  a  jury  in  a  mandamus  proceeding  are  not  conclusive 
on  the  Special  Term.  People  ex  rel.  Boyd  v.  Hertle,  28  Misc.  37; 
modif'd,  46  App.  Div.  505. 

The  verdict  of  a  jury  on  an  issue  raised  on  a  writ  of  mandamus,  is  of 
equal  force  as  in  an  action.  People  ex  rel.  Nason  v.  Peitner,  58  App. 
Div.  594,  69  Supp.  141. 
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Where  an  applicant  for  mandamus  asks  for  more  than  he  is  entitled  to, 
the  application  should  be  denied,  even  though  he  may  be  entitled  to  some 
relief.  People  ex  rel.  Adams  Co.  v.  Woodbury,  88  App.  Div.  443,  85 
Supp.  174.  . 

It  is  no  reason  for  refusing  a  proper  peremptory  writ  of  mandamus 
that  the  alternative  writ  asks  too  much,  or  includes  an  unnecessary 
party.  People  ex  rel.  Fellows  v.  Early,  106  App.  Div.  269,  94  Supp. 
641. 

Where  the  substantial  right  is  set  out  in  an  alternative  writ,  the  pro- 
ceeding will  not  fail  because  the  relator  asks  too  must,  or  mistakes  to 
some  extent  the  relief  to  which  he  is  entitled.  People  ex  rel,  Keene  v. 
Supervisors,  142  E".  Y.  271. 

Where,  in  mandamus,  respondent  did  not  seek  to  go  to  the  jury  on  a 
certain  issue,  and  a  verdict  was  directed  for  relator,  it  had  the  effect  of  a 
finding  adverse  to  respondent  on  such  issue.  People  ex  rel.  Oleason  v. 
Scannell,  1Y2  N.  Y.  316. 

After  a  hearing  on  an  alternative  writ  of  mandamus,  when  the  motion 
is  made  for  a  peremptory  writ,  the  allegations  of  the  answer,  in  so  far 
as  they  have  denied  the  allegations  of  the  petition,  have  to  be  taken  as 
true  as  to  all  matters  concerning  which  no  finding  was  made.  People 
ex  rel.  Connolly  v.  Bd.  of  Education,  114  App.  Div.  1,  99  Supp.  737; 
aff'd,  187  N.  Y.  535. 

On  an  application  for  a  peremptory  writ  to  allow  the  relator  access 
to  the  defendant's  books,  it  was  held  that  when  the  affidavit  of  the  de- 
fendant's officer  merely  averred  that  he  had  been  advised  that  the  relator 
was  not  the  owner  of  the  stock  mentioned  in  the  latter's  affidavit,  but 
nowhere  denied  in  terms  that  such  shares  were  in  fact  the  property  of  the 
relator,  that  the  averments  were  evasive,  and  not  sufficient  to  put  the  ap- 
plicant's right  of  inspection  in  issue.  Martim,  v.  Johnston  Co.,  17  Supp. 
133.  The  court  will  not  determine  upon  affidavits  questions  of  fact 
which  tend  to  show  the  validity  or  invalidity  of  the  resolution  authoriz- 
ing the  act  which  is  sought  to  be  coerced.  In  such  case,  the  peremptory 
writ  will  be  refused.     8t.  Stephen  Church  Oases,  25  Abb.  N.  O.  241. 

The  statement  in  section  2082,  that  the  "  final  order  "  is  to  be  deemed 
a  final  judgment  is  not  restricted  to  the  final  order  awarded  on  the 
hearing  of  the  alternative  writ,  but  will  be  taken  to  cover  the  order 
awarding  a  peremptory  writ  by  motion  in  the  first  instance,  and,  there- 
fore, the  relator  is  entitled  to  have  his  damages  awarded  under  section 
2088  of  the  Code  of  Civil  Procedure,  where  a  peremptory  writ  was 
issued  in  the  first  instance.  People  ex  rel.  Goring  v.  Wappinger  Falls, 
151  ]Sr.  Y.  388,  rev'g  s.  c,  91  Hun,  317,  13  Misc.  732,  69  St.  Eep.  592. 
The  opinion  of  the  lower  court  may  be  referred  to  for  a  statement  of  the 
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practice  under  the  common  law,  and  the  changes  made  therein  by  the 
Code  of  Civil  Procedure. 

The  rules  relating  to  discretionary  orders  in  actions  apply  also  to  pro- 
ceedings by  mandamus ;  so  held  upon  one  applying  to  be  let  in  as  a  party 
to  a  peremptory  writ.  This  decision  apparently  rests  upon  a  construc- 
tion of  that  portion  of  section  2082  which  states  that  "  each  provision  of 
this  act  {Code  Civ.  Pro.)  relating  to  the  proceedings  in  an  action  ap- 
plies "  to  the  trial  of  an  alternative  writ.  In  re  Bohnet  v.  The  Mayor, 
etc.,  of  New  York,  150  N.  Y.  280; 

Where  the  petition  asked  for  a  peremptory  writ  of  mandamus,  compel- 
ling relator's  reinstatement  to  a  public  office,  and  the  court  ordered  an 
alternative  writ  to  try  a  certain  question  of  fact  raised  by  an  allegation 
of  the  return,  and  this  question  was  decided  in  favor  of  the  relator,  it 
properly  held  that  he  was  entitled  to  the  office  and  granted  a  peremp- 
tory writ,  and  the  objection  that  only  the  relief  demanded  by  the  alterna- 
tive writ  could  be  awarded  in  the  peremptory  writ  was  untenable.  Peo- 
ple ex  rel.  McLaughlin  v.  Bd.  of  Police  Com'rs  of  City  of  Yonkers,  79 
App.  Div.  82,  Y9  S'upp.  710 ;  rev'd,  174  JST.  Y.  450. 

Upon  the  denial  of  a  peremptory  writ  of  mandamus  asking  for  the 
reinstatement  of  the  relator  in  office,  and  the  granting  of  an  alternative 
writ  the  court  has  no  power  to  attach  the  condition  that  he  waive  all 
claims  for  back  salary.  People  ex  rel.  Collins  v.  Ahearn,  115  App.  Div. 
171,  100  Supp.  716. 

Where  respondent  admitted  that  relator's  position  was  subject  to  the 
civil  service  rules,  and  the  court  so  found,  held,  that  this  supplied  the 
lack  of  an  allegation  to  that  effect  in  the  alternative  writ.  People  ex 
rel.  Banta  v.  Scannell,  50  App.  Div.  625,  63  Supp.  985. 

An  order  discontinuing  mandamus  proceedings  at  the  instance  of  re- 
lator, on  the  ground  that  relator  had  no  remedy  by  mandamus  "  without 
prejudice  of  the  relator  to  sue,"  should  be  modified  by  striking  out  the 
clause  quoted,  as  the  discontinuance  was  not  a  decision  on  the  merits 
such  as  to  bar  a  subsequent  action.  People  ex  rel.  Allen  v.  YorTc,  84 
App.  Div.  440,  82  Supp.  863. 

The  relator,  formerly  an  active  member  of  the  police  force  of  the  city 
of  New  York,  was  retired  upon  a  pension,  and  instituted  a  proceeding 
by  notice  of  a  motion  to  obtain  a  writ  of  mandamus  requiring  defendant, 
as  police  commissioner,  to  reinstate  him  in  his  forn- , .  position ;  held,  that 
he  had  a  right  to  discontinue  the  proceeding  but  the  order  therefor 
should  not  contain  the  recital  "without  prejudice  to  a  new  proceeding," 
the  right  to  which  must  depend  upon  the  facts  presented.  People  ex  rel. 
Morgan  v.  Bingham,  115  App.  Div.  474,  101  Supp.  410. 

Where  a  chief  of  the  fire  department  in  New  York  city  was  relieved 


MANDAMUS.  1503 


< 


from  command  and  from  his  duties  until  the  expiration  of  the  time  for 
which  he  had  been  granted  a  leave  of  absence  for  the  benefit  of  his 
health,  on  an  application  for  peremptory  mandamus  to  compel  the  fire 
commissioner  to  reinstate  him  before  the  expiration  of  such  leave  of 
absence  the  only  question  that  can  be  considered  is  the  fire  commissioner's 
power  to  make  the  order.  Matter  of  Croher,  78  App.  Div.  184,  79  Supp. 
640. 

Damages  recoverable  by  the  relator  in  mandamus  proceedings  by  rea- 
son of  a  false  return  to  the  alternative  writ  do  not  include  counsel  fees 
or  expenses  of  the  trial  but  only  damages  which  he  could  recover  in  an 
action  for  a  false  return.  People  ex  rel.  Lally  v.  iV.  Y.  C.  &  H.  B.  R. 
R.  Co.,  116  App.  Div.  849,  102  Siipp.  385. 

Under  sections  G70  and  2083  of  the  Code,  the  court  at  Special  Term 
has  no  power  to  go  behind  the  verdict  of  a  jury,  rendered  upon  an  issue 
raised  by  an  alternative  writ  of  mandamus  and  the  return,  as  to  whether 
relator  was  an  exempt  fireman  within  the  provisions  of  the  act  of  1892. 
People  ex  rel.  Coveney  v.  Kearney,  44  App.  Div.  449,  61  Supp.  41,  30 
Civ.  Pro.  12;  aff'd.  161  K  Y.  648. 

A  proceeding  by  which,  on  papers  entitled  "  People,  on  Relation  of 
D.  vs.  H.,  President  of  Borough  of  B.,"  and  on  an  order  to  show  cause 
and  affidavits,  a  peremptory  order  to  issue  a  permit,  which  was  all  that 
was  asked  for,  is  granted,  is  wholly  irregular;  the  order  not  being  a 
mandatory  injunction,  a  mandamus,  or  an  order  for  a  mandamus.  Peo- 
ple ex  rel.  Brennan  v.  Haffen,  124  App.  Div.  230,  108  Supp.  654. 

ARTICLE  XIII. 

STAY  OF  PROCEEDINGS:  DAMAGES  AND  FINES.     §§  2088,  2089,  2090. 
§  2088.  When  relator  to  recover  damages,  1503. 
§  2089  Stay  to  proceedings  ;  enlargement  of  time,  1503. 
§  2090  Fine  in  certain  cases,  1504. 

§  2089.     Stay  to  proceedings;  enlargement  of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  Special  Term,  may  be  stayed 
and  the  time  for  making  a  return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  this  article,  may  he  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of  the 
court,  but  not  by  any  other  officer.  Where  the  writ  was  granted  at  a  term  of  the  ap- 
pellate division,  an  order  staying  the  proceedings,  or  enlarging  the  time  to  make  a 
return,  can  be  made  only  by  a  justice  of  the  appellate  division  of  the  same  department; 
and  where  notice  has  been  given  of  an  application  for  a  mandamus  at.  a  term  of  the 
appallate  division  of  the  Supreme  Court,  or  an  order  has  been  made  to  show  cause,  at 
such  term,  why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall  not  be 
granted,  before  the  hearing,  by  any  court  or  judge. 
§  2088.    When  relator  to  recover  damages. 

Where  a  return  has  been  made  to  an  alternative  writ  of  mandamus,  issued  upon  the 
relation  of  a  private  person,  the  court,  upon  making  a  final  order  for  a  peremptory 
mandamus,  must  also,  if  the  relator  so  elects,  award  to  the  relator,  against  the  de- 
fendant who  made  the  return,  the  same  damages,  if  any,  which  the  relator  might 
recover   in  an  action   against   that  defendant,   for  a  false  return.     The  relator  may 
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require  his  damages  to  be  assessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict, 
report,  or  decision  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for  any  other 
cause,  he  may  require  them  to  be  assessed  as  in  an  action.  Such  an  assessment  of 
damages  bars  an  action  for  a  false  return. 

§  2090.    Fine  in  certain  cases. 

Where  a  final  order  awards  a  peremptory  mandamus,  directed  to  a  public  officer, 
board,  or  other  body,  commanding  him  or  them  to  perform  a  public  duty,  enjoined 
upon  him  or  them  by  a  special  provision  of  law,  if  it  appears  to  the  court,  that  the 
officer,  or  one  or  more  members  of  the  board  or  body,  have,  without  just  excuse, 
refused  or  neglected  to  perform  the  duty  so  enjoined,  the  court,  besides  awarding  to  the 
relator  his  damages  and  costs,  as  prescribed  in  this  article,  may,  in  the  same  order, 
impose  a  fine,  not  exceeding  two  hundred  and  fifty  dollars,  upon  the  ofiicer,  or  upon 
each  member  of  the  board,  who  has  so  refused  or  neglected.  The  fine,  when  collected, 
must  be  paid  into  the  treasury  of  the  State;  and  the  payment  thereof  bars  any  action 
for  a  penalty,  incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  neglect  to 
perform  the  duty  so  enjoined. 

The  application  for  a  stay  at  Special  Term  may  be  made  on  argument, 
and  the  stay  embodied  in  the  writ;  or,  the  better  practice  is  to  enter  an 
order  staying  proceedings  on  the  writ  pending  an  appeal;  or,  in  case  the 
application  is  not  made  until  after  order  entered,  it  may  be  made  upon 
an  aifidavit  setting  out  the  facts,  and  that  an  appeal  has  been  or  is  about 
to  be  taken.  JSTo  notice  of  the  application  is  necessary,  unless  required 
by  the  court  to  which  the  application  is  made. 

The  writ  of  mandamus  is  an  order  of  the  court  within  the  meaning  of 
the  statute,  providing  for  punishment  as  for  a  contempt  for  disobedience 
of  any  lawful  order  of  a  court  of  record,  and  the  fine  imposed  in  such  a 
case  may  include  a  reasonable  compensation  for  relator's  attorney. 

The  provisions  of  the  Revised  Statutes  that  when  a  peremptory  writ 
is  directed  to  a  public  officer  or  board,  requiring  them  to  perform  a  pub- 
lic duty,  and  it  shall  appear  they  have  neglected  so  to  do,  a  fine  of  $250 
may  be  imposed,  were  not  intended  to  prescribe  the  punishment  for  dis- 
obeying the  writ,  but  to  enforce  a  fine  for  past  neglect,  in  addition  to 
awarding  the  writ.  But  the  directors  of  a  corporation  are  not  a  public 
officer,  body,  or  board  under  this  statute.  People  v.  State  Line  B.  R., 
V6  N.  Y.  294. 

The  offense  for  which  the  fine  is  authorized  to  be  imposed  is  not  dis- 
obedience of  the  writ  but  the  tmexcused  neglect  of  duty  of  which  the 
officer  was  guilty  before  the  writ  issued,  and  which  rendered  the  appli- 
cation necessary,  and  the  fine  may  be  imposed  at  the  time  of  issuing  the 
peremptory  writ.  It  is  entirely  independent  of  punishment  as  for  a  con- 
tempt in  disobeying  the  writ. 

This  decision,  although  made  before  the  Code,  seems  still  to  be  in 
point,  as  the  changes  made  (2  R.  S.  587,  §  60)  by  this  section  are 
slight  and  do  not  seem  to  affect  this  question.  In  People  v.  Supervisors 
of  Delaware,  45  N.  Y.  196,  a  second  writ  was  served  where  first  writ 
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had  not  been  fully  obeyed.  The  court  will  stay  the  issuance  of  a  peremp- 
tory writ  of  mandamus  to  compel  the  comptroller  of  a  city  to  pay  an 
award  made  by  commissioners  under  the  Laws  of  1893,  chapter  537, 
where  proceedings  by  certiorari  had  been  issued  to  review  the  correctness 
of  said  award.  People  ex  rel.  Purdy  v.  Fitch,  147  N.  Y.  362,  rev'g  87 
Hun,  304,  68  St.  Rep.  320.  Where  a  mandamus  has  been  granted,  and 
the  questions  decided  in  granting  the  same  are  important  and  fairly  de- 
batable, proceedings  under  the  writ  will  be  stayed  until  the  appeal  from 
the  order  of  mandamus  is  decided  by  the  General  Term  under  section 
2089  of  the  Code  of  Civil  Procedure  providing  for  a  stay  of  proceedings 
under  the  writ  of  mandamus.  People  ex  rel.  Fleming  v.  Hart,  11  S'upp. 
674,  24  Abb.  N.  C.  266.  In  proceedings  by  mandamus  to  compel  the 
board  of  police  commissioners  of  a  city  to  pay  the  salary  of  a  police 
officer,  it  is  error  to  grant  a  money  judgment  against  the  respondent. 
People  ex  rel.  Nugent  v.  Police  Com'rs,  114  JST.  Y,  245,  23  St.  Eep.  230. 
At  common  law  the  issues  raised  for  a  return  to  an  alternative  writ  could 
not  be  tried  in  mandamus  proceedings,  and  thus  in  such  case  the  relator 
could  not  recover  damages  in  the  proceeding.  His  method  was  to  falsify 
the  return  in  an  action  for  that  purpose,  in  which  action  he  recovered 
damages.  This  method  being  too  dilatory,  the  practice  was  changed  by 
statute  and  by  the  Code ;  so  now  an  issue  of  fact  raised  by  return  to  the 
alternative  writ  is  triable  by  the  jury,  and  the  relator  is  entitled  to  a 
verdict  where  he  would  be  entitled  thereto  in  the  old  action  for  damages 
for  a  false  return  (§  2083)  ;  and  if  he  so  elect  he  may  at  the  same  time 
recover  the  damages  which  he  would  have  recovered  in  such  action  for  a 
false  return  (§  2088).  iSee  People  ex  rel.  Goring  v.  President,  13 
Misc.  733,  69  St.  Rep.  592;  rev'd  on  other  matters  involved,  151  IST.  Y. 
386. 

Where  one  has  been  expelled  illegally  from  a  mutual  protective  union, 
damages  will  be  awarded  in  the  final  order  on  the  trial  of  the  alternative 
mandamus  for  his  reinstatement,  for  the  loss  suffered  in  consequence  of 
his  expulsion;  and  where  one  lost  a  position  as  a  musician  after  such 
expulsion,  by  reason  of  his  non-membership,  it  was  held  to  be  the  proxi- 
mate result  of  his  expulsion,  and  as  such  furnished  grounds  for  the 
award  of  damages;  held  further  that  the  conclusion  of  the  trial  court 
as  to  the  amount  of  damages  was  not  reviewable  in  the  Court  of  Appeals. 
People  ex  rel.  Deverell  v.  Musical  Mutual  Protective  Union,  118  N^.  Y. 
109.  Section  2088  of  the  Code  of  Civil  Procedure  gives  ample  authority 
for  allowing  the  jury  to  assess  the  damages  sustained  by  the  relator  upon 
the  trial  of  the  alternative  writ.  People  ex  rel.  Crummey  v.  Palmer,  9 
App.  Div.  60;  rev'd  on  other  grounds,  152  IST.  Y.  217. 

Section  2088  of  the  Code  of  Civil  Procedure  providing  for  an  award  of 
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the  relator's  damages  in  proceedings  by  mandamus  applies  not  only  wten 
there  is  a  trial  of  issues  upon  the  return  of  the  alternative  writ,  but  ap- 
plies also  where  the  peremptory  writ  issues  in  the  first  instance  upon 
motion.  The  proper  practice  is,  if  the  relator  wishes  to  avail  himself  of 
this  provision,  for  him  to  apply  for  an  award  of  damages  at  the  time  he 
enters  the  order  of  the  Special  Term  granting  the  peremptory  writ  in  the 
first  instance.  And  if  he  fails  to  do  so,  it  is  too  late  to  ask  for  damages 
on  the  remittitur  of  the  Court  of  Appeals.  It  was  held,  however,  that 
in  such  case  the  defendant  by  entering  into  a  stipulation  for  the  appoint- 
ment of  a  referee  to  take  proof  to  enable  the  court  to  assess  such  damages 
waives  the  failure  of  the  relator  to  ask  for  damages  at  the  proper  time. 
People  ex  rel.  Goring  v.  ^Yappinger  Falls,  151  IST.  Y.  388,  rev'g  91  Hun, 
319,  69  St.  Eep.  592,  13  Misc.  734. 

Section  209O  of  the  Code  is  not  a  punishment  within  the  meaning  of 
section  117  of  the  Penal  Code,  and  the  awarding  of  the  fine  provided  by 
this  section  of  the  Code  of  Civil  Procedure  does  not  prohibit  a  criminal 
proceeding  against  the  officer  for  the  same  act.  Public  officers  neglecting 
to  perform  public  duties  may  be  proceeded  against  and  punished  both 
under  the  provisions  of  the  Penal  Code  and  under  section  2090  of  the 
Code  of  Civil  Procedure.    People  v.  Meahin,  133  IST.  Y.  222  (224). 

ARTICLE  XIV. 

§  2086.    Costs.  COSTS.    §  2086. 

Where  an  alternative  writ  of  mandamus  has  been  issuedj  coats  may  be  awarded,  as 
in  an  action ;  except  that,  upon  making  a  final  order,  the  costs  are  in  the  discretion  of 
the  court.  Where  an  application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied  without  a  previous  alternative  mandamus,  costs,  not  exceeding  fifty  dollars  and 
disbursements,  may  be  awarded  to  either  party  as  upon  a  motion. 

Costs  will  not  ordinarily  be  given  against  an  officer  acting  in  good 
faith.  People  v.  Brinkerhojf,  68  N.  Y.  259.  It  was  held  at  Special 
Term,  in  People  v.  Produce  Exchange,  64  How.  523,  that  under  this 
section  only -motion  costs  could  be  allowed,  where  a  peremptory  man- 
damus is  denied  without  an  alternative  writ.  In  People  ex  rel.  Bray  v. 
Bd.  of  Supervisors  of  Ulster  Co.,  65  How.  327 ;  and  on  appeal  in  same 
case  to  General  Term,  third  department,  aff'd,  31  Hun,  88,  it  was 
held  that  full  costs  as  of  an  argiiment,  and  not  costs  of  non-enumerated 
motion,  were  to  be  allowed  at  General  Term,  and  that  this  section  does 
not  apply  to  costs  en  appeal.  The  equity  of  each  case  will  govern  the 
allowance  of  costs,  and  when  the  order  is  silent  as  to  costs  they  will  not 
be  allowed.  People  v.  Densmore,  1  Barb.  557;  People  v.  Supervisors 
of  Dutchess,  3  How.  3-80.  It  is  not  the  practice,  upon  awarding  a  per- 
emptory writ,  to  grant  costs  against  judges  or  other  subordinate  courts, 
or  other  public  officers  intrusted  with  the  discharge  of  judicial  duties. 
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llecox  V.  Ellis,  19  Wend.  157.  Nor  against  any  public  officer,  when  it 
appears  his  refusal  to  comply  with  the  demand  of  the  relator  was  con- 
scientious, and  founded  on  reasonable  grounds.  People  v.  Flagg,  5  Abb. 
232.  But  when  judges  make  a  return  it  has  been  held  otherwise,  on  the 
ground  that  they  are  then  presumed  to  be  indemnified  by  the  party  in 
interest.  People  v.  Common  Pleas,  18  Wend.  534.  It  was  held  in  1874, 
in  People  ex  rel.  City  of  Lochport  v.  Supervisors  of  Niagara,  50  How. 
353,  that  costs  on  final  determination  on  a  trial  of  mandamus  were  to  be 
taxed  according  to  the  Laws  of  1844,  chapter  273.  As  to  the  present 
practice,  see  the  Code  of  Civil  Procedure,  sections  3240  and  3258,  as  to 
double  costs.  It  is  not  sufficient  to  render  one,  not  a  party  to  the  record, 
liable  for  costs,  that  the  return  was  made  at  his  request,  and  that  he 
opposed  the  issuing  of  the  peremptory  writ.  People  v.  Common  Pleas, 
2  Wend.  301.  But  a  party  resisting  a  mandamus  by  requiring  the  re- 
lators to  plead  or  demur,  and  subsequently  joining  in  demurrer,  is  liable 
to  costs  of  the  demurrer  if  relator  has  judgment.  People  v.  Common 
Pleas,  3  Wend.  304.  Costs  should  follow  the  denial  of  a  motion  for  a 
writ  where  the  defendant  opposed,  and  the  law  is  plain  against  the  re- 
lator. People  V.  Colburn,  20  How.  378.  A  public  officer  is  entitled  to 
double  costs  where  he  succeeds  upon  proceedings.  People  v.  Colborne, 
20  How.  378.  It  was  held  under  the  former  Code  that  when  an 
alternative  writ  was  awarded  and  return  made  and  trial  had,  costs  should 
be  taxed  according  to  the  fee-bill  under  the  Eevised  Statutes.  This  sec- 
tion, of  course,  determines  the  practice  and  conforms  the  fee-bill  to  the 
Code,  as  in  other  cases. 

Where  the  court  at  the  time  of  the  decision  of  the  application  for 
mandamus  could  offer  the  applicant  no  relief  even  if  he  were  legally  en- 
titled to  the  writ,  it  was  held,  in  modifying  the  order  of  denial,  that  the 
application  should  have  been  dismissed,  without  costs.  People  ex  rel. 
Schwager  v.  McLean,  36  St.  Eep.  534,  13  Supp.  384,  modif'g  s.  c,  33 
St.  Eep.  715,  11  Supp.  851.  See  in  connection  with  this  section  section 
3258  of  the  Code  of  Civil  Procedure,  which  provides  that  in  certain  cases 
the  defendant  is  entitled  to  increased  costs.  Among  these  cases  is  when 
special  proceedings  are  instituted  by  a  State  writ.  The  provisions  of  sec- 
tion 2086  are  general,  while  the  provisions  of  section  3258  are  special, 
and  relate  only  to  certain  cases  in  which  the  defendant  is  a  public  officer ; 
and  in  such  cases  the  special  provisions  of  section  3258  control  the  gen- 
eral provisions  of  section  2086.  People  ex  rel.  v.  Speed,  73  Hun,  302, 
57  .St.  Rep.  295,  26  Supp.  254;  aff'd,  142  1^.  Y.  670. 

Where,  on  an  agreed  statement  of  facts,  the  parties  moved  directly  for 
a  peremptory  writ  in  a  case  in  which,  but  for  such  agreement  as  to  facts, 
an  alternative  writ  would  be  necessary,  it  was  held  that  it  was  to  be  re- 
VoL.  11  —  32 
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garded  as  a  special  proceeding  and  that  the  costs  were  discretionary. 
People  V.  N.  Y.,  L.  E.  &  TF.  B.  R.  Co.,  47  Hun,  44.  Where  the  Court 
of  Appeals  reverses  the  decision  of  the  General  and  Special  Terms  sus- 
taining a  demurrer  to  an  alternative  writ  with  costs  to  the  defendant  and 
grants  leave  to  the  defendant  to  answer  on  payment  of  costs,  the  relator 
may  properly  apply  to  the  Special  Term  for  an  order  granting  him  the 
costs  of  the  Special  Term.  The  granting  of  such  order  is  discretionary, 
and  the  relator  is  not  entitled  to  such  costs  as  a  matter  of  right  under 
section  2086,  Code  of  Civil  Procedure,  inasmuch  as  mandamus,  though 
strictly  a  remedy  at  law,  not  in  equity,  does  not  fall  within  the  terms 
of  section  3228  of  the  Code  of  Civil  Procedure.  In  such  cases  the  Gen- 
eral Term  costs  can  only  be  awarded  by  the  General  Term  itself.  People 
ex  rel.  Keene  v.  Supervisors,  33  Hun,  239,  64  St.  Eep.  159;  aff'd,  145 
N".  Y.  597. 

On  a  motion  by  an  attorney  for  a  deceased  relator  in  proceedings  by 
mandamus  subsequently  carried  to  judgment,  by  a  party  substituted" 
for  the  deceased  relator,  to  make  the  costs  payable  to  the  attorney  of  the 
original  relator,  it  was  held  that  such  amendment  was  unauthorized  by 
law;  that  the  rights  of  the  attorney  terminated  with  the  death  of  the 
original  relator,  and  that  his  remedy,  if  he  had  a  lien,  was  not  by  a 
change  in  the  form  of  the  judgment,  but  by  a  hearing  in  the  proceedings 
before  the  court,  a  referee,  or  jury.  People  ex  rel.  Reynolds  v.  Common 
Council,  9  Misc.  406,  61  St.  Eep.  694.  In  a  case  where  an  application 
for  mandamus  was  held  to  be  premature,  as  the  respondent  still  had  time 
to  perform  the  duty  sought  to  be  coerced,  costs  were  not  allowed  to 
either  party.  People  ex  rel.  Smither  v.  Richmond,  5  Misc.  26.  The 
costs  allowed  and  recoverable  upon  an  appeal  from  an  order  granting  a 
peremptory  writ,  when  such  order  is  affirmed,  are  regulated  by  section 
3240  of  the  Code  of  Civil  Procedure,  and,  in  the  discretion  of  the  court, 
are  the  same  costs  which  are  given  on  appeal  from  the  judgment.  Peo- 
ple V.  Ulster  Co.  Supervisors,  65  How.  Pr.  327.  See,  also.  People  v. 
Ewen,  8  Abb.  Pr.  359;  People  v.  Lewis,  28  How.  Pr.  159.  When  costs 
are  awarded  as  a  matter  of  discretion  they  are  not  subject  to  review  upon 
appeal.  See  People  v.  Albright,  23  How.  Pr.  306.  Section  2088  as  to 
costs  apply  where  a  final  order  for  the  peremptory  writ  was  obtained  in 
the  first  instance,  without  issuing  of  an  alternative  writ,  if  the  relator,  at 
the  time  of  entering  his  final  order,  elects  to  have  his  damages  awarded 
in  a  proceeding.  People  ex  rel.  Goring  v.  Wappingers  Falls,  151  'N.  Y. 
386.  See  opinion  of  the  court  below  in  assessing  damages  under  the 
■above  Court  of  Appeals'  decision.  People  ex  rel.  Goring  v.  Wappingers 
Falls,  20  Misc.  28. 
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Code  of  Civil  Procedure,  section  2086,  providing  that,  where  an  appli- 
cation for  mandamus  is  granted  or  denied  without  a  previous  alternative 
mandamus,  costs  not  exceeding  $50  and  disbursements  may  be  awarded 
to  either  party  as  on  a  motion,  does  not  contemplate  the  allowance  of 
costs  to  an  unsuccessful  party.  People  ex  rel.  Lantz  v.  Common  Council 
of  City  of  ML  Vernon,  95  App.  Div.  75,  88  Supp.  493. 

The  court  has  no  power  to  grant  an  extra  allowance  in  a  proceeding 
instituted  by  an  alternative  writ  of  mandamus  to  compel  the  reinstate-^ 
ment  of  a  relator  in  a  position  in  the  civil  service  of  New  York  city 
which  he  has  been  wrongfully  removed  from.  People  ex  rel,  Boyd  v. 
HeHle,  46  App.  Div.  505,  61  Supp.  965. 

ARTICLE  XV. 
CONTEMPT  IN  DISOBEYING  WRIT, 

The  Revised  Statutes  (2  R.  S.  534),  providing  for  the  punishment 
as  for  a  contempt  of  the  disobedience  to  a  lawful  order,  decree,  or 
process  of  any  court  of  record,  it  was  held  that  the  language  was  suf- 
ficient to  embrace  disobedience  to  a  peremptory  writ  of  mandamus. 
Such  a  mandamus  was  held  to  be  an  order  of  the  court  within  the  mean- 
ing of  the  statute.  The  fact  that  punishment  as  for  a  contempt  could 
be  had  by  statute  (2  R.  S.  586,  §  54)  to  compel  a  return  to  an  alterna- 
tive writ  is  not  exclusive.  The  mode  of  compelling  a  return  to  an  alter- 
native writ  is  properly  described  in  the  act  relating  to  proceedings  on 
mandamus,  but  that  does  not  weaken  the  effect  of  the  statute  relating  to 
contempts  which  renders  punishable  disobedience  to  any  lawful  order. 
People  ex  rel.  Garbutt  v.  B.  C.  &  L.  R.  B.  Co.,  76  N.  Y.  300. 

A  respondent  cannot  be  punished  as  for  a  contempt  in  refusing  to 
obey  a  peremptory  writ,  where  the  judge  had  no  authority  to  issue  it. 
People  ex  rel.  Lower  v.  Donova,n,  135  N.  Y.  76,  23  Civ.  Pro.  6,  rev'g 
s.  c,  63  Hun,  512,  45  St.  Rep.  141,  18  Supp.  501. 

An  order  was  obtained  directing  the  issuance  of  a  mandamus,  and  a 
stipulation  was  entered  into  by  the  parties  providing  that  an  appeal  be 
taken  therefrom,  and  that  no  action  be  taken  in  the  matter  until  the  de- 
cision in  the  Court  of  Appeals  upon  such  appeal,  and  that  such  matter 
should  be  then  acted  upon  in  accordance  with  such  decision.  In  the 
evening  of  the  same  day  upon  which  the  Court  of  Appeals  rendered  its 
decision,  the  respondents  took  action  contrary  to  the  direction  of  the  Su- 
preme Court,  and  before  the  issuance  of  a  formal  writ  of  mandamus 
upon  the  decision  of  the  Court  of  Appeals,  which  would  prevent  such 
action;  held,  that  the  respondents  were  guilty  of  contempt,  and  that  it 
was  not  a  defense  that  a  formal  written  mandate,  issued  to  enforce  the  de- 
cision of  the  court,  had  not  been  issued,  if,  at  the  time  of  taking  such 
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action,  they  knew  what  such  decision  was.  Parties  who  violate  an  in- 
junction are  guilty  of  contempt,  if  they  know  that  it  was  granted,  al- 
though it  had  not  been  served  upon  them,  and  the  same  principle  applies 
upon  the  violation  of  an  order  for  a  writ  of  mandamus.  People  ex  rel. 
Piatt  v.  Bice,  80  Hun,  437,  Mayham,  J.,  dissenting;  affd,  144  N.  Y. 
249. 

A  party  who  has  neglected  or  disobeyed  an  order  of  the  court,  after 
appealing  from  it  and  stipulating  to  abide  by  the  decision  on  appeal, 
may  not  claim  in  justification  that  the  court  had  no  jurisdiction  to  make 
the  order. 

While  jurisdiction  of  the  subject-matter  cannot  be  conferred  by  con- 
sent of  the  parties,  where  the  court  has  jurisdiction  a  question  as  to  the 
authority  of  one  branch  of  it  to  make  the  particular  order  may  be  waived. 

While  the  power  of  the  court  below  to  enforce  an  order  may  be  sus- 
pended as  the  result  of  an  appeal  thereform  to  this  court,  the  order  loses 
none  of  its  strength  pending  the  appeal,  and  although  modifications  are 
made  in  its  terms  by  the  appellate  court,  to  the  extent  that  it  is  affirmed, 
it  is  the  same  order,  to  the  validity  and  force  of  which  has  been  added 
the  sanction  of  this  court. 

Also  held,  the  fact  that  no  writ  of  mandamus  was  issued  under  the 
Special  Term  order  was  immaterial;  that  the  contempt  consisted  in  the 
fact  that  defendants,  knowing  of  the  orders,  had  done  the  thing  which 
the  issuing  of  the  writ  was  intended  absolutely  to  prevent.  People  ex  rel. 
Piatt  et  al.  v.  Bice  et  al.,  144  N.  Y.  249. 

It  is  a  sufficient  answer  in  proceedings  to  punish  as  for  a  contempt 
for  disobedience  to  the  writ  that  the  act  sought  to  be  enforced  has  been 
prohibited  by  injunction.  And  in  such  proceedings  it  is  not  proper  for 
the  court  to  vacate  such  injunction.  People  ex  rel.  Duffy  v.  Village  of 
West  Troy,  25  Hun,  180,  It  seems  that  where  a  board  of  supervisors 
were  commanded  by  mandamus  to  proceed  and  construct  a  bridge,  which 
act  they  could  not  perform  until  the  location  and  plans  should  have  been 
approved  by  the  Secretary  of  War,  where  such  consent  of  the  Secretary 
of  War  has  been  sought  in  good  faith  and  cannot  be  procured,  it  will 
excuse  delay  in  laying  out  the  bridge  in  proceedings  for  contempt. 
People  ex  rel.  Keene  v.  Supervisors,  142  N.  Y.  278. 

An  order  punishing  a  person  for  contempt  of  court  in  failing  to  make 
a  return  as  required  by  a  writ  of  mandamus,  not  being  for  an  act  done 
in  the  presence  of  the  court,  cannot  be  granted  on  an  ex  parte  applica- 
tion. Matter  of  Beddish,  47  App.  Div.  187;  sub  nom.,  Beddish  v. 
Olavin,  62  Supp.  261. 
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ARTICLE  XVI. 

S  2087.    Appeals.  APPEALS.    §  2087. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  mandamus,  where  an  alter- 
native writ  of  mandamus  was  not  previously  issued,  must  be  taken  as  from  a  finixl 
order  made  in  a  special  proceeding.  An  appeal  from  a  final  order  made  upon  an 
alternative  mandamus,  must  be  taken,  as  an  appeal  from  a  judgment;  and  each  provi- 
sion of  law,  relating  to  an  appeal  from  a  judgment,  either  to  the  appellate  division  or 
to  the  Court  of  Appeals,  is  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
scribed in  this  section,  from  an  order  of  the  appellate  division,  granting  a  peremptory 
mandamus,  made  upon  an  original  application,  or  from  a  final  order,  made  upon  an 
alternative  mandamus,  granted  at  the  appellate  division,  the  execution  of  the  order 
appealed  from  shall  not  be  stayed,  except  by  the  order  of  the  same  appellate  division, 
made  upon  such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

If  a  relator  may  obtain  relief  by  appeal,  writ  of  error,  or  certiorari 
he  will  not  be  entitled  to  mandamus.  People  ex  rel.  McCabe  v.  Matthies, 
179  N.  Y.  242,  aff'g  92  App.  Div.  16,  87  Supp.  196. 

Errors  committed  during  the  course  of  the  trial  or  proceeding  may  be 
reviewed  upon  appeal  from  an  order  directing  that  a  peremptory  writ  of 
mandamus  issue.  People  ex  rel.  Boyd  v.  Hertle,  46  App.  Div.  505,  61 
Supp.  965. 

An  appeal  will  not  lie  by  relator  from  an  order  denying  a  peremptory 
writ  of  mandamus,  but  directing  that  an  alternative  writ  issue.  People 
ex  rel.  ML  Vernon  Trust  Co.  v.  Millard,  127  App.  Div.  77,  111 
Supp.  22. 

An  order  granting  an  alternative  writ  of  mandamus  is  not  appealable. 
People  ex  rel.  Levenson  v.  O'Donnell,  99  App.  Div.  253,  90  Supp.  961» 

An  alternative  mandamus  is  in  the  nature  of  an  order  to  show  cause, 
and  no  appeal  lies  from  an  order  granting  it.  People  ax  rel.  Ackerman 
V.  Lumb,  6  App.  Div.  26,  39  Supp.  514. 

Although  no  appeal  lies  from  an  order  granting  an  alternative  writ  of 
mandamus,  where  the  order  is  peremptory  except  as  to  a  portion  of  the 
relief  prayed  for,  the  questions  raised  will  be  considered  and  determined 
upon  appeal.    Matter  of  Goodwin,  30  Appo  Div.  418,  51  Supp.  355. 

Where  an  appeal  is  taken  from  a  final  order  in  a  mandamus  proceed- 
ing to  the  Appellate  Division,  without  a  case  and  exception,  presenting 
questions  of  law  merely,  and  no  appeal  is  taken  from  an  order  denying 
a  motion  to  set  aside  the  verdict  of  a  jury,  it  was  properly  placed  on  the 
non-enumerated  calendar,  as  provided  by  general  practice  rule  44  and 
Appellate  Division  rules  2,  3,  and  4.  People  ex  rel.  Connolly  v.  Bd.  of 
Education  of  City  of  New  Yorh,  113  App.  Div.  315,  99  Supp.  1. 

On  appeal  from  a  Trial  Term  order  dismissing  the  special  proceeding, 
instead  of  remitting  it  to  the  proper  branch  of  the  court,  the  Appellate 
Division  will  not  review  the  record  on  the  merits.  People  ex  rel.  Blanks 
V.  Supreme  Lodge,  126  App.  Div.  86,  110  Supp.  148. 
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Where  the  Special  Term  denies  a  peremptory  writ  of  mandamus  on 
the  specific  ground  mentioned  in  the  order  that  that  relator  can  maintain 
an  action  at  law  on  his  demand,  the  General  Term,  on  appeal,  is  not  re- 
stricted to  that  ground,  if  there  is  any  other  proper  ground  for  denial 
appearing  in  the  papers.  People  ex  rel.  Bagley  v.  Green,  1  Hun,  1. 
Where  one  of  the  claimants  for  property  in  the  sheriff's  possession  moves 
for  a  mandamus  against  the  sheriff  to  compel  him  to  deliver  it,  and  is 
opposed  by  the  sheriff  with  an  affidavit  of  the  other  claimant,  such  other 
claimant  cannot  appeal,  not  being  a  party  to  the  record,  even  though  he 
was  recognized  as  an  appellant  at  General  Term.  People  ex  rel.  Lee  v. 
Lynch,  54  N.  Y.  681.  Where  the  facts  give  the  court  jurisdiction,  grant- 
ing or  refusing  the  writ  is  so  far  discretionary,  that  the  Court  of  Ap- 
peals will  not  ordinarily  review  the  exercise  of  discretion.  In  re  Sage, 
70  ]Sr.  Y.  220;  People  v.  Ferris,  76  N.  Y.  326;  People  v.  Campbell,  72 
N.  Y.  496.  And  in  such  a  case  no  appeal  lies,  unless  the  discretion  of 
the  General  Term  has  been  abused.  In  re  Dederich,  11  'E.  Y.  595; 
People  V.  Clyde,  69  K  Y.  603;  People  v.  Thompson,  99  JST.  Y.  641. 
This  rule  is  not  in  conflict  with  the  principle  asserted  in  People  ex  rel. 
V.  Metropolitan  B.  R.  Co.,  26  Hun,  82,  that  judgment  adverse  to  relator 
not  disposed  of  on  mere  grounds  of  discretion,  but  on  the  merits,  is  re- 
viewable by  the  Court  of  Appeals.  But  if  a  motion  for  a  peremptory 
writ  on  answering  affidavit  is  absolutely  denied,  a  subsequent  motion  to 
modify  the  order,  so  as  to  permit  an  alternative  writ  to  issue,  is  ad- 
dressed to  the  discretion  of  the  court,  and  not  reviewable  in  the  Court  of 
Appeals.  People  ex  rel.  Ins.  Co.  v.  Fairman,  91  N.  Y.  385.  A  party 
who  has  obtained  an  extension  of  time  to  comply  with  a  mandamus  can- 
not thereafter  appeal.  People  v.  Rochester  R.  P.,  15  Hun,  188.  Where 
the  General  Term  erroneously  ordered  a  peremptory  mandamus  for  pay- 
ment of  the  whole  of  a  claim,  the  Court  of  Appeals  allowed  an  alternative 
writ  to  try  the  disputed  questions.  People  v.  Schryver,  69  N.  Y.  242. 
A  party  on  appeal  cannot  successfully  urge  that  the  delay  occasioned  by 
his  action  in  appealing  will  render  the  writ  unavailing  if  issued.  People 
V.  Contracting  Board,  46  Barb.  254.  It  is  said  that  when  an  application 
is  made  for  a  mandamus  a  respondent  may  move  to  vacate  former  orders 
granting  the  writ,  though  the  time  to  appeal  from  them  has  passed. 
People  V.  Cooper,  24  Hun,  337.  On  appeal  from  an  order  adjudging 
one  guilty  of  contempt  in  not  obeying  the  writ,  the  question  as  to  the 
propriety  of  granting  the  writ  cannot  be  considered.  People  v.  Rochester 
R.  R.  Co.,  76  N.  Y.  294.  An  appeal  to  the  Court  of  Appeals  from  an 
order  of  the  General  Term  affirming  an  order  of  the  Special  Term,  grant- 
ing a  peremptory  writ  of  mandamus,  is  taken  as  from  a  final  order  made 
in  a  special  proceeding,  and  not  as  from  a  judgment.     People  ex  rel. 
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Collins  V.  Spicer,  34  Hun,  584.  An  appeal  lies  to  the  General  Term 
from  the  order  or  judgment  of  the  ■S'pecial  Term.  People  v,  Schoon- 
maher,  19  Barb.  657.  And  from  the  General  Term  to  the  Court  of  Ap- 
peals. People  V.  Church,  20  E".  Y.  529 ;  People  v.  Supervisors,  45  N.  Y. 
196;  People  v.  HawJcins,  46  E".  Y.  9;  People  v.  Nostrand,  46  N.  Y. 
375;  Becker  v.  PeopU,  18  E".  Y.  487.  This  is  true  in  all  cases  where 
the  decision  does  not  rest  solely  in  discretion  whether  the  writ  was 
granted  on  application  in  the  first  instance  for  a  peremptory  writ,  or  in 
granting  the  peremptory  writ  after  an  alternative  writ  has  issued. 
People  V.  Sturtevant,  9  How.  304;  People  v.  Lewis,  28  How.  159, 
170.  This  is  a  change  from  the  practice  previous  to  the  Code.  This 
view  is  in  accordance  with  the  practice  as  established  in  the  Court  of 
Appeals,  that  the  argument  on  appeal  in  mandamus  cases  must  be  heard 
as  on  an  appeal  from  an  order,  and  the  appeal  does  not  take  its  place  on 
the  regular  calendar,  but  on  the  motion  calendar,  with  appeals  from 
orders,  and  the  time  given  for  argument  is  the  same  as  on  appeals  from 
orders.  But  an  appeal  to  the  Court  of  Appeals  from  an  order  of  General 
Term,  reversing  a  judgment  of  Special  Term  granting  a  new  trial  on 
alternative  writ,  after  trial  of  issues  of  fact,  is  not  an  appeal  from  an 
order,  and  should  not  be  brought  on  as  a  motion,  but  should  be  placed 
on  the  general  calendar.  People  v.  Laidlaw,  102  N.  Y.  588.  The  grant- 
ing of  an  alternative  writ  is  so  much  a  matter  of  discretion  that  it  is 
not  the  subject  of  review  on  appeal.  People  ex  rel.  Pish  v.  Devermann, 
83  Hun,  183,  64  St.  Eep.  147,  31  Supp.  593.  The  Court  of  Appeals 
will  not  review  the  correctness  of  an  award  of  damages  made  by  street 
commissioners  though  upholding  the  writ  of  mandamus  to  compel  the 
comptroller  of  the  city  to  pay  such  award.  Such  award  should  be  re- 
viewed by  certiorari,  and  the  court  will  stay  the  proceedings  by  man- 
damus till  such  review  is  had.  People  ex  rel.  Purdy  v.  Fitch,  147  E".  Y. 
362,  rev'g  87  Hun,  304,  68  St.  Eep.  320. 

On  reference  to  section  2087  it  will  be  seen  that  a  distinction  is  made 
between  proceedings  where  an  alternative  writ  is  first  issued,  and  then 
a  peremptory  writ,  and  those  in  which  a  peremptory  writ  is  issued  in 
the  first  instance.  In  the  latter  case  th^t  section  provides  that  an  appeal 
is  to  be  taken  as  from  a  final  order  made  in  a  special  proceeding.  In 
the  former  case  it  is  to  be  taken  as  an  appeal  from  a  judgment.  People 
ex  rel.  Collins  v.  Spicer,  34  Hun,  584.  An  appeal  will  not  lie  from  ajx 
order  granting  an  alternative  writ  of  mandamus.  The  appeal  only  lies 
in  such  case  from  the  final  order  made  upon  the  trial  of  such  alternative 
writ.  People  ex  rel.  Lester  v.  Mitchel,  39  St.  Eep.  768,  21  Civ.  Bro. 
112,  15  Supp.  305.  Where  from  the  record  it  appears  on  an  appeal  from 
an  order  denying  an  application  for  a  writ  of  mandamus  that  the  court 
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below  might  have  refused  the  application  in  the  proper  exercise  of  its 
discretion,  the  appellant  in  the  Court  of  Appeals  must  show  that  the 
writ  was  refused  on  a  question  of  law  only;  if  it  were  refused  as  a 
matter  of  discretion,  the  order  refusing  it  will  be  affirmed.  People  ex  rel. 
D.  L.  I.  Co.  V.  Jeroloman,  139  N.  Y.  14. 

Where  the  granting  or  refusing  of  a  writ  is  in  the  discretion  of  the 
court  of  original  jurisdiction,  and  it  does  not  appear  upon  the  appeal 
that  the  discretion  has  been  abused,  the  Court  of  Appeals  will  not  re- 
view the  proceeding.  Matter  of  Dederick,  77  N.  Y.  595.  The  Court  of 
Appeals  will  not  review  the  discretion  of  the  lower  court  in  quashing  or 
amending  a  peremptory  writ,  which  requires  more  than  the  respondent 
would  be  required  to  do.  People  ex  rel.  Hashrouch  v.  Supervisors,  135 
E".  Y.  534,  48  St.  Rep.  533.  Where  on  appeal  an  order  refusing  a  man- 
damus is  reversed,  the  proper  way  of  disposing  of  it,  if  the  people  re- 
fuse to  proceed,  is  for  the  Special  Term  to  deny  the  motion  with  or  with- 
out costs,  not  by  an  order  to  proceed  and  setting  it  down  for  a  hearing. 
People  V.  New  York  Central  &  H.  R.  B.  B.  Co.,  30  Hun,  78.  The 
Court  of  Appeals  will  aiSrm  the  order  granting  a  writ  of  mandamus 
where  it  has  been  issued  and  fully  executed,  there  being  no  question  of 
practical  importance  to  decide.  People  ex  rel.  23d  St.  B.  B.  Co.  v. 
Squire,  110  IST.  Y.  667.  The  court  may,  in  its  discretion,  refuse  the 
writ  of  mandamus,  and  where,  on  appeal  from  an  order  denying  the  writ, 
the  court  below  might  have  refused  the  writ  in  exercising  its  discretion, 
an  appellant  must  show  in  the  Court  of  Appeals,  by  the  face  of  the  order, 
that  the  writ  was  refitsed  upon  a  question  of  law;  otherwise  the  order 
will  be  affirmed,  and  in  such  case  the  court  will  not  look  to  the  opinion 
of  the  General  Term  to  ascertain  the  grounds  for  the  refusal  People 
ex  rel.  D.  L.  I.  Co.  v.  Jeroloman,  139  IST.  Y.  17. 

Although  no  appeal  lies  from  an  order  granting  an  alternative  writ  of 
mandamus,  yet  where  the  order  was  peremptory,  except  as  to  a  portion 
of  the  relief  prayed  for,  it  is  proper  to  consider  the  questions  raised  and 
to  pass  upon  them  on  appeal.  Matter  of  Goodwin,  30  App.  Div.  418,  51 
Supp.  355,  85  St.  Rep.  355.  The  conclusion  of  the  trial  court  as  to  the 
amount  of  damages  upon  the  trial  of  an  alternative  writ  is  not  review- 
able by  the  Court  of  Appeals.  People  ex  rel.  Deverell  v.  Mutual  Pro- 
tective Union,  118  IST.  Y.  109.  When  costs  are  awarded  as  a  matter  of 
discretion,  they  are  not  subject  to  review  upon  appeal.  People  v.  Al- 
bright, 14  Abb.  Pr.  305.  And  where  no  question  is  raised  as  to  costs  in 
the  court  below,  the  question  will  not  be  considered  on  appeal.  People 
ex  rel.  2Bd  St.  By.  v.  Squire,  110  'N.  Y.  667.  When  it  is  too  late  to 
correct  a  former  mandamus  by  appeal,  if  the  relator  seeks  redress  by  a 
new  mandamus,  the  former  orders  may  then  be  vacated.     People  ex  rel. 
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Vandervoort  v.  Cooper,  24  Hun,  337.  The  propriety  of  an  order  grant- 
ing the  writ  of  mandamus  will  not  be  considered  upon  an  appeal  from 
an  order  adjudging  the  defendant  to  be  in  contempt  for  disobeying  the 
writ.  People  ex  rel.  Garbutt  v.  Rochester,  etc.,  B.  B.  Co.,  76  N.  Y.  294. 
On  appeal  it  was  held  that  where  the  fact  did  not  affirmatively  appear 
that  the  relator,  before  commencing  the  proceedings,  had  applied  to  the 
party  to  whom  the  writ  was  issued  to  correct  the  mistake,  it  was  not  a 
jurisdictional  defect  under  the  circumstances,  requiring  a  reversal  of  the 
order.     People  ex  rel.  Nostrand  v.  Wilson,  119  IST.  Y.  518. 

Mandamus  will  not  lie  to  compel  the  removal  of  a  cause,  but  the 
remedy  is  by  appeal  from  the  refusal  of  the  justice  to  grant  it.  People 
ex  rel.  Metropolitan  St.  B.  B.  Co.  v.  Boescli,  27  Misc.  44,  57  Supp.  295. 

Upon  the  hearing  of  an  alternative  writ  of  mandamus,  counsel,  at  the 
conclusion  of  the  relator's  evidence,  moved  for  a  decision  in  favor  of  the 
respondent,  upon  the  issues  raised  by  the  return,  and  at  the  close  of  the 
whole  evidence  moved  for  judgment  and  a  finding  that  the  issues  of  fact 
were  as  stated  in  the  return  to  the  alternative  writ ;  held,  that  he  could 
not,  on  appeal  from  the  decision  in  favor  of  the  relator,  urge  that  there 
was  a  failure  of  proof  in  a  certain  particular  not  specified  as  a  ground  of 
his  motion  before  the  court  below.  People  ex  rel.  Kenny  v.  Folks,  89 
App.  Div.  171,  85  Supp.  1100. 

Laws  of  1892,  chapter  686,  section  230,  subdivision  16,  specifies  as 
county  charges  the  reasonable  costs  and  expenses  in  proceedings  before 
the  Governor  for  the  removal  of  any  county  officer  on  charges  preferred 
against  him.  Held,  that  where,  on  mandamus  to  compel  a  county  board 
of  supervisors  to  audit  relator's  claim  for  expenses  incurred  in  pre- 
ferring charges  before  the  Governor  against  the  sheriff  for  malfeasance 
in  office,  the  alternative  writ  was  dismissed  at  the  opening  of  the  trial, 
it  would  be  presumed  on  appeal  that  respondents  had  failed  to  properly 
audit  the  claim,  as  charged  in  the  writ,  so  as  to  sustain  mandamus  to 
compel  an  audit,  rather  than  certiorari  to  review  an  erroneous  audit  as 
the  proper  remedy.  People  ex  rel.  Smart  v.  Bd.  of  Supervisors  of  Wash- 
ington Co.,  Q&  App.  Div.  66,  72  Supp.  568. 

Where  the  Appellate  Division  has  directed  a  peremptory  writ  of  man- 
damus to  issue  requiring  the  board  of  county  supervisors  to  allow  claims 
for  services  rendered  on  a  quantum  meruit  "  at  such  sums  as  are,  proper," 
the  entry  of  an  order  requiring  an  allowance  at  a  specified  sum  is  errone- 
ous, and  will  be  corrected  on  appeal  to  conform  to  the  direction  of  the 
Appellate  Division.  People  ex  rel.  Spaulding  v.  Bd.  of  Supervisors  of 
Saratoga  Co.,  170  N.  Y.  93,  modif'g  66  App.  Div.  117. 

Where  a  writ  of  mandamus  to  a  board  of  elections  imposes  duties 
which  are  continuous,  and  cannot  be  completed  until  election  day,  the 
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compliance  of  the  board  with  the  writ  by  performing  some  of  the  acts 
commanded  is  no  ground  for  dismissal  of  an  appeal  from  the  order  be- 
fore election  day.  People  ex  rel.  Quinn  v.  Yoorhis,  186  N.  T.  263, 
rev'g  115  App.  Div.  118,  100  Supp.  717. 

An  appeal  from  a  final  order  made  upon  an  alternative  writ  of  man- 
damus must  be  taken  as  an  appeal  from  a  judgment,  and  should  not  be 
placed  upon  the  non-enumerated  calendar.  People  ex  rel.  Ajas  v.  Dept. 
of  Health,  138  App.  Div.  559. 

The  Appellate  Division,  on  review  by  certiorari  of  an  application  for 
mandamus  to  enforce  the  determination  of  the  Board  of  Railroad  Com- 
missioners as  to  the  proper  operation  of  a  railroad  company,  has  the 
power  to  examine  the  facts.  People  ex  rel.  Linton  v.  Brooklyn  Heights 
E.  R.  Co.,  172  N.  Y.  90. 

Where  an  alternative  writ  of  mandamus  was  issued  and  a  return  filed 
thereto,  a  trial  had  on  the  issues  framed  by  the  writ  and  return  before 
the  court,  and  findings  were  made,  the  exceptions  to  such  findings  pre- 
sented, on  appeal  from  the  final  order  therein  made,  not  only  questions 
of  law,  but  also  the  facts,  for  review.  People  ex  rel.  Berlinger  v.  Wells, 
85  App.  Div.  378,  83  Supp.  376;  rev'd,  178  N.  Y.  411. 

The  fact  that  a  board  of  supervisors  obeyed  a  peremptory  writ  of 
mandamus  and  an  order  was  entered  that  the  proceeding  was  terminated 
does  not  deprive  the  board  .of  the  right  to  appeal  from  the  order  granting 
the  writ.  People  ex  rel.  Lawrence  v.  Bd.  of  Supervisors  of  Del.  Co., 
48  App.  Div.  428,  63  Supp.  317. 

Members  of  a  common  council  against  whom  a  mandamus  has  been 
issued  not  only  as  a  board,  but  also  individually,  with  costs  against  them 
individually,  have  a  right  to  appeal  through  private  counsel,  where  the 
corporation  counsel  does  not  desire  to  appeal.  People  ex  rel.  Sherrill  v. 
Guggenheimer,  29  Misc.  553,  61  Supp.  961. 

Code  of  Civil  Procedure,  section  2082,  provides  that  the  proceedings 
on  an  alternative  writ  of  mandamus  after  issue  is  joined  are  in  all  re- 
spects the  same  as  in  an  action;  and  section  2084,  that,  on  trial  of  an 
issue  of  fact  joined  on  an  alternative  writ,  the  verdict,  report,  or  de- 
cision must  be  returned  to  the  Appellate  Division  or  Special  Term,  as 
the  case  requires.  Held,  that  where  issues  joined  on  an  alternative  writ 
of  mandamus  were  tried  by  the  court,  as  permitted  by  section  2083, 
either  findings  or  a  short  decision  must  be  filed  by  the  judge,  as  in  an 
action,  and,  where  the  record  on  appeal  contains  no  such  findings  or  de- 
cision, the  case  must  be  remitted  to  the  trial  judge,  that  a  decision  may 
be  supplied.  People  ex  rel.  Havron  v.  Dalton,  77  App.  Div.  499,  78 
Supp.  1051. 
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On  a  motion  for  a  peremptory  mandamus  to  compel  payment  of  a 
counsel  employed  by  the  district  attorney  of  New  York,  the  amount  of 
the  bill,  duly  certified  by  the  justice  who  presided  at  the  trial,  cannot  be 
attacked,  the  remedy  being  by  appeal  from  the  order  granting  the  sum. 
People  ex  rel.  Mclntyre  v.  Coler,  35  Misc.  454,  71  Supp.  127 ;  rev'd,  67 
App.  Div.  619,  73  Supp.  1144. 

An  appeal  from  an  order  directing  the  issue  of  a  peremptory  writ  of 
mandamus  entered  after  a  trial  of  the  issues  raised  by  the  return  to  an 
alternative  writ  of  mandamus  theretofore  issued,  brings  up  for  review 
only  such  questions  as  were  raised  by  exceptions  taken  at  the  trial. 
People  ex  rel.  Oing  v.  Lymcm,  46  App.  Div.  312,  61  Supp.  655. 

An  order,  commanding  the  deposit  of  missing  bonds  with  a  trust  com- 
pany, or,  in  the  alternative,  that  the  executors  of  the  deceased  trustees 
show  cause  why  such  deposit  should  not  be  made,  is  merely  an  order  to 
show  cause  in  the  form  usually  adopted  in  an  alternative  writ  of  man- 
damus, and  is  not  appealable.  Matter  of  Ereischer,  30  App.  Div.  313, 
51  Supp.  802. 

The  writ  is  not  the  proper  remedy  of  one  who  has  no  special  grievances 
of  his  own  but  seeks  to  require  a  street  railway  company  to  issue  trans- 
fers to  all  passengers  desiring  them  at  a  certain  intersection. 

The  Supreme  Court  in  such  case  is  justified  in  its  discretion  in  re- 
fusing the  writ,  and  such  refusal  may  not  be  reviewed  in  the  Court  of 
Appeals.  People  ex  rel.  Lehmaier  v.  Interurhan  Railway  Co.,  177  iN".  Y. 
296. 

Where,  on  mandamus,  relator  takes  a  peremptory  writ,  on  appeal  the 
showing  made  by  defendant  in  the  opposing  affidavits  will  be  presumed 
to  be  true.    Doyle  v.  Knox,  67  App.  Div.  231,  73  Supp.  650. 

The  Court  of  Appeals  has  no  jurisdiction  to  review  an  order  of  the 
Appellate  Division  reversing  an  order  directing  a  writ  of  peremptory 
mandamus  and  granting  a  new  trial  of  the  issues,  where  the  record  does 
not  show  that  it  was  based  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  as  the  Appellate  Division  has  jurisdiction  to  re- 
verse on  that  ground.  People  ex  rel.  McDonald  v.  Clausen,  163  N.  Y. 
523. 

Where  a  Special  Term  order  refusing  a  mandamus  does  not  state  the 
ground  of  refusal  and  the  facts  would  justify  a  refusal  as  a  matter  of 
discretion,  it  is  not  reviewable  in  the  Court  of  Appeals,  although  the 
affirmance  by  the  Appellate  Division  is  expressly  based  on  the  questions 
of  law  involved.    Matter  of  Hart,  159  E".  Y.  278. 

The  comptroller  of  the  city  of  ISTew  York  made  return  to  an  alternative 
writ  of  mandamus  issued  to  compel  him  to  draw  a  warrant  in  favor  of 
a  contractor,  raising  the  question  whether  the  latter  had  complied  with 
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the  statutory  requirement  by  paying  to  his  employees  the  prevailing  rate 
of  wages,  which  issue,  tried  by  consent  before  a  referee,  was  decided  in 
favor  of  the  contractor  and  a  peremptory  writ  thereon  granted.  Held, 
that  the  comptroller  could  not,  on  appeal  from  the  order  granting  such 
writ,  be  first  heard  to  object  that  the  question  could  not  be  determined 
in  mandamus  proceedings.  People  ex  rel.  Rolf  v.  Coler^  58  App.  Div. 
347,  68  :Supp.  1101,  modif'g  58  App.  Div.  131,  68  Supp.  448,  rev'g  33 
Misc.  351,  68  Supp.  446. 

An  appeal  lies  from  an  order  granting  an  alternative  writ  of  man- 
damus if  it  appear  that  the  court  had  no  jurisdiction  of  the  controversy ; 
though  in  general  no  appeal  lies  from  such  order  as  the  alternative  writ 
decides  nothing,  but  is  in  the  nature  of  an  order  to  show  cause.  People 
ex  rel.  Ruman  v.  National  Slavonic  Soc.,  144  App.  Div.  574. 

ARTICLE  XVII. 

PRECEDENTS. 

Affidavit  on  Which  Alternative  Writ  Issued  in   First  Instance. 

(118  N.  Y.  101.) 

NEW  YORK  SUPREME  COURT  — County  of  Kings. 


[N  Re  Application  of  THOMAS  R. 
DEVERELL,  fob  a  Writ  of  Man- 
damus 

V. 

THE  MUSICAL  MXOTUAI,  PROTECTIVE 
UNION. 


County  of  Kings,  ss.: 

Thomas  E.  Deverell,  being  duly  sworn,  deposes  and  says:  That  he 
resides  in  the  city  of  Brooklyn  aforesaid,  is  a  musician,  and  until  the  31st 
day  of  July,  1885,  was  a  member  in  good  standing  of  The  Musical  Mutual 
Protective  Union,  a  corporation  duly  incorporated  by  an  act  of  the  Legisla- 
ture of  the  State  of  New  York,  passed  April  11,  1864,  and  entitled  "An 
act  to  incorporate  The  Musical  Mutual  Protective  Union,"  and  the  several 
acts  amendatory  thereof.  That  on  or  about  the  21st  day  of  July,  this  deponent 
had  served  upon  him  by  leaving  the  same  at  his  residence  the  paper  hereto 
annexed,  marked  Exhibit  "A." 

That  article  II  of  the  constitution  of  said  union  is  as  follows,  to  wit : 

"  The  object  of  this  Union  is  to  unite  the  instrumental  portion  of  the  musi- 
cal profession,  for  the  better  protection  of  its  interests  in  general,  and  the 
establishment  of  a  minimum  rate  of  prices  to  be  charged  by  members  of  said 
society,  for  their  professional  services,  and  the  enforcement  of  good  faith  and 
fair  dealing  between  its  members." 

That  deponent  attended  at  the  time  and  place  specified  in  said  Exhibit  "A," 
and  that  then  and  there  deponent  was  informed  that  the  cause  of  the  com- 
plaint being  made  against  him  was  that  he  had  written  a  letter  to  one  Jules 
Levy.  That  deponent  replied  that  the  letter  was  a  private  one  to  that  gen- 
tleman, that  he  could  satisfactorily  explain  the  matter,  that  he  had  violated 
no  article  of  their  constitution,  and  that  he  did  not  think  that  they,  the 
board  of  directors  of  said  union,  had  anything  to  do  with  the  matter;  and 
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that  he  did  not  recognize  that  they  had  any  jurisdiction  to  try  the  com- 
plaint against  him  for  writing  a  private  letter  to  any  gentleman  which  did 
not  atl'ect  the  union  in  the  good  faith  and  fair  dealing  existing  between  tiie 
members  of  the  union.  That  the  members  of  the  board  of  directors  then 
present  held  a  private  consultation,  and  when  they  were  through  told  him 
"  that  is  all ;"  that  deponent  then  left  the  building  and  went  to  his  house, 
believing  from  the  action  and  talk  of  the  board  of  directors  that  the  com- 
plaint against  deponent  had  been  dismissed.  That  on  or  about  the  28th 
day  of  July,  one  Edward  Lovenn,  a  member  of  the  said  board  of  directors, 
met  this  deponent  and  informed  him  that  as  the  board  of  directors  had 
learned  that  one  of  the  members  of  the  board  had  some  personal  ill-feeling 
against  deponent,  the  said  directors  had  put  him  off  the  board,  and  that  the 
board  had  adjourned  the  hearing  on  the  complaint  against  deponent. 

That  the  usual  and  customary  manner  of  doing  the  business  of  said  union 
is  to  give  the  accused  member  notice  of  the  time  and  place  of  adjournment, 
but  that  such  notice  was  not  given  to  deponent,  and  that  deponent  never  had 
any  notice,  knowledge  or  information  of  the  time  or  place  of  said  adjourn- 
ment until  the  1st  day  of  August,  1895,  when  deponent  received  the  paper 
hereto  annexed,  marked  Exhibit  "  B." 

That  as  appears  by  said  Exhibit  "  B  "  deponent,  in  violation  of  his  legal 
rights  as  a  member  of  said  union,  has  been  expelled  therefrom  to  his  serious 
damage  and  injury,  and  without  any  trial  or  opportunity  to  be  heard  in  his 
defense  upon  the  trial  of  the  complaint  against  deponent,  and  that  deponent 
has  a  good  and  substantial  defense  to  said  complaint  upon  the  merits,  as  ho 
is  advised  by  his  counsel,  Jerry  A.  Wernberg,  who  resides  at  285  Washington 
avenue,  Brooklyn. 

That  deponent  in  the  business  of  his  profession  is  obliged  to  hire  a  large 
number  of  musicians,  and  that  deponent  has  information  and  verily  believes 
to  be  true  that  said  union  intends  to  notify  all  members  of  said  union  to 
cease  working  for  or  with  deponent,  and  that  great  and  irreparable  injury 
will  be  done  this  deponent. 

(Jurat.)  Thomas  E.  Deveeell. 

Alternative  Writ  in  First  Instance,    (lis  N.  Y.  loi.) 

The  People  of  the  State  of  New  York  upon  the  relation  of  Thomas  E. 
Deverell  to  The  Musical  Mutual  Protective  Union,  greeting: 

Whereas,  it  appears  by  the  afRdavit  of  Thomas  E.  Deverell,  the  relator, 
that  he  is  a  resident  of  the  city  of  Brooklyn;  that  prior  to  the  31st  day  of 
July,  1885,  he  was  a  member  in  good  standing  of  The  Musical  Mutual  Pro- 
tective Union,  and  that  on  the  31st  day  of  July,  1885,  the  relator,  without 
trial  or  opportunity  to  be  heard  in  his  defense  of  any  charge  or  complaint, 
and  that  said  union  intend  and  propose  to  notify  all  musicians,  members  of 
said  union,  to  receive  no  employment  from  or  with  the  relator,  and  that  said 
action  of  said  union  has  actually  caused  great  and  manifest  injustice  to  the 
relator ; 

Now,  therefore,  we  command  you  that,  immediately  upon  receipt  of  this 
writ,  you  proceed  to  restore  and  reinstate  the  relator,  the  said  Thomas  R. 
Deverell,  to  all  his  rights,  privileges  and  ben-efits  which,  under  the  constitu- 
tion and  by-laws  of  the  said  Musical  Mutual  Protective  Union,  belong  to  a 
member  of  it  in  good  standing,  or  that  you  show  cause  to  the  contrary  before 
our  Supreme  Court  at  a  Special  Term  thereof  to  be  held  at  the  Kings  county 
courthouse,  in  the  city  of  Brooklyn,  on  the  17th  day  of  August,  1885,  at  ten 
o'clock  of  that  daj^,  or  as  soon  thereafter  as  coijnsel  can  be  heard. 
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And  how  you  shall  have  executed  this  our  writ  make  known  to  our  Supreme 
Court,  at  a  Special  Term  thereof  to  be  held  at  the  Kings  county  courthouse, 
in  the  city  of  Brooklyn,  on  the  aforesaid  17th  day  of  August,  1885,  at  ten 
o'clock  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
And  have  you  then  and  there  this  writ. 

Witness,  Hon.  Joseph  E.  Barnard,  presiding  justice  of  our  said  Su- 
[l.  s.]     preme  Court,  this  7th  day  of  August,  1885. 

Edwaed  M.  Cullen, 
Dated,  August  7,  1885.  ClerJc. 

Indorsed: — "The  within  writ  allowed  this  7th  day  of  August,  1885. 

"  Joseph  F.  Barnard, 

"Justice  Supreme  Court." 

Order  for  Peremptory  Writ  Following  Alternative  Writ  Issued  in 

First  Instance. 

(Caption  and  title.) 

The  relator  herein  having,  on  the  7th  day  of  August,  1885,  procured  an 
alternative  writ  of  mandamus  requiring  the  respondent  to  restore  him  to 
his  rights  and  privileges  as  a  member  of  said  respondent  corporation,  and 
said  writ  having  been  duly  served,  and  the  respondent  having  made  a  return 
to  said  writ,  and  the  issues  raised  by  said  writ,  and  the  said  return  having 
come  on  to  be  tried  at  a  circuit  of  this  court  for  the  county  of  Kings,  on 
the  25th  day  of  March,  1886,  and  it  having  been  agreed  by  the  parties  that 
the  issue  should  be  taken  from  the  jury  and  decided  by  the  court,  and  due 
deliberation  having  been  had,  and  the  court  having  duly  made  and  filed  its 
findings  of  fact  and  conclusions  of  law,  on  motion  of  Eugene  Fisher,  attorney 
for  the  relator,  it  is  now  hereby 

Ordered,  adjudged  and  decreed,  that  a  writ  of  peremptory  mandamus  do 
forthwith  issue  out  of  this  court  commanding  the  said  respondent,  The  Musi- 
cal Mutual  Protective  Union,  to  restore  the  relator,  Thomas  Deverell,  to  his 
rights  and  privileges  as  a  member  of  said  union;  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  relator,  Thomas  R.  Deverell,  re- 
cover from  the  respondent,  The  Musical  Mutual  Protective  Union,  the  sum 
of  four  hundred  dollars  ($400)  damages  and  fifty  dollars  ($50)  costs  and 
disbursements,  amounting  in  the  aggregate  to  the  sum  of  four  hundred  and 
fifty  dollars  ($450),  and  that  he  have  execution  therefor. 

Order    Stashing   Proceedings,   Pending   Appeal,  Made  on  the 

Argument. 

SUPREME  COURT. 


The  People  op  the  State  of  New  York, 


The      Boaed     of      Supervisors      op      the 
County  op  Ulster. 


An  application  having  been  this  day  made  for  a  writ  of  mandamus  direct- 
ing the  board  of  supervisors  of  the  county  of  Ulster  to  levy  and  assess  on 
the  taxable  property  of  said  county  the  sum  of  twenty-eight  thousand  and 
ninety-eight  dollars  ($28,098),  and  the  same  having  been  granted  by  order 
of  the  court,  after  hearing  I.  H.  Maynard,  Deputy  Attorney-General,  for  the 
motion,  and  J.  Newton  Piero,  opposed,  and  it  appearing  that  the  defendant 
is  about  taking  an  appeal  from  said  order,  on  motion  of  defendant's  counsel, 
it  is  ordered  that  all  proceedings  on  said  writ  be  stayed  until  the  expiration 


MANDAMUS.  1521 

of  the  time  to  appeal  from  said  order,  and  in  case  such  appeal  is  taken,  then 
that  all  proceedings  thereon  be  stayed  till  the  hearing  and  determination  of 
said  appeal. 

Enter  in  Ulster  county.  R.  "W.  Peckham. 

(Title.)  Demurrer  to  Alternative  Writ. 

The  defendant  herein  demurs  to  the  alternative  writ  of  mandamus  hereto- 
fore served,  on  the  grounds: 

First.  That  there  is  an  improper  joinder  of  parties  as  relators. 
Second.  That  the  causes  of  action  or  matters  set  out  as  the  grounds  for 
the  writ  are  improperly  joined. 

Third.  That  the  facts  set  out  in  the  afiSdavit  of  relators  are  insufficient  to 
entitle  them  to  the  relief  asked,  or  to  any  relief  by  way  of  mandamus. 

H.   Chipp,  Jr., 

Attorney  for  Defendant. 

Affidavit  for  Mandamus  to  Officer  of  Municipality. 


People  ex  eel.  EANSOM  QUA 

V. 

JOHN    E.     GAFFNEY,    as     Sewer.    Etc., 

COMMISSIONEK     OP     VILLAGE     OF     SAKATOGA 

Spbings. 


►  201  N.  Y.  535. 


Ransom  Qua,  being  duly  sworn,  deposes  and  says  that  he  is  a  citizen  of 
the  State  of  New  York,  and  of  the  United  States  and  resides  at  the  village 
of  Saratoga  Springs,  Saratoga  county,  N.  Y. 

That  the  above-named  John  E.  Gaffney,  since  on  or  about  the  1st  day  of 
May,  1910,  has  been  the  commissioner  and  has  constituted  the  sewer,  water 
and  street  commission  of  said  village  of  Saratoga  Springs,  N".  Y.  That  said 
village  of  Saratoga  Springs  is  a  municipal  corporation  duly  organized  and 
chartered  under  the  authority  of  the  Legislature  of  the  State  of  New  York. 

That  it  is  the  power  and  duty  of  said  sewer,  water  and  street  commission, 
under  the  charter  of  said  village  of  Saratoga  Springs,  to  appoint  a  superin- 
tendent of  streets  of  said  village ;  and  that  said  office  is,  and  has  been  since 
on  or  about  the  23d  day  of  March,  1910,  subject  to  the  civil  service  laws 
of  the  State  of  New  York,  said  Civil  Service  Commission  having  on  that  date 
placed  said  office  within  the  competitive  class. 

That  heretofore  and  on  or  about  the  25th  day  of  June,  1910,  deponent 
passed  an  open  competitive  examination  held  under  the  authority  and  super- 
vision of  the  said'  State  Civil  Service  Commission,  for  the  place  or  position 
of  superintendent  of  streets,  that  being  the  office  aforesaid,  and  was  placed 
upon  the  eligible  list  of  the  State  Civil  Service  Commission  and  was  so 
certified  by  said  State  Civil  Service  Commission  to  said  sewer,  water  and 
street  commission  and  commissioner,  orr  the  5th  day  of  July,  1910,  as  will 
more  fully  appear  by  the  certificate  of  said  State  Civil  Service  Commission 
which  is  hereto  annexed,  marked  "  Exhibit  A,"  and  hereby  referred  to  and 
made  part  of  this  affidavit. 

That  at  the  time  of  said  examination  the  said  office  of  superintendent  of 
streets  was  held  by  said  James  Morrissey  pursuant  to  a  provisional  appoint- 
ment pursuant  to  section  4  of  rule  8  of  the  said  State  Civil  Service  Com- 
mission, which  said  provisional  appointment  expired  on  the  15th  day  of  July, 
1910. 

That  deponent,  in  his  application  to  said  State  Civil  Service  Commission 
for  permission  to  take  such  examination,  which  application  was  duly  filed 
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with  said  State  Civil  Service  Commission,  stated  and  set  forth  that  he  had 
served  in  the  Union  army  during  the  late  Civil  War,  and  did  so  serve  for 
nearly  three  years,  that  he  was  honorably  discharged  from  said  army  at  the 
conclusion  of  the  war.  That  all  of  the  statements  and  allegations  set  forth  in 
said  petition  are  true. 

That  the  only  persons  certified  by  said  State  Civil  Ser\dce  Commission  as 
having  passed  such  examination  as  to  entitle  them  to  be  placed  upon  the 
eligible  list  for  appointment  to  said  office  of  superintendent  of  streets  were 
deponent,  said  James  Morrissey,  and  one  C.  H.  Eanulf  Compton,  and  that 
neither  said  James  Morrissey  nor  the  said  C.  H.  Eanulf  Compton  was  a 
veteran  of  either  the  army  or  navy  of  the  United  States  in  the  late  Civil  War, 
nor  entitled  to  any  preference,  under  the  law. 

That  on  the  9th  day  of  July,  1910,  deponent  was  duly  notified  by  said 
State  Civil  Service  Commission  that  he  was  entitled  to  appointment  to  said 
office,  a  copy  of  which  notification  is  hereto  annexed,  marked  "  Exhibit  B," 
and  is  hereby  made  a  part  of  this  affidavit;  and  that  in  pursuance  to  such 
notification,  deponent  on  the  11th  day  of  July,  1910,  duly  notified  said  State 
Civil  Service  Commission  and  said  John  Gaffney,  as  sewer,  water  and  street 
commissioner,  that  he  was  prepared  to  and  would  accept  such  appointment. 

That  on  the  15th  day  of  July,  1910,  said  John  E.  Gaffney,  as  sewer,  street 
and  water  commissioner,  refused  to  appoint  said  deponent  to  said  office,  a 
copy  of  the  letter  containing  such  refusal  being  hereto  annexed,  marked 
Exhibit  "  C,"  and  made  a  part  of  this  affidavit ;  and  said  John  E.  Gaffney,  as 
sewer,  water  and  street  commissioner,  did,  on  that  day,  appoint  said  James 
Morrissey  to  said  office  of  superintendent  of  streets  of  the  village  of  Saratoga 
Springs.  That  at  the  time  of  said  appointment  deponent  had  the  necessary 
qualification  and  fitness  to  discharge  the  duties  of  such  office  and  was  not  dis- 
qualified from  holding  such  office  on  account  of  age  or  any  physical  or  other 
disability. 

That  deponent,  by  reason  of  such  service  in  the  Union  army  in  the  late 
Civil  War,  was  by  law  entitled  to  preference  in  appointment  to  such  office 
over  said  James  Morrissey  and  said  C.  H.  Eanulf  Compton,  which  preference 
deponent  duly  claimed. 

That  on  or  about  the  16th  day  of  July,  1910,  said  John  E.  Gaffney,  as 
such  sewer,  water  and  street  commissioner,  transmitted  to  said  State  Civil 
Service  Commission  notice  of  the  appointment  of  said  James  Morrissey  to 
said  office  of  superintendent  of  streets  of  the  village  of  Saratoga  Springs,  and 
that  said  appointment  was  presented  to  said  State  Civil  Service  Commission 
at  a  meeting  thereof  held  in  New  York  city  on  the  22d  day  of  July,  1910. 
That  said  State  Civil  Service  Commission,  after  due  consideration,  and  after 
hearing  one  Irving  I.  Goldsmith,  of  counsel  for  said  John  E.  Gaffney,  as 
sewer,  water  and  street  commissioner,  and  said  James  Morrissey,  duly  re- 
fused to  accept  the  said  appointment  of  said  James  Morrissey  upon  the 
ground  that  the  name  of  a  veteran  of  the  Civil  War,  to  wit,  deponent, 
appeared  at  the  head  of  the  eligible  list  for  said  office.  That  on  or  about 
the  27th  day  of  July,  1910,  said  State  Civil  Service  Commission  duly  notified 
said  John  E.  Gaffney  as  sewer,  water  and  street  commissioner,  that  it  re- 
fused to  accept  the  appointment  of  the  said  James  Morrissey.  That  a  copy 
of  the  communication  from  said  State  Civil  Service  Commission  to  said  John 
E.  Gaffney  as  said  sewer,  water  and  street  commissioner,  containing  a  notifica- 
tion of  its  refusal  as  above  set  forth,  is  hereto  annexed,  marked  Exhibit  "  D," 
and  made  a  part  of  this  affidavit. 

That  the  refusal  of  said  John  E.  Gaffney,  as  sewer,  water  and  street 
commissioner,  to  appoint  deponent  to  said  office  as  above  set  forth,  was  not 
made  in  good  faith. 
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That  up  -until  on  or  about  the  1st  day  of  May,  1910,  said  John  E.  GafEney 
had  been  a  member  of  the  board  of  trustees  of  said  village  of  Saratoga 
Springs,  by  which  said  board  of  trustees  he,  on  or  about  the  said  1st  day  of 
May,  1910,  was  appointed  as  such  sewer,  water  and  street  commissioner. 

That  said  James  Morrissey  up  until  on  or  about  the  1st  day  of  May,  1910, 
was  a  member  of  the  said  board  of  trustees  of  said  village  of  Saratoga 
Springs.  That  on  or  about  the  said  1st  day  of  May,  1910,  said  James  Mor- 
rissey resigned  as  a  member  of  said  board  of  trustees,  and  was  appointed  by 
said  John  E.  Gaffney  as  sewer,  water  and  street  commissioner  to  the  office 
of  superintendent  of  streets  of  the  village  of  Saratoga  Springs.  That  one 
Prank  Wells  had  for  about  fourteen  years  prior  to  said  1st  day  of  May,  1910, 
occupied  said  office  of  superintendent  of  streets  of  said  village  of  Saratoga 
Springs,  and  that  it  was  notorious  that  he  exercised  the  duties  of  said  office 
capably  and  efficiently.  That  on  or  about  the  said  1st  day  of  May,  1910,  said 
Prank  Wells  was  removed  from  said  office  of  su,perintendent  of  streets  of  the 
village  of  Saratoga  Springs  by  said  John  E.  Gaffney  as  sewer,  water  and 
street  commissioner. 

That  said  John  E.  Gaffney,  as  sewer,  water  and  street  commissioner,  on 
or  about  the  said  1st  day  of  May,  1910,  appointed  his  brother,  Bartholomew 
J.  Gaffney,  to  the  position  of  clerk  of  said  sewer,  water  and  street  commission. 

That  on  or  about  the  said  1st  day  of  May,  1910,  said  John  E.  Gaffney,  as 
such  sewer,  water  and  street  commissioner,  appointed  Benjamin  E.  Calla- 
Ihan  to  the  position  of  assistant  superintendent  of  streets  of  the  village  of 
Saratoga  Springs. 

That  said  Benjamin  E.  Callahan  is  the  son  of  John  H.  Callahan,  one  of  the 
members  of  the  board  of  trustees  of  said  village  of  Saratoga  Springs. 

That  in  or  about  the  month  of  March,  1910,  said  board  of  trustees  of  the 
village  of  Saratoga  Springs,  appointed  one  John  T.  Maines  as  a  member  of 
the  board  of  health  of  said  village  of  Saratoga  Springs.  That  said  John  T. 
Maines  is  a  brother-in-law  of  said  John  E.  Gaffney. 

That  on  or  about  the  1st  day  of  May,  1910,  said  John  E.  Gaffney,  as 
sewer,  water  and  street  commissioner,  appointed  one  John  T.  Gorman  to 
the  position  of  caretaker  at  the  hackstand  in  said  village  of  Saratoga  Springs. 
That  said  John  T.  Gorman  is  a  brother-in-law  of  one  Patrick  Cavanaugh, 
who  np  to  within  a  few  months  last  past  was  a  member  of  said  board  of 
trustees  of  said  village  of  Saratoga  Springs. 

That  no  previous  application  has  been  made  for  an  order  in  this  proceeding 
or  for  an  order  to  show  cause. 

Wherefore,  deponent  prays  that  a  writ  of  mandamus,  peremptory  or 
alternative,  as  to  the  court  may  seem  proper,  shall  issue  against  said  John  E. 
Gaffney,  as  sewer,  water  and  street  commissioner  and  constituting  the 
sewer,  water  and  street  commission  of  said  village  of  Saratoga  Springs, 
commanding  him  forthwith  to  annul  the  appointment  of  said  James  Mor- 
rissey to  the  office  of  superintendent  of  streets  of  the  village  of  Saratoga 
Springs  as  above  set  forth  and  to  appoint  deponent  to  such  office  and  for  such 
other  and  further  order  in  the  premises  as  to  the  court  may  seem  just  and 
proper,  together  with  the  costs  of  this  proceeding. 

(Jurat.) 

(Exhibits  annexed.) 

Vol.  11  —  33 
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Petition  for  Peremptory  Writ,  to  Public  OflBcer. 

SUPREME  COURT  — New  York  County. 

The  People  op  the  State  op  New  Yoke 
EX  BEL.  THE  NATIONAL  PARK  BANK 

HERMAN  A.  METZ,  as  Compteollee  of 
THE  City  op  New  York,  and  DANIEL 
MOYNAHAN,  AS  Collector  of  Assess- 
ments AND  Arrears  of  the  City  of  New 
York. 


^  141  App.  Div.  600. 


To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  The  National  Park  Bank  respectfully  shows  as  follows: 

1.  Your  petitioner  is  a  domestic  corporation  located  in  the  State  of  New 
York  and  created  under  the  laws  of  the  United  States. 

2.  Your  petitioner  is  the  owner  in  fee  of  a  parcel  of  land  in  the  borough 
of  The  Bronx,  city  of  New  York,  formerly  and  prior  to  June  6,  1895,  in 
the  town  of  Westchester  in  Westchester  county.  Said  land  is  more  particu- 
larly described  as  follows: 

All  that  plot  of  land  in  the  borough  of  The  Bronx,  city,  county  and  State 
of  New  York,  being  known  as  Lot  No.  239  on  a  certain  map  entitled  "  Map 
of  Unionport,  Westchester  County,  New  York,"  Bennett  &  Savery,  civil  en- 
gineers, dated  November  1,  1852,  and  filed  in  the  office  of  the  register  of 
the  county  of  Westchester,  on  the  23d  day  of  August,  1854,  as  Map  No.  29, 
being  more  particularly  bounded  from  said  map  as  follows:  Northerly  by 
Tenth  street,  two  hundred  and  five  (205)  feet;  easterly  by  Lot  No.  238,'  two 
hundred  and  sixteen  (216)  feet;  southerly  by  Ninth  street,  two  hundred  and 
five  (205)  feet;  westerly  by  Avenue  E,  two  hundred  and  sixteen  (216)  feet. 

Said  premises  consist  of  an  uninclosed  vacant  plot  of  land. 

3.  Your  petitioner  acquired  title  to  said  premises  under  and  by  virtue  of 
two  deeds,  one  of  said  deeds  being  from  one  Charles  L.  Guy,  dated  September 
18,  1888,  acknowledged  September  29,  1888,  and  Recorded  October  3,  1888, 
in  the  office  of  the  register  of  New  York  county  in  liber  1146  of  conveyances, 
page  474,  and  the  other  of  said  deeds  being  from  one  Eliza  M.  Guy,  dated 
September,  1888,  acknowledged  September  20,  1888,  and  recorded  in  said 
register's  office  on  October  3,  1888,  in  liber  1146  of  conveyances,  page  477. 

4.  Your  petitioner  is  informed  and  believes  that  the  tax  upon  said  prem- 
ises for  the  year  1888,  amounting  to  eight  dollars  and  eighty-eight  cents 
($8.88),  as  appears  from  the  assessment-roll  under  and  pursuant  to  which 
said  tax  was  assessed,  has  never  been  paid.  That  on  or  about  October  1,  1889, 
one  Michael  Eauch,  then  supervisor  of  the  town  of  Westchester,  assumed  and 
purported  to  sell  said  premises  to  one  Benjamin  Sprague  for  the  term  of  one 
thousand  (1,000)  years,  said  alleged  sale  being  for  the  tax  above  mentioned 
together  with  certain  other  alleged  interest,  penalties  and  other  charges,  mak- 
ing in  all  the  sum'  of  ten  dollars  and  ninety-five  cents  ($10.95) ;  that  no  lease 
was  ever  delivered  by  said  supervisor  to  said  alleged  purchaser. 

5.  On  information  and  belief,  said  alleged  sale  was  void,  invalid  and  of  no 
effect.  Among  other  defects,  the  requirements  of  the  statute  providing  for 
the  assessment  of  said  premises  for  said  tax,  or  some  of  said  requirements, 
were  not  substantially  observed.  It  appears  from  the  assessment-roll  for  the 
year  1888  that  the  said  premises  were  not  properly  described  or  designated 
by  name.  A  column  in  said  assessment-roll  purports  to  be  devoted  to  a 
description  of  the  property  assessed,  but  there  is  no  description  given  of  the 
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premises  in  question.  Another  column  in  said  assessment-roll  purports  to  be 
for  the  "  Description  of  property  and  supposed  owner,"  but  no  particulars 
with  regard  to  said  premises  are  given  opposite  said  lot  No.  239.  Said 
alleged  sale  was  not  advertised  as  provided  by  law;  and  the  notice  of  sale,  if 
any  such  was  given,  did  not  contain  a  description  of  the  lands  and  premises 
to  be  sold,  as  provided  by  law.  A  notice  of  redemption  was  not  posted  or 
published  as  provided  by  law.  The  certificate  of  said  alleged  sale  was  not 
recorded  by  the  town  clerk  in  the  book  provided  for  that  purpose,  as  provided 
by  law.  The  said  certificate  was  not  alphabetically  indexed  by  the  treasurer 
of  Westchester  county  in  the  manner  provided  by  law,  among  other  things 
there  being  no  reference  to  any  map  filed  in  the  office  of  the  register  of  said 
county. 

6.  On  July  37,  1908,  petitioner  caused  to  be  tendered  to  James  J.  Dono- 
van, Jr.,  deputy  collector  of  assessments  and  arrears  for  the  borough  of  The 
Bronx,  city  of  New  York,  an  amount  in  excess  of  the  amount  for  which  said 
premises  were  sold,  as  aforesaid,  with  lawful  interest  to  date,  but  said  deputy 
collector  refused  to  accept  the  same  unless  ordered  by  the  court  so  to  do. 

7.  On  June  6,  1895,  a  portion  of  the  county  of  Westchester,  including  the 
premises  described  in  the  petition  herein,  was  pursuant  to  chapter  934  of  the 
Laws  of  1895,  annexed  to  and  became  a  part  of  the  city  of  New  York,  and  all 
claims  for  the  payment  of  arrears  of  taxes  upon  said  premises  became  by 
operation  of  law  the  property  of  the  city  of  New  York,  and  the  collector  of 
assessments  and  arrears  of  said  city  is  now  duly  empowered  as  part  of  his 
official  duties  to  receive  such  arrears  of  taxes. 

Wheeefoee,  your  petitioner  prays  that  a  peremptory  writ  of  mandamus 
issue  out  of  and  under  the  seal  of  this  court,  directed  to  Herman  A.  Metz,  as 
comptroller  of  the  city  of  New  York,  and  to  Daniel  Moynahan,  as  collector 
of  assessments  and  arrears  of  the  city  of  New  York,  commanding  said  comp- 
troller and  said  collector  of  assessments  and  arrears  to  receive  payment  of 
the  amount  for  which  said  premises  were  sold,  as  aforesaid,  with  lawful  inter- 
est, and  that  said  alleged  sale  be  canceled  of  record,  and  that  the  proper 
entries  be  made  of  such  payment  and  of  such  cancellation,  and  that  your 
petitioner  have  such  other  and  further  relief  as  may  be  just. 

The  National  Park  Bank  of  New  York, 
By  M.  H.  Bv7EE,  Cashier, 

(Add  verification.)  Petitioner. 

Petition  for  Writ  to  Public  Officer. 


In  be  Application   of   CHRISTOPHER   J. 
HEFFERNAN  fob  A  Peeemptoet  Weit 

OF  MANDAMUS. 


^People  ex  rel.  Heflfernan  v.  Dealy,  193 
N.   Y.   606. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Christopher  J.  Heffernan  respectfully  shows: 

1.  That  your  petitioner  is  now,  and  at  all  times  hereinafter  mentioned 
has  been,  and  still  is,  an  attorney  and  counsellor-at-law,  and  a  counsellor  of 
this  court,  duly  admitted  and  licensed,  residing  and  practicing  his  profession 
in  the  city  of  Amsterdam. 

2.  That  Jacob  H.  Dealy  is  now,  and  during  all  the  times  hereinafter  re- 
ferred to,  has  been,  and  still  is  the  mayor  of  said  city  and  is  the  presiding 
officer  of  the  common  council  thereof,  and  actually  presided  at  all  the  ses- 
sions of  said  common  council  during  the  times  hereinafter  referred  to. 
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That  under  and  by  virtue  of  the  provisions  of  the  city  charter  of  said  city 
said  common  council  is  composed  of  a  mayor  and  sixteen  aldermen. 

That,  among  other  things,  it  is  made  the  duty  of  the  mayor  of  said  city 
by  its  charter,  in  conjunction  v?ith  the  clerk  thereof,  to  sign  all  warrants 
ordered  by  the  common  council  and  draw  on  the  city  treasurer  of  said  city 
for  the  payment  of  money. 

That  said  common  council  is  by  its  charter  and  the  laws  of  this  State  au- 
thorized and  empowered  to  employ  an  attorney  and  counsel  for  the  trans- 
action of  its  legal  business,  and  to  make  full  compensation  for  the  perform- 
ance of  such  services. 

3.  That  on  the  1st  day  of  January,  1906,  the  common  council  of  said 
city,  at  a  regular  session  thereof,  duly  held  at  the  common  council  chambers, 
duly  adopted  and  passed,  and  the  same  was  approved  by  the  mayor  thereof, 
a  resolution,  a  copy  of  which  is  hereto  annexed,  marked  "A"  and  made  a 
part  hereof  appointing  and  employing  your  petitioner  as  attorney  and  counsel 
for  said  city  for  the  transaction  of  its  legal  business  for  one  year  from  the 
1st  day  of  January,  1906,  and  until  his  successor  should  be  appointed,  at  a 
salary  of  nine  hundred  dollars  ($900)  per  year,  as  more  fully  appears  from 
said  resolution. 

That  in  pursuance  of  the  terms  of  said  resolution  your  petitioner  accepted 
said  employment  and  entered  upon  his  duties  and  continued  therein  up  to 
and  including  the  31st  day  of  December,  1906,  and  during  said  term  actually 
performed  all  the  duties  enjoined  upon  him  by  the  terms  of  said  resolution. 
That  petitioner  has  beeri,  fully  paid  for  such  services  by  warrants  drawn 
upon  the  city  treasurer  of  said  city,  signed  by  the  mayor  and  countersigned 
by  the  clerk  thereof. 

4.  That  on  the  1st  day  of  January,  1907,  the  common  council  of  said  city, 
at  a  regular  session  thereof  duly  held  at  the  common  council  chambers,  duly 
adopted  and  passed,  and  the  same  was  approved  by  the  mayor  thereof,  a 
resolution,  a  copy  of  which  is  hereto  annexed,  marked  "  B "  and  made  a 
part  hereof,  appointing  and  employing  your  petitioner  as  attorney  and 
counsel  for  said  city  for  the  transaction  of  its  legal  business  for  one  year 
from  the  1st  day  of  January,  1907,  and  until  his  successor  should  be  ap- 
pointed, at  a  salary  of  nine  hundred  dollars  ($900)  per  year,  as  more  fully 
appears  from  said  resolution. 

That  in  pursuance  of  the  terms  of  said  resolution  your  petitioner  accepted 
said  employment  and  entered  upon  his  duties  and  continued  therein  up  to 
and  including  the  20th  day  of  January,  1908,  and  during  said  term  actually 
performed  all  the  duties  enjoined  upon  him  by  the  terms  of  said  resolution. 
That  petitioner  has  been  fully  paid  for  said  services  by  warrants  drawn  upon 
the  city  treasurer  of  said  city,  signed  by  the  mayor  and  countersigned  by 
the  clerk  thereof  up  to  and  including  the  31st  day  of  December,  1907. 

5.  That  on  the  21st  day  of  January,  1908,  said  common  council  at  a 
regular  session  thereof  duly  held  at  the  common  council  chambers,  by  a 
resolution  duly  adopted  and  passed,  a  copy  of  which  is  hereto  annexed,  marked 
"  C "  and  made  part  hereof,  appointed  and  employed  your  petitioner  as 
attorney  and  counsel  for  said  city  for  the  transaction  of  its  legal  business 
from  the  1st  day  of  Jannary,  1908,  for  one  year,  and  until  his  successor 
should  be  appointed,  at  a  salary  of  nine  hundred  dollars  ($900)  per  year, 
payable  in  equal  monthly  installments,  as  more  fully  appears  by  said 
resolution. 

That  in  pursuance  of  the  terms  of  said  resolution  your  petitioner  accepted 
said  employment  and  entered  upon  the  performance  of  his  duties  and  is  now 
and  ever  since  has  been  actually  performing  the  same. 
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6.  That  on  the  20th  day  of  February,  1908,  the  city  clerk  of  said  city 
properly  prepared  and  duly  countersigned  a  warrant  on  the  treasury  of  said 
city,  in  favor  of  your  petitioner,  for  the  payment  of  said  sum  of  seventy-five 
dollars  ($75),  the  amount  of  said  claim.  That  on  the  5th  day  of  March, 
1908,  at  the  request  of  your  petitioner,  Miss  Helen  A.  Grady  presented  said 
warrant  so  prepared  and  countersigned,  as  aforesaid,  to  said  Jacob  H.  Dealy, 
mayor  of  said  city,  and  then  and  there  requested  that  he,  the  said  Jacob  H. 
Dealy,  affix  his  signature  thereto,  as  more  fully  appears  by  the  affidavit  of 
Miss  Helen  A.  Grady  hereto  annexed,  marked  "  I "  and  made  part  hereof. 

7.  That  said  Jacob  H.  Dealy,  after  such  request  made  as  aforesaid,  wrong- 
fully, illegally,  unlawfully  and  in  violation  of  the  resolution  employing  your 
petitioner  as  attorney  and  counsel,  and  of  the  resolution  auditing  and  allow- 
ing said  claim  and  in  violation  of  his  duties  as  such  mayor,  neglected  and 
refused,  and  still  neglects  and  refuses  to  affix  his  signature  to  the  said  war- 
rant; that  as  hereinbefore  alleged,  petitioner  is  unable  to  obtain  payment  of 
said  claim  until  the  warrant  therefor  is  properly  signed  by  the  mayor  of 
said  city. 

8.  That  no  previous  or  other  application  has  been  made  for  the  relief 
herein  asked  for. 

WHEKEFOiffi,  your  petitioner  asks  that  a  peremptory  writ  of  mandamus 
may  issue  out  of  and  under  the  seal  oi  this  court  directed  to  said  Jacob  H. 
Dealy,  mayor  of  the  city  of  Amsterdam,  commanding  and  requiring  him  to 
immediately  affix  his  signature  to  the  warrant  herein  referred  to  in  payment 
of  your  petitioner's  claim,  and  for  such  other  and  further  relief  as  may  be 
just,  with  costs  of  this  application. 

Dated,  March  5,  1908. 

Christophee  J.  Hefferman, 

(Add  verification.)  Petitioner. 

(Exhibits  annexed,  also  affidavits.) 

Petition  for  Writ  of  Mandamus  to  Town  Board. 

►  105  App.  Div.  212. 


People  Ex  Rel.  LINN  L.  BOYCE 

V. 

BENAJAH   PAGE   et   al. 


To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  Linn  L.  Boyce  respectfully  shows: 

1.  That  your  petitioner  is  an  attorney  and  counsellor-at-law,  and  has  been 
since  November,  1875 ;  that  he  resides  at  Albany,  N".  Y. ;  but  during  the  per- 
formance of  the  services  hereinafter  stated  he  lived  at  Glpversville  in  said 
county  of  Hamilton. 

2.  That  (insert  names),  during  the  year  1904  were,  and  still  are,  the  acting 
town  auditors,  and,  as  such,  constitute  the  board  of  auditors  in  and  for  the 
town  of  Lake  Pleasant,  Hamilton  county,  IST.  Y. 

3.  That  on  or  about  November  30,  1896,  your  petitioner  was  retained  and 
employed  by  the  supervisor  of  the  said  town  of  Lake  Pleasant,  to  render  divers 
legal  and  other  services  (set  out  services  and  contract  under  which  they  were 
rendered) . 

That  your  petitioner  did  on  November  10,  1904,  present  before  the  board 
of  auditors  of  said -town  of  Lake  Pleasant,  consisting  of  (insert  names),  a 
duly  verified  account  of  his  claim  under  the  first  or  original  agreement  with 
said  Asa  Aird  as  supervisor,  made  in  November,  1896,  and  ratified,  approved 
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and  confirmed  as  hereinbefore  alleged  and  fully  set  forth,  in  the  sum  of  one 
thousand  five  hundred  and  thirty  dollars  and  thirty-five  cents  ($1,530.35), 
including  disbursements  and  interest,  and  being  present  before  said  board 
of  auditors,  requested  that  he  might  be  permitted  to  give  proof  under  oath 
before  them  of  said  claim  and  of  the  facts  hereinbefore  alleged,  which  the 
said  board  of  auditors  refused  to  permit. 

That  said  board  of  auditors  on  said  10th  day  of  November,  1904,  "dis- 
allowed "  said  claim  and  account,  for  the  reason  and  upon  the  ground  as 
publicly  stated  by  them  in  petitioner's  presence,  at  the  time  of  said  "  dis- 
allowance," that  petitioner  had  produced  no  written  contract  or  agreement 
with  the  supervisor  of  said  town  for  the  rendition  of  the  services  therein 
mentioned  or  for  petitioner's  compensation  therefor. 

That  when  said  board  of  auditors  voted  to  "  disallow "  petitioner's  claim, 
your  petitioner  requested  said  auditors  to  make  and  sign  a  certificate  thereof 
(stating  their  reason  therefor),  and  file  the  same  in  the  office  of  the  clerk 
of  said  town  of  Lake  Pleasant,  as  required  by  section  162  of  the  Town  Law; 
and  that  said  auditors  openly  and  'publicly  refused  to  make  and  sign  such 
certificate,  although  your  petitioner  prepared  such  certificate  himself  and 
requested  them  and  each  of  them  to  sign  the  same,  and,  as  petitioner  is 
informed  and  believes,  no  such  certificate  has  ever  been  made  or  filed  in 
said  town  clerk's  office,  except  as  hereinafter  stated. 

5.  That  petitioner's  claim  and  account  against  said  town  of  Lake  Pleasant, 
so  presented  before  the  said  board  of  auditors  as  aforesaid,  remains  wholly 
unpaid;  that  there  never  has  been  any  lawful  audit  thereof  on  the  merits. 

Wheeefoee,  your  petitioner  prays  that  a  peremptory  writ  of  mandamus 
in  the  first  instance  may  issue  to  (insert  names),  constituting  said  board 
of  auditors  of  the  town  of  Lake  Pleasant,  Hamilton  county,  N.  Y.,  command- 
ing them  to  reconvene  as  a  board  of  auditors  of  said  town  of  Lake  Pleasant, 
at  the  town  hall  in  said  to-\^'n,  at  a  time  to  be  named  in  said  writ,  and  recon- 
sider their  action  upon  the  claim  and  account  of  petitioner  for  the  sum  of 
one  thousand  five  hundred  and  thirty  dollars  and  thirtj'-five  cents  ($1,530.35), 
as  aforesaid,  and  receive  such  legal  proof  thereon  as  may  be  offered  in  behalf 
of  said  petition,  and  thereupon  reaudit  said  account,  and  make  and  file  in 
the  office  of  the  town  clerk  of  said  town  a  certificate  of  their  action,  and 
for  such  other  or  further  relief  in  the  premises  as  may  be  proper,  just  and 
equitable. 

(Add  verification.)  Petitioner. 

Writ  of  Mandamus  to  Town  Board  of  Auditors. 

(Special  Term  caption  and  title.) 

Upon  the  annexed  petition  and  affidavit  of  Linn  L.  Boyce,  verified  Decem- 
ber 2,  1904,  and  on  motion  of  Mead  &  Hatt,  his  attorneys,  let  the  above- 
named  (insert  names),  constituting  the  board  of  auditors  of  the  town  of 
Lake  Pleasant,  Hamilton  county,  N.  Y.,  or  their  attorney,  show  cause  at 
a  Special  Term  of  this  court,  to  he  held  at  the  town  hall,  in  the  village  of 
Saratoga  Springs,  N.  Y.,  on  the  10th  day  of  December,  1904,  at  the  opening 
of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
a  peremptory  writ  of  mandamus  should  not  issue  out  of  and  under  the  seal 
of  this  court,  directed  to  the  said  (insert  names),  constituting  the  board  of 
auditors  of  the  town  of  Lake  Pleasant,  Hamilton  county,  N.  Y.,  requiring 
them  to  reconvene  as  a  board  of  auditors  in  and  for  said  town  of  Lake 
Pleasant,  Hamilton  county,  N.  Y.,  at  the  town  hall  in  said  town  at  a  time 
to  be  named  in  such  writ,  then  and  there  to  reconsider  and  revoke  their 
action  of  November  10,  1904,  upon  the  claim  of  the  relator  for  one  thousand 
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five  hundred  and  thirty  dollars  and  thirty  cents  ($1,530.30) ;  to  permit  the  said 
relator  to  give  lawful  proof  of  his  said  claim ;  to  thereupon  reaudit  relator's 
said  claim,  and  to  thereupon  make,  sign  and  file  in  the  oQice  of  the  clerk 
of  said  tovifn  of  Lake  Pleasant  a  certificate  of  their  action  thereon  as 
required  by  section  163  of  the  Town  Law  and  why  such  other  and  further 
relief  should  not  be  accorded  in  the  premises  as  may  be  just  and  equitable. 

Siifiicient  cause  appearing  therefor,  let  service  of  this  order  and  of  the 
petition  and  affidavit  upon  which  it  is  granted,  of  less  than  eight  days,  to 
wit,  on  or  before  December  8,  1904,  be  deemed  sufficient. 

It  also  appearing  that  this  matter,  upon  the  merits,  is  triable  in  Fulton 
county,  let  all  papers  be  filed  and  orders  entered  in  Fulton  county  clerk's 
oSice.  Justice  Supreme  Court. 

Order  to  Show  Cause  why  Peremptory  Writ  should  not  Issue. 

(Caption.) 


The  People  of  the  State  of  New  York 


The  Board  op  Supervisors  of  the  County 
OF  Ulster. 


36  Hun,  491. 


Upon  the  annexed  petition  of  I.  H.  Maynard,  Deputy  Attorney- General 
of  the  State  of  New  York,  let  the  above-named,  the  board  of  supervisors  of 
the  county  of  Ulster,  or  its  attorneys,  show  cause  at  a  Special  Term  of  the 
Supreme  Court  to  be  held  in  and  for  the  county  of  Ulster,  at  the  courthouse 
in  Kingston,  N.  Y.,  on  the  3d  day  of  December,  1884,  at  one  o'clock  in  the 
afternoon  of  said  day,  why  a  peremptory  writ  of  mandamus  should  not 
issue  out  of  and  under  the  seal  of  this  court,  directed  to  the  above-named 
board  of  supervisors  of  the  county  of  Ulster,  requiring  the  said  board  of 
supervisors  thereafter  to  forthwith  raise  by  taxation  upon  the  taxable  prop- 
erty situated  in  the  said  county  of  Ulster,  State  of  New  York,  in  the  same 
manner  as  other  State  taxes  are  raised,  an  amount  sufficient  to  pay  the  in- 
debtedness of  said  county  mentioned  in  the  said  affidavits  annexed,  to  the 
State  of  New  York,  and  why  such  other  and  further  relief  should  not  be 
accorded  in  the  premises  as  may  be  just,  and  let  service  of  this  order  of  less 
than  eight  days,  to  wit,  on  or  before  the  2d  day  of  December,  1884,  be  deemed 
sufficient,  cause  thereior  appearing  in  said  petition  annexed. 

Dated  Albany,  Decemier  1,  1884.  C.  E.  Ingalls, 

Justice  Supreme  Court. 

Order  for  Peremptory  Writ. 

(Caption  and  title.) 

The  order  to  show  cause  herein  granted  at  Albany  Special  Term,  on  the 
1st  day  of  December,  1884,  and  made  returnable  on  the  2d  day  of  December, 
1884,  at  Kingston  Special  Term,  having  been  continued  from  said  return 
day  until  the  present  term  of  this  court,  and  coming  on  to  be  heard;  after 
reading  and  filing  the  petition  of  Isaac  H.  Maynard,  Deputy  Attorney-Gen- 
eral, verified  December  1,  1884,  and  said  order  to  show  cause^  and  the 
affidavit  of  F.  B.  Delehanty,  sworn  to  December  1,  1884,  and  after  hearing 
the  Hon.  Isaac  H.  Maynard,  of  counsel  for  the  plaintiffs,  for,  and  J.  N. 
Fiero,  Esq.,  of  counsel  for  said  defendant,  in  opposition  thereto,  it  is 

Ordered,  that  the  prayer  of  said  petition  be  and  the  same  is  hereby 
granted,  and  that  a  peremptory  writ  of  mandamus  issue  out  of  and  under 
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the  seal  of  this  court,  directed  to  the  above-named  board  of  supervisors  of 
Ulster  county,  and  requiring  said  board  thereafter  to  forthwith  raise  by 
taxation  upon  the  taxable  property  situated  in  said  county  of  Ulster,  in  the 
same  manner  as  other  State  taxes  are  raised,  the  sum  of  twenty-eight  thou- 
sand and  ninety-eight  dollars  and  twenty-two  cents  ($28,098.22),  with  in- 
terest thereon  from  December  1,  1884,  said  sum  being  the  amount  of  the 
indebtedness  of  said  county  to  the  State  of  New  York,  and  pay  the  same 
into  the  treasury  of  the  State. 

Said  plaintiffs  are  hereby  allowed  the  sum  of  fifty  dollars  ($50)  as  their 
costs  of  this  proceeding. 

Enter  in  Albany  county. 

E.  W.  Peckham, 
Justice  Supreme  Court. 

(Title.)  Peremptory  Writ. 

The  People  of  the  State  of  New  York,  to  the  Board  of  Supervisors  of  Ulster 
County : 

Whereas,  it  appears  to  us  from  the  petition  of  Isaac  H.  Maynard,  Deputy 
Attorney- General,  verified  December  1,  1884,  that  the  said  county  of  Ulster 
is  indebted  to  the  State  of  New  York  for  unpaid  certificates  assigned  by  the 
Comptroller  to  said  county  in  pursuance  of  the  provisions  of  the  several  acts 
of  the  Legislature  in  said  petition  referred  to,  in  the  sum  of  twenty-eight 
thousand  and  ninety-eight  dollars  and  twenty-two  cents  ($38,098,23),  with 
interest  from  December  1,  1884,  and  that,  nevertheless,  you  have  imjustly  re- 
fused to  raise  by  taxation,  or  cause  to  be  raised,  as  required  by  law,  the  amount 
due  the  State  by  reason  of  the  facts  in  said  petition  stated  as  appears  there- 
from, and  which  petition  we  have  adjudged  to  be  true  as  appears  to  us  of 
record : 

Now,  therefore,  we  command  you  forthwith  to  raise,  or  cause  to  be  raised, 
by  taxation  upon  the  taxable  property  situated  in  said  county  of  Ulster, 
in  the  same  manner  as  other  State  taxes  are  raised,  the  said  sum  of  twenty- 
eight  thousand  and  ninety-eight  dollars  and  twenty-two  cents  ($28,098,23), 
with  interest  thereon  from  December  1,  1884,  and  pay  the  same  into  the  treas- 
ury of  the  State  of  New  York. 

And  in  what  manner  this,  our  command,  is  executed,  make  appear  to  our 
said  Supreme  Court  at  its  Special  Term,  to  be  held  in  the  city  of  Albany 
on  the  9th  day  of  February  next,  then  and  there  returning  this  our  writ  ac- 
cording to  the  provisions  of  title  2,  chapter  16  of  the  Code  of  Civil  Procedure. 
Witness,  the  Hon.  Eufus  W.  Peckham,  justice  of  our  said  court,  at  the 
[l.  s.]  City  Hall  in  Albany,  this  9th  day  of  January,  A.  D.,  1885. 
D.  O'Brien,  Wm.  D.  Strevell, 

Attorney-General.  Clerk. 
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Order  for  Writ  of  Mandamus. 

At  a  Special  Term  of  the  Supreme  Court  in  and  for  the  county  of  Eiehmond, 
held  at  the  borough  hall  at  St.  George,  in  said  county,  on  the  18th  day 
of  July,  1910.  ^  ^ 

Present :  Hon.  Lester  W.  Clark,  Justice. 


►202  N.  Y.  515. 


WILLIAM  E.  WILLCOX  and  Othebs,  Con- 

STITXrriNQ  THE  PUHLIC  SERVICE  COMMIS- 
SION OF  THE  State  of  New  York  for  the 
FiEST  District, 

Complainants, 

V. 

KICHMOND  LIGHT  &  RAILROAD  COM- 
PANY and  STATEN  ISLAND  MIDLAND 
RAILWAY  COMPANY, 

Defendants. 

The  complainants  having  moved  this  court  for  an  order  to  show  cause  why 
a  writ  of  mandamus,  pursuant  to  the  provisions  of  section  57  of  the  Public 
Service  Commissions  Law  (chap.  429,  L.  1907),  should  not  issue,  which  order 
was  granted  at  a  Special  Term  of  this  court,  held  by  the  Hon.  Lester  W. 
Clark,  at  the  borough  hall  at  St.  George  in  the  county  of  Eiehmond  on 
November  6,  1909,  and  said  motion  coming  on  to  be  heard,  pursuant  to 
adjournment,  on  N"ovember  37,  November  29  and  December  1,  1909,  pur- 
suant to  said  order  to  show  cause,  and  the  court  having  inquired  into  all  the 
facts  and  circumstances  and  testimony  having  been  taken  and  documentary 
evidence  introduced. 

Now,  upon  reading  and  filing  the  original  petition  of  William  E.  Will- 
cox  and  others,  constituting  the  Public  Service  Commission  for  the  First 
District,  and  the  amended  petition  of  the  same  complainants,  verified  De- 
cember 1,  1909 ;  the  order  to  show  cause,  dated  November  6,  1909 ;  the 
answer  of  the  Eiehmond  Light  &  Eailroad  Company  and  the  Staten  Island 
Midland  Eailway  Company,  verified  December  1,  1909,  and  upon  all  the 
testimony  and  evidence  herein,  and  after  hearing  Arthur  DuBois,  Esq.,  of 
counsel  for  complainants  for  the  motion,  and  Adrian  H.  Larkin,  Esq.,  Lewis 
H.  Preedman,  Esq.,  and  Henry  V.  Poor,  Esq.,  of  counsel  fox  the  defendants 
in  opposition  thereto, 

Now,  on  motion  of  George  S.  Coleman,  Esq.,  attorney  for  said  complain- 
ants, it  is  hereby  Ordered  and  adjudged: 

I.  That  the  prayer  of  said  petition  be  and  the  same  is  hereby  granted  and 
that  a  peremptory  writ  of  mandamus  issue  out  of  and  under  the  seal  of  this 
court,  directed  to  the  above  named  Eiehmond  Light  &  Eailroad  Company 
and  the  Staten  Island  Midland  Eailway  Company  and  requiring  said  rail- 
road companies  forthwith  to  issue  to  and  receive  from  each  other  transfers 
good  for  carriage  of  each  passenger  paying  a  fare  of  five  cents  upon  one 
continuous  trip  within  the  limits  of  the  former  village  of  New  Brighton 
between  and  over 

(1)  The  Castleton  Avenue,  sometimes  called  the  Brighton  Heights'  line 
of  the  Eiehmond  Light  &  Eailroad  Company,  and  the  Manor  Eoad  line  of 
the  Staten  Island  Midland  Eailway  Company,  the  said  transfers  to  be  given 
upon  demand  and  to  be  received  at  each  of  the  following  points : 

(a)  Intersection  of  Columbia  street  and  Castleton  avenue; 

(b)  Intersection  of  Castleton  avenue  and  Broadway;  and  between  and  over 

(2)  The  Elizabethport  Ferry  line   of  the  Eiehmond  Light  &  Eailroad 
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Company,  and  the  Manor  Road  line  of  the  Staten  Island  Midland  Eailway 
Company,  the  said  transfers  to  be  given  upon  demand  and  to  be  received  at 
the  following  point: 

(a)   Intersection  of  Broadway  and  Eichmond  terrace. 

II.  That  the  complainants,  William  R.  Willcox  and  others,  constituting 
the  Public  Service  Commission  for  the  First  District,  recover  of  defendants, 
the  Richmond  Light  &  Railroad  Company  and  the  Staten  Island  Midland 
Railway  Company,  fifty  dollars  ($50)  costs  hereby  allowed  and  their  dis- 
bursements to  be  taxed.  Lester  W.-  Clark, 

Enter  in  Richmond  county.  Justice  Supreme  Court. 

Writ  of  Mandamus.    (202  N.  Y.  515.) 

(Title.) 

The  People  of  the  State  of  New  York  to  Richmond  Light  and  Railroad  Com- 
pany and  Staten  Island  Railway  Company: 

Whereas,  it  appears  to  us  from  the  original  petition  of  William  R.  Will- 
cox and  others,  constituting  the  Public  Service  Commission  for  the  First 
District,  and  the  amended  petition  of  the  same  complainants  verified  Decem- 
ber 1,  1909,  that  said  Eichmond  Light  &  Railroad  Company  and  Staten 
Island  Midland  Railway  Company  are  failing  and  omitting  and  have  wholly 
failed  and  omitted  prior  to  December  1,  1909,  to  issue  to,  and  receive  from, 
each  other,  transfers  good  for  carriage  of  each  passenger  paying  a  fare  of 
five  cents  upon  one  continuous  trip  within  the  limits  of  the  former  village 
of  New  Brighton  over  certain  of  their  respective  lines, 

ISTow,  therefore,  we  command  you  and  each  of  you  forthwith  to  issue  to 
and  receive  from  each  other  transfers  good  for  carriage  of  each  passenger 
paying  a  fare  of  five  cents  upon  one  continuous  trip  within  the  limits  of  the 
former  village  of  New  Brighton  between  and  over 

(1)  The  Castleton  Avenue,  sometimes  called  the  Brighton  Heights'  line 
of  the  Richmond  Light  &  Railroad  Company,  and  the  Manor  Road  line 
of  the  Staten  Island  Midland  Railway  Company,  the  said  transfers  to  be 
given  upon  demand  and  to  be  received  at  each  of  the  following  points : 

(a)  Intersection  of  Columbia  street  and  Castleton  avenue; 

(b)  Intersection  of  Castleton  avenue  and  Boardway;  and  between  and  over 

(2)  The  Elizabethport  Perry  line  of  the  Richmond  Light  &  Railroad 
Company,  and  the  Manor  Road  line  of  the  Staten  Island  Midland  Railway 
Company,  the  said  transfers  to  be  given  upon  demand  and  to  be  received 
at  the  following  point: 

(a)  Intersection  of  Broadway  and  Richmond  terrace. 

And  in  what  manner  this,  our  command,  is  executed  make  appear  to  our 
said  Supreme  Court  at  its  Special  Term  to  be  held  at  the  Borough  Building 
in  the  borough  of  Richmond,  on  the  15th  day  of  October,  1910,  at  the  open- 
ing of  the  court,  then  and  there  returning  this  our  writ  according  to  the 
provisions  of  title  2,  chapter  16  of  the  Code  of  Civil  Procedure. 

Witness,  the  Hon.  Lester  W.  Clark,  justice  of  our  said  court  at  the 

[l.  s.]     County  Court  House  in  Richmond,  this  19th  day  of  July,  1910. 

C.   L.   BOSTWICK, 

Cleric. 

The  within  writ  is  hereby  allowed. 

Dated,  July  18,  1910. 

Lester  W.  Clark, 
Justice  Supreme  Court. 
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Return  of  Compliance  with  Writ. 
(Title.) 

The  return  of  the  defendants  to  the  peremptory  writ  of  mandamus  granted 

herein  on  the day  of ,  shows  to  the  court  that,  on  the 

day  of  December, ,  we  met  at  the  time  and  place  commanded 

in  the  writ,  and  proceeded  to  act  in  accordance  with  the  directions  therein 
contained,  and  we  certify  and  return  that  we  apportioned  the  debts  owing  by 

the  old  town  of  Kingston  at  the  time  of  its  division,  in ,  as  follows, 

upon  the  towns  of  Ulster,  Kingston  and  so  much  of  Woodstock  as  was  annexed 
thereto  from  said  town  of  Kingston,  as  follows,  viz. :  That  the  town  of  Ulster 
be  charged  with  nine  thousand  and  ninety-six  ten-thousandths  (.9096)  of 
the  whole  indebtedness  of  said  town  of  Kingston  as  it  existed  at  the  time 
of  such  division;  that  the  town  of  Kingston  be  charged  with  fifty-three- 
thousandths  (.053)  per  cent,  of  said  indebtedness,  and  that  the  portion  of 
the  town  of  Woodstock  annexed  to  said  town  from  the  old  town  of  Kingston 
be  charged  with  three  hundred  and  seventy-four  ten-thousandths  (.0374)  per 
cent,  thereof. 

We  further  certify  and  return  that  from  the  abstracts  presented  to  us  we 
find  the  indebtedness  of  said  old  town  of  Kingston,  at  the  time  of  the  division, 
to  have  been  the  sum  of  twenty-two  thousand  five  hundred  and  seventy-three 
dollars  and  thirty-eight  cents  ($22,573.38). 

In  witness  whereof,  the  members  of  said  board  of  apportionment  have  here- 
unto affixed  their  signatures,  this day  of 

(Signed  by  members  individually). 

M.   SCHOONMAKEE, 

Attorney  for  Defendants. 

(Title.)  Judgment. 

A  peremptory  writ  of  mandamus  having  issued  out  of  this  court  after  due 

notice  to  the  defendants  herein,  on  order  of  Special  Term,  granted  

,  in  and  by  which  these  defendants  were  directed  to  meet  at  the 

house  of  Bernard  Johnson,  in  the  town  of  Ulster,  on  the , 

then  and  there  to  apportion  the  debts  owing  by  the  old  town  of  Kingston, 
between  the  towns  of  Ulster,  Kingston  and  a  portion  of  Woodstock,  and 
granting  fifty  dollars  ($50)  costs  and  their  disbursements  to  relators,  and 
the  defendants  having  made  and  filed  the  certificate  required  by  such  order 
and  writ  and  return  thereto: 

Now,  on  motion  of  F.  L.  &  T.  B.  Westbrook,  attorneys  for  relators,  it  is 

Adjudged,  that  the  town  of  Ulster  be  charged  with  nine  thousand  and 
ninety-six  ten-thousandths  (.9096)  per  cent,  of  the  whole  indebtedness  of 
the  said  town  of  Kingston  as  it  existed  before  the  division;  that  the  town  of 
Kingston  be  charged  with  five  hundred  and  thirty  ten-thousandths  (.0530) 
per  cent,  of  the  whole  indebtedness  of  said  town  of  Kingston  as  it  existed 
before  the  division.  That  the  portion  of  the  tovm  of  Woodstock  annexed  to 
said  town  from  the  old  town  of  Kingston  be  charged  with  three  hundred  and 
seventy-four  ten-thousandths  (.0374)  per  cent,  of  the  whole  indebtedness  of 
said  town  of  Kingston  as  it  existed  before  the  division ;  it  is  further 

Adjudged,  that  the  plaintiff's  relators  recover  of  the  defendants,  Lorenzo 
Dunnegan,  Martin  E.  Hendricks,  Albert  H.  Vosburgh  and  Andrew  Elting, 
the  sum  of  seventy-two  dollars  and  sixty-nine  cents  ($72.69),  cost  and  dis- 
bursements, and  have  execution  therefor. 

M.  S.  Decker, 

Deputy  Cleric. 
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Precedents  for  Procedure  where  Peremptory  Writ  is  Asked  for 
and  Alternative  Writ  Awarded  and  Relator  Succeeds  on  Trial. 

(Title.)  Petition  for  Writ. 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  the  Argus  Company  respectfully  shows : 

1.  That  it  is  a  corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  this  State. 

2.  That  heretofore,  and  at  least  twenty  days  previous  to  the  15th  day  of 
Decori-\ber,  1885,  the  Comptroller  and  Secretary  of  State  caused  to  be  pub- 
lished, as  provided  for  in  section  1  of  chapter  215  of  the  Laws  of  1881,  a 
notice  that  sealed  proposals  would  be  received  for  doing  the  public  or  legis- 
lative printing  for  two  years,  from  January  1,  1886. 

That  during  the  time  when  such  publication  was  made,  and  down  to  and 
including  December  31,  1885,  Joseph  B.  Carr  was  such  Secretary  of  State, 
and  Alfred  C.  Chapin  was  Comptroller,  of  the  State  of  New  York. 

That  said  Secretary  and  Comptroller  duly  met  at  the  time  appointed  and 
opened  the  bids  received  pursuant  to  said  notice,  and  said  public  officers  could 
not  agree  upon  the  person  or  corporation  to  whom  the  award  for  such  print- 
ing should  be  made. 

That  on  the  31st  day  of  December,  1885,  the  said  Secretary  and  Comp- 
troller could  not  come  to  an  agreement,  and  on  said  date  the  terms  of  office 
of  said  Secretary  and  Comptroller  expired.  That  on  the  1st  day  of  January, 
1886,  Frederick  Cook  was  the  duly  qualified  Secretary  of  State  and  the  suc- 
cessor of  said  Carr  as  such  Secretarjr,  and  Alfred  C.  Chapin,  the  duly  quali- 
fied Comptroller  of  said  State  and  his  own  successor  in  said  office.  That  on 
said  1st  day  of  January,  1886,  the  said  Secretary  of  State  and  said  Comp- 
troller met  and  considered  such  bids,  and  awarded  and  executed  the  contract 
for  doing  the  public  and  legislative  primting  for  the  term  of  two  years,  from 
January,  1886,  to  the  relator. 

A  copy  of  said  contract,  which  was  duly  executed  by  the  relator,  is  hereto 
annexed  and  marked  "A,"  and  forms  a  part  hereof. 

3.  That  by  the  statutes  of  this  State,  especially  chapters  215  and  621  of 
the  Laws  of  1881,  it  is  among  other  things  therein  provided  that  it  should 
be  the  duty  of  the  person  to  whom  the  contract  to  do  the  public  or  legisla- 
tive printing  should  be  awarded  to  print  seven  hundred  and  nineteen  copies 
of  the  Journals  of  each  house,  as  the  same  shall  from  time  to  time  be  delivered 
to  him  by  the  clerks  of  the  Senate  and  Assembly  respectively. 

Also  to  print  seven  hundred  and  nineteen  copies  of  the  messages  from 
the  Governor,  reports  of  standing  or  select  committees,  and  reports  and  com- 
munications made  in  pursuance  of  laws,  or  of  a  resolution  of  either  house, 
which  matters  are  generally  known  as  "  documents,"  whenever  ordered  by 
the  house  to  which  siich  message,  report,  or  communication  shall  be  made. 
Also  to  print  for  the  use  of  the  members  of  the  Legislature  during  its  session, 
six  hundred  and  forty  copies  of  every  bill,  the  printing  of  which  shall  be 
ordered  by  either  house.  And  it  was  further  provided,  that  the  said  bills 
and  journals  should  be  printed  and  distributed  by  the  said  printer  within 
forty-eight  hours  after  the  same  were  placed  in  his  hands. 

That  Charles  A.  Chickering  is  the  clerk  of  the  Assembly  of  this  State, 
and  has  the  custody,  control,  and  possession  of  the  bills  introduced  in  the 
Assembly  and  ordered  printed,  and  is  the  keeper  and  custodian  of  the  journal 
of  the  Assembly;  that  since  the  making  of  the  said  contract  with  the  peti- 
tioner the  said  clerk  has  kept  and  has  in  his  possession  the  Journal  of  the 
Assembly  of  this  State,  and  various  bills  introduced  into  that  body  ordered 
to  be  printed,  and  numerous  messages,  reports,  and  documents  duly  ordered 
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to  be  printed ;  that  the  petitioner  is  advised  by  his  coimsel  that  it  is  the  duty 
of  said  clerk  to  deliver  the  said  journal  and  the  said  bills  and  documents  to 
the  petitioner  to  be  printed  under  its  contract,  and  that  it  is  a  matter  of 
public  concern  that  such  matter  be  promptly  printed  under  the  contract  and 
by  the  petitioner. 

4.  That  said  Charles  A.  Chickering  has  been  heretofore  duly  requested 
by  your  petitioner  to  deliver  and  convey  to  it  the  Journals,  bills,  and  "  docu- 
ments "  of  said  body,  and  the  materials  and  "  copy "  thereof  and  therefor, 
for  the  printing  of  the  same  in  accordance  with  said  contract,  but  he  has 
refused  and  neglected  so  to  do,  and  still  neglects  and  refuses  to  do  so,  in 
neglect  and  violation  of  his  duty. 

Wheeefore,  your  petitioner  asks  that  a  peremptory  -writ  of  mandamus  may 
i^sue  out  of  this  court,  directed  to  said  Charles  A.  Chickering,  clerk  of  the 
Assembly  of  this  State,  and  his  assistants  and  subordinates,  to  deliver,  or 
cause  to  be  delivered  to  your  petitioner,  the  journals,  bills,  and  documents 
of  said  body,  and  the  material  and  "copy"  thereof  and  therefor,  for  the 
printing  and  delivery  of  the  same  in  accordance  with  the  provisions  of  said 
contract. 

The  Ahgus  Company, 

Dated,  Albany,  February  17,  1886.         Per  W.  H.  Johnson,  Manager. 
(Add  verification  as  to  complaint.) 

SUPREME  COURT.  Order  to  Show  Cause. 


In  the  Matter  of  the  Appucation  of  the 
ARGUS  COl'IPANY  fob  a  weit  of 
Mandamus. 


On  the  foregoing  papers  let  Charles  A.  Chickering,  clerk  of  the  Assembly 
of  the  State  of  New  York,  show  cause  at  a  Special  Term  of  the  Supreme 
Court  to  be  held  at  the  chambers  of  Mr.  Justice  Ingalls,  in  the  city  of  Troy, 
on  the  first  Monday  of  February,  1886,  why  a  writ  of  peremptory  mandamus 
should  not  issue  out  of  this  court,  directing  him  and  his  assistants  and  sub- 
ordinates, and  all,  each  and  every  person  who  acts  in  that  capacity,  to  deliver 
to  the  Argus  Company,  the  petitioner  herein,  the  bills,  journals,  and  docu- 
ments of  the  Assembly  of  this  State,  and  the  material  and  "  copy "  thereof 
and  therefor  for  the  printing  of  the  same,  in  accordance  with  the  require- 
ments of  the  law,  or  fox  such  other  and  further  order  in  the  matter  as  to  the 
court  may  seem  proper. 

Service  of  this  order  less  than  eight  days  and  on  or  before  the  39th  day 
of  January,  1887,  to  be  sufficient.  R.  W.  Pbckham. 

Albany,  January  38,  1886.  Justice  Supreme  Court. 

Affidavit  to  Oppose  Application  for  Peremptory  Writ. 
SUPRJfiMB  COURT. 


In  the  Matter  of  the  Appucation  qf  the 
ARGUS     COMPANY    fob     a     Writ    of 

DAMTTS. 


City  and  County  of  Albany,  ss.: 

John  D.  Parsons,  of  said  city  and  county,  being  duly  sworn,  says  that  he 
denies  that  a  copy  of  the  contract  annexed  to  the  petition  herein  was  duly  or 
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legally  executed  or  signed  by  the  Hon.  A.  C.  Chapin,  Comptrolller,  or  Fred- 
erick Cook,  Secretary  of  State,  or  by  said  Argus  Company,  or  that  the  same 
is  a  legal  or  valid  contract. 

Deponent  further  alleges  and  states  that  the  Comptroller  signed  and  exe- 
cuted said  contract  December  31,  1885 ;  that  the  Secretary  of  State  did  not 
become  such  or  sign  said  contract  until  January  1,  1886;  deponent  further 
denies  that  after  said  Secretary  of  State  became  such,  the  Secretary  of  State 
and  Comptroller  met  and  considered  the  said  contract,  or  the  propriety  of 
making  the  same,  or  the  facts  relative  to  the  propriety  of  making  the  same, 
as  they  were  required  by  law  to  do,  and  alleges  that  they  did  not  meet  and 
consider  said  contract  or  the  propriety  of  making  the  same,  or  the  facts  rela- 
tive thereto  or  affecting  the  same. 

That  these  denials  and  allegations  are  made  upon  information  and  belief, 
and  upon  statements  and  evidence  under  oath,  by  said  Comptroller  and  Secre- 
tary of  State  as  witnesses  before  joint  committees  of  the  Senate  and  Assembly. 

That  the  firm  of  Weed,  Parsons  &  Co.  duly  made  and  delivered  to  the 
Secretary  of  State  and  Comptroller,  on  or  about  the  15th  day  of  December, 
1885,  sealed  proposals  for  the  printing  provided  to  be  done  under  the  said 
law  of  1881,  for  two  years,  commencing  on  the  1st  day  of  January  thereafter, 
in  accordance  with  the  said  law  and  the  advertisement  for  proposals;  that 
the  amount  of  their  said  bid  and  proposals  is  correctly  stated  in  schedule  "A," 
and  under  and  following  their  name,  which  bid  and  proposal  of  said  firm  was 
the  lowest  offer  or  bid  to  do  such  printing  of  any  of  the  offers  or  bids  delivered 
to  or  received  by  the  said  Secretary  of  State  and  Comptroller  therefor.  That 
said  Weed,  Parsons  &  Co.  gave  security  in  a  bond  to  the  People  of  the  State 
of  New  York,  to  the  satisfaction  of  the  Secretary  of  State  and  Comptroller, 
for  the  faithful  performance  of  the  contract  for  such  printing. 

(Jurat.)  (Signature.) 

Order  for  Alternative  Writ  of  Mandamus. 


In  the  Matteb  of  the  Application  of  the 
ARGUIS  COMPANY  fob  a  Wbit  of  Man- 
Mandamus. 

V. 

CHARLES  A.  OHICKERING,  as  CuaiK  or 
THE    Assembly   of   the    State   of   New 

YOBK. 


(Caption.) 


On  reading  and  filing  the  petition,  order  to  show  cause,  orders  of  ad- 
journment to  this  term,  and  amended  petition  on  the  part  of  the  petitioner, 
and  the  affidavits  of  John  W.  Vrooman  and  Charles  A.  Chickering  and  John 
D.  Parsons,  and  after  hearing  Samuel  Hand  and  S.  W.  Eosendale,  for  the 
petitioner;  Hamilton  Harris  and  N.  C.  Moak,  for  the  defendants,  opposed; 
it  is 

Ordered,  that  an  alternative  mandamus  issue  out  of  and  under  the  seal 
of  this  court,  directed  to  said  defendant,  commanding  him  and  his  assistants 
and  subordinates  to  deliver,  or  cause  to  be  delivered,  to  the  Argus  Company, 
the  relator,  the  journals,  bills,  and  documents  of  the  Assembly  and  Senate 
respectively,  and  the  material  or  "  copy  "  thereof  and  therefor,  for  the  print- 
ing and  delivering  of  the  same  in  accordance  with  the  provisions  of  the 
contract  in  the  petition  referred  to. 

Enter  in  Albany  county.  W.  L.  Learned. 

Justice  Supreme  Court. 
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Alternative  Writ. 
The  People  of  the  State  of  New  Yorlc,  on  the  Relation  of  the  Argus  Company, 
to   Charles  A.   Chickeking,  Clerk  of  the  Assembly  of  the  State   of 
New  York,  Greeting: 
Whereas,  as  is  alleged  by  the  Argus  Company,  of  the  city  of  Albany 
(here  insert  substantially  and  in  form,  as  in  a  pleading,  the  allegations  of 
the  petition,  by  which  the  proceeding  was  commenced) ;  and 

Whereas,  an  order  was  made  by  this  court,  on  the  28th  day  of  January, 
1886,  commanding  you  to  show  cause  why  a  writ  of  peremptory  mandamus 
should  not  issue  out  of  this  court,  directing  you  to  comply  with  the  prayer 
of  the  petition  made  by  said  Argus  Company  (recite  prayer) ;  and 

Whereas,  on  the  23d  day  of  February,  1886,  you  filed  affidavits  in  this 
court  denying  some  of  the  material  facts  set  out  in  such  petition,  and  an 
order  was,  therefore,  made,  directing  that  an  alternative  writ  of  mandamus 
issue  as  therein  set  forth  at  length: 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  be  done  in 
this  behalf  to  it,  the  Argus  Company,  do,  therefore,  command  you  that 
immediately  after  the  receipt  of  this  writ,  you,  your  assistants,  and  subor- 
dinates deliver,  or  cause  to  be  delivered,  to  the  Argus  Company,  the  relator, 
the  journals,  bills,  and  documents  of  the  Assembly  and  the  matter  or  ''copy" 
thereof  and  therefor  for  the  printing  and  delivery  of  the  same,  in  accordance 
with  the  provisions  of  the  contract  in  the  petition  referred  to;  or  that  you 
show  cause  why  the  command  of  the  writ  ought  not  to  be  obeyed,  and  that 
you  make  return  of  this  writ,  pursuant  to  section  2072  of  the  Code  of  Civil 
Procedure,  within  twenty  days  after  service  hereof  upon  you,  lest  complaint 
shall  again  come  to  us  by  your  default. 

Witness,  Hon.  William  L.  Learned,  Justice  of  the  Supreme  Court, 
[l.  S.J         at   the   courthouse  in  the  city   of  Albany,   on  the  23d  day  of 
February,  1886.  Robert  H.  Moore, 

EosENDALE  &  Hessberg,  Clerk. 

Attorneys  for  Petitioner. 
Indorsed : — "  By  order  of  the  Court.  Egbert  H.  Moore, 

"  Clerk." 
Return  to  Alternative  Writ  of  Mandamus. 

The  People  op  the   State  of  New  York 
EX  BEL.  THE  ARGUS  COMPANY. 


CHARLES  A.  CHICKERING,  as  Clerk  of 
THE  Assembly  of  the  State  of  New 
York. 


Charles  A.  Chickering,  clerk  of  the  Assembly  of  the  State  of  New  York, 
returns  and  answers  to  the  alternative  writ  of  mandamus,  a  copy  of  which 
is  hereto  annexed,  that  (here  insert  facts  set  out  in  affidavits  in  answer  to 
application  for  peremptory  writ). 

Wherefore,  this  defendant  asks  that  the  prayer  of  the  petitioner,  as  set 
forth  in  the  alternative  writ,  be  denied  and  the  proceedings  dismissed. 
Harris  &  Eudd,  Charles  A.  Chickering. 

Defendarit's  Attorneys. 
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Decision  on  Trial. 


At  a  term  of  the  Circuit  Court  of,  in,  and  for  the  County  of  Albany,  held 

at  the  city  of  Albany,  on  the  16th  day  of  December,  1886. 
Present: — Hon.  Charles  E.  Ingalls,  Justice. 

The  People  oe  the  State  of  New  York 
OH-  THE  Relation  of  the  AEGUS  COM- 
PANY, 

V. 

CHARLES  A.  CHICKEEING,  as  Clerk  of 
the  Assembly  op  the  State  of  New 
York. 

The  above-entitled  proceeding  having  been  reached  in  its  order  on  the  calen- 
dar, and  a  jury  trial  having  been  waived  by  the  parties,  Messrs.  Eosendale 
&  Hessberg,  and  E.  Countryman,  Esq.,  appearing  for  the  relators,  and  Hamil- 
ton Harris  and  N.  C.  Moak,  Esq.,  appearing  for  the  defendants,  the  relator 
having  presented  and  rested  his  case  and  the  defendant  having  rested  his 
case,  and  the  facts  being  all  presented  to  the  court,  and  the  proceedings 
having  been  tried  and  submitted,  I  do  find  and  decide  as  follows: 

Facts. 

1.  That  the  allegations  in  the  alternative  writ  of  mandamus  are  corrrect 
and  true,  and  the  facts   are  herein  correctly  set  forth. 

2.  That  the  legislative  printing  for  1886  was  done  by  Weed,  Parsons  & 
Co.,  under  and  pursuant  to  the  resolutions  respectively  of  the  Senate  and 
Assembly,  pending  the  determination  of  the  questions  involved  in  these 
proceedings.  The  said  "Weed,  Parsons  &  Co.  claimed  to  have  a  contract  for 
legislative  printing  signed  by  Joseph  B.  Carr,  Secretary  of  State,  on  Decem- 
ber 31,  1885,  which  paper  was  introduced  and  read  in  evidence,  signed  by 
said  Carr. 

3.  That  provisions  are  now  made  by  law  for  future  legislative  printing, 
after  the  expiration  of  the  present  contract,  different  from  that  under  which 
the  contract  in  question  was  made. 

Conclusions  of  Law. 
That  plaintiff,  relator  in  the  above-entitled  proceeding,  is  entitled  to,  and 
that  a  peremptory  writ  of  mandamus  forthwith  issue  in  the  above-entitled 
proceeding  to  the  defendant  and  his  successors  in  office,  requiring  and  com- 
manding them  to  deliver  for  and  during  the  year  1887,  to  the  Argus  Com- 
pany, under  and  pursuant  to  the  contract  referred  to  in  the  alternative  writ 
herein,  with  said  Argus  Company,  all  matter  and  copy  for  the  printing  to 
be  done  under  said  contract  and  pursuant  to  law. 

Charles  E.  Ingalls, 

Justice  Supreme  Court. 
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Final  Order  for  Peremptory   Mandamus. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  county  of 

Albany,  on  the  16th  day  of  December,  1886. 
Present: — Hon.   Charles  R.  Ingalls,  Justice. 

The  People  op  the  State  of  New  Yoek 
ON  THE  Relation  of  the  ARGUS  COM- 
PANY, 

V. 

CHARLES  A.  CHICKERING,  as  Clebk  of 
the    Assembly   of   the   State   of   New 

YOKK. 


The  above-entitled  proceeding  having  been  reached  in  its  order  on  the 
calendar,  at  a  Circuit  Court  held  this  day,  in  and  for  the  county  of  Albany, 
and  a  jury  trial  having  been  waived  by  the  parties,  Messrs.  Rosendale  & 
Hessberg  and  B.  Countryman,  Esq.,  appearing  for  the  relator,  and  Hamilton 
Harris  and  N.  C.  Moak,  Esq.,  appearing  for  the  defendants,  the  relator  having 
presented  and  rested  his  case,  and  the  defendant  having  presented  his  case, 
and  the  facts  having  been  all  presented  to  the  court,  and  the  decision  of 
Hon.  C.  E.  Ingalls,  Justice,  presiding  at  said  court,  and  who  tried  said  pro- 
ceedings, being  now  duly  presented  and  filed,  whereby  he  finds  that  relator 
is  entitled  to  a  peremptory  mandamus;  and  it  appearing  that  the  legislative 
printing  for  1886  was  done  by  Weed,  Parsons  &  Co.,  under  and  pursuant  to 
the  resolutions,  respectively,  of  the  Senate  and  Assembly,  pending  the  deter- 
mination of  the  questions  involved  in  these  proceedings,  and  provision  being 
now  made  by  law  for  future  legislative  printing  after  the  expiration  of  the 
present  contract,  different  from  that  under  which  the  contract  in  question 
was  made:  It  is  on  motion  of  Rosendale  &  Hessberg,  attorneys  for  said 
relator,  Messrs.  Harris  &  Moalf,  aforesaid,  appearing  for  defendants; 

Ordered,  that  a  peremptory  writ  of  mandamus  forthwith  issue  in  the  above- 
entitled  proceeding  to  the  above  defendant  and  his  successors  in  office,  re- 
spectively, requiring  and  commanding  them  to  deliver,  for  and  during  the 
year  1887,  to  the  Argus  Company,  under  and  pursuant  to  the  contract  re- 
ferred to  in  the  alternative  writ  herein  with  said  Argus  Company,  all  matter 
and  copy  for  the  printing  to  be  done  by  said  company  under  said  contract, 
.and  pursuant  to  law. 

Enter.  C.  E.  Ingalls, 

Justice  Supreme  Court. 


MORTGAGES,  DISCHARGE  OF  RECORD  OF. 

See  Dischakge  of  Ancient  Mortgages. 


Vol.  II  —  34 


NAME  OF  INDIVIDUAL,  PROCEEDINGS  TO  CHANGE. 


§  2410.  Petition  by  individual,  1540. 

§  2412.  Contents  of  petition,  1540. 

§  2413.  Notice  of  presentation  of  petition,  1540. 

§  2414.  Order,  1541. 

§  2415.  When  change  to  take  effect,  1541. 

ConsolidatOTs'  note.  Sections  2413  to  2415,  title  10,  of  chapter  17  of  the  Code  of  Civil 
Procedure  relate  to  proceedings  to  change  the  name  of  an  individual  or  corporation.  The 
part  of  this  title  that  relates  to  the  change  of  name  of  a  corporation  has  been  consolidated 
in  the  General  Corporation  Law.  It  became  necessary,  therefore,  to  amend  the  sections  in 
this  title  so  as  to  leave  intact  in  the  Code  of  Civil  Procedure  the  proceedings  relating  to  the 
change  of  the  name  of  an  individual.     Hence  the  amendment  to  these  sections. 

Portions  of  sections  2412,  2413,  2414,  2415,  and  all  of  sections  2411,  2416, 
2417,  relating  to  "  Proceedings  to  change  the  name  of  an  individual  or  cor- 
poration "  have  been  transferred  to  the  Consolidated  Statutes,  General  Cor- 
poration Lavr,  County  Law,  Executive  Law,  and  Judiciary  Law,  as  follows: 

Code.  Consolidated  Statute. 

Sec.  2411 To  Sec.    60  General  Corporation  Law. 

2412  (part  of) 61  General  Corporation  Law. 

2413  (part  of) 62  General  Corporation  Law. 

2414  (part  of) 63  General  Corporation  Law. 

2414  (part  of) 161  County  Law. 

2415  (part  of) 64  Geneial  Corporation  Law. 

2416 65  General  Corporation  Law. 

2417  (part  of) 161  County  Law. 

2417  (part  of) 34  Executive  Law. 

2417  (part  of) 254  Judiciary  Law. 

PRECEDENTS.  pj^oe. 

Orders 1544,1545 

Petition 1543,1544 

§  2410.    Petition  by  individual. 

A  petition  for  leave  to  assume  another  name  may  be  made  by  »  resident  of  the  state,  to 
the  county  court  of  the  county  in  which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York.  The  petition  of  an  infant 
shall  be  made  by  his  general  guardian,  or  by  the  guardian  of  his  person,  or  by  his  next 
friend. 
I  2412.     Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and  verified  in  like  manner  as  a 
pleading  in  a  court  of  record,  and  must  specify  the  grounds  of  the  application,  the  name, 
age,  and  residence  of  the  individual  whose  name  is  proposed  to  be  changed,  and  the  name 
which  he  proposes  to  assume. 
§  2413.    Notice  of  presentation  of  petition. 

If  the  petition  be  to  change  the  name  of  an  infant,  and  is  made  by  the  infant's  next 
friend,  notice  of  the  time  and  place  when  and  where  the  petition  will  be  presented  must  be 
served  upon  the  father,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or  if  both  are 
dead  or  cannot  be  found,  upon  the  general  guardian  or  guardian  of  the  person  of  the  infant, 
in  like  manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action,  unless  it  appears  to 

[1540] 
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the  satisfaction  of  the  court  that  the  infant  has  no  father  or  mother,  or  that  both  reside 
without  the  state  or  cannot  be  found,  and  that  he  has  no  guardian  residing  within  this  state, 
in  which  case  the  court  may  dispense   with  notice  or  require  notice  to  be  given  to  such 
persons  and  in  such  manner  as  the  court  thinks  proper. 
§  2414.    Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied  thereby,  or  by  the  affidavit  and 
certificate  presented  therewith,  that  the  petition  is  true,  and  that  there  is  no  reasonable 
objection  to  the  change  of  name  proposed,  and  if  the  petition  be  to  change  the  name  of  an 
infant,  that  the  interests  of  the  infant  will  be  substantially  promoted  by  the  change,  the 
court  shall  make  an  order  authorizing  the  petitioner  to  assume  the  name  proposed  on  a  day 
specified  therein,  not  less  than  thirty  days  after  the  entry  of  the  order.  The  order  shall  be 
directed  to  be  entered  and  the  papers  on  which  it  was  granted  to  be  filed  within  ten  days 
thereafter  in  the  clerk's  office  of  the  county  in  which  the  petitioner  resides  if  he  be  an 
individual,  or  in  the  office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be  made 
by  that  court.  Such  order  shall  also  direct  the  publication,  within  ten  days  after  the  entry 
thereof  of  a  copy  thereof  in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

§  2415.    When  change  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty  days  after  the  making  of  the 
order,  an  affidavit  of  the  publication  thereof  shall  be  filed  and  recorded  in  the  office  in  which 
the  order  is  entered,  and  in  each  office  in  which  certified  copies  thereof  are  required  to  be 
filed,  if  any,  the  petitioner  shall,  on  and  after  the  day  specified  for  that  purpose  in  the 
order,  be  known  by  the  name  which  is  thereby  authorized  to  be  assumed,  and  by  no  other 
name. 

Name  of  a  person  is  defined  as  a  mere  discriminative  appellation,  or  designa- 
tion of  an  individual.  People  v.  Ferguson,  8  Cow.  102  (106).  That  by 
which  we  distinguish  a  particular  individual.  Rich  v.  Mayer,  7  Supp.  69 
(70).  The  mark  of  indicia  by  which  a  person  is  known.  Snook's  Petition, 
2  Hilt.  566  C568). 

The  surname  was  frequently  a  chance  appellation,  assumed  by  the  individual 
himself,  or  given  to  him  by  others,  for  some  marked  characteristic,  such  as  his 
mental,  moral,  or  bodily  qualities,  some  peculiarity  or  defect,  or  for  some  act 
he  had  done  which  attached  to  his  descendants,  while  sometimes  it  did  not. 
The  insufficiency  of  the  Christian  name  to  distinguish  the  particular 
individual,  where  there  were  many  bearing  the  same  name,  led  necessarily  to 
the  giving  of  surnames ;  and  a  man  was  distinguished,  in  addition  to  his  Chris- 
tian name,  in  the  great  majority  of  cases,  by  the  name  of  his  estate,  or  the 
place  where  he  was  born,  or  where  he  dwelt,  or  from  whence  he  had  come. 
Snook's  Petition,  2  Hilt.  566  (569). 

The.  authorities  on  the  subject  of  the  origin  and  evolution  of  names  of  per- 
sons, and  the  right  to  change  of  name  by  an  individual,  collated  and  considered. 
Smith  V.  U.  8.  Casualty  Co.,  197  N.  Y.  420,  aff'g  131  App.  Div.  918. 

In  Petition  of  John  Snook,  2  Hilt.  566,  Judge  Daly  examines  the  origin  of 
proper  names  and  the  law  respecting  the  use  of  them.  It  is  said  that  the  law 
supposes  every  person  to  have  two  names,  one  in  the  family,  the  other  the  given 
name.     A  separate  single  letter  is  not  a  name.     Frank  v.  Levie,  5  Eobt.  599. 


1542  NAME    OF    INDIVIDUAL,    PEOCEEDIKGS    TO    CHANGE. 

But  it  is  held  in  Lynch,  v.  Tdmlinson,  IST.  Y.  Daily  Eegister,  Oct.  30,  1883,  that 
a  person  may  have  an  initial  as  a  name.  The  law  recognizes  but  one  Christian 
name,  so  that  an  error  in  the  middle  name  may  be  struck  out  as  surplusage ;  the 
middle  name  is  no  part  of  the  name.  Van  Voorhis  v.  Budd,  39  Barb.  479 ;  Milh 
V.  Christie,  1  Hill,  102.  Where  circumstances  tended  to  show  that  the  same 
person  was  intended,  it  was  held  that  the  insertion  of  a  middle  name  in  an 
indorsement  was  not  such  a  variance  as  to  authorize  the  inference  that  a  differ- 
ent person  was  intended.  Arnold  v.  National  Bank,  3  T.  &  C.  Y69.  But  it  is 
said  in  Kortz  v.  Canvassers  of  Greene,  12  Abb.  N.  C.  86,  that  the  rule  that  the 
middle  letter  is  no  part  of  a  man's  name,  and  may  be  regarded  as  surplusage, 
and  that  the  law  recognizes  but  one  Christian  name,  has  no  application  in  the 
case  of  variations  in  the  middle  initials  in  ballots  at  an  election.  One  may 
legally  name  himself,  or  change  his  name,  or  acquire  a  name  by  reputation, 
general  usage,  and  habit.  Matter  of  Petition  of  SnooTc,  2  Hilt.  566 ;  England  v. 
New  York  Publishing  Co.,  8  T>a.\j,B7  5.  And  a  plaintiff  may  sue  by  the  name 
by  which  she  is  generally  known,  though  she  may  have  another.  Frebing  v. 
Vetter,  12  Abb.  IST.  C.  303.  Where  a  name  appears  to  be  a  foreign  one,  a 
variance  of  a  letter,  which  according  to  the  pronunciation  of  that  language 
does  not  change  the  sound,  is  not  a  misnomer.  Jackson  v.  Prevost,  2  Caines, 
164.  As  to  misnomers,  see  1  City  Court  Eep.  115,  in  note  to  Stuber  v. 
Schuarts.  If  a  man  be  known  by  the  name  of  "  Junior  "  to  his  name,  an  in- 
dictment against  him  without  that  addition  is  not  conclusive  that  he  was  not 
the  person  indicted,  if  found  by  special  verdict  that  he  was  the  person  meant. 
If  names  are  identical,  it  is  prima  facie  evidence  that  the  persons  are  the  same 
from  identity  of  name,  but  not  from  identity  of  initials  and  surname.  People 
V.  Smith,  45  N.  Y.  772.  The  name  by  which  a  taxpayer  is  generally  known, 
although  not  his  real  one,  may  be  entered  on  assessment-roll,  and  he  will  be 
bound  thereby.  Van  Voorhis  v.  Budd,  39  Barb.  479.  In  Booth  v.  Jarrett, 
52  How.  169,  it  was  said  that  injunction  would  not  be  granted  restraining  the 
use  of  a  person's  name  as  applied  to  a  theater  when  it  had  been  mortgaged  and 
sold  under  that  name. 

On  petition  to  change  the  name  of  a  person,  it  must  appear  whether  he  is 
married  or  single,  whether  there  are  any  judgments  against  him,  or  actions 
pending;  whether  there  is  any  outstanding  commercial  paper  in  the  name 
sought  to  be  abandoned,  and  also  his  age  and  birthplace,  and  the  names  of  his 
parents.  Matter  of  Hamilton,  10  Abb.  IST.  C.  79.  The  decisions  in  Petition 
of  Snook,  2  Hilt.  566,  and  Matter  of  Ludivig,  1  Law  Bull.  14,  requiring  that 
pecuniary  benefit  must  be  shown  as  likely  to  result  to  petitioner,  are  rendered 
obsolete  by  the  present  section. 

Where  a  petition  for  an  order  allowing  the  petitioner  to  change  his  name 
fails  to  set  forth  whether  the  applicant  is  married  or  single ;  whether  he  is  a 
party  to  any  and  what  action  or  proceeding  in  the  courts ;  whether  there  are 
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any  judgments  against  him;  whether  there  is  any  outstanding  bond  or  com- 
mercial paper  held,  indorsed,  or  accepted  by  him  in  the  name  which  he  wishes 
to  abandon ;  his  age,  birthplace,  and  the  name  of  his  parents ;  that  he  has  been 
a  citizen  of  the  United  States  for  at  least  six  months  prior  to  making  the  ap- 
plication; his  residence  and  how  long  it  has  been  such,  the  petitioner's  appli- 
cation should  not  be  granted.     Matter  of  Burstein,  69  Misc.  41. 

Where  a  mother  on  the  day  of  the  birth  of  her  child,  without  consulting  her 
husband,  stated  to  the  attending  physician  that  she  intended  to  give  the  child  a 
certain  name,  without  understanding  that  he  sought  the  information  to  report 
to  the  department  of  health  of  the  city  of  New  York,  and  the  parents  after 
mature  deliberation  actually  gave  the  child  a  different  name  by  which  it  was 
baptized,  the  department  of  health  will  be  compelled  by  mandamus  to  correct 
its  records  so  as  to  show  the  true  name  of  the  child.  People  ex  rel.  Baker  v. 
Dept.  of  Health,  131  App.  Div.  693. 

A  man  may  legally  name  himself,  or  acquire  a  name  by  reputation,  general 
usage,  and  habit.  At  common  law  a  man  can  change  his  name  in  good  faith 
and  for  an  honest  purpose  by  adopting  a  new  one  and  transacting  his  business 
and  holding  himself  out  to  his  friends  and  acquaintances  thereunder,  with  their 
acquiescence  and  recognition. 

Semhle,  the  statute  authorizing  a  change  of  name  may  limit  the  common-law 
right,  in  that  it  provides  that  on  and  after  the  day  specified  in  the  order  of  the 
court  for  the  change  to  take  effect  the  applicant  shall  "be  known  by  the  name 
which  is  thereby  authorized  to  be  assumed,  and  by  no  other  name."  Code 
Civ.  Pro.,  §  2415.  It  may  well  be,  therefore,  that  after  a  man  has  acquired 
a  name  by  judicial  decree  he  cannot  acquire  another  vdthout  resorting  to  the 
courts.     Smith  v.  U.  8.  Casualty  Co.,  197  N.  Y.  420,  aff'g  131  App.  Div.  918. 

If  one  resorts  to  the  statute  to  secure  a  new  name  in  place  of  his  old  one  by 
judicial  decree,  it  is  prescribed  that  he  may  not  thereafter  acquire  another 
without  again  having  recourse  to  the  courts.    Matter  of  Burstein,  69  Misc.  41, 

ALBANY  COUNTY  COURT.  Petition. 


In  the  Matter  of  the  Application  of 
MAX  LOSHEVSKY  fob  Leave  to  Change 
His  Name  to  MAX  LASHBVER. 


To  the  County  Court  of  the  County  of  Albany: 

The  petition  of  Max  Loshevsky  respectfully  shows,  that  he  is  of  full  age,  to  wit, 
of  the  age  of  twenty-eight  (28)  years,  and  resides  in  the  city  of  Albany,  at  151 
Madison  avenue,  in  the  county  of  Albany  and  State  of  New  York. 

That  he  desires  to  assume  another  name  than  that  now  held  by  him,  and  that 
the  name  which  he  proposes  to  assume  is  Max  Lashever. 

That  the  grounds  for  this  application  for  such  change  of  name  are  as  follows, 
to  wit,  that  the  said  name  Max  Loshevsky  is  diflBcult  of  pronunciation,  and  to  spell, 
and  results  in  confusion  and  discomfort  in  business  matters  generally. 
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That  he  is  a  married  man.  That  there  are  no  judgments  rendered  or  actions 
pending  against  him,  and  that  there  is  no  commercial  paper  outstanding  in  the  said 
name  sought  to  be  abandoned  by  him,  to  wit,  Max  Loshevsky. 

That  your  petitioner  was  bom  in  Kieve,  Eussia,  and  that  the  name  of  his 
father  is  Machmon  Loshevsky,  and  that  of  his  mother  is  Chylaei  Loshevsky. 

That  your  petitioner  is  a  naturalized  American  citizen,  having  received  his  final 
papers  three  years  since. 

And  your  petitioner  prays  the  order  of  this  court  granting  leave  to  assume  the 
name  of  Max  Lashever  in  place  of  that  of  Max  Loshevsky,  his  present  name,  pur- 
suant to  the  provisions  of  title  10  of  chapter  17  of  the  Code  of  Civil  Procedure  and 
for  such  other  or  further  relief  as  may  be  proper. 

Dated,  May  28,  1911.  Max  Loshevsky. 

(Add  verification.) 

(Caption  and  title.)  Order. 

Upon  reading  and  filing  the  petition  of  Max  Loshevsky,  of  the  city  of  Albany 
in  the  county  of  Albany  and  State  of  New  York,  dated  May  28,  1901,  praying  for 
leave  to  assume  the  name  of  Max  Lashever  in  place  of  his  present  name,  and  on 
motion  of  Charles  H.  Tomlinson,  attorney  for  said  petitioner,  and  no  one  opposing, 
and  the  court  being  satisfied  by  said  petitioner  that  there  is  no  reasonable  objection 
to  the  petitioner  assuming  the  name  proposed ;  it  is  hereby 

Ordered,  that  the  said  Max  Loshevsky  be,  and  he  is  hereby  authorized  to  assume 
the  name  of  Max  Lashever  in  place  of  his  present  name,  on  June  3,  1901,  upon  his 
complying  with  the  provisions  of  section  2415  of  the  Code  of  Civil  Procedure,  viz., 
that  he  cause  a  copy  of  this  order  to  be  published  within  ten  days  after  this  order 
is  made  in  the  Albany  Evening  Journal,  a  newspaper  published  in  the  county  of 
Albany,  and  that  within  ten  days  after  the  making  of  this  order  he  cause  the  papers 
upon  which  it  was  granted  to  be  filed  in  the  county  clerk's  office  of  said  county  of 
Albany,  and  that  within  forty  (40)  days  after  the  making  of  this  order  he  file  an 
affidavit  of  the  publication  of  said  order  with  the  county  clerk  of  Albany  eounly, 
and  that  after  the  said  requirements  are  complied  with,  the  said  petitioner  must  on 
and  after  the  3d  day  of  June,  1911,  be  known  by  the  name  which  he  is  hereby 
authorized  to  assume  and  by  no  other. 

ALBANY  COUNTY  COURT.  Petition. 


In    the    Mattf.e    of    the    Application    of 

EOWENA  L.    BUKTON   FOR  LeAVB  TO   CHANGE 

Hee  Name  to  Rowena  L.  Goewey. 


To  the  County  Court  of  Albany  County: 

The  petition  of  Eowena  L.  Burton  respectfully  shows: 

That  she  is  of  full  age,  to  wit,  upward  of  twenty-one  (21)  years  of  age,  and 
resides  at  No.  143  South  Swan  street,  in  the  city  of  Albany,  county  of  Albany  and 
State  of  New  York. 

That  your  petitioner  desires  to  assume  another  name  than  that  now  held  by  her 
and  that  the  name  she  proposes  to  assume  is  Eowena  L.  Goewey.  That  the  grounds 
for  this  application  for  such  change  of  name  are  as  follows: 

That' your  petitioner  has  resided  for  two  years  last  past  with  her  mother,  Mary  D. 
Goewey,  and  has  recently  obtained  a  judgment  and  decree  of  absolute  divorce,  in 
the  State  of  New  York,  from  her  husband,  one  Eufus  P.  Burton,  and  that  she  is 
now  desirous  of  resuming  her  maiden  name  by  .which  she  was  known  and  called 
prior  to  her  marriage  with  said  Burton ;  that  there  are  no  judgments  rendered  nor 
actions  pending  against  your  petitioner,  nor  any  commercial  paper  outstanding  in 
the  name  sought  to  be  abandoned  by  her ;  that  your  petitioner  was  born  in  the  city 
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of  Albany,  county  of  Albany  and  State  of  New  York,  and  the  name  of  her  father 
is  J.  Augustus  Goewey  and  that  of  her  mother  is  Mary  D.  Goewey. 

Wherefore,  your  petitioner  prays  an  order  of  this  court  granting  leave  to  resume 
the  name  of  Eowena  L.  Goewey  in  place  of  that  of  Eowena  L.  Burton,  her  present 
name,  pursuant  to  the  provisions  of  the  statute  in  such  case  made  and  provided, 
and  for  such  other  and  further  relief,  decree,  order  and  rule  as  may  be  lawful  and 
proper. 

Dated,  Albany,  N.  Y.,  June  10,  1910.  Eowena  L.  Burton, 

Petitioner. 
(Caption  and  title.)  Order. 

On  reading  and  filing  the  petition  of  Eowena  L.  Burton  dated  June  10,  1910, 
praying  for  leave  to  assume  the  name  of  Eowena  L.  Goewey  in  place  of  her  present 
name,  and  it  satisfactorily  appearing  that  there  is  no  reasonable  objection  to  the 
petitioner  assuming  the  name  proposed; 

Now,  on  motion  of  Buchanan,  Lawyer  &  Whalen,  attorneys  for  said  petitioner, 
it  is 

Ordered,  that  the  said  Eowena  L.  Burton  be  and  she  hereby  is  authorized  to 
assume  the  name  of  Eowena  L.  Goewey  in  place  of  her  present  name  on  the  15th 
day  of  July,  1910,  upon  her  complying  with  the  provisions  of  the  statute  in  such 
cases  made  and  provided,  viz. :  That  she  cause  a  copy  of  this  order  to  be  published 
within  ten  days  after  this  order  is  made,  in  the  Albany  Evening  Journal,  a  news- 
paper published  in  the  city  of  Albany,  and  that  within  twenty  days  after  the  making 
of  this  order  she  cause  the  papers  upon  which  it  was  granted,  and  an  affidavit  of 
the  publication  thereof,  as  above  directed,  to  be  filed  and  recorded  in  the  office  of 
the  clerk  of  Albany  county,  and  that  after  the  said  requirements  are  complied 
with  the  said  petitioner  must,  on  and  after  the  said  15th  day  of  July,  1910,  be 
known  by  the  name  which  she  is  hereby  authorized  to  assume. 

Enter  in  Albany  county. 
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ARTICLE  I. 

THE   CHARACTER  AND   PURPOSE   OF   THE   WRIT. 
The  writ  of  prohibition  is  issued  to  forbid  a  court  to  which  it  is  directed 
from  proceeding  in  a  suit  or  matter  pending   before    such    court   upon   the 
ground  that  the  cognizance  of  such  suit  or  action  does  not  belong  to  it.    Bacon's 
Abridgment,  title  "  Prohibition." 

It  is  defined  in  McAdam  on  Landlord  and  Tenant,  page  205,  "  as  an  extraor- 
dinary judicial  writ  issuing  out  of  a  court  of  superior  jurisdiction  and  directed 
to  an  inferior  court  for  the  purpose  of  preventing  the  inferior  tribunal  from 
usurping  a  jurisdiction  with  which  it  is  not  legally  vested.  It  is  the  remedy 
afforded  by  the  common  law  against  the  encroachments  of  jurisdiction  by  in- 
ferior courts,  and  is  used  to  keep  such  courts  within  the  limits  and  bounds  pre- 
scribed for  them  by  law." 

The  writ  of  prohibition  is  an  extraordinary  judicial  writ  issuing  out  of  a 
court  of  superior  jurisdiction  and  directed  to  an  inferior  tribunal  properly 
and  technically  denominated  such,  or  to  an  inferior  ministerial  tribunal  pos- 
sessing incidentally  judicial  powers  and  known  as  a  qiuisi-judicial  tribunal,  or 
even  in  extreme  cases  to  a  purely  ministerial  body,  commanding  it  to  cease 
abusing  or  usurping  judicial  functions.  A  writ  of  prohibition  is  a  prerogative 
writ  to  be  used  with  great  caution  and  forbearance  for  the  furtherance  of 
justice,  and  for  securing  order  and  regularity  in  all  the  tribunals  where  there 
is  no  other  regular  and  ordinary  remedy.  The  legitimate  scope  and  purpose  of 
the  writ  is  to  keep  inferior  courts  within  the  limits  of  their  own  jurisdiction, 
and  to  prevent  them  from  encroaching  upon  the  jurisdiction  of  other  tribunals. 
According  to  the  weight  of  authority  a  writ  of  prohibition  is  not  a  writ  of 
right,  but  of  sound  discretion,  to  be  granted  or  withheld  by  the  court  exercis- 
ing supervisory  control,  according  to  the  nature  and  circumstances  of  each  par- 
ticular case.     Cyc,  vol.  32,  p.  598. 

Miller,  J.,  in  United  States  v.  Hoffman,  4  Wall.  158,  thus  defines  the  writ : 
"  The  writ  of  prohibition,  as  its  name  imports,  is  one  which  commands  the 
person  to  whom  it  is  directed  not  to  do  something  which  by  the  suggestion  of 
the  relator  the  court  is  informed  he  is  about  to  do.  If  the  thing  is  already 
done,  it  is  manifest  that  the  writ  of  prohibition  cannot  undo  it,  for  that  would 
reqiiire  an  affirmative  act,  and  the  only  effect  of  a  writ  of  prohibition  is  to 
suspend  the  action  and  to  prevent  any  further  proceedings  in  the  prohibited 
direction." 

It  is  an  extraordinary  judicial  writ  issuing  out  of  a  court  of  superior  juris- 
diction, and  directed  to  an  inferior  court,  and  for  the  purpose  of  preventing 
the  inferior  tribunal  from  usurping  a  jurisdiction  which  does  not  belong  to  it. 
It  is  used  to  keep  inferior  courts  within  the  limits  and  bounds  prescribed  for 
them  by  law.  People  v.  WorJcs,  7  Wend.  486;  People  v.  Supervisors,  1  Hill, 
195.    And  such  being  its  object,  its  use  in  all  proper  cases  should,  says  Judge 
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Sheldon,  in  Quimbo  Appo  v.  People,  20  IST.  Y.  531,  be  upheld  and  encouraged, 
since  it  is  of  vital  importance  to  the  due  administration  of  justice  that  every 
tribunal  invested  vpith  judicial  functions  should  be  confined  strictly  to  the 
exercise  of  those  powers  with  which  it  has  been  by  law  intrusted. 

It  is,  however,  to  be  resorted  to  only  in  cases  where  the  usual  and  ordinary 
forms  of  remedy  are  insufficient  to  afford  redress,  and  it  is  a  principle  of  uni- 
versal application,  and  one  which  lies  at  the  very  foundation  of  the  writ  of 
prohibition,  that  the  jurisdiction  is  strictly  confined  to  cases  where  no  other 
remedy  exists,  and  it  is  always  a  sufficient  reason  for  withholding  the  writ  that 
the  party  aggrieved  has  another  and  complete  remedy  at  law.  Ex  parte  Braud- 
lacU,  2  Hill,  367. 

Its  office  is,  says  Justice  Cowen,  in  the  same  case,  to  prevent  courts  from 
going  beyond  their  jurisdiction  in  the  exercise  of  judicial,  not  ministerial, 
power;  otherwise  the  writ  might  be  sought  whenever  a  justice  of  the  peace  was 
about  to  issue  civil  or  even  criminal  process  irregularly. 

In  all  cases  where  the  inferior  court  has  jvirisdiction  of  the  matter  in  con- 
troversy, the  superior  court  will  refuse  to  interfere  by  prohibition,  and  will 
leave  the  party  aggrieved  to  procure  the  ordinary  remedies  for  the  correction 
of  errors.  Ex  parte  Gordon,  2  Hill,  363;  People  v.  Seward,  7  Wend.  518. 
The  writ  of  prohibition  is  a  'State  writ,  and,  as  stated  in  the  note  of  the  com- 
missioners in  Throop's  Code,  "  it  issues  only  to  courts  and  judicial  officers,  acts 
only  upon  legal  proceedings  pending  before  those  tribunals,  almost  invariably 
involves  pure  questions  of  law  and  aims  only  to  procure  a  stay  of  proceedings." 
Although  retained  under  the  Code,  the  writ  is  confined  in  a  narrow  field  of 
operation.  People  ex  rel.  Baldwin  v.  Goldfogle,  62  St.  Eep.  71,  23  Civ.  Pro. 
419,  30  Supp.  296, 

The  writ  will  run,  as  is  held  by  Justice  Selden,  in  Quimbo  Appo  v.  People, 
20  ]Sr.  Y.  531,  in  a  matter  of  which  a  tribunal  has  jurisdiction  where  it  goes 
beyond  its  legitimate  power,  and  when  handling  matters  clearly  within  its 
cognizance,  it  transgresses  the  bounds  prescribed  by  law.  It  lies  to  prevent  the 
exercise  of  an  unauthorized  power  in  a  cause  or  proceeding  of  which  the  sub- 
ordinate tribunal  has  jurisdiction,  and  its  scope  ought  not  to  be  abridged,  as 
it  is  far  better  to  prevent  the  exercise  of  an  unaiithorized  power  than  to  be 
driven  to  the  necessity  of  correcting  the  error  after  it  is  committed. 

The  office  of  a  writ,  of  prohibition  is  to  prevent  the  exercise  by  a  tribunal 
possessing  judicial  powers  of  jurisdiction  over  matters  not  within  its  cogni- 
zance, or  to  prevent  it  from  exceeding  its  jurisdiction  in  matters  within  its 
cognizance.  It  does  not  lie  to  restrain  a  ministerial  act,  nor  can  it  take  the 
place  of  a  writ  of  error  or  other  proceeding  to  review  judicial  action,  or  of  a 
suit  in  equity  to  prevent  or  redress  fraud. 

The  character  of  the  writ  was  not  changed  by  the  provision  of  the  Eevised 
Statutes  (2  E.  S.  587,  §  61)  providing  that  the  party,  in  whose  behalf  the  un- 
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authorized  jurisdiction  is  invoked,  may  be  enjoined  with  the  court  from  fur- 
ther proceedings  in  the  suit  or  matters  specified.  The  writ  will  not  operate  to 
restrain  the  party  named  therein  generally,  or  from  doing  any  act  save  pro- 
ceeding in  the  pending  suit  or  matter.    Thomson  v.  Tracey  et  al.,  60  IST.  Y.  31. 

The  writ  will  only  issue  to  prevent  some  action  "which  is  contrary  to  the 
general  laws  of  the  land ;"  no  question  but  jurisdiction  can  be  tried.  Where, 
however,  the  statute  has  imposed  restrictions  as  to  the  circumstances  under 
which  an  "  inferior  court,  or  judge  thereof,"  may  act  in  matters  otherwise 
within  its  jurisdiction,  and  these  restrictions  are  disregarded,  the  party  ag- 
grieved may  have  a  remedy  by  prohibition.  People  v.  Nichols,  79  IST.  Y.  582. 
In  People  ex  rel.  Adams  v.  ^yesthrooh,  89  N.  Y.  152,  it  is  said  that  the  writ 
of  prohibition  is  an  extraordinary  remedy,  and  should  be  issued  only  in  cases 
of  extreme  necessity,  and  not  for  grievances  which  may  be  redressed  by  ordi- 
nary proceedings  at  law  or  in  equity,  or  by  appeal,  and  it  is  not  demandable 
as  matter  of  right,  but  of  sound  judicial  discretion,  to  be  granted  or  withheld 
according  to  the  circumstances  of  each  particular  case.  It  does  not  lie  to  pre- 
vent a  subordinate  court  from  deciding  erroneously,  or  from  enforcing  an 
erroneous  judgment  in  a  case  which  it  had  a  right  to  adjudicate. 

The  writ  of  prohibition  only  lies  where  there  is  a  want  of  jurisdiction  or 
where  a  court,  judge,  or  other  tribunal  is  proceeding  in  excess  of  the  jurisdic- 
tion conferred. 

It  is  not  the  oiSce  of  a  writ  of  prohibition  to  regulate  the  admission  or  re- 
jection of  evidence  or  the  proceedings  before  an  inferior  court,  judge,  or  other 
tribunal  having  jurisdiction  of  an  action  or  proceeding.  Where  jurisdiction 
exists  errors  of  law  or  procedure  must  be  corrected  by  such  appeal  or  other 
review  as  the  law  affords.  People  ex  rel.  Patrick  v.  Fitzgerald,  73  App.  Div. 
339,  76  Supp.  865. 

The  sole  office  of  a  writ  of  prohibition  is  to  prevent  a  tribunal,  having  judi- 
cial power,  from  taking  cognizance  of  matters  not  within  its  jurisdiction  or 
from  exceeding  its  jurisdiction  in  regard  to  such  matters,  and  the  question  of 
jurisdiction  is  the  only  question  which  can  properly  be  considered  upon  an 
application  for  such  writ,  and  it  is  well  settled  that  the  only  question  which 
may  properly  be  considered  upon  an  application  for  a  writ  of  prohibition  is 
whether  or  not  the  tribunal  whose  acts  it  is  sought  to  restrain  has  jurisdiction 
to  do  or  perform  the  act  or  thing  complained  of.  People  ex  rel.  Jones  v. 
Sherman,  66  App.  Div.  231,  72  .Supp.  718;  aff'd,  171  K  Y.  684. 

A  writ  of  prohibition  will  not  be  allowed  to  guard  against  a  future  appre- 
hended error  by  an  inferior  tribunal,  when,  as  matter  of  fact,  such  tribunal 
upon  due  objection  may  not  commit  such  error  and  when,  if  it  does  commit 
it,  the  aggrieved  party  may  be  fully  and  adequately  protected  by  ordinary 
process  of  appeal  from,  or  review  of,  its  action.  People  ex  rel.  Ballin  v.  Smith, 
184  N.  Y.  96,  rev'g  106  App.  Div.  613,  95  Supp.  1152. 
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The  writ  of  prohibition  should  never  be  granted  where  the  court  sought  to 
be  enjoined  has  jurisdiction  both  of  the  subject-matter  of  the  litigation  and  of 
the  parties  thereto  and  where  the  right  of  review  by  appeal  exists  in  favor  of 
the  party  who  may  be  aggrieved.    Matter  of  Farley  v.  Weil,  63  Misc.  188. 

It  will  be  seen  that,  in  general,  the  results  to  be  obtained  by  a  writ  of  pro- 
hibition may  be  also  obtained  by  injunction.  It  was  said  by  the  commissioners 
in  a  note  to  the  Throop  Code  that,  "  It  was  thought  that  this  writ  had  survived 
its  practical  utility,  and  that  all  the  practical  benefits  of  the  writ  might  be 
obtained  by  means  of  an  injunction."  The  writ  was  retained,  however,  and 
it  will  be  seen  that  cases  might  arise  where  it  has  an  advantage  over  an  in- 
junction. An  injunction  restrains  only  the  parties  to  an  action  or  proceeding 
and  restrains  the  lower  court  through  its  acquiescence  only.  In  case  of  the 
willful  ignoring  of  an  injunction  by  the  court,  there  is  no  penalty  in  the  same 
proceeding.  With  the  writ  of  prohibition,  however,  it  is  different.  The  pro- 
hibition issues  not  only  to  the  party  plaintiff  or  defendant,  but  to  the  court 
itself,  and  a  disobedience  of  the  prohibition  will  bring  the  judge  or  the  mem- 
bers of  the  court  into  contempt  for  such  disobedience. 

ARTICLE  11. 

WHEN   THE   WRIT   LIES.    BY   WHAT   COURT   GRANTED.     §§    2092,   2093. 

Suhd.  1.  When  the  writ  issues,  1550. 
Subd.  2.  When  the  writ  does  not  lie,  1552. 
Subd.  3.  By  what  court  granted,  1558. 

§  2092.  When  writ  granted  at  Special  Term,  1558. 

§  2093.  Id.;  by  the  Appellate  Division  of  the  Supreme  Court,  1558. 

Subd.  1.    When  the  Writ  Issues, 

The  codifiers,  in  reporting  to  the  Legislature  their  labors  as  to  this  portion 
of  the  Code,  state  that  they  have  only  undertaken  to  reach  the  methods  of  pro- 
cedure, which  they  found  exceedingly  cumbersome  and  intricate,  and  have  con- 
fined themselves  to  simplifying  the  proceedings,  reducing  them  to  order  and 
making  them  as  brief  as  possible. 

The  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county  of  New 
York  has  no  power  to  entertain  a  motion  for  a  new  trial  after  judgment  in  a 
criminal  case  unless  the  motion  is  made  under  the  provisions  of  subdivision  7 
of  section  465  of  the  Code  of  Criminal  Procedure.  Where,  therefore,  said 
court  is  about  to  exceed  its  powers  by  entertaining  such  a  motion  upon  grounds 
not  permitted  by  such  provisions,  a  writ  of  prohibition  is  the  appropriate 
remedy  in  behalf  of  the  people,  and  is  properly  issued.  People  ex  rel.  Jerome 
V.  General  Sessions,  185  'N.  Y.  504,  aff'g  112  App.  Div.  424,  98  Supp.  557. 

As  chapter  538  of  the  Laws  of  1907,  providing  for  a  recount  of  votes  cast 
in  the  city  of  New  York  for  the  office  of  mayor  in  November,  1905,  provides 
for  no  appeal  from  interlocutory  orders  and  prohibits  any  appeal  to  the  Court 
of  Appeals  from  the  final  order  of  the  Appellate  Division,  a  party  desiring  to 
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test  the  constitutional  right  of  the  Supreme  Court  to  proceed  under  said  act  is 
entitled  to  a  writ  of  prohibition.  People  ex  rel.  Metz  v.  Dayton,  120  App. 
Div.  814,  105  Supp.  809 ;  rev'd,  189  N.  Y.  460. 

The  writ  will  lie  against  a  justice  of  the  peace  to  restrain  the  prosecution  of 
an  action,  where  the  summons  was  served  on  a  parity  attending  an  action  on 
trial  at  a  circuit  in  a  court  other  than  that  in  which  he  resided,  the  defendant 
being  exempt  from  such  service  by  law.  People  ex  rel.  Hess  v.  Inman,  74 
Hun,  130,  55  St.  Rep.  872,  26  Supp.  329.  The  writ  of  prohibition  has  been 
held  to  lie  against  the  judge  of  an  inferior  court  who  proceeds  to  try,  either 
himself  or  by  his  subordinate,  a  cause  in  which  he  is  interested.  North  Bloom- 
field  Oravel  Min.  Co.  v.  Keyser,  58  Cal.  315 ;  State  v.  Judge,  38  La.  Ann.  247. 

The  writ  lies  to  restrain  proceedings  of  supervisors,  judicial  in  their  nature, 
under  a  notice  which  confers  no  jurisdiction.  People  v.  Supervisors,  63  How. 
411.  The  writ  issues  to  prevent  a  court  from  trying  a  case  between  sailors 
and  officers  of  a  foreign  vessel  where  a  treaty  stipulated  what  courts  should 
have  jurisdiction.  People  v.  Marine  Court,  6  Hun,  214.  It  lies  to  determine 
the  jurisdiction  of  surrogates  of  different  counties  dependent  upon  the  resi- 
dence of  a  decedent.  People  v.  Waldron,  52  How.  221.  It  lies  to  restrain  the 
removal  of  a  city  officer  by  the  mayor  where  he  does  not  possess  the  power  of 
removal.  In  such  a  case  the  mayor  acts  judicially.  People  v.  Cooper,  57  How. 
416.  It  will  also  issue  to  prevent  an  officer  from  proceeding  under  an  uncon- 
stitutional statute.     Sweet  v.  Hulhert,  51  Barb.  312. 

An  information  must  charge  that  "  a  person  has  been  guilty  of  some  desig- 
nated crime."  This  means  that  when  the  real  defendant  is  known  a  designa- 
tion of  the  person  must  be  so  clear  that  there  coiild  be  no  justification  for 
attempting  to  make  him  a  witness  against  himself,  and  means  also  that  a 
specific  crime  must  be  designated.  Hence,  an  information  which  does  not 
designate  any  specific  crime,  but  merely  alleges  that  John  Doe  and  Richard 
Roe  "  willfully,  maliciously,  wrongfully,  and  fraudulently  conspired  to  inter- 
fere with  and  injure  the  property  and  business  "  of  a  railroad  and  did  solicit 
the  complainant  not  to  work  for  other  persons  and  corporations,  is  defective 
and  confers  no  jurisdiction  on  a  justice  of  the  peace,  who  will  be  restrained  by 
a  writ  of  prohibition  from  examining  a  witness  thereunder.  People  ex  rel. 
Sampson  v.  Dunning,  113  App.  Div.  35,  98  Supp.  1067. 

Under  the  direct  provisions  of  the  Code  of  Civil  Procedure,  section  2100, 
the  Supreme  Court  had  authority  to  award  a  writ  absolutely  prohibiting  and 
restraining  a  justice  of  the  peace  from  issuing  any  compulsory  process  of 
subpoena  under  an  information  which  was  insufficient  to  give  him  jurisdiction. 
People  ex  rel.  Sandman  v.  Tuthill,  79  App.  Div.  24,  79  Supp.  905. 

While  an  action  was  pending  in  the  City  Court  of  New  York,  the  defendant 
was  adjudged  a  lunatic,  and  her  committee  appeared  as  a  party  and  set  up  a 
defense  that  no  leave  to  sue  him  had  been  granted;  held,  that  the  City  Court 
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could  not  proceed,  and  that  the  iSupreme  Court  could  restrain  it  from  so  doing. 
Matter  of  Delehunty,  28  Abb.  N.  C.  245,  44  St.  Kep.  836,  18  Supp.  395, 
Where  an  action  of  the  board  of  supervisors  was  being  taken  for  the  purpose  of 
collecting  the  expenses  paid  by  the  county  for  the  support  of  indigent  and  in- 
sane persons,  not  paupers,  from  the  respective  towns  wherein  they  resided  when 
sent  to  the  asylum,  held,  that  the  issuing  of  a  writ  of  prohibition  to  restrain 
such  action  was  proper.  People  ex  rel.  Town  of  Blenheim  v.  Supervisors  of 
Schoharie,  121  K  Y.  345,  rev'g  49  Hun,  308. 

The  writ  will  lie  to  a  commissioner  appointed  by  a  foreign  court  who  is 
about  to  issue  process  for  contempt  against  a  citizen  of  this  State,  for  his  re- 
fusal to  answer  certain  interrogatories,  where  it  appears  that  the  relator  was  a 
minister  of  the  Gospel,  and  was  sought  to  be  forced  to  reveal  confidential  con- 
fessions made  to  him  as  such.  People  ex  rel.  Toy  v.  Mayer,  71  Hun,  182.  It 
will  lie  against  a  surrogate  to  restrain  him  from  taking  any  proceedings  or 
issuing  any  order  to  remove  an  administrator  from  office,  where  t)ie  decree 
therefor  is  void.  The  court  says:  "As  the  contemplated  action  was  the  en- 
forcement of  a  void  decree,  it  was  proper  that  the  writ  should  issue  in  re- 
straint of  it."  People  ex  rel.  Sprague  v.  Fitzgerald,  15  App.  Div,  539,  44 
Supp.  556,  78  St.  Eep.  556;  aff'd,  156  N.  Y.  689. 

Subd.  2.    When  the  Writ  Does  Not  Lie. 

The  extraordinary  writ  of  prohibition  which  issues  to  stay  proceedings  in 
excess  of  jurisdiction  may  not  be  invoked  to  prevent  an  anticipated  injury  or 
injustice  on  the  theory  that  the  court  may  erroneously  decide  that  an  invalid 
subpoena  is  valid  or  that  an  information  is  sufficient  to  give  jurisdiction  when 
it  is  not  sufficient. 

Some  necessity  must  be  shown  for  'the  issuance  of  this  high  writ.  Whea 
jurisdiction  exists  it  will  not  issue  to  prevent  errors  of  law  or  procedure.  It 
will  only  issue  when  there  is  no  other  adequate  remedy  at  law,  in  equity,  or  \ij 
appeal.  People  ex  rel.  Livingston  v.  Wyatt,  113  App.  Div.  Ill,  99  Supp. 
114;  aff'd,  186  IST.  Y.  383. 

The  remedy  of  a  person  served  with  a  void  subpoena  is  not  by  an  application 
for  a  writ  of  prohibition  to  restrain  the  magistrate  from  further  proceedings 
with  the  investigation;  that  writ  is  issued  only  in  the  exercise  of  a  sound 
judicial  discretion  when  there  is  no  other  remedy;  he  may  properly  refuse  to 
obey  the  subpoena,  and  if  any  attempt  is  made  to  punish  him  he  may  have 
relief  through  the  writ  of  habeas  corpus,  which,  if  denied  him  in  the  first  in- 
stance, may  be  secured  on  appeal.  People  ex  rel.  Livingston  v.  Wyatt,  186 
ISr.  Y.  383,  aff'g  113  App.  Div.  111. 

A  writ  of  prohibition  lies  only  where  there  is  a  want  of  jiirisdietion  or  an 
act  in  excess  of  jurisdiction,  or  possibly  where  a  person  arraigned  upon  a 
criminal  charge  has  no  other  remedy  for  the  assertion  of  his  constitutional 
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rights  than  a  resort  to  such  a  writ.  People  ex  rel.  Hummel  v.  Davy,  105  App. 
Div.  598 ;  aflf'd,  184  E".  Y.  30,  where  it  is  held  that  'the  writ  of  prohibition  lies 
only  where  the  grievance  cannot  be  redressed  by  ordinary  proceedings  at  law 
or  in  equity  or  by  appeal.  That  it  does  not  issue  as  a  matter  of  right  but  only 
in  the  sound  discretion  of  the  court  in  cases  of  supreme  interest  where  the 
grievance  cannot  be  redressed  by  ordinary  proceedings. 

A  justice  of  the  peace  has  power  to  entertain  an  application  to  set  aside  the 
service  of  a  summons ;  the  defendant  may  specially  appear  and  state  the  facts 
upon  which  he  bases  his  claim  of  privilege  without  any  waiver  of  his  rights; 
if  in  a  proper  case  the  justice  refuses  to  set  aside  the  service  the  remedy  is  by 
an  appeal.  Code  Civ.  Pro.,  §§  3053,  3057.  The  allowance,  therefore,  in  such 
a  case  of  a  writ  of  prohibition  restraining  the  further  prosecution  of  'the  action 
constitutes  reversible  error,  and  an  order  granting  the  writ  must  be  reversed. 
People  ex  rel.  Ballin  v.  Smith,  184  N.  Y.  96,  rev'g  106  App.  Div.  613,  95 
Supp. 1152. 

A  writ  of  prohibition  will  not  be  granted  where  a  greater  injusitice  would 
be  done  by  its  issue  than  would  be  prevented  by  its  operation.  People  ex  rel. 
Society  for  Relief  of  Half  Orphan  and  Destitute  Children  v.  McCue,  37  Misc. 
741,  76  Supp.  485 ;  aff'd,  74  App.  Div.  302. 

It  should  be  issued  only  in  cases  of  extreme  necessity  and  not  for  grievances 
which  may  be  redressed  'by  ordinary  proceedings  at  law,  or  in  equity,  or  by 
appeal.  People  ex  rel.  v.  WesthrooTc,  89  IST.  Y.  152.  The  same  principle  is 
decided  in  the  following  cases :  People  v.  Common  Pleas,  43  Barb.  278 ;  Ex 
parte  Braudlacht,  2  Hill,  367;  People  v.  Russell,  19  Abb.  136;  Sweet  v.  Hvl- 
bert,  51  Barb.  312 ;  People  v.  Marine  Court,  36  Barb.  341 ;  People  v.  Talcott, 
21  Hun,  591. 

A  writ  when  granted  will  not  operate  to  restrain  the  party  named  therein 
generally,  or  from  doing  any  act  save  proceeding  in  the  prohibited  suit  or 
matter.    Thompson  v.  Tracy,  60  N.  Y.  31. 

Where  a  remedy  exists  by  appeal  or  otherwise  to  correct  an  error  of  law  or 
practice,  the  writ  will  not  be  granted.    People  ex  rel.  v.  Clute,  42  How.  157. 

It  is  well  settled  that  the  writ  of  prohibition  will  not  lie  where  there  is  a 
remedy  by  appeal,  and  thus  it  was  refused  where  a  justice  erroneously  refused 
to  accept  an  undertaking  given  to  remove  a  cause  from  a  district  court  of  New 
York  to  the  Court-  of  Common  Pleas,  there  being  an  appeal  from  such  refusal. 
People  ex  rel.  Reynolds  Card  Mfg.  Co.  v.  Fourth  District  Court,  13  Civ. 
Pro.  134. 

It  is  not  intended  to  be  used  to  correct  errors  which  may  arise  on  a  trial  and 
may  be  corrected  on  appeal.    People  v.  McAdam,  2  Civ.  Pro.  86. 

It  was  not  intended  the  writ  should  be  used  as  a  means  of  interfering  with 
the  orderly  practice  of  the  courts,  or  as  a  method  of  staying  summary  proceed- 
ings.   People  V.  Parker,  63  How.  3 ;  People  v.  Rinell,  19  Abb.  136. ' 
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Where  an  accused  person  elects  to  be  tried  by  court  having  jurisdiction,  a 
writ  of  prohibition  will  not  be  granted  against  the  court,  though  its  judgment  is 
erroneous,  if  there  is  a  remedy  by  appeal.  People  ex  rel.  Vatham  v.  Court  of 
Special  Sessions,  'N.  Y.  Daily  Register,  Jan.  3,  1884. 

It  will  not  be  granted  to  a  relator  who  has  been  aggrieved  because  of  the 
irregularity  of  the  form  of  a  judgment  and  who  has  a  plain  remedy  by  appli- 
cation to  the  court,  which  rendered  it,  for  correction,  even  if  a  court  is  assum- 
ing to  act  without  authority,  and  the  relator  can  protect  himself  by  proper 
objections  and  by  exceptions  when  the  case  is  on  trial,  and  by  appeal  from  the 
decision.    People  ex  rel.  Salke  v.  Talcoit,  21  Hun,  591. 

A  writ  will  not  issue  to  prevent  a  judge  of  a  district  court  in  New  York  city 
from  entertaining  and  acting  on  an  application  to  open  a  default  taken  before 
him.  People  ex  rel.  Lumm  v.  Langhein,  12  Wkly.  Dig.  20.  There  must  be  a 
violation  of  a  statutory  restriction  or  an  unlawful  exercise  of  jurisdiction ;  an 
error  in  practice  affords  no  grounds  for  the  writ.  People  ex  rel.  Mayor  v. 
Nichols,  79  N.  Y.  582.  It  does  not  lie  when  a  court  has  only  overruled  pre- 
liminary objections  and  the  relator  can  have  a  remedy  against  a  final  order  by 
injunction.  People  ex  rel.  CooTc  v.  Parlcer,  63  How.  3.  The  common-law 
rule  that  prohibition  is  a  preventive  remedy  and  not  a  corrective  one  is  said, 
in  People  ex  rel.  Gould  v.  Com'rs  of  Excise  of  N.  Y.,  61  How.  514,  not  to 
have  been  changed  by  the  Code  of  Civil  Procedure. 

It  will  not  go  to  restrain  an  inferior  court  from  proceeding  on  the  ground  of 
insufficiency  of  papers  on  which  process  was  obtained,  since  the  court  itself 
may  afford  ample  relief  by  appeal.  People  v.  Marine  Court,  36  Barb.  341. 
It  will  not  be  granted  until  it  appears  that  the  party  aggrieved  has  applied  in 
vain  to  the  inferior  tribunal  for  relief,  and  is  to  be  used  with  great  caution  and 
forbearance  for  the  furtherance  of  justice,  and  to  secure  order  and  regularity 
in  judicial  proceedings  when  ordinary  remedies  are  not  applicable.  High  on 
Ext.  Rem.,  §  765.  It  issues  only  to  prevent  the  commission  of  an  act,  and  not 
to  undo  what  has  been  already  performed.  United  States  v.  Hoffman,  4  Wall. 
158. 

In  a  case  reiterating  the  rule  that  the  writ  is  not  a  writ  of  right  and  will  not 
be  granted  in  a  case  where  another  adequate  remedy  exists,  it  was  refused 
against  a  referee  to  prevent  him  from  opening  a  case  after  it  had  been  sub- 
mitted.   People  V.  County  Court  of  Kings,  23  Wkly.  Dig.  137. 

It  will  not  interfere  with  the  exercise  of  ministerial  as  distinguished  from 
judicial  powers.  People  v.  Supervisors  of  Queens,  1  Hill,  201 ;  Ex  parte 
BraudlacM,  2  Hill,  367.  ISTor  will  it  lie  on  a  mere  point  of  practice  where  the 
court  has  jurisdiction  of  the  general  subject  of  the  cause.  People  v.  Marine 
Court,  36  Barb.  341;  People  ex  rel.  v.  Oyer  and  Terminer,  27  How.  14; 
People  V.  Russell,  49  Barb.  351,  14  Abb.  266. 
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It  will  not  issue  to  restrain  the  board  of  police  justices  of  New  York  city  in 
appointing  and  removing  clerks  of  courts,  since  in  so  acting  they  do  not  act  as 
a  court.    Norton  v.  Bowling,  46  How.  7. 

A  writ  of  prohibition  will  not  issue  to  restrain  a  police  magistrate  from  pro- 
ceeding upon  a  complaint  made  by  a  police  officer,  who  charges  the  deputy  com- 
missioner of  police  of  the  city  of  New  York  with  oppression  in  fining  him 
thirty  days'  pay  for  offenses  committed  against  the  rules  of  the  police  depart- 
ment, although  in  conducting  the  trial  in  question  the  deputy  commissioner 
acted  judicially,  if  his  claim  is  merely  that  the  magistrate  is  biased  and  preju- 
diced and  inspired  by  partisan  motives.  People  ex  rel.  D every  v.  Jerome,  36 
Misc.  256,  73  Supp.  306. 

The  fact  that  the  board  of  assessors  of  the  city  of  New  York,  which,  under 
section  946  of  the  Greater  New  York  charter,  has  jurisdiction  to  determine 
the  amount  of  the  expense  of  a  local  improvement  to  be  assessed  upon  the  prop- 
erty benefited  thereby,  is  about  to  erroneously  determine  that  amount,  will  not 
warrant  the  issuing  of  a  writ  of  prohibition  restraining  the  board  from  making 
any  determination  in  the  matter. 

In  such  a  case  the  remedy  of  the  property-owners  is  by  an  appeal  to  the 
board  of  revision  of  assessments,  or  by  such  further  appeal  to  the  courts  to  re- 
view the  action  of  that  board  as  is  provided  for  by  law.  People  ex  rel.  Society 
V.  McGue,  74  App.  Div.  302,  aff'g  37  Misc.  741. 

Where  a  witness  was  subpcenaed  in  a  proceeding  entitled  as  a  prosecution 
against  a  third  party  purporting  to  have  been  instituted  on  an  information 
laid  with  the  magistrate,  and  an  examination  has  been  concluded,  and  he  is  not 
required  to  attend  further,  he  cannot,  by  an  alternative  writ  of  prohibition, 
restrain  the  proceedings  on  the  ground  that  the  information  charges  no  crime, 
he  not  being  interested  in  such  question.  People  ex  rel.  Fleming  v.  Mayer,  41 
Misc.  289,  84  Supp.  71. 

On  an  application  for  a  peremptory  writ  of  prohibition  to  prevent  the  entry 
of  an  order  granting  the  prayer  of  the  petitioner,  to  revoke  the  license  of  a 
theater,  the  only  question  for  the  appellate  court  is  whether  or  not  the  justice 
had  jurisdiction. 

Such  jurisdiction  existed,  for  though  section  277  of  the  Penal  Code  repeals 
section  2007  of  the  Consolidation  Act  (now  section  1481  of  the  New  York  city 
charter) ,  so  far  as  the  latter  section  of  it  undertook  to  define  the  crime  and  fix 
the  punishment  therefor,  it  does  not  do  away  with  the  prohibition  of  Sunday 
performances  contained  in  the  latter  section.  People  ex  rel.  Hammerstein  v. 
O'Gorman,  124  App.  Div.  222,  108  Supp.  737. 

A  street  railway  company,  owning  no  property  and  not  being  a  resident  or 
taxpayer  in  the  village  and  having  no  vested  right  and  no  village  consent  and 
franchise,  has  no  interest  that  entitled  it  to  a  writ  of  prohibition  to  prevent  the 
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village  authorities  from  granting  a  franchise  to  another  company  to  construct 
a  street  railway  through  the  village,  though  the  former  company  has  applied 
for  a  franchise  over  a  different  route.  People  ex  rel.  West  Shore  T.  Co.  v. 
Bauer,  54  Misc.  28,  103  Supp.  1081. 

In  People  ex  rel.  Morse  v.  Nushaum,  55  App.  Div.  245,  it  was  held  that  the 
Special  Term  had  power  to  grant  a  writ  of  prohibition  restraining  a  referee 
appointed  under  chapter  690  of  the  Laws  of  1899,  relating  to  the  suppression 
of  monopolies  in  the  necessaries  of  life,  and  also  the  Attorney-General  from 
proceeding  under  such  order.     Eev'd  on  other  grounds,  168  'E.  Y.  89. 

An  investigation  by  the  iState  Civil  Service  Commission  of  charges  against 
a  public  ofEcer  for  violating  the  Civil  Service  Law  involves  administrative  not 
judicial  action.  jSTo  duty  is  imposed  upon  the  commission  to  make  any  de- 
termination, either  judicial  or  otherwise,  but  to  investigate  the  enforcement 
and  practical  operation  of  the  statute  and  to  report  its  action,  with  such  sug- 
gestions as  may  occur  to  it  as  a  result  of  such  investigation  for  the  effectual 
accomplishment  of  the  intent  of  the  law,  to  the  Governor,  for  transmission  to 
the  Legislature;  its  function  is  analogous  to  that  of  a  legislative  committee  of 
inquiry  or  investigation.  A  writ  of  prohibition,  therefore,  will  not  lie  to  re- 
strain the  commission  from  making  such  investigation,  since  that  writ  is  ad- 
dressed to  subordinate  courts  and  inferior  tribunals  only,  to  restrain  them  from 
exceeding  their  jurisdiction,  and  cannot  be  used  to  prevent  action  by  ad- 
ministrative or  legislative  bodies.  People  ex  rel.  Bender  v.  Milliken,  185 
N.  Y.  35,  aff'g  110  App.  Div.  5Y9,  97  Supp.  223. 

A  veteran  employe©  of  the  tenement-house  department  of  the  city  of  ISTew 
York  against  whom  charges  have  been  preferred,  triable  before  the  commis- 
sioner and  deputy  commissioner  of  the  department,  has  a  remedy  by  certiorari 
to  review  the  proceedings  in  case  they  result  in  his  removal  or  attempted  re- 
moval; and  a  writ  of  prohibition  will  not  be  granted  to  prevent  the  officers 
having  jurisdiction  from  trying  the  charges.  People  ex  rel.  Crowley  v.  Butler, 
53  Misc.  366,  103  Supp.  329. 

The  omission  of  the  year,  in  the  copy  served  upon  the  defendant  of  a  sum- 
mons issued  by  a  justice  of  the  peace,  is  not  a  jurisdictional  defect ;  and  a  writ 
of  prohibition  will  not  be  granted  to  prevent  the  enforcement  of  the  judgment 
subsequently  entered  against  the  defendant.  Lenham  Mercantile  Co.  v.  Herke, 
55  Misc.  310,  105  Supp.  472. 

While  a  magistrate  is  proceeding  within  the  scope  of  his  jurisdiction  and  is 
chargeable  with  no  malice  or  misconduct,  his  proceedings  cannot  be  arrested 
by  the  writ  of  prohibition,  however  erroneous  or  irregular  his  decisions  may 
be.    People  ex  rel.  Smith  v.  Grogan,  3  Crim.  Eep.  335,  citing  the  leading  cases. 

The  writ  will  not  be  issued  to  restrain  a  surrogate  from  taking  proof  of  a 
will  offered  for  probate  on  the  ground  that  the  decedent  was  not  a  resident  of 
the  county,  under  the  rule  that  it  will  not  be  allowed  where  the  relator  has  an 
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adequate  remedy  by  appeal.  People  ex  rel.  James  v.  Surrogate  of  Putnam, 
36  Hun,  218. 

The  writ  will  not  issue  to  determine  whether  a  surrogate  is  a  creditor  where 
citation  is  issued  on  his  own  petition  to  executors,  he  acting  as  receiver  and 
another  person  acting  as  surrogate  under  the  statute.  This  is  properly  deter- 
mined on  appeal.    People  ex  rel.  Oakly  v.  Petty,  32  Hun,  443. 

The  writ  of  prohibition  will  not  issue  to  restrain  summary  proceedings  where 
the  petition  presents  facts  proper  for  the  consideration  of  the  officer  to  whom 
it  is  directed,  but  defendant  should  litigate  the  matter  in  the  proceeding. 
People  ex  rel.  Browne  v.  McAdam,  2  Civ.  Pro.  52.  Where  the  justice  has 
jurisdiction  of  the  case  and  the  subject-matter,  prohibition  is  not  proper. 
People  ex  rel.  v.  McAdam,  84  'S.  Y.  287,  rev'g  22  Hun,  559.  Where  the  jus- 
tice has  jurisdiction  of  the  proceedings  the  writ  will  not  lie  to  restrain  the 
execution  of  the  warrant  to  dispossess  the  tenant,  upon  the  ground  of  an  error 
of  the  justice  in  the  proceedings.  The  remedy  is  by  appeal.  Citing  Knox  v. 
McDonald,  25  Hun,  268 ;  People  v.  Letson,  3  How.  N".  S.  381. 

A  writ  of  prohibition  should  not  issue  except  where  the  court  has  no  juris- 
diction or  is  proceeding  in  excess  of  its  jurisdiction.  The  remedy  for  any 
error  in  the  proceeding  itself,  or  for  any  wrongful  decision  by  the  justice,  is 
by  appeal.    People  ex  rel.  v.  Goldfogle,  23  Civ.  Pro.  417. 

The  writ  will  not  issue  against  a  justice  of  an  inferior  court  to  restrain  him 
from  proceeding  in  a  summary  proceeding  to  recover  possession  of  land,  on  the 
ground  that  he  has  not  jurisdiction  of  the  subject-matter,  where  it  is  not  proven 
that  he  will  not  decide  the  case  in  accordance  with  the  law  and  the  facts,  and 
if  proper  dismiss  the  proceeding.  People  ex  rel.  H.  P.  C.  Co.  v.  Kelly,  12 
Civ.  Pro.  414.  Prohibition  will  not  lie  against  the  justice  of  a  district  court 
to  prevent  him  hearing  a  summary  proceeding  to  recover  real  property  even 
though  a  plea  of  title  to  real  estate  was  made  and  a  bond  for  the  removal  of  the 
cause  was  tendered,  because  such  justice  has  the  right  to  try  the  questions  in- 
volved, upon  which  trial  he  may,  if  a  question  of  title  appears  to  be  involved, 
dismiss  the  proceeding.  People  ex  rel.  Baldwin  v.  Ooldfogle,  23  Civ.  Pio.  417, 
30  Supp.  296,  62  St.'  Eep.  70. 

Semble,  that  a  writ  of  prohibition  may  issue  to  a  military  court  where  it 
clearly  appears  that  the  court  has  exceeded  or  is  about  to  exceed  its  jurisdiction, 
but,  where  the  court  has  jurisdiction,  the  writ  will  never  be  issued  to  interfere 
with  action  taken  or  proposed  to  be  taken  by  it  in  respect  to  matters  of  pro- 
cedure. 

Such  a  court  should  not  be  restrained  by  such  a  writ,  as  the  board  ought  to 
have  large  freedom  of  inquiry,  control  its  own  procedure,  and  determine  upon 
the  weight  of  evidence,  and  it  is  to  be  assumed  that  the  Governor,  as  sole  re- 
viewing authority,  will  withhold  his  approval  of  the  conclusions  of  the  board 
if  its  findings  are  not  supported  by  the  facts  or  if  improper  evidence  has  been 
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admitted.    People  ex  rel.  Smith  v.  Doyle,  28  Misc.  411,  59  Supp.  959;  aff'd, 
44  App.  Div.  402,  60  Supp.  1088,  162  JST.  Y.  659. 

A  writ  of  prohibition  will  not  be  issued  to  a  legally  constituted  board  of 
examination,  appointed  in  accordance  with  section  64  of  the  Military  Code 
(L.  1898,  chap.  212)  to  examine  into  the  moral  character,  capacity,  and  gen- 
eral fitness  of  an  officer  of  the  JSTational  Guard  of  the  .State  of  New  York  for 
the  military  service  of  the  State,  restraining  them  from  proceeding  with  the 
examination,  and  restraining  the  Governor  of  the  rState  of  !N^ew  York  from 
acting  on  their  findings.  People  ex  rel.  Smith  v.  Doyle,  44  App.  Div.  402,  60 
Supp.  1088;  aff'd  on  opinions  below,  162  E".  Y.  659. 

A  justice  of  the  peace  has  power,  under  section  2870  of  the  Code  of  Civil 
Procedure,  to  punish  a  contempt  committed  upon  the  trial  of  a  criminal  case 
at  which  he  is  presiding. 

The  contempt  proceeding  is  triable  only  by  the  justice  before  whom  the  con- 
tempt was  committed,  and  section  3151  of  the  Code  of  Civil  Procedure,  relating 
to  the  transfer  of  a  case  pending  before  a  justice  of  the  peace  in  which  he  is  a 
material  witness  to  another  justice,  has  no  application  thereto.  The  fact  that 
the  accused  claims  that  the  justice  is  prejudiced  against  him  does  not  justify 
the  granting  of  a  writ  of  prohibition  restraining  the  justice  from  taking 
further  action  in  the  contempt  proceeding.  People  ex  rel.  Deal  v.  Williams, 
51  App.  Div.  102,  64  Supp.  457. 

The  scope  of  the  writ  and  cases  in  which  it  is  proper,  and  principles  govern- 
ing its  use,  are  fully  discussed  in  Thompson  v.  Tracy,  60  N.  Y.  31,  covering 
very  many  of  the  matters  heretofore  discussed,  and  the  case  will  be  found  an 
authority  upon  numerous  points  as  to  the  practice  under  the  writ;  among 
other  things,  that  the  Eevised  Statutes  did  not  change  the  character  of  the  writ, 
or  permit  any  question  except  that  of  jurisdiction  to  be  raised  or  tried  imder 
it.  This  principle  seems  to  be  equally  applicable  under  the  present  Code.  It 
is  further  held  that  an  appeal  will  not  be  restrained  by  the  writ,  and  that  the 
writ  issuing  out  of  the  Supreme  Court  can  in  nowise  afFect  the  practice  or 
jurisdiction  of  the  Court  of  Appeals,  or  the  rights  of  the  parties  to  its  process 
or  a  hearing  therein,  these  questions  being  for  that  court  to  determine, 

Subd.  3.    By  What  Court  Granted. 

§  2092.     When  writ  granted  at  Special  Term. 

Except  where  special  provision  therefor  is  otherwise  made  in  this  article,  an  alternative 
writ  of  prohibition  can  be  granted  only  at  a  Special  Term  of  the  court.  In  the  Supreme 
Court  the  Special  Term  must  be  one  held  within  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable  or  the  special  proceeding  is  brought,  in  the  course  of  which 
the  matter  sought  to  be  prohibited  by  the  writ  originated. 
§  2093.    Id.;  by  the  appellate  division  of  the  Supreme  Court. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term  of  the  appellate  division  of 
the  Supreme  Court  only,  directed  generally  to  any  judge  holding,  or  to  hold,  a  Special 
Term  of  the  same  court,  or  directed  to  one  or  more  judges  of  the  same  court,  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  Supreme  Court,  directed  to  any 
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other  icaurt  or  to  a  judge  thereof.  Such  a  writ  can  be  granted  only  at  a  term  of  the 
appellate  division  of  the  judicial  department  embracing  the  county  wherein  the  action  is 
triable  or  the  special  proceeding  is  brought,  in  the  course  of  which  the  matter  sought  to 
be  prohibited  by  the  writ  originated,  unless  a  term  of  the  appellate  division  of  said  depart- 
ment is  not  in  session;  in  which  case  it  may  be  granted  at  a  term  of  the  appellate  division 
in  an  adjoining  judicial  department. 

ARTICLE  III. 

THE  ALTERNATIVE  WRIT  AND  PROCEEDINGS  THEREON.     §§  2091,  2094,  2095. 

§  2091.   Kinds  of  writ;  how  granted,  1559. 

§  2094.  Alternative  writ  must  issue  first;  its  contents,  1559. 

§  2095.  Id.;  when  returnable;  how  served,  1559. 

§  2091.    Kinds  of  writ;  how  granted. 

A  writ  of  prohibition  is  either  alternative  or  absolute.  The  alternative  writ  may  be 
granted  upon  an  aflBdavit,  or  other  written  proof,  showing  a  proper  case  therefor,  and  either 
with  or  without  previous  notice  of  the  application,  as  the  court  thinks  proper. 

§  2094.    Alternative  writ  must  issue  first;   its  contents. 

Except  as  otherwise  specially  prescribed  by  law,  an  absolute  writ  of  prohibition  cannot 
be  issued  vmtil  an  alternative  writ  has  been  issued  and  duly  served  and  the  return  day 
thereof  has  elapsed.  The  alternative  writ  must  be  directed  to  the  court  in  which,  or  to 
the  judge  before  whom,  and  also  to  the  party  in  whose  favor,  the  proceedings  to  be  re- 
strained were  taken,  or  are  about  to  be  taken.  It  must  command  the  court  or  judge  and 
also  the  party  to  desist  and  refrain  from  any  further  proceedings  in  the  action  or  special 
proceeding,  or  with  respect  to  the  particular  matter  or  thing  described  therein,  as  the  case 
may  be,  until  the  further  direction  of  the  court  issuing  the  writ;  and  also  to  show  cause, 
at  the  time  when,  and  the  place  where,  the  writ  is  made  returnable,  why  they  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  that  action,  special  proceeding,  or 
matter.  The  writ  need  not  contain  any  statement  of  the  facts  or  legal  objections  upon 
which  the  relator  founds  his  claim  to  relief. 

§  2095.    Id.;  when  returnable;  how  served. 

The  writ  must  be  made  returnable,  either  forthwith,  or  at  a  day  certain,  before  the  term 
which  granted  it,  or  upon  the  first  day  of  a  future  term  herein  specified  at  which  applica- 
tion for  the  writ  might  have  been  made.  Where  it  is  granted  at  a  term  of  the  appellate 
division  in  a  judicial  department  adjoining  that  wherein  the  matter  orginated,  it  may,  in 
the  discretion  of  the  court,  be  made  returnable  at  a  term  of  the  appellate  division  of  either 
department.  The  writ  must  be  served  on  the  court  or  judge,  and  also  upon  the  party,  as 
prescribed  by  law  for  the  service  of  an  alternative  writ  of  mandamus.  A  copy  of  the 
papers  upon  which  it  was  granted  must  be  delivered  with  each  copy  of  the  writ. 

While  section  209-1  provides  that  "  Except  as  otherwise  specially  prescribed 
by  law,  an  absolute  writ  of  prohibition  cannot  be  issued  until  an  alternative 
writ  has  been  issued  and  duly  served  and  the  return  day  thereof  has  elapsed,'' 
yet  it  has  been  held  that  where  there  has  been  a  hearing  upon  the  merits  upon 
an  order  to  show  cause  why  a  writ  of  prohibition  should  not  issue,  that  such 
order  to  show  cause  answers  the  purpose  of  an  alternative  writ  issued  in  the 
first  instance,  and  the  granting  of  the  peremptory  writ  is  proper  where  upon 
such  hearing  only  questions  of  law  are  involved.  The  court  says,  "  No  object 
could  have  been  served  by  issuing  an  alternative  writ,  as  it  appeared  that  only  a 
question  of  law  was  involved,  and  a  short  cut  was  adopted  to  accomplish  a  just 
result."  People  ex  rel.  Toy  v.  Mayer,  71  Hun,  182,  53  St.  Eep.  862,  24  Supp. 
621. 
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A  writ  was  held  to  be  irregularly  granted  under  the  former  practice,  where 
the  order  to  show  cause  was  not  served  on  the  courts  to  which  it  was  directed, 
and  no  appearance  was  made  on  their  behalf.  Matter  of  Cameron,  5  Hun, 
290. 

Section  2095  provides  that  the  writ  of  prohibition  shall  be  served  on  the 
court  or  judge  or  party,  as  service  is  prescribed  for  the  alternative  writ  of 
mandamus  in  section  2071  of  the  Code  of  Civil  Procedure.  Decisions  under 
the  section  last  named  as  to  service  would  doubtless  be  applicable  to  the  writ  of 
prohibition. 

Under  section  2091  of  the  Code  of  Civil  Procedure,  which  provides  that  a 
writ  of  prohibition  may  be  granted  "  upon  an  affidavit,  or  other  written  proof, 
showing  a  proper  case  therefor,"  a  writ  of  prohibition  may  not  be  granted 
upon  an  unverified  petition  as  it  is  not  "  proof  "  within  the  meaning  of  said 
action.     Matter  of  Fenton,  58  Misc.  303,  109  Supp.  321. 

Where  a  witness  under  a  subpoena,  issued  pursuant  to  section  32  of  the 
Agricultural  Law,  as  amended,  for  his  examination  in  relation  to  an  alleged 
violation  by  another  of  the  provisions  of  the  Agricultural  Law,  institutes  a  pro- 
ceeding for  a  peremptory  writ  of  prohibition  to  restrain  the  Commissioner  of 
Agriculture  and  his  deputy  from  proceeding  with  said  examination,  the  pro- 
ceeding should  be  entitled  as  provided  by  section  1994  of  the  Code  of  Civil 
Procedure,  and  the  cotirt  will  take  judicial  notice  that  relator's  papers  are  de- 
fective and  are  insufficient  to  warrant  the  granting  of  any  writ.  Matter  of  Fen- 
ton,  58  Misc.  303,  109  Supp.  321. 

An  objection  to  the  sufficiency  of  the  papers  upon  which  an  alternative  writ 
of  prohibition  has  been  granted  may  be  taken  by  motion  to  dismiss  the  writ. 
People  ex  rel.  West  Shore  T.  Co.  v.  Bauer,  54  Misc.  28,  103  Supp.  1081. 

ARTICLE  IV. 

PROCEEDINGS    ON    RETURN.     §§    2096,    2098,    2099. 

§  2096.  Absolute  writ  issues,  unless  return  made,  1560. 

§  2098.  Return  by  party;  proceedings  when  he  adopts  judge's  return,  1560. 

§  2099.   Proceedings  after  return;  trial  by  jury,  1561. 

§  209G.    Absolute  writ  issues,  unless  return  made. 

Where  the  alternative  writ  has  been  duly  served  upon  the  court  or  judge,  and  upon  the 
party,  the  relator  is  entitled  to  an  absolute  writ,  unless  a  return  is  made  by  the  court  or 
judge,  and  by  the  party,  according  to  the  exigency  of  the  alternative  writ,  or  within  such 
further  time  as  may  be  granted  for  the  purpose.  The  return  must  be  annexed  to  a  copy 
of  the  writ;  and  it  must  be  either  delivered  in  open  court,  or  filed  in  the  oflBce  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party  makes  a  return,  the  court 
or  judge  must  also  make  a  return.  In  default  thereof,  the  judge,  or  the  members  of  the 
court,  may  be  punished,  upon  the  application  of  the  people  or  of  the  relator,  for  a  con- 
tempt of  court  issuing  the  writ.  A  return  to  an  alternative  writ  of  prohibition  cannot  be 
compelled  in  any  other  case. 

§  2098.     Return  by  party;   proceedings  when  he  adopts  judge's  return. 

A  return  to  an  alternative  writ,  when  made  by  a  party  must  be  verified  by  his  affidavit, 
as  required  for  the  verification  of  a  pleading  in  a  court  of  record;  unless  it  consists  only 
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of  objections  to  the  legal  sufficiency  of  the  papers  upon  which  the  writ  was  granted. 
Where  the  party  unites  with  the  court  or  judge  in  a  return,  or  annexes  to  the  court's  or 
the  judge's  return,  an  instrument  in  writing,  subscribed  by  him,  to  the  effect  that  he 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  sufficient  cause  why  the  court 
or  judge  should  not  be  restrained,  as  mentioned  in  the  writ,  he  is  thenceforth  deemed  the 
sole  defendant  in  the  special  proceeding;  except  that  where  a  final  order  is  made,  awarding 
an  absolute  writ  of  prohibition,  such  a.  writ  must  be  directed  to  the  party,  and  also  to 
tlie  court  or  the  judge. 

§  2099.    Proceedings  after  return;  trial  by  jury. 

Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where  an  alternative  writ  has 
been  issued,  the  cause  may  be  disposed  of  without  further  notice,  at  the  term  at  which  the 
writ  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing,  upon 
notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term  of  the  appellate  division  in  the 
same  judicial  department,  or  at  a  Special  Term  held  in  the  same  judicial  district,  as  the 
case  may  be.  The  relator  may  controvert,  by  affidavit,  any  allegation  of  new  matter  con- 
tained in  the  return.  The  court  may  direct  the  trial  of  any  question  of  fact  by  a  jury, 
in  like  manner  and  with  like  effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury, 
of  issues  of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  direction  is  given, 
the  proceedings  must  be  the  same,  as  upon  the  trial  of  issues  so  joined  in  an  action. 

The  peremptory  writ  follows  the  general  form  of  the  alternative  writ, 
except  in  final  direction  or  order. 

An  order  for  an  absolute  writ  of  prohibition  to  an  inferior  court  was  reversed 
where  the  return  showed  that  an  order  to  show  cause  had  been  granted  on  affi- 
davits, but  did  not  show  that  there  was  any  service  on  the  courts  and  that  they 
made  no  return  and  that  there  was  no  appearance  for  them.  In  re  Cameron, 
5  Hun,  290. 

The  writ  of  prohibition,  like  the  writ  of  mandamus  when  issued  from  the 
Appellate  Division  to  a  Special  Term  or  judge  of  the  same  court,  may,  in  the 
discretion  of  the  court,  or  where  an  appeal  is  taken  therein  to  the  Court  of 
Appeals  in  the  discretion  of  that  court,  be  preferred  over  any  of  the  causes 
specified  in  section  Y91  of  the  Code.     See  Code  Civ.  Pro.,  §  792. 

Where  on  the  return  to  an  alternative  writ  of  prohibition  to  restrain  the 
further  proceedings  of  a  magistrate  before  whom  an  information  is  laid,  the 
relator  neither  traverses  the  return  nor  moves  for  a  new  one,  but  moves  for  an 
absolute  writ  without  a  trial  of  issues,  the  return  is  conclusive  as  to  all  matters 
denied  by  the  respondent  and  as  to  any  new  matter  alleged  therein  not  denied 
by  the  relator,  including  the  substance  of  the  information.  People  ex  rel.  Liv- 
ingston V.  Wyati,  186  N.  Y.  383,  aff'g  113  App.  Div.  Ill,  99  Supp.  114. 

ARTICLE  V. 
THE  ABSOLUTE  WRIT.     WHEN  GRANTED.     §§  2096  in  part,  2100. 

§  2096.  Absolute  writ  issues,  unless  return  made,  1561. 
§  2100.  Final  order;  costs,  1562. 

§  2096.     (in  part.)    Absolute  writ  issues,  unless  return  made. 

Where  the  alternative  writ  has  been  duly  served  upon  the  court,  or  judge,  and  upon  the 
party,  the  relator  is  entitled  to  an  absolute  writ,  unless  a  return  is  made  by  the  court  or 
judge,  and  by  the  party  according  to  the  exigency  of  the  alternative  writ,  or  within  such 
further  time  as  may  be  granted  for  the  purpose.     *     *     * 
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§  2100.    Final  order;  costs. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must  award  an  absolute  writ  of 
prohibition;  and  it  may  also  direct  that  all  proceedings  or  any  specified  proceeding,  thereto- 
fore taken  in  the  action,  special  proceeding,  or  matter,  as  to  which  the  prohibition  absolute 
issues,  be  vacated  and  annulled.  The  writ  of  consultation  is  abolished.  Where  a  final  order 
is  made  against  the  relator,  it  must  authorize  the  court  or  judge,  and  the  adverse  party, 
to  proceed  in  the  action,  special  proceeding,  or  matter,  as  if  the  alternative  writ  had  not 
■been  issued.  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded  to 
either  party,  as  upon  a,  motion. 

The  provision  as  to  amending  or  vacating  proceedings  had  applies  only  to 
interlocutory  and  mesne  proceedings  prior  to  the  final  proceedings.  People 
ex  rel.  Com'rs  of  Excise,  61  How.  514,  1  Civ.  Pro.  244. 

ARTICLE  VI. 

QUASHING  THE  WRIT,  STAY  OF  PROCEEDINGS  AND  APPEAL.     §§  2097,  2101,  2102. 

§  2097.  Legal  objections;  how  taken;  motion  to  quash  or  set  aside  writ,  1562. 

§  2101.  A-ppeal,  1562. 

§  2102.  Stay  of  proceedings;  enlargement  of  time,  1562. 

§  2097.     Legal  objections;   how  taken;   motion  to  quash  or  set  aside  writ. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set  aside,  upon  motion,  for  any 
matter  involving  the  merits.  An  objection  to  the  legal  sufiiciency  of  the  papers  upon 
which  the  writ  was  granted,  may  be  taken  in  the  retvirn.  A  motion  to  quash  an  absolute 
writ  of  prohibition,  or  to  set  aside  an  alternative  writ,  for  any  matter  not  involving  the 
merits  must  be  made  at  a  term  where  the  writ  might  have  been  granted. 

%  2101.     Appeal. 

A  final  order,  made  as  prescribed  in  the  last  section,    can  be  reviewed  only  by  appeal. 
Where  the  order  was  made  by  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate  division  in 
the  same  department  upon  such  terms  as  to  security,  or  otherwise,  as  justice  requires. 
§  2102.     Stay  of  proceedings;    enlargement  of  time. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  Special  Term,  may  be  stayed, 
and  the  time  for  making  a  return,  or  for  doing  any  other  act  thereupon,  as  prescribed  in 
this  article,  may  be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of  the  court, 
but  not  by  any  other  oflScer.  \^liere  the  writ  was  granted  at  a  term  of  the  appellate 
division,  an  order  staying  the  proceedings,  or  enlarging  the  time  to  make  a  return  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial  department  within  which 
the  writ  is  returnable;  and  where  notice  has  been  given  of  an  application  for  a  prohibition 
at  a  term  of  the  appellate  division,  or  an  order  has  been  made  to  show  cause  at  such  term, 
why  a  prohibition  should  not  issue,  a  stay  of  proceedings  shall  not  be  granted,  before  the 
hearing,  by  any  court  or  judge. 

A  writ  of  prohibition  not  being  demandable  of  right,  but  resting  in  sound 
judicial  discretion,  an  order  denying  it  is  not  reviewable  in  the  Court  of  Ap- 
peals.    People  ex  rel.  v.  Westbrook,  89  IST.  Y.  152. 

A  justice  of  the  peace  may  appeal  from  an  order  granting  a  writ  of  pro- 
hibition, especially  where  it  charges  him  with  costs.  People  ex  rel.  Deal  v. 
Williams,  51  App.  Div.  102,  64  Supp.  45 Y. 
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ARTICLE  VII. 

PRECEDENTS. 

Order  to  Show  Cause  with  Stay:—  Short  Form. 

'At  a  Special  Term  of  the  Supreme  Court,  held  at  the  chambers  of  the  justice  of 
the  city  of  Amsterdam,  in  and  for  the  fourth  judicial  district,  on  the  24th 
day  of  January,  1893. 

Phesent:  —  Hon.  Martin  L.  StoTsr,  Justice. 


People  ex  bel.  FREDERICK  HESS, 

V. 

A.   B.    FLAJJ^SBURGH,   a   Justice   of   the 
Peace,  etc.,  and  HORACE  INMAN. 


^  74  Hun,  150. 


On  reading  and  filing  the  petition  of  Frank  Hess,  by  Thomas  Richardson,  his 
attorney  in  fact  and  at  law,  verified  January  33,  1893,  and  the  afiidavit  of  Frederick 
Hess,  verified  January  20,  1893,  it  is 

Ordered,  that  a  writ  of  prohibition  issue  out  of  this  court  to  A.  B.  Flansburgh, 
justice  of  the  peace  in  and  for  the  county  of  Montgomery,  and  to  Horace  Inman, 
defendants,  commanding  said  justice  and  said  Horace  Inman  to  desist  and  refrain 
from  any  and  all  further  proceedings  in  a  certain  action  commenced  in  the  court 
of  the  said  justice  of  the  peace  on  the  20th  day  of  January,  1893,  by  said  Horace 
Inman  as  plaintiff  against  Frederick  Hess,  relator  herein,  as  defendant,  and  now 
pending  in  said  justice's  court,  until  the  further  direction  of  this  court  ;  and  that 
the  said  defendant  show  cause  at  a  Special  Term  of  this  court  on  the  fourth 
Tuesday  of  February,  1893,  at  the  opening  of  court  on  that  day,  at  the  chambers  of 
Hon.  Martin  L.  Stover,  in  the  city  of  Amsterdam,  why  they  should'  not  be 
absolutely  restrained  from  any  further  proceeding  in  that  action. 

Enter  in  Montgomery  county.  M.  L.  S. 

(Title.)  Petition  for  Writ.    (74  Hun,  130.) 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  Frederick  Hess,  by  Thomas  Eichardson,  of  Ilion,  Herkimer 
county,  N.  Y.,  as  his  attorney  in  fact  and  at  law,  respectfully  shows  to  the  court: 

That  your  petitioner,  said  Frederick  Hess,  resides  in  the  town  of  Long  Lake,  in 
the  county  of  Hamilton,  in  the  State  of  New  York,  and  has  there  resided  for  the 
space  of  upward  of  one  year.  That  on  or  about  the  3d  day  of  November,  1892, 
Horace  Inman,  who  resides  and  then  resided  in  the  city  of  Amsterdam,  in  the 
county  of  Montgomery,  said  State,  commenced  an  action  in  the  Supreme  Court  of 
said  State,  as  sole  plaintiff,  against  your  petitioner  as  sole  defendant,  laying  and 
making  the  place  of  trial  in  Montgomery  county,  said  action  having  been  com- 
menced by  the  personal  service  of  a  summons  upon  your  petitioner  at  his  said 
residence  in  the  town  of  Long  Lake.  That  your  petitioner  retained  the  firm  of 
Thomas  &  A.  D.  Eichardson,  who  resided  at  Ilion,  Herkimer  county,  N.  Y.,  and 
who  are  attorneys  of  the  Supreme  Court,  as  his  attorneys  to  defend  such  action. 

That  issue  was  joined  in  said  action  by  the  service  of  an  answer  upon  H.  B. 
Waldron,  the  plaintiff's  attorney,  by  said  Thomas  &  A.  D.  Richardson  on  or  about 
the  10th  day  of  December,  1892,  and  that  the  case  was  duly  placed  on  the  calendar 
of  and  for  the  January  term  of  the  Supreme  Court,  held  in  Montgomery  county, 
also  by  both  parties. 

That  on  Friday,  January  20,  1893,  the  said  cause  was  duly  called  in  its  order 
for  trial  at  said  circuit,  his  Honor,  Justice  Stover,  presiding,  and  the  trial  of  the 
same  was  duly  moved  by  your  petitioner  through  his  attorneys ;  and  that  the  plain- 
tiff's attorney  and  counsel  announced  that  they  were  not  ready  for  trial  on  the 
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part  of  the  plaintiff,  by  reason  of  the  fact  of  the  plaintiff's  absence,  and  that  they 
could  not  safely  proceed  to  trial  without  him,  and  that  he  was  a  material  witness 
in  his  own  behalf;  whereupon,  on  motion  of  the  defendant,  the  complaint  in  said 
action  was  dismissed,  and  an  order  dismissing  it  was,  as  your  petitioner  is  informed 
and  believes,  entered  by  the  clerk  in  attendance  upon  said  court  in  his  minutes  of 
the  proceedings  of  said  court.  But  no  further  or  formal  order  and  no  Judgment 
has  been  entered  in  said  cause. 

That  the  sessions  of  the  said  Supreme  Court  were  held  at  the  city  council  cham- 
bers in  the  city  of  Amsterdam,  which  for  said  purposes  constituted  the  courtroom 
or  courthouse,  and  said  room  was  situated  in  the  upper  story,  reached  by  three  or 
four  flights  of  stairs. 

That  upon  the  direction  of  the  court  dismissing  the  complaint,  and  before  your 
petitioner  had  left  the  courtroom,  and  before  he  had  had  time  to  leave  the  court- 
room, he  was  called  by  some  one  representing  himself  as  a  constable.  Just  outside  of 
the  door  of  the  courtroom,  a  few  feet,  on  the  landing  leading  into  the  courtroom, 
and  was  there  served  with  a  summons,  a  copy  of  which  is  hereto  annexed.  That 
your  petitioner  was  attending  the  said  Supreme  Court  solely  as  a  party  and  as  a 
witness  in  his  own  behalf  in  said  action  in  the  Supreme  Court,  and  that  he  was  a 
necessary  and  material  witness.  That  the  court  was  still  in  session  when  the  said 
Justice's  court  summons  was  served  upon  your  petitioner  as  aforesaid. 

That  your  petitioner  was  brought  before  the  Jurisdiction  of  the  Justice  of  the 
peace  who  issued  said  summons  by  and  in  consequence  of  his  attendance  at  said 
Supreme  Court,  and  that  the  said  Justice  thereof  would  have  had  no  Jurisdiction 
over  the  person  of  your  petitioner  had  he  not  been  brought  within  said  county  of 
ilontgomery  by  and  through  his  attendance  as  aforesaid  on  the  said  Supreme  Court. 
That,  as  your  petitioner  is  informed  and  believes,  the  action  in  said  Justices' 
court  is  brought  by  the  said  Horace  Inman  as  sole  plaintiff  against  your  petitioner 
as  sole  defendant  for  the  same  identical  cause  of  action  for  which  the  said  action 
was  brought  in  the  Supreme  Court,  which  last  named  action  is  still  pending. 

That  your  petitioner  is  informed  and  believes  that  said  service  of  said  Justice's 
summons  upon  him  was  in  the  actual  or  constructive  presence  of  said  Supreme 
Court,  then  and  there  being  held  as  aforesaid ;  and  that  it  was  a  violation  of  the 
rights  of  your  petitioner  by  reason  of  the  facts  aforesaid,  and  of  the  protection  to 
which  he  was  entitled  as  a  party  and  as  a  witness  aforesaid,  and  that  the  service 
upoix  your  petitioner  as  aforesaid  constituted  a  contempt  of  the  Supreme  Court, 
then  and  there  being  held  as  aforesaid,  and  of  the  Justice  presiding  at  the  said 
court. 

Wherefore,  your  petitioner  prays  that  a  writ  of  prohibition  be  issued  out  of 
this  court,  directed  to  A.  B.  Flansburgh,  the  Justice  of  the  peace  who  issued  said 
summons,  and  to  Horace  Inman,  the  plaintiff  therein.  Peedeeiok  Hess. 

By  Thomas  Eichaedson, 

His  Attorney  in  Fact  and  at  Law. 
(Add  verification.) 

Return  by  Justice  of  the  Peace. 

SUPREME  COURT. 


People  ex   bel.   FREDERICK   HESS 


B.    FLANSBURGH,    a   Justice   of    the 
Peace,   etc.,   and   HORACE   INMAJSf. 


,74  Hun,  130. 


To  the  Honorable  Supreme  Court  of  the  State  of  New  York: 

I,  A.  B.  Flansburgh,  a  Justice  of  the  peace,  defendant  herein,  in  answer  to  the 
writ  of  prohibition  granted  herein,  January  24,  1893,  a  copy  of  which  was  served 
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upon  me  and  is  hereto  annexed,  and  for  a  return  thereto,  do  hereby  serve  and  as  by 
law  required,  as  follows: 

On  the  20th  day  of  January,  1893,  H.  B.  Waldron,  of  the  city  of  Amsterdam, 
called  at  my  office  and  requested  me  to  issue  a  summons  in  an  action  wherein 
Horace  Inman  was  the  plaintiff  and  Frederick  Hess  was  defendant.  I  thereupon 
did  issue  a  summons,  a  copy  of  which  is  annexed  to  the  petition  of  Frederick  A. 
Hess  herein,  and  delivered  said  summons  and  a  copy  thereof  to  said  H.  B. 
Waldron. 

That  this  defendant  heard  nothing  further  from  said  summons,  except  that  the 
summons  was  returned  served,  until  the  35th  day  of  January,  1893,  when  the 
writ  of  prohibition  was  served  upon  him.  That  he  has  no  knowledge  or  informa- 
tion of  the  matters  set  forth  in  the  petition  and  affidavits  on  which  the  writ  was 
jTanted.  That  at  the  time  said  summons  was  issued  this  defendant  was  not  aware 
that  Frederick  Hess  was  not  a  resident  of  Montgomery  county  and  did  not  know 
that  he  was  in  Montgomery  county  attending  court.  That  said  Frederick  Hess  was 
not  exempt  from  the  service  of  the  summons  upon  him,  and  that  this  defendant 
as  such  justice  of  the  peace  had  jurisdiction  of  the  subject-matter  of  said  action 
and  of  the  said  Frederick  Hess  upon  the  service  of  the  summons  upon  him.  That 
the  fact  that  the  said  Frederick  Hess  was  in  Montgomery  county  for  the  sole  pur- 
pose of  attending  court,  wherein  he  was  a  party  and  a  witness,  did  not  exempt  him 
from  the  service  of  a  summons  upon  him. 

Therefore,  this  defendant  denies  the  right  or  jurisdiction  of  your  honorable  court 
to  grant  said  writ  and  to  continue  the  same,  or  in  any  way  or  manner  interfere 
with  or  control  the  matter  legally  pending  before  him  as  justice  of  the  peace  as 
aforesaid,  and  he  respectfully  denies  the  sufficiency  of  the  papers  and  proof  on 
which  the  same  is  granted,  and  asserts  that  the  said  writ  was  and  is  wholly  in- 
jurious, useless  and  unnecessary,  and  that  the  relator's  remedy  was  by  motion  to  set 
aside  service  of  the  summons. 

All  of  which  is  respectfully  submitted  that  your  honorable  court  may  consider 
and  do  as  it  may  deem  proper  and  just  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this day  of  February, 

1893,  at  Amsterdam,  in  the  county  of  Montgomery. 

A.  B.  Flansburgh, 
Justice  of  the  Peace. 

(Title.)         Affidavit  for  Writ  of  Prohibition  to  Recorder. 

County  of  New  Yoke,  ss.: 

Aethue  C.  Teain,  being  duly  sworn  deposes  and  says  : 

That  he  is  deputy  assistant  district  attorney  upon  the  professional  staff  of  the 
district  attorney  of  iSTew  York  county,  and  in  that  capacity  prepared  and  conducted 
the  prosecution  of  John  Blake,  one  of  the  defendants  herein. 

That  said  John  Blake  was  charged  by  the  grand  jury  of  the  county  of  ISTew  York 
by  an  indictment  filed  on  the  27th  day  of  May,  1904,  with  the  crime  of  selling  an 
article  of  merchandise  to  his  knowledge  falsely  described  by  label  upon  the  vessel 
containing  the  same,  and  with  other  crimes,  as  more  fully  appears  by  a  copy  of  said 
indictment  hereto  attached,  and  marked  "  Exhibit  A." 

That  on  the  10th  day  of  June,  1904,  the  defendant  was  arraigned  at  the  bar,  and 
entered  a  plea  of  not  guilty  to  the  said  indictment. 

That  said  indictment  was  moved  for  trial  in  Part  I.  of  the  Court  of  General 
Sessions  of  the  Peace,  held  in  and  for  the  county  of  ISTew  York,  on  the  23d  day  of 
ISTovember,  1905,  before  the  Hon.  John  W.  Goff,  recorder,  then  presiding. 

That  the  defendant  appeared  in  person  and  was  represented  by  counsel. 

That  a  jury  was  sworn  and  impaneled. 

That  evidence  was  received  and  testimony  taken  from  day  to  day,  said  trial  be- 
ing adjourned  for  that  purpose  from  day  to  day  until  the  29th  day  of  November, 
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1905,  when,  after  arguments  of  counsel,  and  charge  of  court,  the  jury  returned 
a  verdict  of  "  Guilty,  as  charged  in  the  indictment." 

That  the  defendant  thereupon  moved  that  the  verdict  of  the  jury  be  set  aside 
upon  the  ground  that  it  was  against  the  evidence  and  against  the  weight  of  evidence, 
and  upon  all  the  grounds  specified  in  the  Code  of  Criminal  Procedure,  which  motion 
was  then  and  there  denied  by  the  court,  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  new  trial  upon  the  minutes,  upon  all  the 
statutory  grounds,  which  motion  was  then  and  there  denied,  and  an  exception 
taken. 

That  the  defendant  then  moved  for  an  arrest  of  judgment,  which  motion  was 
denied  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  certificate  of  reasonable  doubt,  which 
motion  was  then  and  there  denied  and  an  exception  taken. 

That  the  judge  then  sentenced  the  defendant  to  three  months  in  the  penitentiary. 

That  the  court  thereupon  adjourned  the  November  term  of  said  court  sivs  die. 

That  thereupon  your  deponent  was  served  on  Monday,  the  4th  day  of  December, 
1905,  with  a  notice  that  the  defendant  Blake,  by  his  attorneys,  would  make  an 
application  before  the  Hon.  John  W.  Goff,  recorder,  at  Part  II.,  Trial  Term  of  the 
said  Court  of  General  Sessions,  which  said  term  was  the  December  term  of  the  said 
Court  of  General  Sessions  of  the  Peace,  for  a  new  trial  and  arrest  of  judgment, 
and  also  for  an  order  vacating  and  setting  aside  the  verdict  of  the  jury,  and 
judgment  of  conviction,  and  dismissing  the  indictment  and  discharging  the 
defendant,  as  more  fully  appears  by  a  copy  of  said  moving  papers,  consisting  of  a 
notice  of  motion  and  affidavit  of  James  W.  Osborne,  Esq.,  counsel  for  defendant 
Blake,  hereto  attached  and  marked  "  Exhibit  B,"  which  motion  was  returnable  on 
the  same  day,  to  wit,  ]\Ionday,  the  4th  day  of  December,  1905,  at  10  :30  o'clock  in 
the  morning,  at  Part  II  of  the  December  Trial  Term. 

That  your  deponent  attended  in  said  Part  II.,  before  Hon.  John  W.  Goff, 
recorder,  at  the  opening  of  the  said  court  on  said  December  4,  1905,  and  in  due 
course  said  motion  came  on  to  be  heard. 

That  the  defendant's  counsel  thereupon  informed  the  court  that  his  motion  was 
"for  a  new  trial  on  the  evidence  on  the  whole  matter." 

That  the  recorder  then  stated  that  a  motion  for  a  new  trial  had  been  made  by 
defendant's  counsel,  and  that  that  motion  had  been  denied,  and  that  that  motion 
was  now  res  adjudicata,  and  inquired  of  defendant's  counsel  how  he  could  now 
come  in  and  argue  a  motion  already  decided,  to  which  the  defendant's  counsel 
replied  — "  because  of  the  inherent  power  of  the  court." 

That  your  deponent  further  alleges  that  at  no  time,  either  in  his  moving  papers 
or  in  his  oral  argument  before  the  court,  or  otherwise,  did  the  defendant's  counsel 
suggest,  intimate  or  contend  that  any  of  his  said  motions  were  based  upon  the  claim 
of  newly-discovered  evidence,  or  on  any  ground  stated  in  subdivision  7  of  section 
465  of  the  Code  of  Criminal  Procedure. 

That  the  motion  was  then  adjourned  and  came  on  for  further  hearing  the 
following  afternoon,  December  5th. 

That  it  was  not  until  this  time  that  your  deponent  had  any  opportunity  to  be 
himself  heard  upon  the  motion,  and  that  he  thereupon  called  the  court's  attention 
to  the  fact  that  the  Code  of  Criminal  Procedure  provides  that  any  motion  for  a 
new  trial  must  be  made  before  judgment,  except  when  made  upon  newly-discovered 
evidence;  that  there  was  no  suggestion  upon  the  part  of  the  defendant's  counsel 
that  the  grounds  for  their  motion  were  based  on  any  newly-discovered  evidence, 
and  that  the  court  had  no  power  to  entertain  the  motion. 

That  the  hearing  on  said  motion  was  thereafter  adjourned  until  Fridav,  December 
8th. 

That  your  deponent  thereupon  stated  to  the  court  that  before  the  defendant  had 
been  sentenced  motions  for  a  new  trial  and  an  arrest  of  judgment  had  been  made 
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and  denied,  and  that  the  people,  whom  deponent  represented,  contended  that  the 
court  "  is  without  any  vestige  of  authority  whatever  to  entertain  this  motion  at  this 
time." 

That  the  court  (recorder)  thereupon  replied  as  follows  :     (Here  set  out  facts 

fully). 

That  the  further  hearing  of  the  argument  was  thereupon  postponed  by  the  court 
until  Wednesday  morning,  December  13,  1905,  with  leave  to  counsel  to  submit 
further  papers. 

That  during  the  course  of  said  argument  the  recorder  informed  counsel  for  the 
defendant  and  your  deponent  that  after  sentence  had  been  imposed,  he,  the  said 
recorder,  had  directed  the  warden  of  the  city  prison  to  retain  said  Blake  and  not  to 
send  him  to  the  penitentiary  under  the  sentence  until  certain  matters  had  been 
inquired  into.  And  that  your  deponent  is  informed,  and  believes,  that  the  said 
court  secured  the  return  of  the  final  commitment  of  said  Blake  to  the  penitentiary, 
and  is  now  retaining  the  same  in  order  that  said  Blake  may  be  detained  by  said 
warden  in  the  city  prison  in  accordance  with  the  statement  made  by  the  said  court 
to  that  effect. 

(Jurat.)  Arthur  C.  Train. 

Order  for  Alternative  Writ  by  Special  Term. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  courthouse  at  Caldwell,  in 

and  for  the  fourth  judicial  district,  on  the  21st  day  of  March,  1886. 
Present  :  —  Hon.  Joseph  Potter. 


-■\ 


The  Peopm  ex   eel.    HENRY   O.    ADAMS, 
ET  AL.,  Administrators,  etc., 


ZERAH  S.  WESl'BROOK,  Stjeeogate  of  the 
County  of  Montgomebt,  and  JACOB  C. 
NELLIS,  EXECUTOB,  ETC.,  OF  PETER  G. 
FOX,  Deceased. 


y  89  N.  Y.  152. 


On  reading  and  filing  the  affidavit  of  Henry  C.  Adams,  it  is  ordered  that  a 
writ  of  prohibition  issue  out  of  this  court  to  the  Surrogate's  Court  of  Montgomery 
county,  and  Zerah  S.  Westbrook,  surrogate,  and  to  Jacob  C.  Nellis,  executor,  etc., 
commanding  the  said  court  to  desist  and  refrain  from  making  any  distribution 
whatever  of  the  funds  of  the  estate  of  Peter  G.  Pox,  deceased,  and  from  the  publi- 
cation of  notice  of  such  distribution  to  the  creditors  of  said  deceased  until  the  final 
decision  of  the  Supreme  Court  in  an  action  therein  described,  and  that  said  writ 
be  returnable  on  the  second  Tuesday  of  April  next,  at  the  opening  of  court  on  that 
day,  at  the  chambers  of  the  Hon.  Joseph  Potter,  at  Whitehall. 

Joseph  Potter, 
Justice. 
Alternative  Writ  of  Prohibition.    (89  N.  Y.  152.) 
The  People  of  the  State  of  New  YorTc  to  Zerah  S.  Westbrook,  County  Judge  and 
Surrogate   of  Montgomery   County,  in  said  State,  and  to  Jacob   C.   Nellis, 
Executor  of  the  Last  Will  and  Testament  of  Peter  0.  Fox,  Deceased,  Greeting: 
Whereas,  Henry  C.  Adams,  of  the  city  of  IsTew  York,  has  presented  to  the 
Supreme  Court  of  the  State  of  JSTew  York,  on  the  21st  day  of  March,  1886,  the  fact 
upon  petition  and  affidavit,  and  the  papers  accompanying  the  same  in  printed  form, 
that  an  action  was  commenced  by  him  as  the  plaintiff,  by  service  of  a  summons 
and  complaint  upon  Peter  G.  Pox,  executor  of  the  last  will  and  testament  of 
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Archibald  Fox,  deceased,  and  Lawrence  M.  Fox,  defendants,  on  or  about  the  1st 
day  of  August,  1872,  to  recover  of  Peter  G.  Fox,  personally,  the  amount  due  upon 
three  several  judgments,  viz.  (here  state  facts,  as  in  petition)  :  Wherefore  the 
said  Henry  C.  Adams  has  prayed  relief  of  our  said  court,  and  our  writ  of  prohi- 
bition in  that  behalf.  We,  therefore,  being  willing  that  the  laws  and  customs  of 
our  State  should  be  observed  and  that  our  citizens  should  in  nowise  be  oppressed, 
do  command  you  that  you  desist  and  refrain  from  any  further  proceeding  in  the 
matter  of  exhibiting,  proving,  examining,  deciding  upon  or  intermeddling  in  any 
manner  with  the  said  claims  and  demands  of  the  said  relators,  so  pending  and  unde- 
termined in  said  action,  and  awaiting  the  adjudication  and  decree  of  the  Supreme 
Court,  and  that  you  make  no  order,  decree  or  adjudication  in  respect  to  the  claims 
and  demands  of  other  creditors  of  said  estate,  inconsistent  with  or  in  any  manner 
prejudicial  to  the  rights,  interests,  claims  and  demands  of  the  said  relator,  Henry 
C.  Adams,  until  the  final  adjudication,  decree  or  judgment  of  said  Supreme  Court, 
in  the  said  action  so  pending  therein  as  aforesaid;  and  then  only  in  the  manner 
and  form,  and  in  accordance  with  the  decree  and  judgment  of  the  said  Supreme 
Court  therein,  or  the  further  order  of  this  court. 

And  also  that  you  desist  and  refrain  from  making  any  distribution  whatever  of 
the  said  funds  of  said  estate,  and  from  publication  of  notice  of  such  distribution 
among  the  creditors  of  said  deceased  until  the  final  distribution,  decree  or  judg- 
ment of  said  Supreme  Court,  in  the  said  action  so  pending  and  undetermined 
therein,  as  stated,  and  then  only  in  the  manner  and  form,  and  in  accordance  with 
the  decree  and  judgment  of  said  Supreme  Court  therein,  or  the  further  order  of 
this  court. 

And  that  you  show  cause  on  the  second  Tuesday  of  April,  1886,  at  ten  o'clock 
A.  M.  of  said  day,  before  the  Special  Term  of  the  Supreme  Court  of  the  State  of 
New  York,  at  chambers  of  Hon.  Joseph  Potter,  in  Whitehall,  N.  Y.,  why  you 
should  not  be  absolutely  restrained  from  any  further  proceedings  in  respect  to  the 
said  claims  and  demands  of  said  relator,  or  the  claims  and  demands  of  other 
creditors  of  said  estate,  inconsistent  with  or  prejudicial  to  the  said  rights,  claims 
and  demands  of  said  relator;  and  also  from  making  any  distribution  whatever  of 
the  said  funds  of  said  estate,  and  from  publication  of  notice  of  such  distribution 
among  the  creditors  of  said  deceased  until  the  final  adjudication,  decree  or  judg- 
ment of  the  Supreme  Court,  in  the  said  action  so  pending  and  undetermined 
therein,  as  aforesaid,  or  the  further  order  of  this  court. 

Witness,  the  Hon.   Joseph   Potter,   one  of  the  justices   of  the   Supreme 
[l.  s.]     Court,  at  the  courthouse,  in  the  county  of  Warren,  the   31st  day  of 
March,  A.  D .  1886. 

By  the  court.  Daniel  V.  Brown, 

Clerk. 
Henry  C.  Adams,  Relator, 

Attorney  in  Person. 

Indorsed: — The  within  writ  of  prohibition  is  hereby  allowed  this  21st  day  of 
March,  1886,  by  the  court.  Jos.  Potter, 

Justice  Supreme  Court. 

Order  to  Show  Cause  and  Directing  that  Alternative  Writ  Issue. 

(Title). 

On  reading  the  affidavit  of  Arthur  C.  Train,  verified  December  12,  1905,  and  on 
motion  of  Eobert  C.  Taylor,  Esq.,  counsel  for  relator,  it  is 

Ordered,  that  an  alternative  writ  of  prohibition  issue  out  of  and  under  the  seal 
of  this  court  directed  to  the  said  Court  of  General  Sessions  of  the  Peace,  and  to  the 
said  Hon.  John  W.  Goff,  recorder  of  the  county  of  New  York,  and  judge  of  the 
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Court  of  General  Sessions  of  the  Peace,  held  in  and  for  the  county  of  New  York, 
and  to  the  said  John  Blake,  commanding  them  to  desist  and  refrain  from  any 
further  proceedings  upon  or  under  the  motion  for  a  new  trial  made  by  the  de- 
fendant Blake,  and  fully  set  forth  in  said  affidavit  of  said  Train,  the  same 
being  a  motion  for  a  new  trial  of  the  issues  raised  by  and  upon  the  indict- 
ment of  said  Blake,  which  was  filed  in  the  office  of  the  clerk  of  said  Court 
of  General  Sessions,  on  the  25th  day  of  May,  1904,  and  bears  the  number  46,020, 
and  to  desist  and  refrain  from  any  further  proceedings  upon  or  under  the  motions 
made  on  behalf  of  said  Blake  to  vacate  and  set  aside  the  verdict  of  the  jury  and 
judgment  of  conviction  rendered  in  said  Court  of  General  Sessions  on  November 
20,  1905,  and  to  dismiss  the  said  indictment,  and  to  discharge  the  defendant;  and 
to  desist  and  refrain  from  admitting  the  defendant  to  bail;  and  to  desist  and 
refrain  from  detaining  by  the  order  of  said  recorder  or  otherwise  said  Blake  in 
the  city  prison;  all  until  the  further  direction  of  this  court;  and  directing  said 
defendants  to  show  cause  before  this  court  at  a  Special  Term,  Part  I.  thereof,  to  be 
held  in  the  courthouse  in  the  county  of  New  York,  on  December  14,  1905,  at  10:30 
o'clock  in  the  forenoon,  why  they  shall  not  be  absolutely  restrained  from  any 
further  proceedings  in  the  matter  hereinbefore  set  forth.  Service  of  a  copy  of  this 
•  order  shall  be  deemed  sufficient. 

Dated  December  12,  1905.  M.  L.  Stover, 

Justice  of  the  Supreme  Court  of  the  State  of  New  YorJc. 

Alternative  Writ  of  Prohibition. 

The  People  of  the  State  of  New  York  on  the  Relation  of  William  Travis  Jerome, 

To  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  City  and  County  of 

New  YorJc,  and  to  the  Hon.  John  W.  Goff,  Recorder  of  the  City  of  New  York, 

and  Judge  of  the  Said  Court  of  General  Sessions  of  the  Peace  in  and  for  the 

County  of  New  York,  and  to  John  Blake,  Greeting: 

Whereas,  at  a  Special  Term  of  our  Supreme  Court  held  in  the  courthouse  in  the 

county  of  New  York  on  December  12,  1905,  Arthur  C.  Train,  by  his  affidavit 

verified  that  day,  made  Imown  to  this  court  that  the  said  defendant  Blake  who  was 

duly  convicted  of  the  crime  of  selling  articles  under  a  false  label,  etc.,  in  said  Court 

of  General  Sessions,  on  November  29,  1905,  and  was  on  the  same  day  duly  sentenced 

by  said  John  W.  Goff,  recorder,  to  three  months  in  the  penitentiary,  has  made  a 

motion  before  the  said  recorder  for  a  new  trial  on  various  grounds,  not  including 

that  of  newly-discovered  evidence,  and  has  made  other  motions,  all  of  which  the 

said  recorder  is  entertaining  and  considering,  and  also  that  the  said  Blake  has  made 

an  application  to  said  recorder  to  be  admitted  to  bail  pending  the  decision  of  said 

motion,  which  application  the  said  recorder  is  also  entertaining  and  considering, 

and  further  that  the  said  Blake  is  being  detained  in  the  city  prison  on  the  order 

of  the  said  recorder; 

Now,  therefore,  that  justice  may  be  done  in  the  premises,  and  it  appearing  that 
adequate  relief  can  only  be  had  by  a  writ  of  prohibition  restraining  you  and  each 
of  you  from  taking  any  further  proceedings  in  the  matter  hereinbefore  set  forth, 
we,  therefore,  command  you,  the  said  Court  of  General  Sessions,  and  you,  the  said 
Hon.  John  W,  Goff,  recorder  of  the  city  of  New  York,  and  judge  of  the  said 
Court  of  General  Sessions,  and  you,  the  said  John  Blake,  to  desist  and  refrain  from 
any  further  proceedings  upon  or  under  the  motion  for  a  new  trial  made  by  or  on 
behalf  of  the  defendant  Blake,  the  same  being  a  motion  for  a  new  trial  of  the 
issues  raised  by  and  upon  the  indictment  of  said -Blake  which  was  filed  in  the  office 
of  the  clerk  of  said  Court  of  General  Sessions  on  May  25,  1904,  and  bearing  the 
number  46,020;  and  also  to  desist  and  refrain  from  any  further  proceedings  upon 
or  under  the  motion  made  on  behalf  of  said  Blake  to  vacate  and  set  aside  the 
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verdict  of  the  jury  and  judgment  of  conviction  rendered  in  said  Court  of  General 
Sessions  on  November  39,  1905,  and  to  dismiss  the  said  indictment,  and  to  discharge 
the  defendant ;  and  to  desist  and  refrain  from  admitting  the  defendant  to  bail ;  and 
to  desist  and  refrain  from  detaining  by  the  order  of  said  recorder  or  otherwise 
said  Blake  in  the  city  prison ;  all  until  the  further  direction  of  this  court ; 

And  that  you  show  cause  before  this  court  at  a  Special  Term,  Part  I.  thereof,  to  be 
held  in  the  courthouse  in  the  county  of  ISTew  York  on  December  14,  1905,  at  10 :30 
o'clock  in  the  forenoon,  why  you  shall  not  be  absolutely  restrained  from  any  further 
proceeding  in  the  matter  hereinbefore  set  forth. 

Witness,  the  Hon.  Martin  L.  Stover,  one  of  the  justices  of  the  Supreme 
fL.  s.]     Court,  at  the  courthouse  in  the  county  of  New  York,  this  12th  day  of 

December,  1905. 
By  the  court.  Thomas  L.  Hamilton 

Clerk. 
Order  for  Alternative  Writ  by  Appellate  Division. 

The  People  of  the  State  of  New  York,  on  (Uaption.) 

THE  Relation  of  EDWARD  COOPER, 
Matob  of  the  Citt  of  New  Yoek, 

V. 

The  Special  Teem  at  Chambees,  Now 
Being  Held  in  and  foe  the  City  and 
County    of    New   Yoek,  in    the    Couet-  y  79  N.  Y.  682, 

HOUSE   IN    THE    CiTY   AND    COUNTY    OF    NeW 

Yoek,  and  Against  the  Hon.  THEO- 
DORIC  R.  WESTBROOK,  the  Justice 
Peesiding  at  Said  Special  Teem,  and 
Against  SIDNEY  P.   NICHOLS,  the  Re- 

LATOE    IN     OeETAIN    PEOCEEDINGS     PENDING 

IN  Said  Special  Teem  at  Chambers. 

On  reading  and  filing  the  affidaivt  of  Edward  Cooper,  and  the  papers  and  pro- 
ceedings thereto  annexed,  and  the  aflfidavit  of  William  C.  Whitney,  and  upon 
motion  of  Francis  N.  Bangs,  and  Francis  C.  Barlow,  of  counsel  for  the  said  Edward 
Cooper,  such  mayor  as  aforesaid,  it  is 

Ordered,  by  the  court  now  here,  that  the  said  respondents,  the  said  Special 
Term  at  chambers,  the  Hon.  Theodoric  E.  Westbrook,  justice  presiding  thereat,  and 
Sidney  P.  Nichols,  do  show  cause  before  this  court  on  Thursday,  the  25th  day  of 
September,  instant,  at  the  courthouse  in  the  city  and  county  of  New  York,  at  half- 
past  ten  o'clock,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  a  writ  of  pro- 
hibition should  not  be  issued  by  this  court,  under  and  pursuant  to  the  statute,  and 
according  to  the  course  and  practice  of  the  court,  prohibiting  and  restraining  the 
said  Special  Term,  and  the  said  justice  or  any  justice  presiding  thereat,  from 
hearing  and  determining  the  questions  arising  upon  the  writ  of  certiorari  mentioned 
in  the  said  affidavit  of  Edward  Cooper,  and  upon  the  certificate  of  the  said  Edward 
Cooper,  filed  as  the  return  to  said  writ  of  certiorari,  and  from  receiving,  affirming, 
or  reversing  the  proceedings  of  the  said  Edward  Cooper,  as  mayor,  therein  men- 
tioned, and  from  rendering  any  judgment  thereon,  and  making  any  further  order 
in  respect  thereto,  and  prohibiting  and  restraining  the  said  Sidney  P.  Nichols  from 
applying  to  said  Special  Term,  for  any  hearing,  or  determination,  or  judgment 
on  the  said  writ  of  certiorari  and  return  thereto,  and  from  carrying  into  execution 
or  effect  any  such  judgment,  order  or  determination.  And  it  is  further  ordered 
that  the  said  Special  Term,  and  the  said  justice  presiding  thereat,  and  the  said 
Sidney  P.  Nichols,  be  and  they  are  each  of  them  prohibited  and  restricted  from 
any  and  all  further  proceedings  in  the  matter  of  said  certiorari,  and  from  bringing 
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the  same  to  a  hearing  and  trial,  and  from  trying,  deciding  or  adjudicating  the 
same  in  any  manner  or  form,  until  the  hearing  before  the  Appellate  Division, 
under  this  order,  and  the  decision  of  said  Appellate  Division,  upon  such  order, 
except  that  this  order  shall  not  operate  to  restrain  or  prevent  either  party  from 
noticing  or  bringing  to  hearing  before  the  Appellate  Division  any  appeal  or  appeals 
now  pending  from  orders  heretofore  made  in  the  said  proceedings,  or  from  noticing 
and  putting  the  said  proceeding  on  the  calendar  of  the  October  Special  Term,  for 
the  hearing  and  tuial  of  issues  of  law  or  fact  (of  which  short  notice  shall  be  suffi- 
cient) so  that  the  same  may  be  brought  to  a  trial  of  hearing  without  delay,  after 
the  decision  of  this  court  upon  this  order,  nor  shall  it  operate  to  prevent  the  said 
Special  Term  at  chambers  from  adjourning  the  motions  now  pending  in  said  pro- 
ceeding, from  time  to  time,  until  the  hearing  and  decision  under  this  order. 

Hubert  0.  Thompson, 
Clerk. 

Alternative  Writ  of  Prohibition  by  Appellate  Division.    (79  N.  Y.  582.) 

The  People  of  the  State  of  New  YorTt  ex  rel.  Edward  Cooper,  Mayor  of  the  City 
of  New  York,  to  the  Special  Term,  now  Being  Held  in  and  for  the  City  atnd 
County  of  New  York,  in  the  Courthouse  in  Said  City,  and  Hon.  Theodoric 
WestirooJc,  Justice,  Presiding  at  said  Term  at  Chambers,  and  Sidney  P. 
Nichols: 
Whebeas,  Edward  Cooper,  lately  in  our  Supreme  Court,  at  an  Appellate  Division 
thereof,  held  at  the  courthouse  in  the  city  of  New  York  on  the  20th  day  of  Sep- 
tember, 1909,  gave  the  court  to  understand,  and  be  informed   (here  state  facts 
briefly  set  out  in  affidavit  or  petition),  as  appears  by  the  affidavits  of  William  C. 
Whitney  and  Edward  Cooper,  verified  September  20,  1909;  and 

Whereas,  it  appears  by  such  affidavit  that  you,  the  said  court  at  Special  Term, 
you,  the  Hon.  Theodoric  E.  Westbrook,  the  presiding  justice  thereof,  are  proceed- 
ing unjustly  to  aggrieve  and  oppress  the  relator,  contrary  to  law  and  without  juris- 
diction, and  that  adequate  and  proper  relief  can  only  be  had  by  the  said  Edward 
Cooper,  mayor  of  the  city  of  New  York,  by  writ  of  prohibition  restraining  you  and 
each  of  you  from  taking  further  proceedings  in  reference  to  the  matters  herein- 
before set  forth,  which  relief  is  asked  for  by  the  said  relator : 

We,  therefore,  do  command  you,  the  said  Special  Term,  sitting  at  chambers,  and 
you,  the  said  presiding  justice  thereof,  and  you,  Sidney  B.  Nichols,  a  party  to  the 
proceedings  there  sought  to  be  had,  to  desist  and  refrain  (here  follow  language  of 
order)  until  the  further  order  of  this  court  thereon,  and  that  you  show  cause  before 
this  court  on  Thursday,  the  25th  day  of  September  next,  at  the  courthouse  in  the 
city  and  county  of  New  York,  why  absolute  writ  of  prohibition  should  not  issue 
against  you  and  have  you  then  and  there  this  writ. 

Witness,   Hon.   Noah   Davis,   presiding   justice   at   said    General   Term 
[l.  s.]  at  the  courthouse  in  the  city  of  New  York,  this  20th  day  of  Septem- 
ber 1909.  Hubert  0.  Thompson, 

Clerk. 

Francis  N.  Bangs, 

Attorney  for  Relator. 
Indorsed : — Allowed  by  special  order  of  the  court  September  20,  1909. 

Noah  Davis, 

Presiding  Justice. 

(Title )        Return  to  Alternative  Writ  by  the  Court  Below. 

To  the  Honorable  the  Supreme  Court  of  the  State  of  New  York: 

I.  Zenah  S.  Westbrook,  surrogate  of  the  county  of  Montgomery,  defendant  herein, 
in  answer  to  the  writ  of  prohibition  granted  herein,  March  21,  1881,  a  copy  of 
Vol.  11  —  36 
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which  was  served  on  me,  and  is  hereto  annexed,  and  for  a  return  thereto,  do  hereby 
certify  and  return  as  by  law  required,  as  follows : 

(Here  insert  facts.) 

Therefore  this  defendant  respectfully  denies  the  right  of  jurisdiction  of  your 
honorable  court  to  grant  said  writ  or  to  continue  the  same,  or  in  any  way  or  manner 
interfere  with  or  control  the  matters  legally  pending  before  him  as  surrogate,  as 
aforesaid,  and  he  respectfully  denies  the  sufficiency  of  the  papers  and  proofs  on 
which  the  same  was  granted,  and  asserts  that  said  writ  was  and  is  wholly  un- 
authorized, useless  and  unnecessary. 

All  of  which  is  respectfully  submitted  that  your  honorable  court  may  consider 
and  do  as  it  may  seem  proper  and  Just  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  official  seal  this 
[l.  s.]  6th  day  of   April,   1886,  at  Amsterdam,   in  the  county  of  Mont- 

gomery. 

Z.  S.  Westbeook, 

Surrogate. 
(Tj^jg  y  Return  by  Party  to  Alternative  Writ. 

The  return  of  Jacob  C.  Nellis,  to  the  writ  of  prohibition  granted  herein,  a  copy 
of  which  is  hereto  annexed,  denies  all  and  all  manner  of  injury  or  grievance  in  said 
writ  alleged,  and  certifies  and  returns  to  the  Supreme  Court  (here  state  facts,  or 
adopt  return  of  court  or  judge  if  facts  are  stated  therein). 

Therefore,  this  defendant  relies  upon  the  matters  hereinbefore  set  forth  and  in 
the  return  to  said  writ  by  the  surrogate  of  Montgomery  county  as  sufficient  cause 
why  the  said  Surrogate's  Court  should  not  be  restrained  as  mentioned  in  said  writ. 

\Yitness  my  hand  this  11th  day  of  April,  1881. 

Jacob  C.  Nellis, 

(Add  verification.)  Executor,  etc.,  of  Peter  0.  Fox,  Deceased. 

Order  for  Peremptory  Writ. 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  courthouse  in  the  county  of 

Kings  on  the  30th  day  of  August,  1895. 
Present: — Hon.  Wm.  J.  Gaynor,  Justice. 

THE  People  ex  Rel.   EDWARD   SPRAGUE 
ET  AL.,  Administrators,  etc.. 


agst. 

Thomas  W.  Fitzgerald,  District  Attornet 
AND  Acting  Surrogate  of  the  County  of 
Richmond,  and  MARY  ENGLEBRECHT. 


►  15  App.  Div.  S31. 


The  alternative  writ  of  prohibition  in  this  matter,  made  on  the  22d  day  of 
August,  1895,  and  returnable  on  the  27th  day  of  August,  1895,  having  been  duly 
personally  served  upon  the  respondents,  Thomas  W.  Fitzgerald  and  Mary  L. 
Enfjlebrecht,  as  appears  by  the  certificate  of  the  sheriff  of  the  county  of  Eichmond, 
and  said  writ  having  come  on  to  be  heard  before  Hon.  William  J.  Gaynor,  justice 
of  the  Supreme  Court,  at  a  Special  Term  held  in  the  courthouse  in  the  county  of 
Kings  as  aforesaid,  on  the  27th  day  of  August,  1895,  upon  the  papers  upon  which 
the  same  was  granted,  and  Calvin  D.  Van  Name,  Esq.,  having  appeared  for  said 
respondents,  Thomas  W.  Fitzgerald  and  Mary  L.  Englebrecht,  and  having  filed  the 
affidavit  of  Mary  L.  Englebrecht  in  opposition  thereto,  verified  August  26,  1895, 
and  no  other  affidavit  or  return  being  filed  or  made  to  said  writ,  after  hearing 
George  J.  Greenfield,  Esq.,  attorney  for  the  relators,  and  the  said  Calvin  D.  Van 
NamCj  Esq.,  attorney  for  the  respondents,  and  due  deliberation  being  had;  it  is 
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Ordered,  that  said  writ  of  prohibition  be  made  absolute  and  that  there  do  issue 
out  of  this  court  and  under  the  seal  thereof  a  writ  of  prohibition  in  the  usual  form 
addressed  to  Thomas  W.  Fitzgerald,  district  attorney  and  acting  surrogate  of  the 
county  of  Eichmond,  and  to  Mary  L.  Englebrecht,  restraining  and  prohibiting  the 
said  acting  surrogate  from  taking  any  proceedings  under  the  decree  made  and 
entered  by  him  in  the  Surrogate's  Court  of  Eichmond  county  on  the  17th  day  of 
August,  1895,  for  the  removal  of  said  Edward  Sprague  and  Abigail  Journeay, 
administrators  of  David  H.  Journeay,  deceased,  or  either  of  them,  or  for  the 
appointment  of  Mary  L.  Englebrecht,  or  any  other  person,  as  administratrix  or 
administrator  in  their  place,  or  from  taking  any  proceeding  whatever  for  the 
enforcement  of  said  decree  in  that  behalf,  and  prohibiting  and  restraining  the  said 
Mary  L.  Englebrecht  from  carrying  into  effect  or  proceeding  upon  the  said  decree 
in  that  behalf;  and  it  is  also  further 

Ordered  and  adjudged,  that  the  said  Mary  L.  Englebrecht  pay  to  the  relators, 
or  their  counsel,  George  T.  Greenfield,  Esq.,  ten  dollars  costs  and  disbursements 
awarded  to  the  said  relator  in  this  proceeding. 

Enter:    W.  J.  G.  H.  C.  Saffen, 

Granted  August  30,  1895.  Cleric. 

Peremptory  Writ  of  Prohibition.    (15  App.  Div.  531.) 

The  People  of  the  State  of  New  York  to  Thomas  W.  Fitzgerald,  District  Attorney 
and  Acting  Surrogate  of  the  County  of  Richmond,  in  Said  State,  and  to  Mary 
L.  Englebrecht,  Greeting: 

Whereas,  on  the  23d  day  of  August,  1895,  an  alternative  writ  of  prohibition 
was  duly  issued  out  of  this  Supreme  Court  upon  the  application  of  Edward 
Sprague  and  Abigail  Journeay,  administrators  of  David  H.  Journeay,  deceased, 
and  to  Abigail  Journeay,  individually,  prohibiting  and  restraining  the  said  Thomas 
W.  Fitzgerald  and  Mary  L.  Englebrecht  from  taking  any  proceedings  under  a 
certain  decree  made  and  entered  by  the  said  Thomas  W.  Fitzgerald,  as  acting 
surrogate  of  the  county  of  Eichmond,  on  the  17th  day  of  August,  1895,  for  the 
removal  of  Edward  Sprague  and  Abigail  Journeay  as  administrators  of  the  said 
David  H.  Journeay,  deceased,  or  either  of  them,  or  for  the  appointment  of  Mary 
L.  Englebrecht,  or  any  other  person  as  administratrix  or  administrator  in  their 
place,  or  for  the  enforcement  of  said  decree  in  that  behalf  until  the  further  direc- 
tion of  the  court,  which  said  alternative  writ  of  prohibition  was  made  returnable 
on  the  27th  day  of  August,  1895,  at  a  Special  Term  of  the  Supreme  Court,  held 
at  the  courthouse  of  the  county  of  Kings  on  that  day;  and 

Whereas,  the  said  alternative  writ  of  prohibition  was  duly  personally  served 
upon  the  said  Thomas  W.  Fitzgerald  and  Abigail  Journeay,  and  upon  the  return 
day  thereof  the  said  respondents  appeared  by  Calvin  D.  Van  Name,  Esq.,  their 
attorney,  in  opposition  thereto,  and  the  said  Mary  L.  Englebrecht  having  filed  an 
affidavit  in  answer  thereto,  and  no  other  answer  or  return  being  made  to  said  writ, 
and  after  hearing  the  respective  counsel  of  the  said  parties,  and  due  deliberation 
being  had,  it  was  ordered  that  the  said  writ  be  made  absolute,  and  that  there  issue 
out  of  this  court  under  the  seal  thereof  a  writ  of  prohibition  in  the  usual  form 
addressed  to  the  said  respondents  above  named; 

We,  therefore,  being  willing  that  the  laws  and  customs  of  our  State  should  be 
observed,  and  that  our  citizens  should  in  no  wise  be  oppressed,  do  command  you 
that  you  desist  and  refrain  from  taking  any  proceeding  under  the  said  decree  made 
and  entered  by  you,  Thomas  W.  Fitzgerald,  in  the  Surrogate's  Court  of  the  county 
of  Eichmond  on  the  17th  day  of  August,  1895,  as  acting  surrogate,  for  the  removal 
of  said  Edward  Sprague  and  Abigail  Journeay,  administrators  of  the  estate  of 
David  H.  Journeay,  or  either  of  them,  or  for  the  appointment  of  Mary  L.  Engle- 
brecht, or  any  other  person,  as  administratrix  or  administrator  in  their  place,  or 
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for  the  enforcement  of  said  decree  in  that  behalf;  and  that  you,  Mary  L.  Engle- 
brecht,  desist  and  refrain  from  carrying  into  effect  or  proceeding  upon  the  said 
decree  in  that  behalf. 

WitnesSj  Hon.  William  J.  Gaynor,  one  of  the  justices  of  the  Supreme  Court 
at  the  courthouse  in  the  county  of  Kings  the  4th  day  of  September,  1895. 
By  the  court.  Joinsr  H.  Elswoeth, 

Clerk. 
Indorsed : —  The  within  writ  of  prohibition  allowed  this  4th  day  of  September, 
1895.  Wm.  J.  Gaynor, 

Justice  Supreme  Court. 
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5  80.    Delivery  of  books  and  papers. 

A  public  ofBeer  may  demand,  from  any  person  in  whose  possession  they  may  be,  a  de- 
livery to  such  officer  of  the  books  and  papers  belonging  or  appertaining  to  such  office.  If 
such  demand  is  refused,  such  officer  may  make  complaint  thereof  to  any  justice  of  the 
Supreme  Court  of  tlie  district,  or  to  the  county  judge  of  the  county  in  which  the  person 
refusing  resides.  If  such  justice  or  judge  ibe  satisfied  that  such  books  or  papers  are  with- 
held, lie  shall  grant  an  order  directing  the  person  refusing  to  show  cause  before  him  at  a 
time  specified  therein,  why  he  should  not  deliver  the  same.  At  such  time,  or  at  any  time 
to  which  the  matter  may  be  adjourned,  on  proof  of  the  due  service  of  the  order,  such 
justice  or  judge  shall  piX)oeed  to  inquire  into  the  circumstances.  If  the  person  charged 
with  withholding  such  books  or  papers  makes  affidavit  before  such  justice  or  judge  that 
he  has  delivered  to  the  officer  all  books  and  papers  in  his  custody  which,  within  his  knowl- 
edge, or  to  his  belief,  belong  or  appertain  thereto,  such  proceedings  before  such  justice  or 
judge  shall  cease,  and  such  person  be  discharged.  If  the  person  complained  against  shall 
not  make  such  oath,  and  it  appears  that  any  such  books  or  paipersi  are  withheld  by  him, 
such  justice  or  judge  shall  commit  him  to  the  county  jail  until  he  delivers  such  books  and 
papers,  or  is  otherwise  discharged  according  to  law.  On  such  commitment  such  justice 
or  judge,  if  required  by  the  complainant,  shall  also  issue  his  warrant,  directed  to  any 
sheriff  or  constable,  commanding  him  to  search,  in  the  daytime,  the  places  designated  therein, 
for  such  books  and  papers,  and  to  bring  them  before  such  justice  or  judg«.  If  any  such 
books  and  papers  are  brought  before  him  by  virtue  of  such  warrant,  he  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  shall  cause  them  to  be  delivered  to  tlie 
complaint   (formerly  Code  §  3471a). 

The  provisions  of  section  2471a  of  the  Code  of  Civil  Proeednre  (now  §  80, 
Public  Officers  Law),  to  compel  the  delivery  of  books  or  papers  of  a  public 
office  are  substantially  the  same  as  liose  under  the  Revised  Statutes  (1  E.  S. 
125,  §  51),  and  are  not  intended  to  furnish  a  method  for  trying  title  to  office. 
MaUer  of  Sells,  15  App.  Div.  5Y4. 

It  was  held,  in  the  Matter  of  Bradley,  141  'N.  T.  521,  which  arose  under 
the  Revised  Statutes,  that  all  the  petitioner  was  required  to  establish  in  order 
to  maintain  the  proceedings  is  that  he  was  elected  and  has  duly  qualified,  and 
the  question  as  to  the  validity  of  the  election  could  not  he  determined  in  such  a 
proceeding.     Where,  therefore,  under  a  proceeding  by  one  who  had  received  a 
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certificate  of  election  to  the  office  of  supervisor  of  a  town,  and  bad  filed  his 
undertaking,  which  had  been  approved  by  the  town  board,  it  was  objected  that 
illegal  votes  had  been  counted  for  the  applicant,  and  that  he  had  not  been 
elected  by  a  majority  of  the  legal  ballots,  and  also  that  his  predecessor  had  not 
been  notified  and  was  not  present  at  the  meeting  of  the  town  board  when  the  ap- 
plicant's undertaking  had  been  approved,  it  was  held  that  such  objections  were 
not  tenable  and  that  the  application  for  the  delivery  of  moneys,  books,  papers, 
etc.,  belonging  to  such  office  were  properly  granted. 

A  mayor  and  his  clerk  in  possession  of  the  books  and  papers  pertaining  to 
the  office  of  a  city  fire  marshal  illegally  attempted  to  be  removed  by  such 
mayor,  and  whose  illegal  appointee  resigned  before  actual  ouster,  may  be  com- 
pelled, under  section  2471a  of  the  Code,  to  surrender  to  the  prior  and  legal  in- 
cumbent the  books  and  papers  of  the  office,  the  key  to  which  had  been  left  with 
the  mayor  and  his  clerk  by  the  illegal  appointee  when  he  resigned.  Matter  of 
Freeman,  23  Misc.  752,  citing  Matter  of  Bradley,  141  N".  Y.  527 ;  Matter  of 
Sells,  15  App.  Div.  571. 

It  is  held  under  section  2471a  that  upon  the  applicant's  producing  his  cer- 
tificate of  election  or  appointment  to  the  office  in  question  from  the  proper 
officer,  with  proof  that  he  has  duly  qualified,  entitles  him  to  the  delivery  of  the 
books  and  papers  pertaining  to  the  office.  But  it  seems  that  if  the  facts  pre- 
sented show  any  doubt  or  show  that  the  election  or  appointment  was  void,  a  de- 
parture from  the  rules  would  be  justified.  Matter  of  Sells,  15  App.  Div.  572. 
Under  the  provisions  of  the  Eevised  Statutes,  section  52,  a  person  charged  with 
withholding  books  or  papers  must  make  an  affidavit  before  an  officer  hearing  the 
proceedings  that  he  has  duly  delivered  to  his  successor  all  of  such  books  or 
papers,  and  under  that  section  it  was  held  that  an  affidavit  of  a  prior  incumbent 
in  office  made  before  a  notary  and  alleging  that  he  had  delivered  each  and  every 
book  or  paper  in  his  possession  or  under  his  control  as  supervisor,  within  his 
knowledge,  in  any  way  belonging  to  or  pertaining  to  the  office  of  supervisor,  was 
fatally  defective  in  having  been  made  before  a  notary  public  instead  of  before 
the  justice  granting  the  order,  as  required  by  section  52  that  such  an  affidavit 
did  not  reqiiire  the  dismissal  of  the  proceedings  or  discharge  of  the  defendant. 
Matter  of  McGlory  v.  Henderson,  43  Hun,  439.  It  should  be  noted  that  the 
present  section  2471a  makes  the  following  provisions :  "  If  the  person  charged 
with  withholding  such  books  or  papers  makes  an  affidavit  before  such  justice 
or  judge  that  he  has  delivered  to  the  officer  all  books  and  papers  in  his  custody 
which,  within  his  knowledge,  or  to  his  belief,  belong  or  appertain  thereto,  such 
proceeding  before  such  justice  or  judge  shall  cease,  and  such  person  be  dis- 
charged." It  would  seem,  therefore,  that  the  decision  in  Matter  of  McGlory  v. 
Henderson,  supra,  is  applicable  to  proceedings  under  the  present  section. 

It  is  held  under  section  2471a  of  the  Code  that  in  a  special  proceeding  in- 
stituted thereunder  to  obtain  an  order  directing  petitioner's  predecessor  in 
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ofiice  to  deliver  to  him  the  official  books  and  records  of  the  office  of  city  clerk, 
proof  on  the  part  of  petitioner  that  he  had  the  prescribed  certificate  of  ap- 
pointment from  the  proper  officer  and  had  taken  the  oath  of  office  and  had  filed 
the  same  and  had  given  the  necessary  undertaking,  did  prima  facie,  if  not  abso- 
lutely, establish  his  right  to  the  books  and  papers  pertaining  to  the  office. 
Matter  of  Dudley,  33  App.  Div.  466.     See  same  case  below,  24  Misc.  279. 

The  fact  that  the  person  has  received  a  certificate  of  election  and  taken  the 
oath  of  office  is  sufficient  to  entitle  him  to  the  books  and  papers.  Matter  of 
Foley,  8  Misc.  196,  58  St.  Eep.  826,  28  Supp.  611.  In  this  case  it  is  also 
held  that  the  title  to  office  cannot  be  tried  in  these  proceedings. 

In  a  statutory  proceeding  to  obtain  possession  of  the  books  and  papers  per- 
taining to  public  office,  the  title  to  the  office  cannot  be  regularly  tried  or  decided, 
but  vsrhere  the  facts  are  undisputed  the  rights  of  the  parties  may  be  determined. 
Matter  of  Smith,  49  Misc.  567,  100  Supp.  179 ;  aff'd,  116  App.  Div.  665,  101 
Supp.  992. 

A  summary  proceeding  under  Code  of  Civil  Procedure,  section  2471a,  may 
be  maintained  for  the  delivery  of  books  and  papers  by  an  officer  whose  term 
has  expired,  and  the  remedy  by  quo  warranto  is  only  necessary  where  the 
party  proceeded  against  is  a  de  facto  or  de  jure  officer,  is  in  possession  of  the 
office,  and  the  facts  are  in  dispute.  Matter  of  Smith,  116  App.  Div.  665, 
101  Supp.  992. 

One  seeking  an  order  to  be  put  in  possession  of  the  books  of  a  public  office 
which  he  claims  must  show  a  prima  facie  right  to  the  office.  Matter  of 
BogasMe,  58  Misc.  243,  109  Supp.  598. 

An  order  under  the  Code  of  Civil  Procedure,  section  2471a,  for  the  delivery 
of  books  and  papers  to  the  successors  in  a  municipal  office  will  not  be  granted 
except  where  the  claimant  has  a  clear  prima  facie  title  to  the  office,  free  from 
reasonable  doubt.     Matter  of  BogasUe,  59  Misc.  541,  111  Supp.  922. 

The  title  to  office  is  not  involved  in  a  proceeding  instituted  under  the  Code 
of  Civil  Procedure,  section  2471a,  to  compel  delivery  of  books  and  papers, 
and  the  summary  relief  provided  by  the  statute  will  be  denied  unless  the  peti- 
tioner shows  a  clear  prima  facie  title  free  from  reasonable  doubt  to  the  office ; 
though  in  case  he  does  so,  he  is  absolutely  entitled  to  a  decree.  Matter  of  Fitz- 
gerald, 88  App.  Div.  434,  84  Supp.  1125. 

In  a  proceeding  to  compel  the  delivery  of  books  and  papers  of  a  public  office, 
where  the  defendant  made  positive  denial  that  he  was  in  possession  of  them, 
accompanied  by  a  sworn  averment  that  a  third  person  had  actual  custody 
thereof,  held,  that  it  was  the  duty  of  the  court  to  take  evidence  as  to  the  issue 
and  decide  it.     Matter  of  Gill,  95  App.  Div.  174,  88  Supp.  466. 

Although  in  a  proceeding  under  the  Code  of  Civil  Procedure,  section  2471a, 
to  compel  the  delivery  of  books  and  papers  to  a  public  officer,  the  court  will  not 
try  title  to  the  office,  still  a  mere  denial  of  the  petitioner's  title  is  not  sufficient 
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to  defeat  the  proceedings,  but  the  court  will  look  far  enough  into  the  matter 
to  ascertain  whether  the  petitioner  has  a  prima  facie  title  to  the  office,  and  if  so, 
the  order  prayed  for  will  be  granted.  Where  it  appears  that  the  petitioner  has 
received  a  certificate  of  election  or  appointment  from  the  proper  person  or 
persons,  he  shows  a  prima  facie  title  to  the  office  which  will  authorize  the 
order  sought.    Matter  of  Brearton,  44  Misc.  247,  89  Slapp.  893. 

The  effectiveness  of  the  Governor's  action  may  be  determined  in  a  proceeding 
under  section  2471a  of  the  Code  of  Civil  Procedure,  instituted  by  the  incum- 
bent appointed  by  the  Governor  to  succeed  the  sheriff  thus  removed,  to  compel 
the  latter  to  deliver  to  him  the  books  and  papers  appertaining  to  the  office,  al- 
though as  a  general  rule  the  title  to  a  public  office  will  not  be  determined  in 
such  a  proceeding.  Matter  of  Qvden,  71  App.  Div.  422,  75  Supp.  794 ;  aff'd, 
171  ]Sr.  Y.  529. 

A  county  judge  who,  after  having  made  an  order  under  the  Code  of  Civil 
Procedure,  section  2471a,  requiring  a  person,  appointed  to  fill  an  alleged 
vacancy  in  an  office,  to  surrender  its  books  and  papers  to  a  claimant,  by  elec- 
tion of  the  office,  is  restrained  by  the  Supreme  Court  from  the  further  hear- 
ing of  the  proceeding,  cannot,  without  .communicating  or  making  any  note  or 
entry  of  his  determination,  "  hold  open  "  the  proceeding  for  twenty-four  days 
and  until  the  restraining  order  has  been  vacated  and  then,  without  notifying 
the  said  appointee,  or  his  counsel,  of  the  resumption  of  the  proceeding,  pro- 
ceed to  "  inquire  into  the  circumstances,"  and  thereafter,  there  being  no  ap- 
pearance for  the  appointee  or  any  opposition,  commit  him  to  jail  until  he  de- 
livers the  said  books  and  papers  or  is  discharged  according  to  law. 

The  county  judge  by  "  holding  open  "  the  proceeding,  and  not  adjourning  it 
for  a  definite  time  as  required  by  Code  of  Civil  Procedure,  section  2471a, 
loses  jurisdiction. 

It  is  a  fatal  defect  where  neither  the  order  directing  commitment  nor  the 
commitment  describes  definitely  the  books  and  papers  which  the  appointee  is 
required  to  deliver.  People  ex  rel.  Stryker  v.  Vun  Bergen,  40  Misc.  139,  81 
Supp.  274. 

Where  the  incumbent  of  said  office  under  a  term  unexpired,  refused,  upon 
the  ground  of  the  unconstitutionality  of  said  act,  to  surrender  the  books  and 
papers  of  the  office  to  the  appointee  of  a  majority  of  the  justices  of  said  Ap- 
pellate Division  as  required  by  said  act,  and  the  appointee  proceeded  under  the 
Code  of  Civil  Procedure,  section  2471a,  to  compel  a  delivery  of  the  same,  and 
the  allegations  of  his  motion  paper  were  not  denied  by  the  incumbent  nor  any 
papers  submitted  by  the  latter  other  than  a  brief,  the  Special  Term  considered 
that  all  the  allegations  of  the  moving  papers  must  be  taken  to  be  true  and  that 
the  questions  of  the  constitutionality  of  the  statute  and  of  the  title  to  the  office 
thereunder  were  directly  involved. 
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Section  2471a  of  the  Code  of  Civil  Procediire,  relative  to  compelling  de- 
livery of  the  books  and  papers  of  an  office,  can  be  invoked  only  by  a  claimant  who 
has  an  unquestionable  prima  facie  legal  title  to  the  office ;  and,  therefore,  where 
a  grave  constitutional  question  existed  as  to  the  legality  of  the  claimant's  ap- 
pointment the  court  stayed  an  order,  requiring  incumbent  to  deliver  him  the 
said  books  and  papers,  until  the  constitutional  question  should  have  been  de- 
cided on  the  incumbent's  appeal.  Matter  of  Brenner,  35  Misc.  306,  71  iSupp. 
44;  aff'd,  67  App.  Div.  628. 

Section  2471a  of  the  Code  of  Civil  Procedure,  authorizing  the  institution 
of  proceedings  to  compel  the  delivery  to  a  public  officer  of  the  books  pertain- 
ing to  his  office,  was  not  designed  to  enable  contesting  claimants  to  try  the  title 
to  an  office.  The  statute  cannot,  however,  be  successfully  invoked  unless  the 
applicant's  title  to  the  office  is  clear  and  free  from  reasonable  doubt.  Matter 
of  Brenner,  67  App.  Div.  375,  73  Supp.  689 ;  aff'd,  170  E".  Y.  185. 

A  certificate  of  appointment  to  public  office  made  under  and  pursuant  to  a 
statute  does  not  establish  a  prima  facie  right  to  the  office  and  to  the  books  and 
papers  pertaining  thereto  so  as  to  prevent  the  question  of  the  validity  of  the 
statute  from  being  raised  and  decided  in  proceedings  under  section  2471a  of 
the  Code  of  Civil  Procedure  to  compel  the  delivery  of  the  books  and  papers  to 
the  appointee,  and,  if  the  statute  is  void,  no  rights  are  conferred  thereby  and 
the  application  must  be  denied.  Matter  of  Brenner,  170  IST.  Y.  185,  aff'g  67 
App.  Div.  375;  dism'ng  67  App.  Div.  628;  Matter  of  Melody,  67  App_.  Div. 
628;  aff'g  Melody  v.  Goodrich,  67  App.  Div.  368,  73  Supp.  741. 

Precedents  in  Proceeding  to  Compel  Delivery  of  Books  and  Papers  to 
Public  Officers.    (Matter  of  Smith,  116  App.  Div.  665.) 

Order  to  Show  Cause. 
(Special  Term  caption.) 
SUPREME  COURT —    Onondaga  Cottnty. 

In  the  Mattek  of  the  Application  of 
AMBROSE  E.  SMITH  foe  an  Order  Di- 
EECTiNQ  SIDNEY  H.  COOK  to  Show 
Cause  Why  He  Should  Not  Deliver 
Certain  Books  and  Papers  Now  in  His 
Possession  to  Said  AMBROSE  E.  SMITH, 
Supervisor  of  the  Town  of  Camillus, 
Onondaga  Countt. 


Upon  the  annexed  affidavit  of  Ambrose  E.  Smith,  duly  verified  the  6th  day  of 
February,  1906,  and  upon  motion  of  George  H.  Bond,  Esq.,  of  counsel  for  said 
Ambrose  'e.  Smith,  it  is  .      o      .  ,  m 

Ordered,  That  Sidney  H.  Cook  show  cause  before  me  at  a  bpecial  lerm  ot  the 
Supreme  Court,  held  in  and  for  the  county  of  Onondaga,  at  the  courthouse  in  the 
city  of  Syracuse,  on  the  13th  day  of  February,  1906,  at  ten  o'clock  in  the  forenoon 
of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  he  should  not 
deliver  to  Ambrose  E.  Smith  all  of  the  books  and  papers  in  his  possession  in  any 
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manner  pertaining  to  the  office  of  supervisor  of  the  town  of  Camillus,  Onondaga 
county,  N.  Y. ;  and  that  a  copy  of  this  order,  and  the  affidavit  upon  which  it  is 
granted,  be  personally  served  on  Sidney  H.  Cook  on  or  before  the  8th  day  of 
February,  1906,  which  shall  be  deemed  sufficient  service  hereof. 
Dated,  February  7,  1906. 

(Title.)  Affidavit  Read  on  Behalf  of  Applicant. 

STATE  OF  NEW  YOEK, 
County  of  Onondaga, 

Ambrose  E.  Smith,  being  duly  sworn,  deposes  and  says  that  he  is  a  resident 
and  elector  of  the  town  of  Camillus,  county  of  Onondaga,  K.  Y. 

That  one  Sidney  H.  Cook,  heretofore,  and  during  the  month  of  November,  1903, 
was  duly  elected  to  the  office  of  supervisor  of  the  town  of  Camillus,  county  of 
Onondaga,  N.  Y.,  for  a  term  of  two  years  beginning  on  the  1st  day  of  January, 
1904,  and  ending  on  the  31st  day  of  December,  1905. 

That  at  the  town  meeting  held  in  and  for  said  town  of  Camillus,  on  the  7th  day 
of  November,  1905,  said  Cook  was  a  candidate  for  the  office  of  supervisor  of  said 
town  of  Camillus,  and  his  name  appeared  upon  the  official  ballot  used  at  such 
town  meeting,  under  the  emblem  of  the  Democratic  party.  That  deponent  was  a 
candidate  for  election  to  the  office  of  supervisor  of  said  town,  and  deponent's 
name  appeared  upon  the  official  ballot,  under  the  emblem  of  the  Eepublican  party. 

That  at  said  town  meeting,  deponent  received  a  majority  of  all  the  votes  cast 
for  office  of  supervisor  of  the  town  of  Camillus,  and  that  deponent  was  then  and 
there  duly  declared  elected  supervisor  of  the  town  of  Camillus,  by  the  inspectors  of 
said  town  meeting.  That  said  inspectors  duly  filed  a  return  of  said  election  in  and 
by  which  they  duly  certified  that  deponent  received  three  hundred  and  eighteen 
(318)  votes,  and  Sidney  H.  Cook  received  three  hundred  and  one  (301)  votes,  and 
that  deponent  received  a  majority  of  the  seventeen  (17)  votes  for  the  office  of 
supervisor  of  the  town  of  Camillus,  over  his  competitor,  and  was  duly  elected 
supervisor  of  the  town  of  Camillus;  and  that,  thereafter,  and  on  or  about  the  30th 
day  of  November,  1905,  the  board  of  supervisors  of  Onondaga  county  as  a  board  of 
county  canvassers  canvassed  the  returns  from  the  town  of  Camillus,  and  declared 
the  said  Ambrose  E.  Smith  duly  elected  supervisor  of  said  town;  that  a  certificate 
of  election  was  issued  to  deponent  by  the  board  of  canvassers  of  said  county  of 
Onondaga,  dated  December  1,  1905. 

That  deponent  failed  and  neglected  to  qualify  under  such  election  within  ten 
days  after  his  election,  as  provided  by  law. 

Deponent  further  says  that  he  was  a  candidate  for  the  appointment  of  super- 
visor of  the  town  of  Camillus,  at  a  meeting  of  the  town  board  of  said  town,  held 
on  the  3d  day  of  February,  1906,  at  the  town  clerk's  office  in  the  town  hall  in  the 
said  town  of  Camillus,  for  the  purpose  of  filling  a  vacancy  in  the  office  of  super- 
visor of  said  town,  and  for  the  purpose  of  choosing  a  successor  to  said  Sidney  H. 
Cook,  whose  term  of  office  as  supervisor  of  said  town  had  expired. 

That  deponent  was  duly  nominated  and  his  nomination  duly  seconded  at  said 
meeting  of  the  town  board.  That  all  of  the  members  of  said  town  board  were 
present,  and  that  deponent  was  elected  and  appointed  to  fill  such  vacancy  in  the 
office  of  supervisor  of  said  town,  a  majority  of  all  the  votes  properly  and  legally 
voted  having  been  voted  in  favor  of  said  Ambrose  E.  Smith. 

That  one  James  Bennett  was  also  nominated  at  said  meeting  of  said  town 
board,  to  fill  such  vacancy  in  the  office  of  supervisor  of  said  town. 

That  deponent  was  present  at  said  meeting  when  the  members  of  said  town 
board  voted  to  fill  such  vacancy. 

That  of  all  of  the  votes  legally  and  properly  voted,  three  (3)  votes  were  voted 
in  favor  of  deponent,  and  two  (3)  votes  were  voted  in  favor  of  said  Bennett,  and 
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that  deponent  had  a  majority  of  one  (1)  vote  over  said  Bennett.  That  the  afore- 
said five  (5)  votes,  of  which  deponent  received  three  (3)  votes  and  said  Bennett 
two  (2)  votes,  represented  all  of  the  votes  legally  and  properly  voted  at  said  town 
meeting,  and  said  five  (5)  votes  represented  all  of  the  votes  that  could  be  legally 
and  properly  voted  by  all  of  the  members  of  said  town  board,  for  the  purpose 
of  choosing  a  successor  to  said  Sidney  H.  Cook,  and  for  the  purpose  of  filling  the 
vacancy  in  the  office  of  supervisor  of  said  town. 

That  thereupon,  and  during  said  meeting  of  said  town  board,  and  by  an  instru- 
ment under  the  hand  and  seal  of  a  majority  of  the  members  of  said  town  board, 
for  the  purpose  of  choosing  a  successor  to  said  Sidney  H.  Cook,  and  to  fill  the 
vacancy  in  the  office  of  supervisor  of  said  town,  this  deponent  was  nominated  and 
appointed  to  fill  the  vacancy  in  said  office  of  supervisor  of  said  town,  and  to  serve 
until  the  next  biennial  town  meeting  in  said  town,  and  thereafter  and  until  another 
person  is  duly  elected  or  appointed  in  his  place  as  prescribed  by  law. 

That  said  instrument,  duly  executed,  appointing  this  deponent  to  fill  such 
vacancy,  was  filed  in  the  office  of  the  town  clerk  in  the  town  hall  in  the  town  of 
Camillus. 

That  immediately  after  deponent  was  appointed  to  fill  such  vacancy,  said  meet- 
ing of  the  town  board,  by  unanimous  vote,  took  a  recess  for  ten  minutes.  That 
during  said  recess,  deponent  took  and  subscribed  the  oath  of  office  required  by  law, 
and  duly  filed  the  same  in  the  said  town  clerk's  office  of  said  town.  That  deponent, 
during  the  aforesaid  recess,  made  and  filed  his  undertaking  with  the  town  clerk 
of  the  town,  as  required  by  law.  That  upon  the  expiration  of  said  recess,  said 
meeting  of  the  town  board  was  recalled  to  order  and  the  town  clerk  announced  that 
deponent's  oath  of  office  had  been  filed  in  the  town  clerk's  office  of  said  town,  and 
that  deponent's  undertaking  had  been  filed  with  him,  as  town  clerk. 

That  thereafter,  upon  resolution  duly  oifered  and  seconded,  the  undertaking  of 
deponent  was  approved  by  said  town  board,  a  majority  of  all  the  members  legally 
and  properly  entitled  to  vote  upon  said  resolution  voting  to  approve  said  under- 
taking, both  as  to  the  form  and  manner  of  execution  thereof,  and  as  to  the  suffi- 
ciency of  the  sureties  therein,  and  said  majority  signed  and  subscribed  their 
approval  of  said  undertaking  thereon.  That  since  February  3,  1906,  deponent  has 
been,  and  now  is,  the  supervisor  of  said  town  of  Camillus. 

That  by  virtue  of  said  appointment  and  other  acts  above  set  forth,  deponent  is 
the  successor  of  said  Sidney  H.  Cook  in  said  office  of  supervisor,  and  is  entitled  to 
the  books  and  papers  heretofore  in  the  possession,  and  under  the  control,  of  said 
Sidney  H.  Cook,  belonging  and  appertaining  to  the  said  office  of  supervisor  of  the 
town  of  Camillus. 

That  on  the  6th  day  of  February,  1906,  deponent  duly  demanded  said  books 
and  papers  of  said  Sidney  H.  Cook ;  that  said  Sidney  H.  Cook  thereupon  refused 
to  deliver  them,  or  any  of  them,  to  deponent,  and  withheld  the  same,  and  that 
deponent  has  been  and  is  now,  unable  to  get  said  books  or  papers,  or  any  of  them. 

That  said  Sidney  H.  Cook  now  is,  and  for  more  than  five  (5)  years  last  past 
has  been,  a  resident  of  Onondaga  county. 

That  no  previous  application  for  the  order  asked  here  has  been  made. 

Deponent,  therefore,  desires  an  order,  directed  to  said  Sidney  H.  Cook,  to  show 
cause  before  the  judge  granting  the  same  why  said  Cook  should  not  deliver  to 
deponent  all  the  books  and  papers  in  his  possession,  belonging  or  appertaining  to 
the  office  of  supervisor  of  the  town  of  Camillus. 

(Jurat.)  Ambrose  E.  Smith. 

(Caption  and  title.)  ©'■^er  to  Deliver  Books. 

Complaint  having  been  made  to  me  by  Ambrose  E.  Smith  of  the  town  of 
Camillus,  county  of  Onondaga,  N.  Y.,  to  compel  the  delivery  to  him  of  the  books 
and  papers  pertaining  to  such  office,  and  in  the  custody  of  Sidney  H.  Cook,  and 
proof  having  been  presented  which  satisfied  me  that  such  books  and  papers  were 
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■withheld  by  said  Sidney  H.  Cook;  and  an  order  having  been  granted  by  me, 
directed  to  said  Sidney  H.  Cook,  to  show  cause  before  me  on  the  13th  day  of 
February,  1906,  at  the  courthouse  in  the  city  of  Syracuse,  N.  Y.,  why  he  should 
not  deliver  the  same  over  to  Ambrose  E.  Smith;  and  on  the  return  day,  the  said 
Sidney  H.  Cook  having  duly  appeared  in  person  and  by  Thomas  Woods,  his 
attorney,  and  in  his  answer  to  said  complaint,  filed  the  affidavit  of  Sidney  H.  Cook, 
verified  the  13th  day  of  February,  1906,  denying  the  right  of  Ambrose  E.  Smith, 
as  supervisor;  and  proof  having  been  submitted  to  me  of  due  service  of  the  order, 
I  did  proceed  to  inquire  into  the  circumstances,  and  upon  such  inquiry  I  find  that 
said  Ambrose  E.  Smith  became  supervisor  of  the  town  of  Camillus,  county  of 
Onondaga,  N.  Y.,  on  the  3d  day  of  February,  1906;  and  that  the  said  Sidney  H. 
Cook  has  in  his  possession  the  books  and  papers  appertaining  to  such  office,  and 
that  the  said  Sidney  H.  Cook,  upon  demand  duly  made,  has  refused,  and  still 
refuses,  to  deliver  to  said  Ambrose  E.  Smith,  supervisor  of  the  town  of  Camillus, 
Onondaga  county,  the  said  books  and  papers. 

Now,  upon  reading  the  order  to  show  cause  therein,  with  the  affidavit  thereunto 
annexed  of  Ambrose  E.  Smith,  duly  served  upon  Sidney  H.  Cook,  prior-  to  the 
hearing  herein,  as  appears  from  the  affidavit  of  William  S.  Wood  thereunto 
annexed;  and  upon  reading  the  affidavits  of  Sidney  H.  Cook,  verified  February  13, 
1906,  and  a  certified  copy  of  the  minutes  of  the  town  board  of  the  town  of  Camillus, 
Onondaga  county,  N.  Y.,  held  at  the  office  of  the  town  clerk  on  the  3d  day  of 
February,  1906,  annexed  to  said  order  to  show  cause,  and  marked  "Exhibit  A;" 
and  after  having  heard  George  H.  Bond,  of  counsel  for  the  applicant,  Ambrose  E. 
Smith,  in  support  of  said  complaint,  and  Thomas  Woods,  of  counsel  for  Sidney  H. 
Cook,  in  opposition  thereto ;  and  it  appearing  that  the  books  and  papers  appertain- 
ing to  the  office  of  supervisor  of  the  town  of  Camillus,  county  of  Onondaga,  N".  Y., 
are  withheld  by  said  Sidney  H.  Cook,  from  the  said  Ambrose  E.  Smith,  as  super- 
visor of  the  town  of  Camillus,  it  is  hereby 

Ordered,  that  said  Sidney  H.  Cook  be  committed  to  the  county  jail  of  Onondaga 
county  until  he  delivers  all  the  books  and  papers  appertaining  and  belonging  to 
such  office  of  supervisor,  as  aforesaid,  to  Ambrose  E.  Smith,  supervisor,  as  afore- 
said, or  until  he  is  otherwise  discharged  according  to  law  with  fifteen  dollars  ($15) 
costs  and  disbursements.  W.  E.  Scripture, 

Enter.  Justice  Supreme  Court. 

Order  to  Show  Cause. 

STATE  OF  NEW  YORK  —  Fkawbxin  County. 

■ r-\ 


In  the  Matter  of  the  Application 

OE 

ROBERT  H.  WlilR,  as  Supebvisob  of  the 
Town  of  Burke,  Fbankxin  County,  State 
OF  New  York  to  Compel  the  Deuveky 

TO  Him  of  the  Books  and  Papers  Belong-  )■  (Matter  of  Weir,  145  App.  Div.  901.) 
ing  oe  Appertaining  to  Such  Office  of 
Supervisors  of  the  Town  of  Burke 
Aforesaid,  and  now  in  the  Possession 
of  FRED  R.  BADGER,  A  Resident  of  the 
Town  of  Burke,  Aforesaid. 


It  appearing  from  the  complaint  of  Eobert  H.  Weir,  verified  the  4th  day  of 
April,  1911,  in  writing,  pursuant  to  the  provisions  of  section  80  of  the  Public 
Officers  Law  of  this  State,  that  he,  the  said  Eobert  H.  Weir,  has  been  duly  appointed 
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supervisor  of  the  town  of  Burke,  and  has  duly  qualified  as  such  and  that  he  has 
made  due  demand  upon  Fred  E.  Badger,  his  predecessor  in  such  office,  for  the 
delivery  to  him,  the  said  Eobert  H.  Weir,  as  such  supervisor,  of  all  the  books  and 
papers  belonging  or  appertaining  to  such  office  which  are  now  in  his,  the  said 
Fred  E.  Badger's,  hands  and  possession,  and  of  all  moneys  and  securities  in  his 
possession  belonging  to  the  said  town  of  Burke,  and  that  among  other  books  and 
papers  so  demanded  are  the  following,  viz.:  Town  ledger,  law  books  belonging  to 
said  town  and  check-book,  and  it  further  appearing  that  the  said  Fred  E.  Badger 
has  refused  to  make  such  delivery  so  demanded  and  has  not  made  such  delivery, 
and  it  appearing  that  the  said  Fred  E.  Badger  is  a  resident  of  Franklin  county, 
State  of  New  York. 

Now,  therefore,  on  reading  and  filing  said  complaint,  I,  being  satisfied  that  such 
books  and  papers  are  withheld,  do  hereby  order  and  direct  the  said  Fred  E.  Badger 
to  show  cause  before  me  on  the  8th  day  of  April,  1911,  at  ten  o'clock  in  the  fore- 
noon at  my  office  in  the  courthouse  in  Malone  village,  why  he  should  not  deliver 
the  same.  Feed'k  G.  Paddock, 

County  Judge  of  Franhlin  County. 

(Same  title.)  Petition. 

To  the  Hon.  Frederick  G.  Paddock,  County  Judge  of  Franhlin  County,  State 
of  New  York: 

Eobert  H.  Weir,  pursuant  to  the  statute  in  such  case  made  and  provided,  hereby 
complains  and  alleges  as  follows: 

That  he  is  an  elector  of  the  town  of  Burke,  Franklin  county,  N.  Y.,  and  eligible 
to  the  office  of  supervisor  of  said  town,  and  was  such  elector  and  was  so  eligible 
at  all  the  times  hereinafter  mentioned. 

That  on  or  about  the  18th  day  of  March,  1911,  a  vacancy  existed  in  the  office 
of  supervisor  of  said  town  of  Burke  for  the  purpose  of  choosing  a  successor  to 
Fred  E.  Badger,  whose  term  of  office  as  supervisor  of  said  town  expired  on  the 
7th  day  of  March,  1911,  as  appears  from  the  certified  copy  of  the  records  of  the 
proceedings  of  the  town  meeting  duly  and  legally  called  and  held  in  said  town  of 
Burke  on  the  7th  day  of  March,  1911,  hereto  attached  and  made  a  part  hereof. 

That  on  or  about  the  said  18th  day  of  March,  1911,  at  a  legal  meeting  of  the 
town  board  of  said  town  of  Burke,  duly  called  and  held,  he  was  duly  appointed  to 
fill  the  vacancy  in  said  office  of  supervisor  of  said  town  of  Burke  for  the  balance 
of  the  term  beginning  on  March  7,  1911,  and  ending  at  the  next  biennial  town 
meeting  of  said  town  in  March,  1913,  as  appears  from  a  certified  copy  of  the  pro- 
ceedings of  said  town  board  hereto  attached  and  made  a  part  hereof. 

That  he  has  been  duly  appointed  to  fill  the  vacancy  in  the  office  of  supervisor  of 
said  town  of  Burke  for  such  term,  as  appears  by  the  certificate  of  appointment 
under  the  hands  and  seals  of  a  majority  of  the  members  of  the  town  board  of  said 
town  of  Burke  qualified  to  act  in  said  matter,  as  is  shown  by  said  certificate  hereto 
attached  and  made  a  part  hereof. 

That  he  has  accepted  said  office  of  supervisor  of  said  town  of  Burke  and  has 
duly  filed  with  the  proper  officer  his  statutory  oath  of  office,  as  appears  from  the 
certificate  of  such  filing  hereto  attached. 

That  he  has  duly  qualified  by  giving  the  necessary  undertakings  as  such  super- 
visor, which  have  been  duly  approved  by  the  proper  officers  and  duly  filed  in  the 
office  of  the  clerk  of  said  town,  copies  of  which  undertakings  are  hereto  attached. 

That  he  has  demanded  from  the  town  clerk  of  said  town  of  Burke  a  certificate 
as  to  the  filing  and  approval  of  said  undertakings,  and  the  demand  has  been 
refused. 

That  after  such  appointment,  the  taking  of  such  statutory  oath,  the  acceptance 
of  said  office,  and  the  filing  and  approval  of  said  undertakings  as  heretofore  set 
forth    and  on  the  4th  day  of  April,  1911,  he  made  due  demand  from  Fred  E. 
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Badger,  who  is  holding  over  as  such  supervisor  after  the  expiration  of  the  term 
for  which  he  was  elected,  both  orally  and  in  writing,  that  the  said  Fred  E.  Badger 
deliver  to  him,  the  said  Eobert  H.  Weir,  as  supervisor  of  the  town  of  Burke,  all 
of  the  books  and  papers  belonging  or  appertaining  to  such  office  of  supervisor  of 
said  town  of  Burke  in  his  possession  and,  among  other  books,  that  he  deliver  to 
him,  as  such  supervisor,  the  town  ledger,  law  books  belonging  to  said  town,  check- 
book and  all  other  books  and  papers  belonging  to  said  town,  and  all  moneys  and 
securities  in  his  possession,  belonging  to  said  town  of  Burke,  a  copy  of  which 
written  demand  and  proof  of  service  thereof  is  hereto  attached  and  made  a  part 
hereof. 

That  the  said  Fred  E.  Badger  refused  and  still  refuses  to  deliver  said  books  and 
papers,  moneys  and  securities  so  demanded,  and  has  not  delivered  the  same  or  any 
part  thereof  to  the  complainant  and  petitioner  herein. 

That  the  said  Fred  E.  Badger  is  a  resident  of  the  county  of  Franklin  and  State 
of  New  York. 

Wheeefoee,  the  said  Eobert  H.  Weir,  complainant  herein,  hereby  makes  petition 
pursuant  to  section  80  of  the  Public  Officers  Law,  that  you  grant  an  order  directing 
the  said  Fred  E.  Badger  to  show  cause  before  you  at  a  time  to  be  specified  in  said 
order  why  he  should  not  deliver  the  said  books,  papers  and  property  so  demanded. 

That  no  application,  complaint  or  petition  has  been  heretofore  made  to  any 
court  or  judge  for  the  relief  herein  requested.  Eobt.  H.  Weie. 

(Add  verification.) 

(Annexed  to  the  foregoing  complaint,  or  petition,  were  copies  of  all  the  papers 
therein  mentioned.) 

(Same  title.)  Demand. 

To  Feed  E.  Badges,  Holding  Over  as  Supervisor  of  Town  of  Burhe,  Franhlin 
County,  N.  Y.: 

Take  Notice,  that  I,  the  undersigned,  Eobert  H.  Weir,  an  elector  of  the  town 
of  Burke,  Franklin  county,  N.  Y.,  and  eligible  to  the  office  of  supervisor  of  said 
town  have  been  duly  appointed  supervisor  of  said  town  of  Burke,  and  have  duly 
qualified  as  such  supervisor,  and  that  I  hereby  demand  from  tou  a  delivery  to  me, 
as  such  supervisor,  of  all  the  books  and  papers  belonging  or  appertaining  to  such 
office  which  are  in  your  possession,  and  that  I  also  demand  from  you  a  delivery  to 
me,  as  such  supervisor,  of  all  the  moneys  and  securities  in  your  hands  and  posses- 
sion, as  such  supervisor  holding  over,  Ijelonging  to  said  town.  Among  the  books 
hereby  demanded  are  the  following:  Town  ledger,  law  books  belonging  to  the 
town,  check-book  and  all  other  books  and  papers  belonging  to  said  town  of  Burke. 
This  demand  is  made  pursuant  to  chapter  47  of  the  Consolidated  Laws  of  the 
State  of  New  York,  known  as  the  "  Public  Officers  Law." 

Dated  at  Burke,  N.  Y.,  this  4th  day  of  April,  1911. 

Eobt.  H.  Weie, 
Supervisor  of  Town  of  Burlce,  Franhlin  County,  New  York. 

(Same  title.)  Special  Appearance  and  Objections. 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  Judge  of  Franklin  county. 

Feed  E.  Badgee  appearing  specially  on  this  motion  for  an  order  compelling  him 
to  deliver  certain  books  and  papers  and  moves  that  the  order  to  show  cause  in  the 
above-entitled  matter  be  vacated  for  the  following  reasons,  viz. : 

First.  That  the  order  to  show  cause  was  not  served  upon  him  eight  days  before 
the  time  when  the  same  was  returnable. 

Second.  That  no  reason  or  ground  is  set  forth  in  the  affidavits  served  why  less 
than  eight  days'  service  should  be  allowed. 

Third.  That  the  affidavits  and  papers  upon  which  such  order  was  granted  do 
not  state  facts  sufficient  to  confer  jurisdiction  upon  the  court  to  grant  the  order. 
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Fourth.  That  it  appears  by  the  afl&davits  and  papers  that  no  action  or  proceed- 
ing was  pending  at  the  time  of  the  commencement  of  the  above-entitled  proceeding 
and  the  court  did  not  have  jurisdiction  to  grant  the  order  to  show  cause  returnable 
less  than  eight  days. 

Fifth.  That  the  affidavits  upon  which  the  order  to  show  cause  was  granted  do 
not  conform  to  rule  thirty-seven  of  the  court  rules  in  that  they  do  not  show  any 
reason  for  less  than  eight  days'  notice,  nor  does  it  comply  with  section  780  of  the 
Code  of  Civil  Procedure  in  that  there  is  not  the  time  specified  for  the  service  of 
the  order  to  show  cause,  affidavits  and  papers  which  should  be  deemed  sufficient 
for  the  purpose  of  the  proceeding  and  the  order  is  not  dated. 

Sixth.  That  the  order  to  show  cause  is  defective  in  that  it  does  not  prescribe 
the  time  or  manner  of  service  upon  respondent. 

Seventh.  That  the  affidavits  and  papers  upon  which  the  order  was  granted  are 
insufficient  to  confer  jurisdiction  upon  the  court  to  grant  the  relief  asked  for. 

Dated,  April  7,  1911.  Kellas  &  Genawat, 

Appearing  Specially  for  Fred  E.  Badger. 

(Same  title.)  Answer. 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  judge  of  Franklin 
county. 

Fred  R.  Badger,  respondent  herein,  answering  the  petition  of  Eobert  H.  Weir, 

1.  Denies  that  on  or  about  March  18th,  1911  a  vacancy  existed  in  the  office  of 
supervisor  of  the  town  of  Burke,  Franklin  county,  N.  Y.,  for  the  purpose  of  ap- 
pointing a  supervisor,  and  respondent  then  was  and  still  is  the  duly  qualified  super- 
visor of  the  aforesaid  town,  and  denies  that  the  meeting  referred  to  in  the  petition 
as  held  on  March  18,  1911,  by  the  town  board  was  duly  called  and  held  for  the  pur- 
pose of  appointing  a  supervisor,  and  denies  that  Eobert  H.  Weir  was  duly  ap- 
pointed supervisor  at  that  time  or  any  other  time  or  for  any  length  of  time,  and 
denies  that  at  that  time  there  was  a  vacancy  in  the  aforesaid  office  of  supervisor 
for  the  purpose  of  making  an  appointment,  and  denies  that  Eobert  H.  Weir  was 
duly  appointed  to  fill  any  vacancy  in  the  office  of  supervisor  or  that  any  vacancy 
then  existed  to  be  filled  by  appointment  in  the  office  of  supervisor,  and  denies 
that  the  town  board  had  power  or  authority  to  appoint  or  to  make  the  pre- 
tended appointment  of  petitioner,  and  alleges  that  the  pretended  appointment  of 
petitioner  referred  to  in  the  petition  was  illegal,  void  and  without  jurisdiction  or 
power  of  the  aforesaid  town  board,  and  alleges  that  any  pretended  acceptance  of 
said  office  and  filing  of  an  oath  was  illegal,  void  and  of  no  force  and  eilect  whatever 
as  against  respondent  herein,  who  then  was  and  still  is  the  supervisor  of  the  town 
of  Burke  aforesaid,  and  duly  qualified  and  acting  as  such;  and  denies  that  the 
petitioner  herein  has  duly  qualified  for  said  office  and  that  the  proper  and  neces- 
sary undertakings  were  ever  duly  approved  by  the  proper  officers.  Denies  that  the 
petitioner  herein  is  a  public  officer  within  the  meaning  of  section  80  of  the  Public 
Officers  Law  or  entitled  to  make  any  legal  demand  for  books  and  papers  or  en- 
titled thereto. 

2.  Eespondent  further  answering  the  petition  herein  alleges  that  he  was  and 
still  is  an  elector  and  resident  of  the  town  of  Burke  aforesaid,  and  eligible  to  the 
office  of  supervisor  of  said  town  at  all  times  hereinafter  mentioned  ;  that  on  or 
about  the  2d  day  of  March,  1909,  this  respondent  was  duly  elected  to  the  office  of 
supervisor  of  the  town  of  Burke,  Franklin  county,  and  thereafter  duly  accepted 
said  office  and  duly  qualified  as  such  and  filed  the  necessary  undertakings  prop- 
erly approved  as  required  by  law  with  the  clerk  of  the  town  of  Burke  aforesaid 
and  entered  upon  and  did  perform  all  the  duties  of  said  office  of  supervisor  and 
did  all  things  necessary  to  become  and  did  become  duly  qualified  for  and  exercised 
said  office  and  has  continued  to  hold  said  office  and  perform  the  duties  appertain- 
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ing  thereto  since  said  election  and  no  other  person  has  since  been  legally  and  regu- 
larly chosen  to  said  oiEce  of  supervisor,  and  respondent  is  now  the  duly  existing 
and  qualified  supervisor  of  the  town  of  Burke. 

3.  Eespondent  further  alleges  that  the  petitioner  herein  was  a  school  collector 
of  the  town  of  Burke  at  the  time  of  the  alleged  appointment,  and  verily  believes 
that  he  was,  at  the  time  of  his  alleged  appointment,  ineligible  to  the  office  of 
supervisor. 

4.  Eespondent  further  alleges  that  this  court  has  no  jurisdiction  to  determine 
the  title  to  the  office  of  supervisor  heretofore  referred  to  and  that  the  petition 
herein  should  be  dismissed. 

Whehefoee,  Fred  E.  Badger,  respondent  herein,  prays  that  the  petition  herein 
be  dismissed,  with  costs. 

(Add  verification.)  Feed  E.  Badgee. 

(Same  title.)  Reply. 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  judge  of  Franklin 
county. 

EoBEET  H.  Weie,  complainant  and  petitioner  herein,  replying  to  the  answer  of 
the  respondent  herein : 

1.  Denies  each  and  every  allegation  set  forth  in  paragraph  numbered  "  3  "  in 
said  answer. 

(Add  verification.)  Eobeet  H.  Weie. 

(Same  title.)  Motion  to  Dismiss. 

The  respondent  moves  that  the  petition  herein  be  dismissed  upon  the  following 
grounds : 

1.  The  respondent  having  now  filed  his  answer  by  which  it  appears  that  the 
question  of  the  title  to  the  office  of  supervisor  of  the  town  of  Burke,  Franklin 
county,  N.  Y.,  is  at  issue,  this  court  is  ousted  of  jurisdiction. 

2.  That  the  petition  fails  to  state  facts  sufficient  to  give  this  court  jurisdiction  ■ 
or  to  sustain  this  proceeding. 

(Same  title.)  Or^er  for  Delivery  of  Books. 

It  appearing  from  the  complaint  of  Eobert  H.  Weir,  verified  the  4th  day  of 
April,  1911,  in  writing,  pursuant  to  the  provisions  of  section  80  of  the  Public 
Officers  Law  of  this  State,  and  duly  filed  with  me  on  the  said  4th  day  of  April, 
1911,  that  he,  the  said  Eobert  H.  Weir,  has  been  duly  appointed  supervisor  of  the 
town  of  Burke,  Franklin  county,  N.  Y.,  and  has  duly  qualified  as  such,  and 
that  he  has  made  due  demand  upon  Fred  E.  Badger,  his  predecessor  in  such  office, 
for  the  delivery  to  him,  as  such  supervisor,  of  all  the  books  and  papers  belonging 
or  appertaining  to  such  office,  which  are  in  his,  the  said  Fred  E.  Badger's,  hands 
and  possession,  and  that  among  other  books  and  papers  so  demanded  are  the  fol- 
lowing, viz. :  Town  ledger,  law  books  belonging  to  said  town,  and  it  further  ap- 
pearing that  the  said  Fred  E.  Badger  has  refused  to  make  such  delivery  so  de- 
manded and  has  not  made  such  delivery,  and  that  said  Fred  E.  Badger  is  a  resi- 
dent of  Franklin  county.  State  of  New  York,  and  I,  being  satisfied  that  such 
books  and  papers  are  withheld,  having  granted  on  said  April  4,  1911,  an  order 
directing  the  said  Fred  E.  Badger  to  show  cause  before  me  on  the  8th  day  of 
April,  1911,  at  ten  o'clock  in  the  forenoon,  at  my  office  in  the  courthouse  in  Malone 
village,  wny  he  should  not  deliver  the  same,  and  due  proof  of  due  service  of  said 
order  having  been  filed  with  me,  and  the  said  Fred  E.  Badger,  having  appeared  on 
said  return  day  by  John  W.  Genaway,  his  counsel,  and  Eobert  H.  Weir  appearing 
by  Martin  E.  McClary,  his  counsel,  and  upon  request  of  said  Fred  E.  Badger,  an 
adjournment  of  said  matter  being  had  to  ten  o'clock  a.  m.  on  the  12th  day  of  April, 
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1911,  and  the  said  Fred  E.  Badger,  having  appeared  in  person  upon  the  said  ad- 
journed day  and  by  Kellas  &  Genaway,  his  attorneys,  and  the  said  Eobert  H.  Weir 
having,  on  said  return,  appeared  in  person  and  by  McClary  &  Allen,  his  attorneys, 
and  said  matter  having  been  duly  adjourned  to  this  day,  and  I,  having  inquired 
into  the  circumstances  and  the  said  Fred  E.  Badger  not  having  made  affidavit 
before  me  that  he  has  delivered  to  the  said  Eobert  H.  Weir,  as  such  supervisor,  all 
books  and  papers  in  his  custody  which,  within  his  knowledge  or  to  his  belief,  belong 
or  appertain  to  said  office  of  supervisor,  and  having  heard  M.  B.  McClary,  of  counsel 
for  said  Eobert  H.  Weir,  in  favor  of  such  motion,  and  Eoy  M.  Kellas,  of  counsel 
for  said  Fred  E.  Badger,  in  opposition  thereto,  and  it  appearing  that  said  books 
and  papers  so  demanded  are  withheld,  and  due  deliberation  being  had,  now,  on 
motion  of  McClary  &  Allen,  attorneys  for  said  Eobert  H.  Weir,  complainant  herein, 
and  upon  the  complaint  herein,  and  proof  of  service  of  the  same  upon  the  said 
Fred  E.  Badger,  and  upon  the  answer  and  reply  thereto,  upon  the  order  to  show 
cause  and  upon  all  proceedings  before  me,  upon  the  return  of  the  same,  and  upon 
said  adjourned  days,  and  upon  all  evidence  taken  in  said  proceedings,  I  hereby 
order  and  direct  that  said  Fred  E.  Badger  be,  and  he  hereby  is,  committed  to  the 
county  jail  of  Franklin  county.  State  of  New  York,  until  he  so  deliver  such  books 
and  papers  to  said  Eobert  H.  Weir,  or  is  otherwise  discharged  according  to  law. 
Dated  the  14th  day  of  April,  1911. 

Feed'k  G.  Paddock, 
County  Judge  of  Franklin  County. 
Vol.  II  —  37 
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III.  Review  of  Determination  of  Commission  by  cebtiobabi,  1620. 
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The  Public  iService  Commissions  were  established  by  chapter  429  of  the 
Laws  of  1907.  This  act  was  amended  and  revised  by  chapter  480  of  the  Laws 
of  1910  (vol.  9,  Cons.  Laws)  and  as  now  constituted,  they  exercise  the  powers 
and  perform  the  duties  of  the  former  Board  of  Railroad  Commissioners,  the 
Commission  of  Gas  and  Electricity,  Inspector  of  Gas  Meters,  and  Board  of 
Rapid  Transit  Railroad  Commissioners,  all  of  which  commissions  and  offices 
are  abolished.     Sections  120-123,  Public  Service  Law. 

The  jurisdiction  of  the  commissions  is  defined  and  regulated  by  section  5 
of  the  act  referred  to.  The  manner  in  which  those  powers  shall  be  exercised  is 
provided  for  by  sections  19  to  24. 

ARTICLE  I. 

POWERS  AND  DUTIES  OF  COMMISSION. 

The  paramount  purpose  of  the  enactment  of  the  Public  Service  Commis- 
sions Law  was  the  protection  and  enforcement  of  the  rights  of  the  public.  One 
of  the  legislative  purposes  in  the  enactment  of  the  statute  was  to  prevent  the 
issue  of  stocks  and  bonds  by  public  service  corporations,  if,  upon  an  investi- 
gation of  the  facts,  it  was  found  that  they  were  not  for  the  purposes  of  the 
corporation  enumerated  by  the  statute  and  reasonably  required  therefor.  It 
was  not,  however,  designed  to  make  the  commissioners  the  financial  managers 
of  the  corporation  or  to  empower  them  to  substitute  their  judgment  for  that  of 

the  board  of  directors  or  stockholders  as  to  the  wisdom  of  a  transaction. 

[1588] 
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While  the  ownership  of  property  ordinarily  carries  with  it  the  right  of  man- 
agement, the  duty  devolves  upon  the  owner  to  so  manage  as  not  to  have  it  be- 
come a  nuisance  or  unnecessarily  infringe  upon  the  rights  of  others.  It  was, 
therefore,  evidently  the  legislative  intent  in  the  enactment  of  this  provision 
that  the  commissioners  should  have  supervision  over  the  issuing  of  long-time 
bonds  by  the  public  service  corporations  enumerated  in  section  55  of  the  Pub- 
lic Service  Commissions  Law  to  the  extent  of  determining  whether  they  were 
issued  under  and  in  conformity  with  the  provisions  of  the  statute  for  the  pur- 
poses mentioned  therein,  or  whether  they  were  issued  for  the  discharge  of  the 
actual  and  not  the  fictitious  debts  of  the  company,  or  whether  they  were  issued 
for  the  refunding  of  its  actual  obligations  and  not  for  the  inflation  of  its  stocks 
or  bonds.  Beyond  this  the  power  of  the  commissioners  does  not  extend,  unless 
it  may  pertain  to  the  power  to  determine  whether  an  obligation  should  be 
classified  as  operating  expenses  and  as  to  whether  such  expenses  should  be  paid 
by  obligations  running  beyond  a  year.  People  ex  rel.  D.  &  li.  Co.  v.  Stevens, 
197  N.  Y.  1,  affg  134  App.  Div.  99. 

The  Public  Service  Commission  has  full  power  and  jurisdiction  to  do  what- 
ever the  former  Board  of  Railroad  Commissioners  might  have  done  under  the 
grade  crossing  provisions  of  the  Railroad  Law,  even  if  the  matter  was  pending 
and  undetermined  before  the  Railroad  Commissioners  when  the  jurisdiction  of 
that  board  was  transferred  to  the  Public  (Service  Commission. 

The  Public  Service  Commission  possessing  all  the  powers  of  the  former 
board  can  rehear  and  redetermine  on  new  evidence  the  proper  method  of  con- 
structing a  grade  crossing  although  an  application  for  the  reconsideration  of  a 
prior  determination  on  the  matter  was  pending  undetermined  when  the  Board 
of  Railroad  Commissioners  was  abolished. 

The  Public  Service  Commission  is  not  barred  from  reconsidering  a  prior 
determination  of  the  Railroad  Commissioners  merely  because  that  decision  had 
been  sustained  on  appeal.  People  ex  rel.  Town  of  West  Seneca,  v.  Pub.  Serv. 
Com.,  130  App.  Div.  335 ;  dism'd,  195  IST.  Y.  562. 

The  fixing  of  maximum  rates  of  carriers  and  public  service  corporations, 
provided  that  such  rates  are  not  confiscatory  and  in  violation  of  property  rights, 
is  a  proper  exercise  of  the  police  power  of  the  State  vested  in  the  Legislature, 
but  this  power  is  not  so  inherently  or  exclusively  legislative  that  the  Legislature 
may  not,  in  the  exercise  of  the  plenary  powers  and  in  the  absence  of  any  ex- 
press limitation  by  the  State  or  Federal  Constitution,  delegate  to  and  confer 
upon  other  branches  of  the  State  government,  by  general  laws,  the  duty  not 
only  of  executing  a  law  enacted  for  the  purpose  of  regulating  rates  but  of  deter- 
mining its  application  to  particular  cases  and  the  formulating  of  rules  for  its 
exercise;  hence,  the  statute  (L.  1905,  chap.  737),  providing  for  the  appoint- 
ment by  the  Governor  of  a  commission  authorized  to  determine,  upon  the  com- 
plaint of  municipal  authorities  or  consumers,  the  maximum  price  to  be  charged 
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for  service  by  gas  and  electric  light  companies,  is  not  such  a  delegation  of 
legislative  powers  that  it  is  violative  of  any  express  or  implied  provisions  of  the 
State  Constitution  relating  to  the  subject.  The  Legislature,  not  the  commis- 
sion, enacts  that  there  shall  be  maximum  rates  for  the  charges  of  the  gas  and 
electric  light  companies;  that  light  shall  be  furnished  to  consumers  at  those 
rates,  and  has  provided  the  penalty  for  extorting  greater  charges  for  service. 
What  is  intrusted  to  the  commission  is  the  duty  of  investigating  the  facts,  and, 
after  a  public  hearing,  of  ascertaining  and  determining,  "  within  the  limits 
prescribed  by  law,"  what  is  a  reasonable  maximum  rate.  Village  of  Saratoga 
Springs  v.  Saratoga  0.,  etc.  Co.,  191  K  Y.  123,  rev'g  X22  App.  Div.  203. 

The  Public  Service  Commission  was  established,  among  other  things,  for  the 
purpose  of  promoting  uniformity  and  consistency  in  authoritative  directions  to 
be  given  to  public  service  corporations,  .and  to  constitute  a  tribunal  trained  to 
consider  and  determine  controversies  and  problems  relating  to  such  corpora- 
tions, and  to  direct  and  supervise  their  relations  to  and  dealings  with  the  pub- 
lic as  their  patrons.  Hence,  when  a  decision  has  been  made  by  it  in  a  matter 
properly  before  it  and  within  its  jurisdiction,  a  city  whose  charter  does  not 
confer  power  and  authority  to  take  action  with  reference  to  the  subject-matter 
involved,  inconsistent  with  the  provisions  of  the  PubHc  Service  Commissions 
Law  (L.  1907,  chap.  429;  Cons.  Laws,  chap.  48),  has  no  power  to  pass  an 
ordinance  nullifying  such  decision. 

The  power  of  the  Public  /Service  Commission  to  make  an  order  is  not  de- 
pendent upon  the  receipt  of  a  complaint  or  petition  therefor  from  a  person  or 
corporation,  but  by  express  statutory  authority  the  commission  is  given  power 
to  make  such  an  order  upon  its  own  motion,  and  any  person  interested  may, 
after  an  order  has  been  made,  apply  for  a  rehearing  in  respect  to  any  matters 
determined  therein,  and  the  commission  shall  grant  and  hold  such  rehearing  if 
in  its  judgment  sufficient  reason  therefor  be  made  to  appear.  City  of  Troy  v. 
United  Trac.  Co.,  202  IS.  Y.  333,  aff'g  137  App.  Div.  935. 

The  Board  of  Railroad  Commissioners,  in  acting  under  section  59,  proceeds 
judicially  and  is  required  to  determine,  at  the  outset,  whether  a  corporation 
applying  for  a  certificate  is  one  de  jure,  by  reason  of  a  compliance  with  what 
the  statute  commands  as  essential  to  due  incorporation.  If  the  10  per  cent,  of 
the  minimum  amount  of  capital  stock  has  not  been  subscribed,  nor  paid  in  good 
faith  and  in  cash,  there  has  been  no  legal  incorporation  and  that  question  the 
board  must  determine. 

Where  no  cash  appears  to  have  been  paid  into  or  received  by  the  railroad 
company,  or  by  any  one  for  it,  in  compliance  with  section  2  of  the  Railroad 
Law,  which  requires  an  affidavit  that  10  per  cent,  of  the  capital  stock  has  been 
paid  in  good  faith  and  in  cash,  the  Appellate  Division  may  review  the  deter- 
mination of  the  railroad  commission  upon  that  question  and  find  that  the 
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affidavit  was  false,  and,  for  that  purpose  where  the  return  includes  the  pro- 
ceedings and  testimony,  that  court  may  look  into  the  evidence  and  if  it  finds 
that  it  fails  to  support  the  determination  of  the  board,  may  annul  such  deter- 
mination. Such  decision  cannot  be  reviewed  by  this  court.  People  ex  rel. 
New  York  Central,  etc.,  Co.  v.  Pub.  Serv.  Com.,  195  N.  Y.  157,  aff'g  122  App. 
Div.  283. 

While  it  is  the  general  policy  of  the  State  to  prevent  competition  in  the  busi- 
ness of  electric  lighting  where  the  present  companies  are  giving  satisfactory 
service  and  to  encourage  a  beneficent  monopoly,  yet  the  right  to  determine 
whether  or  not  such  competition  shall  be  permitted,  and  when,  rests  with  the 
Legislature  and  has  not  been  delegated  to  the  Public  Service  Commission. 

The  commission  has  no  right  to  refuse  an  application  to  issue  new  stock  and 
bonds  by  an  electrical  corporation  because  to  do  so  would  promote  competition 
which  is  not  shown  to  be  necessary. 

Where  the  commission  denies  such  application  in  toto  and  it  is  evident  that 
some  part  of  the  proposed  issue  should  have  been  granted,  the  application  will 
be  referred  back  for  further  consideration  and  action.  People  ex  rel.  Long 
Acre  El.  L.  Co.  v.  Pub.  Serv.  Com.,  137  App.  Div.  810;  dism'd,  199  E".  Y. 
254. 

The  Public  Service  Commission  determined  that  the  public  interest  required 
the  construction  and  operation  of  a  railroad  upon  the  route  over  which  the  re- 
lator had  acquired  a  franchise,  but  recommended  that  the  permission  and  ap- 
proval of  the  commission  be  withheld  because  of  the  limitations  imposed  by  the 
municipal  authorities  of  the  city  of  New  York  upon  the  franchise  contract. 
Held,  that  so  far  as  the  consent  of  the  municipal  authorities  to  the  construc- 
tion of  the  proposed  line  may  be  limited  by  conditions  which  are  in  conflict 
with  the  provisions  of  the  Public  Service  Commissions  Law,  the  statute  must 
prevail  and  the  Public  Service  Commission  was  without  authority  to  refuse  to 
the  relator  the  certificate  provided  for  in  section  53  of  the  Public  Service  Com- 
missions Law.  People  ex  rel.  South  Shore  R.  Co.  v.  Willcox,  196  'N.  Y.  212, 
aff'g  133  App.  Div.  556. 

One  of  the  primary  purposes  of  the  Public  Service  Commissions  Law  is  to 
prevent  the  overcapitalization  of  public  service  corporations  and  to  protect  the 
public  from  the  issuance  of  securities  which  do  not  represent  actual  assets. 
People  ex  rel.  Binghamton  L.,  H.  &  P.  Co.  v.  Stevens,  143  App.  Div.  789 ; 
rev'd  203  N.  Y.  7. 

It  is  the  duty  of  the  commission  to  determine  whether  the  stock  and  bonds 
proposed  by  a  corporation  are  to  secure  moneys  to  pay  floating  indebtedness  in- 
curred in  the  ordinary  running  expenses  of  the  corporation.  Such  determina- 
tion by  the  commission  would  not  be  substituting  the  judgment  of  the  com- 
mission for  the  judgment  of  the  directors  of  the  company  in  the  management 
of  its  affairs. 


1592  PUBLIC    SERVICE    COMMISSION. 

It  is  beyond  the  power  of  the  Public  Service  Commission  to  permit  the  issue 
of  improper  securities  upon  the  condition  that  the  company  cancel  stock  of 
about  half  the  amount.  Its  discretion  cannot  override  the  discretion  of  the 
oificers  of  a  company  in  the  management  of  its  affairs,  or  the  provisions  of  the 
statute  v?hich  prescribe  the  cases  in  which  securities  are  permitted.  Its  duty 
in  the  premises  is  to  determine  whether  a  proposed  issue  is  necessary  for  the 
proper  purposes  of  the  company,  is  authorized  by  law,  and  is  to  be  used  in  a 
proper  manner.  If  such  are  the  facts  it  cannot  withhold  its  certificate;  other- 
wise it  cannot  grant  it.  People  ex  rel.  Binghamton  H.  P.  Co.  v.  Stevens,  203 
N.  Y.  7,  rev'g  143  App.  Div.  790. 

Section  45  of  the  Public  Service  Commissions  Law  specifies  ^e  general 
powers  of  the  commissions.  They  are  to  have  "  the  general  supervision  of  all 
common  carriers,"  and  to  have  the  power  to  examine  the  same  and  to  keep  in- 
formed as  to  their  general  condition  and  the  manner  in  which  their  lines  are 
managed,  "not  only  with  respect  to  the  adequacy,  security  and  accommodations 
afforded  by  their  service,  but  also  with  respect  to  their  compliance  with  all  pro- 
visions of  law,  orders  of  the  commission,  and  charter  requirements."  Held, 
that  the  "  provisions  of  law  "  therein  referred  to  are  only  those  contained  in 
the  Public  Service  Commissions  Law. 

Boards  of  health  exist  to  act  locally  and  exclusively  for  the  protection  of 
the  health  of  municipalities.  The  enforcement  of  all  laws  applicable  to  the 
care,  promotion,  or  protection  of  health  in  the  city  of  'New  York  is  by  charter 
exclusively  vested  in  the  department  of  health.  The  Legislature,  in  creating 
the  Public  Service  Commissions,  had  in  contemplation  a  general  system  for 
the  supervision  and  the  regulation  of  common  carriers  within  the  State. 
Powers,  different  as  the  objects  proposed  to  be  attained  differed,  were  vested 
in  the  two  bodies.  In  their  several  spheres  of  action  each  body  has  its  peculiar 
and  special  functions.  No  intent  to  interfere  with  matters  committed  to  the 
jurisdiction  of  boards  of  health  is  clear  from  the  language  of  the  Public 
Service  Commissions  Act,  and  none  should  be  implied.  The  two  bodies  can- 
not act  concurrently.  Hence,  the  Public  Service  Commission  has  no  jurisdic- 
tion to  entertain  a  complaint  or  to  make  an  order  to  abate  a  nuisance  affecting 
the  health  and  comfort  of  a  locality  within  the  city  of  New  York,  where  is 
situated  the  terminal  freight  yard  of  a  railroad  company.  People  ex  rel. 
N.  Y.,  etc.,  B.  B.  Co.  v.  Willcox,  200  N.  Y.  423,  rev'g  138  App.  Div.  330. 

An  action  may  be  brought  by  the  Public  Service  Commission  for  recovery 
of  a  penalty  for  failure  to  file  a  report  by  receivers  operating  a  street  railway 
under  appointment  by  the  Federal  court.  People  v.  Jpline,  65  Misc.  394,  121 
Supp.  857. 

The  Public  Service  Commission  is  not  required  to  give  a  certificate  of  con- 
venience and  necessity  under  section  53,  where  section  12  of  the  Railroad  Law 
applies,  and  there  is  nothing  in  the  provision  of  the  section  that  requires  the 
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commission  to  determine  the  point  or  manner  in  which  the  intersection  of  the 
tracks  of  a  steam  railroad  and  an  electric  street  railway,  which  cross  each 
other  upon  a  public  street  of  an  incorporated  village,  shall  be  made.  Village  of 
Ft.  Edward  v.  H.  V.  Ry.  Co.,  192  N.  Y.  139,  aff'g  122  App.  Div.  903. 

Where  the  Public  Service  Commission  has  found  that  a  proposed  street  sur- 
face railroad  is  both  convenient  and  necessary,  it  cannot  refuse  to  grant  a  cer- 
tificate to  that  effect  merely  because  it  disapproves  of  the  terms  and  conditions 
prescribed  by  the  authorities  of  the  municipality  where  the  railroad  is  to 
operate.  People  ex  rel.  South  Shore  Traction  Co.  v.  Willcox,  133  App.  Div. 
556. 

The  Public  Service  Commissions  Law  does  not  violate  section  10,  article  8  of 
the  State  Constitution,  which  prohibits  counties,  cities,  towns,  and  villages 
from  incurring  any  indebtedness  except  for  county,  city,  town,  or  village  pur- 
poses, because  no  indebtedness  is  thereby  incurred  within  the  meaning  of  the 
Constitution,  for  the  local  salaries  required  to  be  paid  are  merely  part  of  the 
expenses  of  government,  and  the  necessary  money  is  raised  by  taxation,  the 
same  as  for  the  other  governmental  agencies.  Oubner  v.  McClellan,  130  App. 
Div.  716,  115  Supp.  755. 

The  function  of  rate  making  can  be  devolved  by  the  Legislature  on  other 
officers,  and  the  question  of  what  rates  are  reasonable  can  be  given  a  judicial 
or  quasi-judicial  aspect.  People  ex  rel.  C.  P.,  etc.,  B.  B.  Co.  v.  Willcox,  194 
N.  Y.  383. 

The  Public  Service  Commissions  Law  is  neither  a  private  nor  a  local  bill,  for 
its  operation  is  not  confined  to  a  particular  municipality  or  portion  of  the 
State.    Gubner  v.  McClellan,  130  App.  Div.  716. 

The  Public  Service  Commissions  Law,  which  requires  the  city  of  New  York 
to  pay  the  expenses  and  salaries  of  certain  employees  of  the  Commission  for  the 
first  district,  does  not  offend  section  16  of  article  3  of  the  State  Constitution, 
providing  that  "  no  private  or  local  bill  .  .  .  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  in  the  title."  Gubner  v.  McClellan,  130 
App.  Div.  716. 

Where  an  electric  light  company  makes  application  to  the  Public  Service 
Commission  for  authority  to  use  additional  stock  and  bonds,  the  Commission 
has  only  power  to  determine  whether  the  purposes  for  which  the  applicant 
wishes  to  issue  the  securities  are  within  those  enumerated  in  the  statute  and 
whether  or  not  the  additional  stock  or  any  part  thereof  are  reasonably  neces- 
sary for  such  purposes. 

The  Commission  has  power  to  authorize  such  part  of  the  issue  as  it  deems 
reasonably  required  and  to  refuse  its  consent  as  to  the  remainder.  People 
ex  rel.  Long  Acre  El.  L.  Co.  v.  Pub.  Serv.  Com.,  137  App.  Div.  810 ;  dism'd, 
199  K  Y.  254. 

Public  service  corporations,  common  carriers,  and  others  engaged  in  serving 
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the  public  cannot  make  unreasonable  and  unjust  discriminations  between  their 
patrons.  The  rule  requires  reasonable  and  impartial  charges  to  all,  but  the  ex- 
ception permits  a  reduction  when  special  facts  make  it  reasonable  and  just. 
The  rate  charged  must  not  only  be  reasonable  but  uniform,  so  that  all  are 
treated  alike  under  like  circumstances.  There  can  be  no  favoritism  or  arbi- 
trary reduction  in  favor  of  a  particular  customer,  and  no  undue  advantage  to 
one  person  through  undue  disadvantage  to  another,  but  discriminations  founded 
on  reason  and  justice  may  be  made. 

The  law  against  unreasonable  discrimination  rests  on  public  policy.  It  is 
forbidden  because  it  is  opposed  to  the  interest  of  the  public,  which  requires 
that  all  should  be  treated  alike  under  like  circumstances.  Discriminations, 
however,  in  favor  of  the  public  are  not  opposed  to  public  policy,  because  they 
benefit  the  people  generally  by  relieving  them  of  part  of  their  burdens.  In  the 
absence  of  legislation  upon  the  subject  such  discriminations  cannot  be  held 
illegal  as  matter  of  law.  N.  Y.  Telephone  Co.  v.  Siegel-Cooper  Co.,  202  N.  Y. 
502,  aff'g  137  App.  Div.  158. 

ARTICLE  II. 
PROCEDURE   BEFORE  COMMISSION. 

Rules  of  First  District,  1596. 
Rules  of  Second  District,  1611. 

The  Commission  being  empowered  to  subpoena  witnesses  and  take  testimony, 
its  inspectors  or  agents  can  be  required  to  appear  and  verify  any  reports  made 
by  them,  or  if  such  reports  could  be  received  in  the  first  instance  without  veri- 
fication, the  inspectors  or  agents  can  be  compelled  to  attend  at  the  instance  of 
either  party  and  be  examined  as  to  the  truth  of  the  statements  in  their  reports 
and  their  knowledge  of  the  facts  therein  contained.  People  ex  rel.  Binghamion 
H.,  L.  &  P.  Co.  V.  Stevens,  203  N.  Y.  7,  rev'g  143  App.  Div.  769. 

A  proceeding  before  the  Public  Service  Commission  differs  from  an  action 
at  law  in  that  the  rights  of  the  parties  to  such  a  proceeding  are  not  necessarily 
determinable  as  of  the  date  when  the  application  is  filed.  People  ex  rel. 
Binghamion  L.,  H.  &  P.  Co.  v.  Stevens,  143  App.  Div.  790  ;  rev'd,  203  IsT.  Y.  7. 

While  the  Commission  may  not  be  bound  by  technical  rules  of  evidence, 
still  it  is  plainly  intended  that  the  proceeding  as  to  the  issue  of  bonds  should 
assume  a  gwast-judicial  aspect.  People  ex  rel.  Binghamion  H.,  L.  &  P.  Co. 
V.  Sievens,  203  JST.  Y.  7,  rev'g  143  App.  Div.  790. 

Section  48  of  the  Public  Service  Commissions  Law,  authorizing  investiga- 
tions by  the  Commission,  and  section  57,  authorizing  summary  proceedings 
against  common  carriers  failing  to  do  those  things  required  by  law,  or  by  order 
of  the  Commission,  etc.,  are  supplementary  to  each  other,  and  the  Commission 
is  entitled  to  proceed  under  either,  or  both  simultaneously,  as  it  may  deem 
necessary. 
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Hence,  although  the  Public  Service  Commission  has  under  section  48  in- 
stituted an  investigation  of  the  affairs  of  surface  trolley  roads  operating  in  a 
village,  it  is  not  required  to  proceed  to  a  final  order  therein  before  petitioning 
under  section  57  for  a  peremptory  writ  of  mandamus  directing  such  railroads 
to  issue  and  receive  transfers  to  and  from  other  lines. 

An  investigation  begun  under  section  48  is  not  equivalent  to  an  action  pend- 
ing so  as  to  bar  a  proceeding  under  section  57. 

The  "  violation  of  law  "  upon  which  the  Commission  may  act  under  section 
57  is  not  restricted  to  such  offenses  as  are  specifically  mentioned  in  the  written 
law. 

The  refusal  of  a  street  surface  railroad  to  issue  and  receive  transfers  to  and 
from  other  lines  as  required  by  its  charter  ratified  by  the  authorities  of  the 
jnunicipalities  in  which  it  operates  and  as  required  by  its  contract  with  the 
municipality,  is  not  a  mere  violation  of  a  covenant,  but  is  a  "  violation  of  law  " 
as  the  term  is  used  in  section  57  of  the  Ptiblic  Service  Commissions  Law,  and 
the  Commission  may  compel  the  fulfillment  of  such  obligation.  Willcox  v. 
Richmond  Light  &  R.  R.  Co.,  142  App.  Div.  44 ;  aff'd,  202  IST.  Y.  515. 

Section  56  of  the  Public  Service  Commissions  Law  (L.  1907,  chap.  429), 
imposing  a  penalty  to  the  people  of  the  State  upon  a  common  carrier  who  has 
failed  to  comply  with  the  orders  of  the  Public  Service  Commission,  is  highly 
penal,  and  in  an  action  to  recover  the  penalty  the  plaintiff  must  show  that  the 
Commission  did  in  fact  make  an  order  which  the  defendant  disobeyed.  People 
v.   Whitridge,  No.  1,  144  App.  Div.  486. 

In  a  proceeding  before  the  Public  Service  Commission  against  the  Delaware 
and  Hudson  Company  as  lessee  of  the  Ticonderoga  railroad  for  the  purpose  of 
compelling  it  to  reduce  the  fare  charged  on  said  road,  the  lessor  is  not  a  neces- 
sary party,  although  under  the  lease  it  is  entitled  to  receive  from  the  lessee  a 
certain  dividend  upon  its  capital  stock.  People  ex  rel.  D.  &  H.  Co.  v.  Puh. 
Serv.  Com.,  140  App.  Div.  839. 

The  enactment  of  the  Public  Service  Commissions  Law  (Cons.  Laws,  ch. 
48)  did  not  repeal  the  provisions  in  the  Stock  Corporation  Law  (Cons.  Laws, 
ch.  59)  for  the  reorganization  of  the  property  and  franchises  of  the  corpora- 
tions sold  under  foreclosure,  and,  on  the  other  hand,  the  provisions  of  the  Stock 
Corporation  Law  do  not  withdraw  corporations  formed  on  reorganizations  from 
compliance  with  section  55  of  the  Public  Service  Commissions  Law.  The  two 
statutes  must  be  construed  together. 

Sections  53  and  54  of  the  Public  Service  Commissions  Law,  requiring  the 
approval  by  a  public  service  commission  of  the  exercise  or  transfer  of  fran- 
chises by  a  railroad  corporation,  do  not  apply  to  a  corporation  formed  on  the 
reorganization  of  a  railroad  corporation  after  foreclosure. 

Under  the  provisions  of  section  55  of  the  Public  .Service  Commissions  Law, 
a  public  service  commission  is  not  justified  in  refusing  to  consent  to  the  issue 
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of  securities  by  a  railroad  corporation  under  a  plan  of  reorganization  after  fore- 
closure because  the  value  of  the  mortgaged  property  and  the  amount  of  new 
capital  to  be  invested  is  less  than  the  amount  of  securities  sought  to  be  issued. 
People  ex  rel.  Third  Ave.  Ry.  Co.  v.  Public  Service  Com.,  203  N.  Y.  299,  aff'g 
145  App.  Div.  318. 

Rules  of  Procedure  and  Regulations  Governing  Matters  Before  the 
Public  Service  Commission  for  the  First  District. 

gjjj^g  ADOPTED  JULY  29,   1910.     EFFECTIVE  SEPTEMBER   1,   1910. 

I.  Sessions  of  the  Commission,  1597. 
II.  Secretary  to  Furnish  Information,  1597. 

III.  General  Matters  Applicable  to  All  Cases,  1597. 

1.  Address  of  the  Commission,  1597. 

2.  Case  numbers  and  titles,  1597. 

3.  Documents  filed,  1597. 

4.  Service  of  papers,  1597. 

5.  Witnesses  and  subpcenas,  1597. 

6.  Amendments,  1597. 

7.  Orders,  1597. 

IV.  Hearings  and  Rehearings,  1597. 

1.  When  hearing  wiU  be  given,  1597. 

2.  Notice  of  hearing,  1597. 

3.  Procedure  at  hearings  and  rehearings,  1598. 

4.  Adjournments,  1598. 

5.  Briefs,  1598. 

6.  Rehearings,  1598. 

V.  Complaints  as  to  Common  Carriers  Under  Section  48  of  the  Act,  1598. 

1.  Contents  of  a  complaint,  1598. 

2.  Order  upon  complaint,  1598. 

3.  Answer  to  complaint,  1598. 

4.  Hearing  upon  complaint,  1599. 

VI.  Complaints  as  to  Gas  and  Electric  Companies  Under  Section  71  of  the  Act, 

1599. 
VII.  General  Rules  as  to  Applications  to  the  Commission  by  Companies,  1599. 
VIII.  Financial  Condition  Defined,  leoo. 
IX.  Application  for  Certificate  of  Public  Convenience  and  a  Necessity  Under 

Section  9  of  the  Railroad  Law^,  1600. 
X.  Application  for  Permission  and  Approval  of  the  Commission  to  the  Con- 
struction AND  Operation  of  Extensions  of  Street  Surface  Railroads, 
1601. 
XI.  Application  for  Permission  and  Approval  of  the  Commission  Under  Section 
53  OR  68  of  the  Act  Except  in  a  Case  Covered  by  the  Last  Rule,  1601. 
XII.  Application  Under  Section  54  or  70  of  the  Act  for  Approval  of  Assign- 
ment, Transfer  or  Lease  of  Franchise,  Works  or  System,  1602. 

XIII.  Application  Under  Section  54  or  70  of  the  Act  for  Authorization  to  Pur- 

chase OR  Acquire  Stock,  1602. 

XIV.  Application  Under  Section  55  or  69  of  the  Act  for  Approval  to  the  Issu- 

ance OF  Securities,  1603. 
XV.  Application  for  Consent  to  Discontinue  a  Station,  1604. 
XVI.  Application  for  Extension  of  Time  to  File  Periodic  Reports,  1604. 
XX.  Forms  Prescribed  for  Use,  1604. 

1.  Form  of  complaint  against  railrcj^l  or  street  railroad  companies  or  other  common  carriers, 

1620. 

2.  Form  of  order  to  satisfy  or  answer  a  complaint,  1605. 

3.  Form  of  notice  of  a  hearing,  1605. 

4.  Form  of  acknowledgment  by  a  company  of  receipt  of  an  order  of  the  Commission,  as  required 

by  section  23  of  the  Public  Service  Commissions  Law,  1605. 

5.  Form  of  published  notice  of  hearing,  1605. 
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XXI.  Standard  Clauses  for  Orders  Approving  Issuance  of  Stocks,  Bonds  and 
Other  Obligations,  1606. 

1.  Orders  for  approval  of  stock,  1606. 

2.  Orders  for  approval  of  mortgage,  1606. 

3.  Orders  for  approval  of  bonds,  1606. 

4.  Orders  for  public  sale  of  securities,  1606. 
6.  Compliance  with  rules,  1606. 

6.  Forms  prescribed  by  above  subdivisions  of  Rule  XXI,  1606. 

Rule  I.    Sessions  of  the  Commission. 

Public  sessions  of  the  Commission  will  be  held  on  Tuesday  and  Friday  of  each  week, 
unless  otherwise  ordered. 
Rule  II.     Secretary  to  furnish  infonaation. 

The  Secretary  to  the  Commission  will,  upon  request,  advise  as  to  the  form  of  petition, 
answer,  or  other  papers  necessary  to  be  filed  in  any  case,  and  furnish  such  information 
from  the  flies  of  the  Commission  as  will  conduce  to  a  full  presentation  of  material  facts. 
Rule  III.     General  matters  applicable  to  all  cases. 

1.  Address  of  the  Commission.  All  papers  and  communications  should  be  addressed  to 
"  Public  Service  Commission,  154  Nassau  Street,  Borough  of  Manhattan,  New  York  City." 

2.  Case  "Numbers  and  Titles.  Each  matter  coming  formally  before  the  Commission  will 
be  known  as  a  case  and  shall  receive  a  number  and  a  title,  descriptive  of  the  subject 
matter.     Such  number  and  title  shall  be  used  on  all  papers  in  the  case. 

3.  Documents  Filed  with  the  Commission  shall  be  printed  or  typewritten,  and,  so  far 
as  practicable,  shall  be  upon  paper  '8'  x  11  inches  in  size. 

4.  Service  of  Papers.  Notices  or  other  papers  may  be  served  personally  or  by  mail  aa 
provided  by  section  23  of  the  Public  Service  Commissions  Law  and  by  the  Code  of  Civil 
Procedure,  and  when  any  party  has  appeared  by  attorney,  service  upon  such  attorney  will 
be  deemed  proper  service  upon  the  party. 

5.  Witnesses  and  Subpoenas-  Subpoenas  requiring  the  attendance  of  witnesses  for  the 
purpose  of  taking  testimony  may,  upon  the  application  of  any  party,  be  signed  and  issued 
by  any  member  of  the  Commission  or  by  the  Secretary. 

Subpoenas  for  the  production  of  books,  papers  or  documents  (unless  directed  to  issue 
by  the  Commission  upon  its  own  motion)  will  only  be  issued,  in  the  discretion  of  a  Com- 
missioner, upon  application  in  writing. 

6.  Amendments.  The  Commission  may,  in  its  discretion,  allow  any  complaint,  answer, 
petition  or  other  paper  to  be  amended  or  corrected  or  omission  to  be  supplied  therein. 

7.  Orders.     All  orders  made  by  the  Commission  will  be  filed  in  the  office  of  the  Commis- 
sion and  certified  copies  thereof  shall  be  served  upon  the  parties  to  be  affected  thereby. 
Rule  IV.     Hearings  and  rehearings. 

1.  When  Hearing  Will  Be  Given.  Except  as  determined  otherwise  in  specific  cases,  the 
Commission  will  grant  or  fix  a  hearing  in  the  following  classes  of  cases: 

(a)  Where  an  order  to  satisfy  a  complaint  or  to  make  answer  thereto  has  been 
made  and  the  person  or  corporation  complained  against  has  not  satisfied  the  cause 
of  the  complaint.     (See  Rule  V.) 

(b)  Where  a  complaint  against  a  gas  or  electric  company  has  been  made,  as  pre- 
scribed by  Rule  VI. 

(c)  Where  application  has  been  made  for  the  approval,  determination,  consent,  per- 
mission, certificate  or  authorization  of  the  Commission,  or  for  extension  of  time  in 
which  to  file  a  periodic  report.     (See  Rules  VII-XVI.) 

2.  Notice  of  Hearing. 

(a)  Notice  of  the  day  and  hour  of  a  hearing  shall  be  served  upon  all  interested  parties 
at  least  ten  days  before  the  date  of  hearing,  unless  the  Commission  prescribes  a  shorter 
notice.     (For  form  see  Rule  XX  [3].) 

(b)  Hearings,  unless  otherwise  directed  by  the  Commission,  will  be  at  the  office  of 
the  Commission,  in  a  room  assigned  by  the  Secretary. 
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3.  Procedure  at  Hearings  and  Rehearings.  At  a  hearing  witnesses  will  be  examined  orally 
■unless  otherwise  ordered  by  the  Commissioner,  or  unless  with  'the  consent  of  the  Commis- 
sioner the  facts  are  agreed  upon.  Parties  will  be  afforded  all  reasonable  opportunity  for 
presenting  evidence  and  examining  and  cross-examining  witnesses. 

The  complainant  may  establish  the  facts  alleged,  unless  the  same  are  admitted  in  the 
answer,  or  the  Commission  may  investigate  the  facts  relevant  to  the  issue  or  the  subject 
matter  complained  of.  The  person  or  corporation  complained  against  must  fully  disclose  its 
defense  at  the  hearing,  but  in  case  of  failure  to  answer,  the  Commission  will  take  such 
proof  of  the  facts  and  make  such  order  thereon  as  the  case  requires. 

4.  Adjournments.  Hearings  may  be  adjourned  from  time  to  time  by  or  at  the  direction 
of  the  Commission  or  any  Commissioner. 

5.  Briefs.  The  Commission  or  any  Commissioner  will  receive  or  may  require  the  sub- 
mission of  briefs. 

6.  Rehearings.  Applications  for  reopening  a  case  after  final  submission,  or  for  a  rehearing 
after  decision  made  by  the  Commission,  must  be  in  writing  and  must  state  specifically  the 
grounds  upon  which  the  application  is  based,  and  fully  the  facts  in  support  thereof.  When 
any  decision,  order  or  requirement  of  the  Commission  is  sought  to  be  reversed,  abrogated, 
changed  or  modified  on  account  of  facts  and  circumstances  arising  subsequent  to  the  hearing 
or  of  consequences  resulting  from  compliance  with  such  decision,  order  or  requirement  which 
are  claimed  to  justify  a  reconsideration  of  the  case,  the  matters  relied  upon  by  the 
applicant  must  be  fully  set  forth. 

Rule  V.     Complaints  as  to  common  carriers  under  section  48  of  the  act. 

1.  Contents  of  a  Complaint.  A  complaint  must  be  by  petition  or  complaint  in  writing, 
filed  in  duplicate,  setting  forth  the  facts  claimed  to  constitute  the  thing  or  act  done  or 
omitted  to  be  done  in  violation  (1)  of  any  provision  of  law  or  (2)  of  the  terms  and  con- 
ditions of  the  franchise  or  charter  of  the  company  complained  of  or  (3)  of  an  order  of  the 
Commission.  The  petition  or  complaint  must  also  contain  allegations  tending  to  show  that 
the  complainant  is  aggrieved  by  the  acts  or  omissions  complained  of.  The  name  of  the 
person  or  corporation  complained  of  should  be  stated  in  full  and  the  address  of  the  com- 
plainant, with  the  name  and  the  address  of  his  attorney  or  counsel,  if  any,  must  appear 
on  the  petition  or  complaint.     (For  form  of  such  complaint  see  Rule  XX  [1].) 

(a)  Complaints  regarding  rates  and  charges  shall  not  be  joined  with  other  complaints, 
nor  shall  wholly  unrelated  complaints  be  joined,  nor  except  in  the  case  of  com- 
plainants regarding  joint  rates  or  through  service  shall  two  or  more  corporations  be 
joined  as  defendants  in  one  complaint  without  the  consent  of  the  Commission. 

(b)  No  oral  or  unsigned  complaint  will  be  entertained  or  acted  upon  by  the  Com- 
mission. 

(c)  Where  a  complaint  is  submitted  which  is  not  in  the  form  prescribed  by  this  rule 
the  Secretary  may  notify  the  party  against  whom  the  complaint  is  made  of  such  com- 
plaint in  order  that  the  cause  for  complaint  may  be  remedied  without  the  necessity 
of  the  Commission  taking  formal  action  regarding  same. 

2.  Order  upon  Complaint.  The  Commission  may  adopt  an  order,  as  to  a  complaint  filed 
as  herein  prescribed,  directed  to  the  person  or  corporation  complained  against,  directing  that 
the  matters  complained  of  be  satisfied  or  that  the  charges  be  answered  in  writing  within 
ten  days  from  the  date  of  such  order,  but  the  Commission  may,  in  a  particular  case,  require 
the  answer  to  be  filed  within  a  shorter  time.     (For  form  of  such  order  see  Rule  XX  [2].) 

3.  Answer  to  Complaint. 

(a)  The  original  answer  must  be  filed  with  the  Secretary  of  the  Commission  at  its 
oflBce,  and  a  copy  thereof  at  the  same  time  served,  personally  or  by  mail,  upon  the 
complaint,'  who  must  forthwith  notify  the  Secretary  of  its  receipt.  Notice  of  the 
service  of  such  copy  must  be  filed  with  the  Secretary  of  the  Commission  by  the  person 
or  corporation  complained  of. 

(b)  The  answer  must  specifically  admit  or  deny  the  material  allegations  of  the  peti- 
tion or  complaint  and  set  forth  the  facts  which  will  be  relied  upon  as  a  defense. 
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(c)  If  the  person  or  corporation  complained  of  satisfies  the  matters  or  charges  con- 
tained in  the  complaint,  in  whole  or  in  part,  a  written  statement  shall  be  filed  by  the 
defendant  with  the  Secretary  of  the  Commission,  showing  the  extent  of  the  satisfaction 
accorded. 
4.  Hearing  upon  Complaint.     Upon  issue  being  joined  or  upon  failure  of  defendants  to 
answer  or  make  satisfaction,  the  Commission  may  fix  a  date  for  a  hearing.     (See  Eule  IV; 
and  for  form  of  notice  of  hearing  see  Rule  XX  [3].) 

Rule  VI.    Complaints  as  to  gas  and  electric  companies  under  section  71  of  the  act. 

The  form  and  contents  of  complaints  made  as  provided  in  section  71  shall  be  as  follows: 

(1)  The  complaint  shall  be  directed  to  the  Public  Service  Commission  for  the  First  Dis- 
trict. It  shall  state  the  names  of  the  corporations  supplying  gas  or  electricity  for  heat, 
light  or  power,  either  within  the  City  of  New  York  or  within  such  subdivision  thereof, 
either  county,  borough  or  ward,  as  the  complainants  may  desire  to  include  within  the 
complaint. 

(2)  If  the  complaint  be  against  gas  companies,  it  shall  state  whether  it  is  directed  to 
(a)  the  illuminating  power  or  (b)  purity  or  (c)  the  pressure  or  (d)  the  price  of  gas;  if 
against  electrical  companies,  whether  directed  to  (a)  the  efficiency  of  the  electric  incan- 
descent lamp  supply,  or  (b)  the  voltage  of  the  current  supplied  for  light,  heat  or  power,  or 
(c)  the  price  of  electricity  sold  and  delivered.  It  shall  specify  the  respects  wherein  the 
service  is  otherwise  inadequate  or  the  methods  unreasonable,  and  if  it  is  claimed  that  the 
price  is  excessive,  unfair  or  unreasonable,  the  price  actually  charged  by  such  companies 
should  be  set  forth. 

(3)  The  complaint,  when  made  by  customers  or  purchasers,  shall  state  that  each  of  the 
complainants  is  a  customer  or  purchaser  of  either  gas  or  electricity,  as  the  case  may  be, 
from  one  or  more  of  the  said  companies  against  whom  the  complaint  is  made. 

(4)  If  the  complaint  relates  to  the  price  of  either  gas  or  electricity,  it  should  state  that 
the  price  is  excessive,  unjust  or  unreasonable  and  is  disproportionate  to  the  proper  cost  of 
manufacturing  and  delivering  such  gas  or  electricity  in  the  locality  mentioned. 

(5)  The  complaint  may  also  contain  any  other  specifications  of  any  illegal  act  on  the 
part  of  said  companies,  or  any  violation  of  the  charter  or  franchises  of  said  companies  or 
any  of  them,  in  respect  of  the  manufacture,  distribution,  transmission  or  supply  of  gas  or 
electricity,  or  in  its  methods  of  conducting  its  business,  and  should  demand  the  relief  which 
the  complainant  desires. 

(6)  The  complaint  must  be  signed  by  the  Mayor  or  by  not  less  than  one  hundred  cus- 
tomers or  purchasers  or  by  an  officer  of  a  gas  or  electrical  corporation  in  the  City  of  New 
York,  or  in  such  lesser  territory  as  is  included  in  the  complaint.  Each  complainant  must  add 
to  his  signature  his  place  of  residence,  by  street  and  number,  if  any. 

(7)  A  single  complaint  shall  not  include  both  gas  and  electricity. 

(8)  Upon  such  complaint  being  filed  an  order  for  a  hearing  will  be  made  returnable  at 
such  time  as  the  Commission  may  direct.  Such  order  may  also  include  such  other  matters 
as  the  Commission  may  desire  to  include  in  the  investigation  or  hearing.  A  certified  copy 
of  the  order  with  a  copy  of  the  complaint  shall  be  served  on  each  corporation  affected 
thereby,  and  the  hearing  shall  proceed  at  the  time  and  place  designated  or  at  such  other 
time  and  place  to  which  the  Commission  or  the  Commissioner  presiding  may  adjourn  the 
same.     (See  also  Rule  IV.) 

Rule  VII-    General  rules  as  to  application  to  the  Commission  by  companies. 

1.  All  applications  for  the  approval,  determination,  consent,  permission,  certificate  or 
authorization  of  the  Commission  in  cases  where  such  approval,  determination,  consent,  per- 
mission, certificate  or  authorization  is  required  by  l^w,  shall  be  by  petition,  duly  verified. 
Five  copies  of  the  petition  shall  also  be  filed.  In  all  cases  there  must  be  annexed  to  the 
original  petition  certified  or  verified  copies  of  the  certificate  of  organization  of  every  cor- 
poration directly  affected  by  the  proposed  action,  and  certified  copies  of  all  such  certificates, 
statements  or  records  which  modify,  change  or  extend  the  purposes  or  powers   of  such 
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corporations.  When  documents  have  already  been  filed  with  the  Commission,  the  petitioner 
may,  in  lieu  of  filing  additional  copies,  state  in  the  petition  such  fact  with  the  date  of  filing. 
The  petition  must  contain  such  further  statements  as  are  required  by  special  provisions 
of  law  or  by  special  rules  governing  the  particular  application  and  must  show  in  detail 
compliance  with  all  provisions  of  law  as  to  such  petition. 

2.  Upon  the  receipt  of  a,  petition  required  by  this  rule  the  same  will  be  referred  for 
examination.  If  it  is  found  not  to  be  correct  in  form,  the  Secretary  will  advise  the  appli- 
cant of  the  defects,  who  may  correct  the  same.  If  the  petition  be  found  correct  in  form, 
the  Commission  will  thereupon  either  make  an  order  ex  parte  granting  the  application  or 
will  appoint  a  time  and  place  for  a  public  hearing.   (See  Rule  IV.) 

3.  Where  a  hearing  has  been  appointed  the  applicant  may  be  required  to  publish  in 
such  papers  and  at  such  time  as  may  be  designated  a  notice  of  hearing  to  be  known  as 
"published  notice  of  hearing"  substantially  in  the  form  shown  in  Rule  XX  (5),  and  sub- 
mitted for  the  approval  of  the  Secretary  to  tEe  Commission. 

At  or  before  the  hearing  the  applicant  must  file  with  the  Secretary  to  the  Commission 
proof  of  due  publication  of  such  notice. 

Rule  VIII.    Financial  condition  defined. 

Wherever  an  applicant  is  required  to  set  forth  its  financial  condition,  such  financial 
condition  shall  be  given  so  far  as  practicable  in  proper  schedules  annexed  to  and  referred 
to  and  properly  designated  in  the  petition.     Such  schedules  shall  show  the  following: 

(1)  Amount  and  kinds  of  stock  authorized. 

(2)  Amount  and  kinds  of  stock  issued  and  outstanding. 

(3)  Terms  of  preference  of  all  preferred  stock. 

(4)  Brief  description  of  each  mortgage  upon  property  of  the  applicant  giving  date 
of  execution,  name  of  mortgagor,  name  of  mortgagee  or  trustee,  amount  of  indebted- 
ness authorized  to  be  secured  thereby  and  amount  of  indebtedness  actually  secured. 

(5)  Number  and  amount  of  bonds  authorized  and  issued,  giving  name  of  company 
which  issued  and  describing  each  class  separately,  giving  date  of  issue,  par  value,  rate 
of  interest,  date  of  maturity  and  how  secured. 

(6)  Other  indebtedness  giving  same  by  classes  and  describing  security,  if  any.  A 
brief  statement  showing  devolution  or  assumption  of  any  of  the  foregoing  debts  upon 
or  by  any  person  or  corporation,  if  the  original  liability  has  been  transferred. 

(7)  Amount  of  interest  paid  during  previous  fiscal  year  and  rate  thereof.  If  different 
rates  were  paid,  amount  paid  at  each  rate. 

(8)  Rate  and  amount  of  dividends  paid  during  previous  five  years. 

(9)  Detailed  statement  of  earnings  and  expenditures  for  and  balance  sheet  showing 
conditions  at  the  close  of  last  fiscal  year,  unless  already  filed  with  the  Commission  as 
part  of  the  annual  report. 

Sule  IX.    Application  for  certificate  of  public  convenience  and  a  necessity  under  section  9 
of  the  Railroad  Law. 
When  application  is  made  for  a  certificate  of  public  convenience  and  a  necessity. 

1.  The  petition  in  addition  to  the  requirements  of  Rule  VII,  must  state: 

(a)  That  a  copy  of  the  certificate  of  incorporation  of  the  applicant  has  been  pub- 
lished as  required  by  section  9  of  the  Railroad  Law. 

(b)  That  application  is  made  within  six  months  after  the  completion  of  such  pub- 
lication. 

(c)  The  proposed  route  or  routes,  the  method  of  construction  and  the  motive  power 
proposed  to  be  employed  on  the  route  and  the  names  of  all  railroads  and  street  rail- 
roads with  which  the  proposed  road  is  likely  to  compete. 

(d)  The  facts  showing  the  proposed  construction  to  be  required  by  public  con- 
venience and  necessity. 

(e)  The  manner  in  which  it  is  proposed  to  finance  the  proposed  construction. 

2.  With  the  petition  shall  be  filed: 


PUBLIC    SERVICE    COMMISSION. 


1601 


(a)  Proof  of  publication  of  the  certificate  of  incorporation  as  required  by  section 
9  of  the  Railroad  Law. 

(b)  Map  showing  the  streets,  avenues  and  all  other  places  and  property  in  which  the 
road  is  to  be  constructed. 

(c)  Proof  of  payment  of  the  organization  tax  by  receipt  of  the  State  Treasurer. 

3.  Notice  of  hearing  in  the  form  prescribed  in  Rule  XX  (3)  shall  be  served  by  the  appli- 
cant, if  required  by  the  Commission,  upon  railroad  corporations  and  street  railroad  corpora- 
tions with  which  the  proposed  construction  is  likely  to  compete  at  least  five  days  before 
the  hearing  and  at  or  before  the  hearing  proofs  of  the  service  of  such  notices  shall  be  filed 
with  the  Secretary. 

Rule  X.  Application  for  permission  and  approval  of  the  Commission  under  section  53  of 
the  Public  Service  Commissions  Law  to  the  construction  and  operation  of  extensions  of 
street  surface  railroads. 

1.  When  application  is  made  for  the  permission  and  approval  of  the  construction  and 
operation  of  extensions  of  a  street  railroad  in  addition  to  the  matters  required  by  Rule 
VII,  the  petition  shall: 

(a)  State  the  route  of  the  proposed  extension  and  the  name  of  each  railroad  and 
street  railroad  corporation  with  which  the  proposed  construction  is  likely  to  compete. 

(b)  State  the  facts  showing  that  such  construction  and  operation  is  necessary  or 
convenient  for  the  public  service. 

(c)  State  the  manner  in  which  it  is  proposed  to  finance  the  construction  of  the  exten- 
sion and  give  the  financial  condition  of  the  applicant  as  defined  in  Rule  VIII. 

(d)  State  the  motive  power  proposed  to  be  employed  on  the  route,  and  describe  the 
method  of  construction  on  the  proposed  route. 

2.  With  the  petition  there  shall  be  filed: 

(a)  A  certified  copy  of  the  certificate  of  Extension  of  Route  filed  in  the  office  of  the 
Secretary  of  State  with  the  date  of  the  filing  thereof. 

(b)  A  certified  copy  of  the  written  application  for  the  consent  of  the  local  authorities 
to  the  construction  and  operation  of  such  extension,  and  the  consent  of  the  local 
authorities  granted  thereon. 

(c)  An  affidavit  of  an  officer  of  the  company  stating  whether  the  consent  of  the 
abutting  property  owners  has  been  obtained  and  recorded  and  if  recorded  the  time  and 
place  of  record,  or  a  certified  copy  of  the  report  of  the  Commission  appointed  by  the 
Appellate  Division  of  the  Supreme  Court  pursuant  to  Section  174  of  the  Railroad  Law 
and  the  order  of  the  Court  thereon,  if  such  report  and  order  have  been  made,  and  if 
such  consent  or  report  and  order  have  not  been  obtained  or  made  the  petition  shall 
contain  a  statement  to  that  effect. 

(d)  A  map  of  the  said  extension  as  proposed  showing  the  streets,  avenues  and  all 
other  places  and  property  in  or  upon  which  it  is  proposed  to  construct  such  extension. 

3.  The  published  notice  of  application  and  of  hearing  shall  set  forth  the  names  and 
descriptions  of  the  streets,  roads,  places  and  property  upon  which  it  is  proposed  to  con- 
struct and  operate  such  extension. 

4.  At  the  hearing  proof  must  be  made  that  the  construction  and  operation  of  such 
extension  are  necessary  or  convenient  for  the  public  service,  and  proof  must  be  made  of  the 
bona  fides  of  the  enterprise  and  of  the  financial  ability  of  the  applicant  to  build  the 
extension. 

Rule  XL    Application  for  the  permission  and  approval  of  the  Commission  under  section  53 
or  68  of  the  act  except  in  a  case  covered  by  Rule  X. 
When  application  is  made   for  permission  and  approval  under  section   53  or   68  of  the 
Public  Service  Commissions  Law,  except  as  governed  by  Rule  X, 

1.  The  petition  in  addition  to  the  requirements  of  Rule  VII,  shall  state: 

(a)  The  facts  showing  compliance  with  all  provisions  of  law  respecting  the  organiza- 
tion of  the  applicant  and  its  right  to  begin  construction  or  exercise  the  franchise  or 
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right  for  which  permission  and  approval  are  sought,  and  a  reference  to  each  and  every 
document  filed  with  the  Commission  affecting  the  same. 

(b)  The  financial  condition  of  the  applicant  as  defined  in  Rule  VIII  and  the  proposed 
method  of  financing  the  proposed  construction  or  operation. 

(c)  If  consents  of  property  owners  are  required  to  be  obtained,  whether  such  con- 
sents have  been  obtained  and  recorded  and  if  recorded  the  time  and  place  of  record,  or 
a  certified  copy  of  the  report  of  the  Commission  appointed  by  the  Appellate  Division 
of  the  Supreme  Court  pursuant  to  section  174  of  the  Railroad  Law  and  the  order  of 
the  Court  thereon,  if  any. 

(d)  Whether  the  applicant,  if  a  railroad  corporation  or  street  railroad  corporation, 
has  prior  to  June  6,  1907,  received  any  certificate  of  public  convenience  and  a  necessity 
for  any  purpose  and  if  so,  a  certified  copy  of  the  same  should  be  annexed. 

(e)  If  the  application  is  for  permission  to  exercise  a  franchise  or  right  not  there- 
tofore lawfully  exercised,  the  reason  why  such  franchise  or  right  has  not  been  there- 
tofore exercised. 

(f)  The  facts  showing  that  the  construction  or  the  exercise  of  the  franchise  or 
privilege  for  which  the  permission  and  approval  of  the  Commission  are  sought  is 
necessary  or  convenient  for  the  public  service. 

2.  With  the  petition  shall  be  filed  all  documents,  so  far  as  pertinent  to  the  application, 
enumerated  in  Rule  X,  Subdivision  3,  a,  b,  c,  d. 

3.  At  the  hearing  proof  must  be  made  by  the  applicant  of  full  compliance  with  all  pro- 
visions of  law  respecting  the  organization  of  the  applicant  and  its  right  to  begin  the  con- 
struction or  extension  proposed  or  to  exercise  the  franchise  or  privilege  for  which  the  per- 
mission and  approval  of  the  Commission  are  sought;  and  that  such  construction  or  the 
exercise  of  such  franchise  or  right  is  necessary  or  convenient  for  the  public  service;  and  in 
all  cases  proof  must  be  made  of  the  iona  fides  of  the  enterprise  and  of  the  financial  ability 
of  the  applicant  to  make  the  construction  or  to  operate  or  use  the  franchise  or  right  in 
such  a  way  as  to  benefit  the  public  service. 

Rule  XII.    Application  under  section   54  or   70   of   the  act  for  approval   of  assignment, 
transfer  or  lease  of  franchise,  works  or  system. 
When  application  is  made  for  approval  by  the  Commission  of  an  assignment,  transfer  or 
lease  of  the  franchise,  works  or  system  of  an  applicant; 

1.  The  petition  must  be  made  by  all  of  the  parties  to  the  proposed  transaction  and  in 
addition  to  the  requirements  of  Rule  VII  must  state: 

(a)  The  financial  condition  of  each  applicant  as  defined  in  Rule  VIII. 

(b)  In  detail  the  reasons  upon  the  part  of  each  applicant  for  making  the  proposed 
assignment,  transfer,  lease,  contract  or  agreement  and  all  the  facts  warranting  the  same 
and  showing  that  it  is  for  the  benefit  of  the  public  service. 

2.  There  must  be  annexed  to  the  petition  copies  of  the  proposed  assignment,  contract, 
lease  or  agreement,  and  if  any  prior  agreements  have  been  made  between  the  parties  relating 
to  the  same  subject  matter  copies  of  such  agreements  must  be  annexed  to  the  petition  or 
referred  to  therein  as  already  on  file  with  the  Commission. 

Rule  XIII.  AppUcation  under  section  54  or  70  of  the  act  for  authorization  to  purchase  or 
acquire  stock. 

When  an  application  is  made  for  authorization  to  purchase  or  acquire  the  stock  of  a 
corporation, 

1.  The  petition  must  be  made  by  the  corporation  proposing  to  acquire  the  stock  and,  in 
addition  to  the  requirements  of  Rule  VII,  must  set  forth: 

(a)  The  financial  condition  of  the  applicant  and  of  the  corporation  whose  stock  is 
sought  to  be  acquired  or  held,  as  defined  in  Rule  VIII. 

(b)  The  reasons  why  the  applicant  desires  to  make  the  purchase  and  the  amount  of 
such  stock  already  owned  or  held  by  applicant. 

(c)  Price  proposed  to  be  paid  for  the  stock,  the  names  of  the  present  owners  and 
the  terms  of  payment  with  the  market  value  thereof,  with  highest  and  lowest  price 
during  the  period  of  at  least  one  year  prior  to  the  application,  and  dividends,  if  any, 
paid  for  a  period  of  five  years. 


PUBLIC    SERVICE    COMMISSIOK.  1603 

Rule  XIV.    Application  under  section  55  or  69  of  the  act  for  approval  to  the  issuance  of 
securities. 
When  application  is  made  for  the  consent  of  the  Commission  to  the  issuance  of  securities, 
1.  The  petition,  in  addition  to  the  requirements  of  Rule  VII,  shall  set  forth; 

(a)  The  financial  condition  of  the  applicant  as  deiined  in  Rule  VIII,  and  a  description 
of  the  road,  plant  or  system  and  equipment  of  the  applicant,  and  a  statement  of  the 
cost  of  existing  property  and  of  the  amount  of  any  of  its  stock  held  by  other  cor- 
porations and  their  names,  and  the  kinds  of  stock  held  by  each. 

(b)  A  statement  of  the  amount  and  kind  of  stock  which  the  corporation  desires  to 
issue,  and,  if  preferred,  the  nature  and  extent  of  the  preference,  a  statement  of  the 
amount  of  bonds,  notes,  and  other  evidences  of  indebtedness  which  the  corporation  desires 
to  issue,  the  terms,  the  rate  of  interest  and  whether  and  how  to  be  secured,  and  if  to  be 
secured  by  a  mortgage  or  pledge,  the  terms  thereof. 

(c)  A  statement  of  the  use  to  which  the  capital  to  be  secured  by  the  issue  of  such 
stock,  bonds,  notes  or  other  evidence  of  indebtedness  is  to  be  put,  with  a  definite  state- 
ment of  how  much  is  to  be  used  severally  for  the  acquisition  of  property,  the  con- 
struction, completion,  extension  or  improvement  of  facilities,  the  improvement  of  its 
service,  the  maintenance  of  its  service,  the  discharge  or  refunding  of  its  obligations, 
and  the  reimbursement  of  moneys  actually  expended  from  income  or  from  any  other 
moneys  in  the  treasury  as  provided  by  Sections  55  and  69. 

(d)  A  statement  in  detail  of  the  property  which  is  to  be  acquired  with  its  value,  a 
detailed  description  of  the  construction,  completion,  extension  or  improvement  of 
facilities  set  forth  in  such  a  manner  that  an  estimate  may  be  made  of  its  cost,  a  state- 
ment of  the  character  of  the  improvement  of  its  service  proposed,  and  of  the  reasons 
why  the  service  should  be  maintained  from  its  capital;  if  it  is  proposed  to  discharge  or 
refund  its  obligations  or  to  reimburse  moneys  actually  expended,  a  statement  of  the 
nature  and  description  of  such  obligations  and  expenditures,  including  the  par  value 
of  the  obligations  and  the  amount  for  which  they  were  actually  sold  and  the  application 
of  the  proceeds  and  of  the  moneys  expended,  showing  when,  to  whom  and  for  what  paid 
or  applied. 

(e)  A  statement  showing  whether  any  contracts  have  been  made  for  the  acquisition 
of  such  property,  or  for  such  construction,  completion,  extension  or  improvement  of 
facilities,  or  for  the  reimbursement  of  expenditures,  or  for  the  disposition  of  any  of  the 
stock,  bonds,  notes  or  evidence  of  indebtedness  which  it  is  proposed  to  issue  or  the  avails 
thereof,  and  if  any  such  contracts  have  been  made,  copies  thereof  should  be  annexed  to 
the  petition. 

(f)  A  statement  showing  whether  any  of  the  outstanding  stock  or  bonds  or  other 
obligations  of  the  company  have  been  issued  or  used  in  capitaliEing  any  franchise  or 
any  right  to  own,  operate  or  enjoy  any  franchise  or  any  contract  for  consolidation  or 
lease,  and  if  so,  the  amount  thereof  and  the  franchise,  right,  contract  or  lease  so 
capitalized. 

(g)  If  the  stock  is  to  be  issued  by  a  corporation  formed  by  the  merger  or  consolida- 
tion of  two  or  more  other  corporations,  the  petition  shall  contain  a  complete  statement 
of  the  financial  condition  of  the  corporations  so  to  be  merged  or  consolidated  of  the  kind 
required  by  subdivision  (a)  hereinabove  set  forth,  and  of  their  capital  stock  at  the  par 
value  thereof. 

(h)  The  petition  shall  contain  a  statement  of  other  facts  pertinent  to  the  application. 
.2.  With  the  petition  shall  be  filed: 

^a)  If  the  application  is  in  regard  to  an  increase  or  reduction  of  capital  stock,  a 
certificate  of  the  proceedings  at  the  meeting  of  stockholders  or  unanimous  consent  of 
the  stockholders  as  required  by  the  Stock  Corporation  Law. 

(b)  If  the  application  is  in  regard  to  a  mortgage,  proof  of  the  consent  of  the  stock- 
holders under  the  Stock  Corporations  Law  and  the  Railroad  Law. 
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3.  The  order  granting  an  application  will: 

(a)  J'rescribe  the  purposes  for  which  securities  or  obligations  authorized  or  thi: 
proceeds  thereof  shall  be  used. 

(b)  Direct  the  applicant  to  report  under  oath  the  sale  or  sales  of  the  securities  or 
obligations  authorized,  the  terms  and  conditions  of  sale  and  the  amounts  realized  there- 
from. 

(c)  Require  the  applicant  to  make  a  verified  report  at  least  every  six  months  showing 
in  detail  the  use  and  application  by  it  of  the  moneys  so  realized  imtil  such  moneys  shall 
have  been  fully  expended. 

Rule  XV.    Application  for  consent  to  discontinue  a  station. 

On  an  application  for  the  consent  of  the  Commission  to  discontinue  a  station, 
1.  The  petition  shall,  in  addition  to  the  matters  required  by  Rule  VII,  state; 

(a)  The  facts  upon  which  thfe  applicant  relies  for  the  consent. 

(b)  Whether  the  station  is  situated  on  a  line  operated  under  lease  or  other  agreement. 

(c)  Whether  there  is  any  agreement  with  the  lessor  or  predecessor  as  to  the  main- 
tenance of  the  station. 

(d)  Whether  there  is  any  agreement  between  the  applicant  or  its  lessor  or  predecessor 
and  any  person  or  persons,  association  or  corporation  or  municipality,  with  reference  to 
the  maintenance  of  the  station  at  the  point  in  question. 

(e)  Whether  any  application  as  to  the  station  in  question  has  heretofore  been  made 
to  the  Board  of  Railroad  Commissioners  or  to  the  Public  Service  Commission  for  the 
First  District. 

8.  With  the  petition  should  be  filed  certified  copies  of  any  such  agreements  as  are  not 
already  on  file  with  the  Commission. 
Rule  XVI.    Application  for  extension  of  time  to  file  annual  or  periodic  reports  or  comply 
with  an  order  of  the  Commission. 
When  an  application  is  made  for  extension  of  time  within  which  to  make  and  file  any 
annual    or    periodic    report    with   the   Commission   or   to   comply   with   an   order   of   the 
Commission, 

1.  The  petition,  filed  heiova  the  expiration  of  the  period  prescribed,  shall  be  set  forth  in 
detail: 

(a)  What,  if  any,  effort  has  been  made  by  the  applicant  to  prepare  such  report  or  to 
comply  with  the  order.: 

(b)  Any  facts  tending  to  show  why  the  said  report  cannot  be  made  and  filed  or  the 
order  complied  with  within  the  time  prescribed; 

(c)  Any  other  facts  which  may  make  an  extension  of  time  necessary  or  proper; 

(d)  The  further  period  of  time  deemed  necessary  by  the  applicant  within  which  to 
make  and  file  such  report  or  to  comply  with  the  order. 

2.  The  Commission  may  direct  a  hearing  upon  said  petition  and  in  that  event  the  appli- 
cant shall  attend  before  the  Commissioner  presiding  and  produce  such  witnesses  and  docu- 
inents  in  the  matter  as  the  Commission  shall  require. 

Rule  XX.    Forms  prescribed  for  use. 

Forms  of  papers  shall  be  substantially  as  follows: 

1.    Form  of  Complaint  Against  Railroad  or  Street  Railroad  Companies 
or  Other  Common  Carriers. 

To  the  Puhlio  Service  Commission  for  the  First  District: 

The  complaint   (or  petition)   of  (name  and  address  of  complainant)  respectfully  shows: 

That  (here  state  the  name  of  person  or  corporation  complained  of)  (and  set  forth  the  facts 
which  complainant  claims  constitute  a  cause  of  complaint,  with  a  statement  showing  how 
the  complainant  is  aggrieved  thereby). 

2.  Wherefore  complainant  asks  (here  state  the  relief  to  which  complainant  believes  he  is 
entitled) .  

(Date.)  Complainant's  name  and  address. 


Name  and  address  of  attorney,  if  any^ 
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2.    Form  of  Order  to  Satisfy  or  Answer  a  Complaint. 


Title.  |  Case  No 

See  Rule  III  (2).  r     Complaint  Order. 


The  complaint  herein  having  been  received  and  filed: 

Ordered,  that  the  matter  therein  complained  of  be  satisfied  or  that  the  charges  be 
answered  in  writing  by  the  said  company  within  ten  days  from  the  service  upon  it  of  a 
certified  copy  of  this  order  and  of  a  copy  of  the  complaint. 

3.    Form  of  Notice  of  a  Hearing. 


Title.  ^Case  No. 

See  Rule  III  (2).        r     Notice  of  Hearing. 


Please  Take  Notice  that  the  Public  Service  Commission  for  the  First  District  will  give  a 
hearing  in  the  above  entitled  matter  on   (day  of  week)    (day  of  month)   at  o'clock 

M.,  at  the  offices  of  the  Commission,  at  No.  154  Nassau  Street,  Borough  of  Manhattan, 
City  of  New  York,  or  at  such  other  time  and  place  to  which  the  same  may  be  adjourned. 

By  the  Commission, 


To. 


Secretary. 

Form  of  Acknowledgment  by  a  Company  of  Receipt  of  an  Order 
of  the  Commission,  as  Required  by  Section  23  of  the  Public  Service 
Commissions  Law. 


Title.  1  Case  No 

See  Rule  III   (2).        f      Acknowledgment  of  Receipt  of  Order. 


Public  Service  Commission; 

You  are  hereby  notified  that  a  certified  copy  of  an  order  in  the  above  entitled  matter 
adopted  by  the  Public  Service  Commission  for  the  First  District  on  (date)  was  received  by 
the  Company  on  the  day  of  ,  19         . 

Dated,  ,  19       . 

(Signed)        

Name  and  title  of  ofllcer  as  required  by  section  23. 
City  of  New  York,     1 
County  of  j  ^■'' 

On  this  day  of  ,  19     .  before  me  personally  came  , 

to  me  known,  and  known  to  me  to  be  the  (title  of  officer)  of  the 
Company  and  the  person  who  signed  the  foregoing  notice,  and  he  duly  acknowledged  to  me 

that  he  signed  the  same.  

Commissioner  of  Deeds  or  Notary  Public. 

5.    Form  of  Published  Notice  of  Hearing.    (See  Rule  VII  [2].) 


See  Ru-le  III   (2).         I  Case  No 

Title.  (      Published  Notice  of  Hearing. 


Notice  is  hereby  given  that  the  application  of  (name  of  applicant  in  full)  for  the 
(approval,  determination,  consent,  permission,  certificate,  or  authorization)  of  the  Public 
Service  Commission  for  the  First  District  to  (here  state  the  nature  of  the  consent  asked  for) 
will  be  heard  by  said  Commission  at  its  office,  154  Nassau'  Street,  Borough  of  Manhattan, 
New  York  City,  on  the  day  of  at  o'clock  in  the 

noon. 

Dated  (Name  of  applicant.) 
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Rule  XXI.  (Adopted  October  30,  1911).    Standard  clauses  for  orders  approving  issuance  of 
stock,  bonds  and  other  obligations. 

1.  Orders  for  Approval  of  Stock.  All  orders  submitted  to  the  Commission  for  the  approval 
of  stock  shall  contain  standard  clauses  1,  2,  10,  11,  13  and  14.     (See  sub-div.  6,  Eule  XXI.) 

2.  Orders  for  Approval  of  Mortgage.  All  orders  submitted  to  the  Commission  for  the  ap- 
proval  of  a  mortgage  shall  contain  standard  clauses  3,  13  and  X4.  (See  sub-div.  6,  Rule 
XXI.) 

3.  Orders  for  Approval  of  Bonds.  All  orders  submitted  to  the  Commission  for  the 
approval  of  bonds,  notes  or  other  evidences  of  indebtedness  shall  contain  standard  clauses  4, 
5  or  5-a,  6,  8  or  9,  10,  11,  12  and  14.     (See  sub-div.  6,  Rule  XXI.) 

4.  Orders  for  Puhlic  Sale  of  Securities.  Every  order  submitted  to  the  Commission  for 
approval  vrhioh  provides  for  the  public  sale  of  securities  shall  contain  clause  7.  (See  sub- 
div.  6,  Rule  XXL) 

5.  Compliance  with  Rules.  The  Secretary  shall  advise  the  Commission  before  the  adop- 
tion of  an  order  approving  a  mortgage  or  the  issuance  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness,  that  the  above  rules  have  been  complied  with. 

6.  Forms  Prescribed  hy  Above  Subdivisions  of  Rule  XXI. 

Clause  1.  Cebtificate  of  Necessity  —  Stock. 

Section        .     Application  having  been  made  to   the  Public  Service  Commission  for  the 

First  District  by   Company  under  provisions  of 

the  [Railroad  Law]   [Public  Service  Commissions  Law]  for  the  consent  of  the  Commission  to 

the  issuance  by  said  company  of capital  stock  to  the  amount  of dollars 

($  ),  par  value,  and  a  hearing  having  been  duly  held  upon  said  application  before 

the  Commission,  Honorable presiding ;   and  it  appearing  to  the  Commission 

that  the  authorized  capital  stock  of  the  said Company  has 

been  duly  increased  from   dollars   ($  )   to    dollars 

($  )  of  which ' dollars  ($  ),  par  value,  have  been  issued 

and  are  outstanding;  and  it  being  now  the  opinion  of  the  Commission: 

(1)  That  the  money  to  be  procured  by  a  further  issue  of  stock  is  reasonably  required  for 
[acquisition  of  property],  [construction,  completion,  extension  or  improvement  of  its  facili- 
ties, plant  or  distributing  system],  [discharge  or  lawful  refunding  of  its  obligations]  or 
[reimbursement  of  moneys  actually  expended  from  income  or  from  other  moneys  in  the 
treasury  of  the  corporation  not  secured  by  or  obtained  from  the  issue  of  stocks,  bonds,  notes, 
or  other  evidence  of  indebtedness  of  such  corporation,  for  the  [acquisition  of  property, 
construction,  completion,  extension  or  improvement  of  its  facilities,  plant  or  distributing 
system  or  discharge  of  lawful  refunding  of  its  obligations],  and  particularly  for  the  pur- 
poses which  are  hereinafter  stated  in  this  order,  and 

(3)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income; 

Clause  2.    Authority  to  Issue  —  Stock. 

Section        ..  It  is  Oedeeed,  that  the Company  be  and 

hereby  is  authorized  to  issue  its  stock  to  the  amount  of  

dollars  {$  ),  par  value;  that  all  the  stock  hereby  authorized  shall  be stock 

of  said  company  to  be  issued  for  money 

and  that  the  proceeds  thereof  shall  be  applied  only  to  the  following  purposes,  that  is  to  say: 
(1)  For  acquisition  of  property  described  as  follows: 


(2)  For  acquisition  of  property  to  replace   property  of  the 
company,  the  property  so  acquired  being  described  as  follows: 

$ 

(3)  For  maintenance  of  service $ 
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(4)  For  discharge  or  refunding  of  obligations  of  the  company 
incurred  for: 

(a)  Acquisition  of  property    $ 

(b)  Construction,    completion,    extension    or    improvement 

of  its  facilities,  plant  or  distributing  system   $ 

(c)  Maintenance  of  service $ 

(d)  Replacement  of  property  of  the  company $ 

(5)  For  reimbursement  of  moneys  expended  from  income  or 
such  other  moneys  in  the  treasury  for: 

(a)  Acquisition  of  property    9 

(b)  Construction,  completion,    extension    or    improvement 

of  its  facilities,  plant  or  distributing  system   $ 

(c)  Discharge  of  its  obligations   $ 


Total 


Clause  3.    Appeoval  of  Motkgage. 

Section  .    Application  having  been  made   to  the  Public  Service  Commission  for  the 

First  District  by   Company  under  provisions 

of  the  [Railroad  Law]   [Public  Service  Commissions  Lav\f]  for  the  consent  of  the  Commission 

to  the  execution  and  issuance  by  said  company  of  a  mortgage  to   , 

as  trustee,  and  a  hearing  having  been  duly  held  upon  said  application  before  the  Com- 
mission, Honorable presiding;  and  it  appearing  to  the  Commis- 
sion that  the  owners  of  capital  stock  of  said   Company 

to  an  amount  equal  to  that  required  by  the  statute  have  consented  to  the  issuance  of  said 
mortgage. 

Section  .  It  is  Ordered,  that  the  Public  Service  Commission  for  the  First  District 

does  hereby  consent  to  the  issuance  and  execution  by  said 

Company  unto  said    ,  as  trustee  of  a    

mortgage,  said  mortgage  to  be  dated  as  of  the   day  of  ,  191 .... ,  to 

secure  an  issue  of dollars  ($  )  of  bonds  of  said 

Company,  said  bonds  to  be  dated  as  of  the   day  of  191. . . .,  and  to  be 

payable  on  the  day  of ,  19 .... ,  redeemable  at (       )  per  cent. 

of  the  par  value  thereof  and  accrued  interest,  and  the  said  bonds  to  bear  interest  at 

(         )  per  cent,  per  annum,  payable  annually  upon  the  terms  and  conditions  in 

said  mortgage   set   forth   and  contained.     The   form  of   such  mortgage   submitted  by   said 

Company  to  the  Commission  is  hereby  approved  and  ordered 

filed  and  properly  identified  by  re-reference  thereon  to  the  resolution  under  authority  of 
which  this  order  is  issued.  Said  company,  however,  shall  have  no  right  or  authority  to  issue 
any  bonds  pursuant  to  the  terms  of  said  mortgage  except  as  hereafter  authorized  by  the 
Commission. 

Clause  4.     Certificate  of  Necessity  —  Bonds,  Etc. 

Section  .     Application  having  been  made  to  the  Public  Service  Commission   for  the 

First  District  by Company   under   provisions   of  the 

[Railroad  Law]  [Public  Service  Commissions  Law]  for  the  consent  of  the  Commission  to  the 
issuance  by  said  company  of   [bonds]    [notes]    [or  other  evidence  of  indebtedness]   to  the 

amount  of dollars   ($  ),  face  value,  said   [bonds]    [notes,  etc.] 

to  be  payable  on  the day  of ,  19 ... ,  and  to  bear  interest  at 

(       )  per  cent,  per  annum,  payable annually  and  secured  by 

a mortgage  upon  all  the  property  of  the  company;  and  a  hearing  having 

been  duly  held  upon  said  application  before  the  Commission,  Honorable 

presiding;  and  it  being  now  the  opinion  of  the  Commission: 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  [bonds]  [notes]  [or  other  evidence 
of  indebtedness]   of  the  said    Company  to  the   amount   of 
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dollars  ($  )  face  value,  payable  at  a  period  of  more  tlian 

twelve  months  after  the  date  thereof,  is  necessary  to  and  reasonably  required  by  said  com- 
pany for  the  [acquisition  of  property],  [construction,  completion,  extension  or  improvement 
of  its  facilities,  plant  or  distributing  system],  improvement  or  maintenance  of  its  service], 
[discharge  or  lawful  refunding  of  its  obligations]  or  [reimbursement  of  moneys  actually 
expended  from  income  or  from  other  moneys  in  the  treasury  of  the  corporation  not  secured 
by  or  obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of 
such  corporation,  for  the  [[acquisition  of  property,  construction,  completion,  extension  or 
improvement  of  its  facilities,  plant  or  distributing  system  or  discharge  or  lawful  refunding 
of  its  obligations]]],  and  particularly  for  the  purposes  which  are  hereinafter  stated  in  this 
order;  and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said  [bonds],  [notes],  [or  other 
evidence  of  indebtedness]  authorized  to  be  issued  hereunder  to  procure  money  for  the  pur- 
poses following,  to  wit: 

$ ,  or  so  much  thereof  as  may  be  necessary,  to  pay  expenses 

of  sale  and  make  up  discount; 

$ for  maintenance  of  service ; 

$ for  acquisition  of  property,  to  replace  property  of  the  com- 
pany; 

$ ,  or  so  much  thereof  as  in  the  opinion  of  the  Commission 

may   be   necessary,   to   discharge   or   refund   obligations   of   the   company   incurred   for 
[maintenance  of  service]    [acquisition  of  property  to  replace  property  of  the  company], 
said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating  expenses  or  to 
income ; 

Clause  5.     Authobitt  to  Issue  Bokds,  Etc. 
Section  .  It  is  Ordered,  that  the  Public  Service  Commission  for  the  First  District 

does  hereby  authorize  the  issue  by  the  said Company  of 

dollars     ($  )     face    value    of    principal    of    [bonds] 

[notes]   [or  other  evidence  of  indebtedness]  of  said  company,  maturing  the day 

of ,  19 ... ,  redeemable  at  any  time  after  the day  of 

,  19 . . . ,  at  (         )  per  cent,  of  the  par  or  face  value 

thereof  besides  accrued  interest,  and  to  bear  interest  at (         )   per  cent. 

per  annum,  payable annually  under  and  in  pursuance  of  the  terms  of  the 

mortgage  hereby  approved,  to  be  made  and  executed  by  the  said 

Company  to  ,  as  trustee. 

Clause  5a.     Authority  to  Issue  Bonds,  Etc. 
Section         .    It  is  Ordered,  that  the  Public  Service  Commission  for  the  First  District  does 

hereby  authorize  the  issue  by  thfe  said Company  of 

dollars    ($  )    face  value  of  principal  of   [bonds]    [notes,  etc.] 

of  said  Company,  maturing  the  day  of ,  19.  . . , 

redeemable  at  any  time  after  the day  of 19 .... , 

at (         )  per  cent,  of  the  par  or  face  value  thereof  besides  accrued  interest  and 

to  bear  interest  at (         )  per  cent,  per  annum,  payable 

annually,  under  and  in  pursuance  of  the  terms  of  the  mortgage  heretofore  and  on 

day  of ,  191. . .,  made  and  executed  by  the  said 

Company  to  the  ,  as  trustee. 

Clause  6.    Purposes  of  Issue. 

Section  .  It  is  Ordered,  that  said  issue  of  [stock]  [bonds]  [notes,  etc.]  is  authorized 
\ipon  the  conditions  following  and  not  otherwise,  to  wit: 

First :   That  the  said Company  shall  sell  the  said 

[bonds]   [notes,  etc.]  hereby  authorized  so  as  to  net  the  said  company  not  less  than 

(         )  per  cent,  of  the  par  value  of  the  principal  thereof  besides  interest  accrued  thereon. 
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and  that  the  proceeds  thereof  shall  be  applied  only  to  the  following  purposes,  that  is  to  say: 

(1)  For  acquisition  of  proporty  described  as  follows: 

$ 

(2)  For  acquisition  of  property  to  replace   property  of  the 
company,  the  property  so  acquired  being  described  as  follows : 

$ 

(3)  For  maintenance  of  service   $ 

(4)  For  discharge  or  refunding  of  obligations  of  the  company 
incurred  for: 

(a)  Acquisition  of  property    ^ 

(b)  Construction,  completion,  extension  or  improvement  of 
its  facilities,  plant  or  distributing  system $ 

(c)  Maintenance  of  service    $ 

(d)  Replacement  of  property  of  the  company $ 

(5)  For   reimbursement    of    moneys   expended    from    income 
or  such  other  moneys  in  the  treasury  for: 

(a)  Acquisition  of  property    3 

(b)  Construction,    completion,    extension    or    improvement 

of  its   facilities,  plant  or   distributing  system $ 

(c)  Discharge   of   its   obligations    $ 

(6)  For  expenses  of  sale  of  bonds  hereby  authorized  and  to 
make  up  the   discount    or   deficiency,   if    any,    in   the   amount 

realized  from  the  sale  to  net  not  less  than (       )  per 

cent,  of  par  of  the  bonds  sold  for  the  purposes  specified  in  sub- 
divisions     (       )  and (       )  of  section 

(       )    and   to   be   applied   pro   rata   for   the 

purposes  therein  stated,  not  exceeding  the  sum  of $ 


Total 


■Clause    7.     Public    Sale   op   Secupjties. 
Second:  That  no  [bonds]   [notes,  etc.]  authorized  hereunder  shall  be  sold  by  the  company 

for  less  than   (  )   per  cent,  of  par  with  interest  accrued  thereon, 

unless  the  same  shall  be  first  offered  to  public  subscription  as  herein  provided.  Whenever 
the  company  shall  desire  to  sell  [bonds]    [notes,  etc.]   issued  hereunder  except  for  not  less 

than (         )  per  cent,  of  par  and  accrued  interest,  the  treasurer  of  the 

company  shall  invite  proposals  for  the  purchase  of  such  [bonds]  [notes,  etc.]  by  public 
advertisement  for  not  less  than  once  a  week  for  four  successive  weeks  in  at  least  four  daily 
newspapers  published  in  the  City  of  New  York  and  shall  award  the  same  to  the  highest 
bidder  or  bidders  therefor.  The  said  proposals  shall  only  be  publicly  opened  by  the  treas- 
urer of  the  company  and  in  the  presence  of  the  Public  Service  Commissioners  for  the  First 
District  or  such  of  them  as  shall  attend  at  the  time  and  place  specified  in  such  public 
advertisement.  It  shall  be  a  condition  of  said  sale  (and  the  advertisement  calling  for 
proposals  therefor  shall  so  declare)  that  any  bidder  may  bid  for  all  or  none  of  said  bonds 
at  one  price,  or  for  all  or  any  portion  at  one  price,  or  for  portions  at  different  prices,  and 
any  bidder  who  shall  bid  for  a  portion  of  said  [bonds]  [notes,  etc.]  may  be  required  to 
accept  a  part  of  the  portion  bid  for  by  him  at  the  same  rate  as  may  be  specified  in  his  bid, 
and  any  bid  which  conflicts  with  this  condition  may  be  rejected;  and  if  the  board  of  direct- 
ors deem  it  to  be  in  the  interest  of  the  company  so  to  do,  they  may  award  the  [bonds] 
[notes,  etc.]  to  the  bidder  offering  the  highest  price  for  all  or  a  number  of  the  said  [bonds] 
[notes,  etc.],  and  provided  also  that  if  the  board  of  directors  deem  it  to  be  in  the  intesest  of 
the  company  they  may  reject  all  bids.  The  board  of  directors  may  prescribe  such  other 
conditions  incident  to  and  providing  for  the  proposal  for  the  purchase  of  [bonds]  [notes, 
etc.]   as  it  may  see  fit. 
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Clause  8.    SiNiaNG  Fund  and  Payments. 

Third :     That   to   provide    for said 

Company  shall  establish  and 

maintain   a  cumulative  sinking  fund,  and  that  for  said  purpose  said  company  shall  pay 

in  cash  into  said  fund  out  of  revenue  at  least 

dollars    ($  ),   beginning   on   the day  of 

191 . .  . . ,  and  on   the day  of in  each   and  every   year 

thereafter,   and  continuing  until  the day  of ,   18...., 

or  until  said  fund  with  accumulations  shall  have  aggregated 

dollars   ($  ).     Said  company  shall  use  the  cash  funds 

in  said  sinlcing  fund  for  the  acquisition,  at  the  authorized  price  of  issue,  of  bonds  issued 
by  said  company  directly  to  said  fund.  Said  company  shall,  if  there  are  cash  funds  in 
said  sinking  fund  not  either  used  or  required  for  the  purchase  of  bonds,  as  hereinbefore 
provided,  use  such  funds   for  the  purchase  of  bonds  in   the  following  manner:     Between 

and of   each   year    said    company    shall 

cause  an  advertisement  to  be  inserted  in  at  least  two  newspapers  of  general  circulation 
published  in  the  Borough  of  Manhattan,  City  of  New  York,  once   in  each  week  for  four 

successive  weeks,  that  the  company  will  purchase  upon 

for  the  sinking  fund  to  the  extent  of  the  cash  sinking  fund  in  its  hands,  bonds  of  said 
company  then  outstanding,  at  the  lowest  price   for  which  the  same   shall  be  offered,  not 

exceeding (         )    per   cent,    of    the    par    value    thereof,    besides    interest 

accrued  thereon.     Upon said  company  shall  apply  the  cash 

in  sinking  fund  then  in  its  hands  to  the  purchase  of  bonds  of  said  company  with  un- 
matured coupons  attached  tendered  to  it  as  aforesaid,  at  not  exceeding 

(  )  per  cent,  of  the  face  value  thereof,  besides  the  interest  accrued  thereon,  giving 
preference  in  said  purchases  to  the  bonds  which  shall  be  offered  at  the  lowest  price;  and 
in  case  bonds  shall  be  offered  by  two  or  more  holders  at  the  same  price,  to  an  amount 
in  the  aggregate  exceeding  the  cash  in  sinking  fund  applicable  thereto,  then  giving  prefer- 
ence to  such  bonds  in  the  order  of  the  date  of  the  reception  by  said  company  of  the  offer  to 
sell  the  same.  If  there  are  any  cash  funds  in  said  sinking  fund  not  used  or  required  for 
the  acquisition  of  bonds,  as  hereinbefore  provided,  said  company  may  invest  said  funds 
or  any  portion  thereof  in  such  manner  and  under  such  conditions  as  may  be  approved  by 
the  Public  Service  Commission  for  the  First  District.  Any  cash  funds  remaining  in  the 
sinking  fund  after  application  as  hereinbefore  provided  shall  be  deposited  in  bank  in  a 
separate  fund.  All  bonds  and  coupons  required  for  the  sinking  fund  shall  be  stamped  as 
irrevocably  belonging  to  the  sinking  fund  and  shall  not  again  be  issued.  Said  coupons 
shall  be  detached  when  and  as  said  coupons  become  due  and  payable  and  shall  be  delivered 
to  the  treasurer  of  said  company  as  evidence  that  the  respective  amounts  have  been  paid 
into  the  said  sinking  fund,  and  said  company  shall  pay  into  said  sinking  fund  the  amounts 
indicated  by  said  coupons  when  and  as  they  become  due  and  payable. 

Clause  9.    Amortization   Fund. 
Fourth.     That  all  discounts,  commissions  and  expenses  in  connection  with  the  approval, 
issuance  and   sale   of   the   said    [bonds]    [notes,  etc.]    authorized   to  be   issued   under  this 

order  not  to  exceed dollars   ( $  ) 

shall  be  amortized  out  of  the  income  of  the  company  before  the day  of 

,  19....,  by  the  payment  of   [a  monthly]    [an  annual]   installment,  so 

long  as  may  be  necessary,  of  an  amount  not  less  than such 

[monthly]   [annual]  installment  to  begin 

Clause  10.    Accounts,  Reports  and  Audit. 

Fifth.     That  said  company  shall  keep  separate,  true  and  accurate  accounts  showing  the 

receipt  and   application   in   detail  of  the   proceeds  of   the   sale  or  disposal   of   the    [stock] 

[bonds]    [notes,  etc.]   hereby   authorized  to  be  issued  and  on   or  before   the  tenth  day  of 

each  month  the  company  shall  make  verified  reports  to  the  Commission  stating  the  sale 
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or  sales  of  said  [stock]  [bonds]  [notes,  etc.]  during  the  previous  month,  the  terms  and 
conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use  and  application  of  such 
moneys;  and  said  accounts,  vouchers  and  records  shall  be  open  to  audit  and  may  be  audited 
from  time  to  time  by  accountants  and  examiners  designated  for  such  purposes  by  the  Com- 
mission. 

Clause   11.    Withdrawal  of  Funds  on   Appeoval. 

Sixth.     That  none  of  the  proceeds  of  the  aforementioned   [stocks]    [bonds]    [notes,  etc.] 

hereby  authorized  for  the  purposes  specified  in  subdivision of  paragraph 

of  section of  this  order,  other  than  the  receipts  on  account  of  accrued  interest, 

shall  be  expended  by  the  said  company  for  the  purposes  specified  therein  until  a  properly 
itemized  bill  for  each  proposed  expenditure  shall  have  been  submitted  to  the  Commission 
by  the  company  with  the  certificate  of  one  of  its  ofliicers  that  such  expenditure  represents 
a  real  increase  in  its  fixed  capital  as  defined  in  the  accounting  rules  of  the  Commission 
and  not  a  replacement  of  any  part  of  such  fixed  capital  or  a  substitution  for  vrasted  capital 
or  other  loss  properly  chargeable  to  income,  and  until  such  bill  shall  have  been  approved 
by  the  Commission. 

Clause   12.    Limit  of  Authoeitt. 

Seventh.  That  the  authority  hereby  given  to  issue  such  [stock]  [bonds]  [notes,  etc.] 
shall  apply  only  to  [stock]  [bonds]  [notes,  etc.]  issued  by  the  said  company  on  or  before 
the  [thirtieth  day  of  June]   [thirty-first  day  of  December],  191 

Clause   13.     Filing  of  Moetgage. 
Eighth.     That  a  duplicate  original  of  the  mortgage  consented  to  and  authorized  as  afore- 
eaid  upon  execution  thereof  be  filed  by  the  petitioner  with  the  Secretary  of  the  Commission. 

Clause  14.    Acceptance  of  Orders. 

Section  .    It  ia  Oedered,  that  this  order  take  effect  on  the 

day  of ,  191 . . .,  and  except  as  provided  in  the 

paragraph  of  section limiting  the  duration  of  the  authority  to  issue  such 

[stock]  [bonds]  [notes,  etc.]  herein  granted,  continue  in  force  until  otherwise  ordered  by 
the  Commission,  and  that  within  ten  days  after  service  upon  it  of  a  copy  of  this  order 
said  company  notify  the  Commission  whether  the  terms  of  this  order  are  accepted  and 
will  be  obeyed. 

October  30,  1911.  (Signed)     Mild  E.  Malxbie. 
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V.  Hearings  Upon  Answer  to  Complaints  Under  Section  48  of  the  Public 

Service  Commissions  Law,  1613. 
VI.  Other  Complaints,  Including  Those  Under  Section  27,  Subdivision  2, 

of  the  Public  Service  Commissions  Law,  1613. 
VII.  Answers,  1613. 

VIII.  Notice  in  Nature  of  Demurrer,  1613. 
IX.  Amendments,  1613. 

X.  Adjournments  and  Extensions  of  Time,  1614. 
XI.  Stipulations,  1614. 
XII.  Practice  on  Hearings,  1614. 
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XIII.  Subpoenas,  1614. 

XIV.  Documentary  Evidence,  1614. 
XV.  Briefs,  1614. 

XVI.  Rehearings,  1615. 
XVII.  Service  and  Effect  of  Orders,  1615. 
XVIII.  Applications  for  Consent,  Etc.,  to  be  by  Petition,  1615. 
XIX.  Financial  Condition.    Term  as  Used  in  These  Rules  Defined,  1615. 
XX.  Applications  for  Permission  and  Approval  to  Exercise  Franchise 
Under  Section   53,   Public  Service  Commissions  Law,  and  for 
Certificate  of  Convenience  and  Necessity  Under  Section  59, 
Railroad  Law,  1615. 
XXI.  Applications  Under  Section  54  of  the  Public  Service  Commissions 
Law,  for  Approval  of  Assignment,  Transfer  or  Lease  of  Fran- 
chise, 1616. 
XXII.  Applications  Under  Section  54,  of  the  Public  Service  Commissions 
Law,  for  Authorization  to  Purchase  or  Acquire  Capital  Stock 
OF  ANY  Domestic  Railroad  Corporation,  Street  Railroad  Corpora- 
tion, or  Other  Common  Carrier,  1616. 

XXIII.  Applications   for   Consent   to   Mortgage   Property   and   Franchises 

Pursuant  to  Subdivision  10,  Section  4,  of  the  Railroad  Law,  1617. 

XXIV.  Applications  Under  Section  55  of  the  Public  Service  Commissions 

Law,  for  an  Order,  Authorizing  the  Issue  of  Stocks,  Bonds, 
Notes  or  Other  Evidence  of  Indebtedness,  1617. 
XXV.  Applications  Under  Section  55,  for  Authorization,  Etc.,  Continued,  1617. 
XXVI.  Applications  Under  Section  68  of  the  Public  Service  Commissions 

Law  BY  A  Gas  or  Electric  Corporation,  1618. 
XXVII.  Application  by  a  Municipality  Under  Section  68  of  the  Public  Service 

Commissions  Law,  1618. 
XXVIII.  Applications  Under  Section  69  of  the  Public  Service  Commissions 
Law,  by  a  Gas  Corporation  or  Electric  Corporation  for  an  Order 
Authorizing  the  Issue  of  Stock,  Bonds,  Notes  or  Other  Evidence 
of  Indebtedness,  1618. 
XXIX.  Applications  Under  Section  70  of  the  Public  Service  Commissions 

Law,  1618. 
XXX.  Complaints  as  to  Quality  and  Price  of  Gas  and  Electricity  Under 

Section  71  of  the  Public  Service  Commissions  Law,  1618. 
XXXI.  Applications  Under  Section  46  of  the  Stock  Corporation  Law,  to 

Increase  or  Reduce  Capital  Stock,  1619. 
XXXII.  Applications  Relating  to  Grade  Crossing  Under  Sections  60-69  of 
the  Railroad  Law,  1619. 

XXXIII.  Sundry  Applications  for  Which  no  General  Rule  is  Made,  1619. 

XXXIV.  Practice  on  Receiving  Petitions,  1619. 

Rule  1.     General  sessions. 

The  general  sessions  of  the  commission  for  hearings  will  be  held  at  its  hearing  room  in 
the  Capitol  at  Albany,  at  two  o'clock  in  the  afternoon  of  the  days  appointed  for  hearings. 
Special  sessions  may  be  held  at  other  times  and  places  when  ordered  by  the  commission. 
Rule  2.     Complaints. 

No  particular  form  of  complaint  is  required.  The  name  of  the  corporation  complained 
against  must  be  stated  in  full  and  the  full  name  and  post-office  address  of  the  com- 
plainant, with  the  full  name  and  address  of  his  attorney  or  counsel,  if  any,  must  be  given. 
The  act  or  omission  complained  of  together  with  the  facts  and  conditions  generally  relating 
thereto  must   be   stated   with   precision,   and   if   such   act  or  omission   is    claimed  to  be  a 
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violation  of  any  statute,  attention  should  be  called  to  the  section  of  the  statute  relied 

upon.    Complaints  need  not  be  verified. 

Rule  3.    Complaints  under  subdivision  2,  section  48  of  the  public  service  commissions  law- 

Upon  the  presentation  of  a  complaint,  the  charges  in  which  are  of  such  a  nature  as  to 
admit  of  satisfaction  under  the  provisions  of  subdivision  2,  section  48  of  the  public  service 
commissions  law,  an  order  will  be  made  as  of  course  and  served  with  a  copy  of  the  com- 
plaint upon  the  person  or  corporation  complained  against,  requiring  that  the  matters  com- 
plained of  be  satisfied  or  that  the  charges  be  answered  in  writing,  within  twenty  days 
from  the  day  of  the  service  of  the  order.  A  shorter  time  for  satisfaction  or  answer  may 
be  specified. 

Rule  4.  Answers  to  complaints  under  subdivision  Z,  section  48  of  the  public  service  com- 
XDissions  law. 
The  person  or  corporation  complained  against  must  make  satisfaction  in  the  manner 
provided  by  statute,  and  notify  the  commission  or  make  answer  within  the  time  specified  in 
the  order.  The  original  answer  must  be  filed  with  the  secretary  of  the  commission  at 
Albany,  and  a  copy  thereof  must  be  served  by  the  person  or  corporation  answering  upon  the 
complainant,  either  personally  or  by  mail.  Proof  of  service  of  such  copy  must  be  filed 
with  the  secretary  of  the  commission  and  the  complainant  must  forthwith,  upon  receipt 
of  such  copy,  notify  the  secretary  of  such  receipt. 

Rule  5.  Hearing  upon  answer  to  complaints  under  section  48  of  the  public  service  com- 
missions law. 
After  the  filing  of  answer  to  a  complaint  as  provided  in  Rule  4,  a  time  and  place  for  a 
hearing  upon  the  issue  made  will  be  appointed,  notice  of  which  will  be  served  upon  all 
parties,  and  the  proceedings  thereafter  will  be  as  the  commission  shall  from  time  to  time 
direct. 

Rule  6.  Other  complaints,  including  those  under  section  27,  subdivision  2,  of  the  public 
service  commissions  law. 
Complaints  which  in  the  opinion  of  the  commission  are  not  of  such  nature  as  to  permit 
their  satisfaction  under  the  provisions  of  section  48  of  the  public  service  commissions  law 
may  be  investigated  by  it  in  such  manner  as  it  deems  proper,  without  notice  to  the  person 
or  corporation  complained  against.  A  copy  of  the  complaint  and  of  the  report,  if  any, 
upon  the  ex  parte  investigation,  may  be  served  by  mail  upon  the  party  or  corporation 
complained  against,  who  will  be  required  to  make  answer  to  the  same  within  twenty  days. 
Upon  the  receipt  of  such  answer  a  time  and  place  may  be  appointed  for  a  public  hearing 
upon  the  complaint  and  answer,  notice  of  which  will  be  served  by  mail  to  all  parties,  and 
the  proceedings  thereafter  will  be  as  the  commission  shall  from  time  to  time  direct. 

Rule  7.    Answers. 

An  answer  must  specifically  admit  or  deny  the  material  allegations  of  the  complaint.    If 
any  or  all  of  the  allegations  of  the  complaint  are  denied,  the  answer  must  set  forth  the 
facts  as  claimed  to  be  by  the  party  answering. 
Rule  8.    Notice  in  nature  of  demurrer. 

A  person  or  corporation  complained  against,  who  deems  the  complaint  insufficient  to 
show  a  breach  of  legal  duty,  may,  instead  of  answering  or  formally  demurring,  serve  on  the 
complainant  and  the  commission  notice  that  it  demands  a  hearing  on  the  complaint,  and 
in  such  case  the  facts  stated  in  the  complaint  will  be  deemed  admitted.  Upon  receiving 
such  notice  of  hearing  a  time  and  place  for  the  same  will  be  appointed,  notice  of  which 
will  be  served  upon  all  parties.  Filing  an  answer,  however,  will  not  be  deemed  an  ad- 
mission of  the  sufficiency  of  the  complaint,  but  a  motion  to  dismiss  for  insufficiency  may 
be  made  at  the  hearing. 

Rule  9.  Amendments. 

Amendments  to  any  complaint,  petition,  answer,  or  other  paper  filed  in  any  proceeding 
or  investigation,  may  be  allowed  by  the  commission  in  its  discretion. 
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Rule  10.  Adjoummenta  and  extensions  of  time. 

Adjournments  and  extensio-ns  of  time  may  be  granted  upon  the  application  of  any  party 
in  the  discretion  of  the  commission.     Applications  for  extensions  of  time  should  be  accom- 
panied by  an  aflBdavit  showing  a  necessity  therefor. 
Rule  11.  Stipulations. 

The  parties  to  any  proceeding  or  investigation  before  the  commission,  may,  by  stipula- 
tion in  writing  filed  with  the  secretary,  agree  upon  the  facts  or  any  portion  thereof  involved 
in  the  controversy,  which  stipulation  shall  be  regarded  and  used  as  evidence  on  the  hearing. 
It  is  desirable  that  the  facts  be  thus  agreed  upon  whenever  practicable. 
Rule  12.  Practice  on  hearings. 

The  complainant  must  in  all  cases  establish  the  facts  alleged  to  constitute  a  violation  of 
the  law,  unless  the  defendant  admits  the  same  or  fails  to  answer  the  complaint.  The 
defendant  must  also  give  evidence  of  the  facts  alleged  in  the  answer,  unless  admitted  by 
the  complainant,  and  must  fully  disclose  its  defense  at  the  hearing.  Witnesses  will  be 
examined  orally  before  the  commission  unless  the  facts  be  stipulated.  In  ease  of  failure 
to  answer,  the  commission  will  take  such  proof  of  the  facts  as  may  be  deemed  proper  and 
reasonable  and  make  such  order  thereon  as  the  circumstances  of  the  case  appear  to  require. 

Rule  13.     Subpoenas. 

Subpoenas  requiring  the  attendance  of  witnesses  from  any  place  in  the  State  to  any 
designated  place  of  hearing  for  the  purpose  of  taking  the  testimony  of  such  witnesses 
orally  before  the  commission  or  one  or  more  commissioners,  may,  upon  the  application  of 
either  party,  or  upon  the  order  of  the  commission  directing  the  taking  of  such  testimony, 
be  issued  by  any  member  of  the  commission,  or  by  the  secretary.  The  commission  may, 
as  a  condition  of  issuing  a  subpoena,  require  the  party  applying  therefor  to  prepay  the 
fees  of  the  witnesses  required,  as  prescribed  by  section  19  of  the  Public  Service  Com- 
missions law. 

Subpoenas  for  the  production  of  books,  papers  or  documents  (unless  directed  to  issue 
by  the  commission  upon  its  own  motion)  will  only  be  issued  upon  application  in  writing. 
When  it  is  sought  to  compel  witnesses,  not  parties  to  a,  proceeding,  to  produce  such  docu- 
mentary evidence,  the  application  must  be  sworn  to  and  must  specify,  as  nearly  as  may  be, 
the  books,  papers  or  documents  desired;  that  the  same  are  in  the  possession  of  the  witness, 
or  under  his  control,  to  the  information  and  belief  of  the  affiant,  stating  such  information  or 
the  reasons  of  such  belief,  and  also  by  facts  stated  showing  that  they  contain  material  evi- 
dence necessary  to  the  applicant.  Applications  to  compel  a  party  to  the  proceeding  to 
produce  books,  papers  or  documents  need  only  set  forth  in  a  general  way  the  books,  papers 
or  documents  desired  to  be  produced,  and  that  the  applicant  believes  they  will  be  of  service 
in  the  determination  of  the  case. 
Rule  14.  Documentary  evidence. 

Where  relevant  and  material  matter  offered  in  evidence  is  embraced  in  a  written  or  printed 
statement,  book  or  document  of  any  kind  containing  other  matter  not  material  or  relevant 
and  not  intended  to  be  put  in  evidence,  such  statement,  book  or  document  in  whole  shall  not 
be  received  or  allowed  to  be  filed,  but  counsel  or  other  party  ofiFering  the  same  shall  present 
in  convenient  and  proper  form  for  filing,  a  copy  of  such  material  and  relevant  matter,  and 
that  only  shall  be  received  and  allowed  to  be  filed  as  evidence  and  made  a  part  of  the  record; 
provided,  however,  if  practicable,  such  matter  may  be  read  and  taken  down  by  the  stenog- 
rapher as  a  part  of  the  record. 

Rule  15.  Briefs. 

Upon  all  contested  hearings,  unless  otherwise  specially  ordered,  printed  briefs  shall  be 
filed  on  behalf  of  the  parties.  They  shall  contain  an  abstract  of  the  evidence  relied  upon  by 
the  party  filing  the  same,  and  in  such  abstract  reference  shall  be  made  to  the  pages  of 
the  minutes  where  the  evidence  appears.  The  abstract  of  the  evidence  shall  follow  the 
statement  of  the  ease  and  precede  the  argument.  Briefs  shall  be  filed  with  the  commission 
and  served  upon  the  adverse  party  or  parties  by  the  complainant  within  fifteen  days  after 
the  taking  of  testimony  has  been  concluded,  and  by  the  other  party  or  parties  within  ten 
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days  thereafter,  and  the  complainant  shall  have  five  days  additional  time  for  reply.  Dif- 
ferent times  may  be  specially  ordered  in  any  case.  Ten  copies  of  each  brief  shall  be  filed 
for  the  use  of  the  commission,  with  the  secretary,  and  shall  be  accompanied  by  an  afladavit 
showing  service  upon  the  adverse  party.  Three  copies  shall,  in  each  case,  be  served  upon 
the  adverse  party.  Briefs  and  other  papers  required  to  be  printed  shall  be  ten  inches  long 
and  seven  inches  wide,  .with  the  printed  page  seven  inches  long  and  three  and  one-half 
inches   wide. 

Rule  16-     Rehearings. 

Applications  for  reopening  a  case  after  the  final  submission,  or  for  rehearing  after  decision 
made  by  the  commission,  must  be  by  verified  petition,  and  must  state  specificially  the 
grounds  upon  which  the  application  is  based.  If  such  application  be  to  reopen  the  case  for 
further  evidence,  the  nature  and  purpose  of  such  evidence  must  be  briefly  stated,  and  the 
same  must  not  be  merely  cumulative.  If  the  application  be  for  a  rehearing,  the  petition  must 
specify  the  findings  of  fact  and  conclusions  of  law  claimed  to  be  erroneous,  with  a  brief 
statement  of  the  grounds  of  error;  and  when  any  decision,  order  or  requirement  of  the 
commission  is  sought  to  be  reversed,  changed  or  modified  on  accovmt  of  facts  and  circum- 
stances arising  subsequent  to  the  hearing,  or  of  consequences  resulting  from  compliance  with 
such  decision,  order,  or  requirement  which  are  claimed  to  justify  a  reconsideration  of  the 
case,  the  matters  relied  upon  by  the  applicant  must  be  fully  set  forth. 
Rule  17.  Service  and  effect  of  orders. 

The  service  and  effect  of  orders  are  prescribed  by  section  23  of  the  public  service  com- 
missions law. 

Rule  18.  Applications  for  consent,  etc,  to  be  by  petition. 

All  applications  for  the  consent,  permission,  certificate  or  authorization  of  the  commission, 
in  cases  where  such  consent,  permission,  certificate  or  authorization  is  required  by  law,  shall 
be  by  petition,  signed  by  the  applicant  and  verified  by  the  applicant,  if  a  person:  If  the 
applicant  be  a  corporation  the  petition  shall  be  verified  by  some  officer  authorized  by  law 
to  verify  a  pleading  in  a  court  of  record,  and  the  verification  shall  be  in  the  form  required 
hy  the  code  of  procedure  for  pleadings  in  such  courts. 

The  petition  must,  in  all  cases,  set  forth  the  full  name  and  post  office  address  of  the 
applicant,  and  of  its  attorney  or  counsel,  if  any  there  be,  and  if  the  applicant  be  a  corpora- 
tion other  than  municipal,  the  date  of  incorporation,  term  of  corporate  existence.  It  must 
contain  a  request  for  the  specific  consent  or  authorization  desired,  with  a  reference  to  the 
particular  provision  of  law  requiring  the  same. 

Rule  19.  Financial  condition.     Term  as  used  in  these  rules  defined. 

Whenever  by  these  rules  a  petitioner  is  required  to  set  forth  or  disclose  its  financial  con- 
dition, such  financial  condition  shall  be  given,  so  far  as  practicable,  in  appropriate  schedules 
annexed  to  and  referred  to  and  properly  designated  in  the  petition.  Such  schedules  shall 
show  the  following:  (1)  Amount  and  kinds  of  stock  authorized;  (2)  amount  and  kinds 
of  stock  issued;  (3)  terms  of  preference  of  all  preferred  stock;  (4)  brief  description  of 
each  mortgage  upon  property  of  petitioner,  giving  date  of  execution,  name  of  trustee, 
amount  of  indebtedness  authorized  to  be  secured  thereby  and  amount  of  indebtedness 
actually  secured;  (5)  number  and  amount  of  bonds  authorized  and  issued,  describing  each 
class  separately,  giving  date  of  issue,  par  value,  rate  of  interest,  date  of  maturity  and  how 
secured;  (6)  other  indebtedness,  giving  same  by  classes  and  describing  security,  if  any; 
(7)  amount  of  interest  paid  during  previous  fiscal  year  and  rate  thereof,  if  different  rates 
were  paid,  amount  paid  at  each  rate;  (8)  amount  of  dividends  paid  during  previous  fiscal 
vear  and  rate  thereof;  (9)  detailed  statement  of  earnings  and  expenditures  for  and  balance 
sheet  showing  condition  at  close  of  last  fiscal  year. 
Rule  20.  Applications  for  permission  and  approval  to  exercise  franchise  under  section  53, 

public  siervice  commissions  law,  and  for  certificate  of  convenience  and  necessity  under 

section  59,  railroad  law. 
Applications    for    permission    and   approval    to    exercise    franchises    and    privileges    under 
section  53  of  the  public  service  commissions  law,  and  applications  for  a  certificate  of  con- 
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veiiience  and  a  necessity  under  section  59  of  the  railroad  law,  may  be  embraced  in  on<: 
petition,  and  may  be  carried  on  in  one  proceeding.  In  all  such  applications  the  petitioner 
shall  comply  with  all  of  the  provisions  of  sections  59  and  60  of  the  railroad  law,  and  in 
addition  thereto  the  petition  must  state  concisely: 

1.  The  route  of  proposed  railroad,  street  railroad,  or  extension,  giving  the  names  of  the 
cities,  villages  or  towns  in  and  through  which  it  is  to  be  constructed. 

2.  The  name  of  each  railroad  and  street  railroad  corporation  with  which  the  proposed 
construction  is  likely  to  compete. 

3.  The  facts  showing  the  proposed  construction  to  be  required  by  public  convenience  and 
necessity. 

4.  All  other  facts  deemed  material  by  the  petitioner. 

5.  If  the  applicant  has  not  exercised  any  of  the  powers  or  privileges  of  a  corporation, 
it  must  set  forth  the  manner  in  which  it  proposes  to  finance  the  proposed  construction. 

6.  If  the  applicant  has  theretofore  exercised  the  powers  of  a  corporation,  it  must  set 
forth  the  manner  in  which  it  proposes  to  finance  the  proposed  construction  and  also  its 
financial  condition. 

The  petition  must  be  accompanied  by  a  copy  of  the  articles  of  incorporation  of  the 
petitioner,  certified  by  the  Secretary  of  State,  and  of  all  amendments  thereto,  maps  and 
profiles  showing  the  location  and  route  of  the  proposed  construction  and  proof  of  compliance 
with  all  conditions  required  by  law  precedent  to  such  application. 

Rule  21.  Applications  under  section  54  of  the  public  service  commissions  law  for  approval 
of  assignment,  transfer  or  lease  of  franchise. 

In  all  applications  under  section  54  for  approval  of  assignment,  transfer  or  lease  of 
franchise,  or  right  to  or  under  any  franchise  to  own  or  operate  a  railroad  or  street  railroad, 
or  for  approval  of  any  contract  or  agreement  with  reference  to  or  affecting  any  such  transfer 
or  right,  the  petition  must  be  made  by  all  the  parties  to  the  proposed  transaction,  and 
must  show: 

1.  The  financial  condition  of  each   applicant. 

2.  In  detail  the  reasons  upon  the  part  of  each  applicant  for  making  the  proposed  assigp,- 
ment,  transfer,  lease,  contract  or  agreement  and  all  the  facts  warranting  the  same,  and 
all  facts  which  should  be  known  by  the  commission  to  enable  it  to  pass  upon  the  applica- 
tion. The  petition  must  be  accompanied  by  copies  of  the  articles  of  incorporation  of  each 
applicant,  certified  by  the  Secretary  of  State,  and  of  the  franchise,  contract  or  agreement 
annexed  as  schedules  thereto. 

Rule  22.  Applications  under  section  54  of  the  public  service  commissions  law  for  authoriza- 
tion to  purchase  or  acquire  capital  stock  of  any  domestic  railroad  corporation,  street 
railroad  corporation,  or  other  common  carrier. 

In  all  applications  for  authorization  to  purchase  or  acquire  capital  stock  of  any  domestiil! 
railroad  corporation  or  other  common  carrier,  the  petition  must  show: 

1.  In  detail  the  reasons  why  the  applicant  desires  to  make  the  proposed  purchase  and 
all  the  facts  warranting  the  same,  including  amount  of  such  stock  already  owned  by  th(! 
applicant. 

S.  The  market  value  of  the  stock  proposed  to  be  purchased  with  highest  and  lowest  price 
during  a  period  of  at  least  one  year  prior  to  the  making  of  the  petition,  dividends,  if  any, 
paid  for  a  period  of  five  years  prior  to  making  of  petition,  the  price  proposed  to  be  paid, 
the  name  of  the  present  owner  and  the  terms  of  payment. 

3.  In  case  of  an  application  for  authorization  to  purchase  stock  of  a  certain  description 
as  opportunity  may  ofi'er,  the  reasons  therefor  in  full  detail,  with  a  statement  of  market 
values  and  dividends  paid  for  at  least  five  years  prior  to  making  of  petition  and  the  maxi- 
mum price  which  the  petitioner  should  be  allowed  to  pay. 

4.  In  all  cases  there  must  be  submitted  a  copy  of  the  articles  of  incorporation  of  the 
corporation  whose  stock  is  proposed  to  be  purchased,  certified  by  the  Secretary  of  State,  and 
a  statement  showing  the  amount  of  stock  issued  and  the  financial  condition  of  the  cor- 
poration issuing  the  same. 
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Rule  23.  Applications  for  consent  to  mortgage  property  and  franchises  pursuant  to  sub- 
division 10,  section  4  of  the  railroad  law. 

An  application  for  consent  to  mortgage  property  and  franchises  pursuant  to  subdivision 
10,  section  4  of  the  railroad  law,  may  be  embraced  in  one  petition  and  may  be  carried  on  in 
one  proceeding  with  an  application  for  an  order  authorizing  the  issue  of  bonds  or  other 
evidence  of  indebtedness  to  be  secured  by  the  proposed  mortgage.  If  the  application  be  for 
consent  to  mortgage  only,  it  will  be  governed  by  the  provisions  of  rule  24.  In  every  case 
the  petition  must  be  accompanied  by  proof  of  the  consent  of  the  stockholders  required  by 
law  and  by  a  copy  of  the  proposed  mortgage. 

Rule  24.  Applications  under  section  55  of  the  public  service  commissions  law  for  an  order 
authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness. 

In  applications  imder  section  55  of  the  public  service  commissions  law  for  an  order 
authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness,  the  petition 
must  show: 

1.  Amount  and  terms  of  proposed  issue  and  purposes  for  which  the  proceeds  are  to  be 
used. 

2.  If  the  purpose  is  the  acquisition  of  property,  a  general  description  of  the  property, 
from  whom  to  be  acquired  and  terms  of  the  contract  for  such  acquisition  if  any  has  been 
made.  Names  of  owners  of  property  to  be  acquired  for  right  of  way  need  not  be  set  out, 
but  a  general  description  of  the  proposed  route  should  be  given. 

3.  If  the  purpose  is  for  the  construction,  completion,  extension  or  improvement  of  facilities, 
the  existing  facilities  must  be  concisely  set  forth  as  well  as  those  proposed. 

4.  If  the  purpose  is  the  improvement  or  maintenance  of  service,  the  existing  service 
must  be  concisely  set  forth  as  well  as  the  improvements  or  betterments  proposed. 

5.  If  the  purpose  is  the  refunding  of  obligations  such  obligations  must  be  described  fully, 
showing  amount,  date  of  issue,  date  of  maturity  and  all  other  material  facts  concerning  the 
flame. 

6.  The  financial  condition  of  the  applicant. 

7.  If  the  application  is  for  authorization  of  bonds  to  be  secured  by  an  existing  mortgage, 
amount  of  bonds,  if  any,  already  issued  upon  such  security  and  amount  and  application 
made  of  proceeds  of  same. 

8.  If  the  proceeds  are  to  be  used  for  construction  purposes,  the  affidavit  of  a  competent 
person   must  be   annexed  showing  the   estimated   cost  of   such  construction   in   reasonable 

detail. 

9.  In  applications  for  the  issue  of  stock  the  petition  must  state  that  no  franchise  is 
capitalized  directly  or  indirectly,  except  as  the  same  is  authorized  by  section  55  of  the 
public  service  commissions  law.  In  case  it  is  proposed  to  capitalize  any  franchise  as  therein 
authorized  there  shall  be  filed  with  the  petition  a  verified  copy  of  such  franchise  and  an 
affidavit  of  the  proper  officer  of  the  State  or  municipality  granting  the  same,  showing 
the  amount  that  has  been  actually  paid  for  such  franchise. 

10.  If  any  contract,  agreement  or  arrangement,  verbal  or  written,  has  been  made  to  sell 
the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued,  such  con- 
tract, agreement  or  arrangement  must  be  set  out  in  full,  with  copy  of  the  same,  if  in 

writing. 

11.  If  no  contract,  agreement  or  arrangement  has  been  made  for  the  sale  or  disposal  of 
the  stock  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued,  there  must 
be  annexed  an  affidavit  of  a  competent  person  showing  the  amount  which  can  probably  be 
realized  from  the  sale  or  disposition  thereof,  and  the  reasons  for  the  opinion  of  the  affiant. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least  three  of  the  directors 
of  the  applicant,  showing  that  it  is  the  intention  of  the  applicant  in  good  faith  to  use  the 
proceeds  of  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued, 
for  the  purposes  set  forth  in  the  petition. 
Rule  25.  Applications  under  section  55,  for  authorization,  etc.,  continued. 

The  order  granting  an  application,  or  any  part  thereof,  under  section  55,  shall  contain 
the  following  provisions: 
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1.  Prescribing  the  purposes  for  which  the  proceeds  of  the  security  or  obligation  authorized 
shall  be  used. 

2.  Directing  the  applicant  to  report  under  oath  the  sale  or  sales  of  the  obligations  author- 
ized, the  terms  and  conditions  of  such  sale  and  the  amount  realized  therefrom. 

3.  That  the  applicant  shall  make  a  verified  report  at  least  once  every  six  months  show- 
ing in  detail  the  use  and  application  by  it  of  the  moneys  so  realized,  until  such  moneys 
shall  have  been  fully  expended. 

4.  Such  other  provisions  as  the  commission  may  deem  necessary  or  appropriate  in  each 
case. 

Rule  26.  Applications  under  section  68  of  the  public  service  commissions  law  by  a  gas  or 
electric  corporation. 

In  applications  under  section  68  of  the  public  service  commissions  law,  the  petition  must 
set  forth: 

1.  All  the  facts  upon  which  the  petitioner  relies  to  entitle  it  to  begin  construction  or 
exercise  the  franchise  owned  by  it. 

2.  The  financial  condition  of  the  applicant. 

Annexed  to  the  petition  shall  be  a  certified  copy  of  the  charter  of  the  applicant,  a 
verified  copy  of  the  consent  of  the  proper  municipal  authorities  and  the  verified  statement 
of  the  president  and  secretary  of  the  corporation  showing  that  it  has  received  the  required 
consent  of  the  proper  municipal  authorities. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least  three  of  the  directors 
of  the  applicant  showing  that  it  is  the  intention  of  the  applicant  in  good  faith  to  begin  the 
construction  and  to  exercise  the  franchise  named  in  the  petition. 

Rule  27.  Application,  by  a  municipality  under  section  68  of  the  public  service  commis- 
sions law. 

The  petition  of  a  municipality  under  section  68  of  the  public  service  commissions  law  for 
a  certificate  of  authority  to  build,  maintain  and  operate  a  work  or  system  of  manufacturing 
and  supplying  gas  or  electricity  for  lighting  purposes,  other  than  municipal  purposes,  shall 
set   forth: 

1.  The  name  and  location  of  the  principal  office  of  all  gas  and  electric  corporations 
doing  business  within  the  municipality. 

2.  The  names  of  the  executive  oflScers  of  each  such  gas  or  electric  corporation. 

3.  A  general  statement  of  the  amount  and  character  of  services  rendered  within  such 
municipality  by  each  gas  or  electric  corporation  therein. 

4.  A  statement  showing  by  what  authority  the  municipality  will  have  the  right  to  build 
the  proposed  work  or  system  upon  receiving  a  certificate  of  authority  from  the  commission. 

5.  A  description  of  the  works  or  system  proposed  to  be  constructed. 

6.  The  manner  in  which  it  proposes  to  pay  for  or  finance  the  construction  of  the  proposed 
works  or  system. 

Rule  28.  Applications  under  section  69  of  the  public  service  commissions  law  by  a  gas  cor- 
poration or  electric  corporation  for  an  order  authorizing  the  issue  of  stock,  bonds, 
notes  or  other  evidence  of  indebtedness. 

Applications  under  section  69  of  the  public  service  commissions  law  will  be  governed  by 
the  provisions  of  Rule  24,  and  the  order  by  the  provisions  of  Rule  25. 
Rule  29.  Applications  under  section  70  of  the  public  service  commissions  law. 

Applications  under  section  70  of  the  public  service  commissions  law  will  be  governed  by 
the  provisions  of  Rule  21. 

Rule  30.  Complaints  as  to  quality  and  price  of  gas  and  electricity  under  section  71  of  the 
public  service  commissions  law. 

Upon  informal  application  the  commission  will  prescribe  the  form  and  contents  of  com- 
plaints made  under  section  .71  of  the  public  service  commissions  law,  according  to  the  require- 
ments of  the  case.  Any  formal  complaint  which  the  commission  deems  inadequate  as  to 
form  or  contents  will  be  returned  with  explicit  instructions  for  the  preparation  of  a  proper 
complaint. 
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Rule  31.   Applications  under  section  46  of  the  stock  corporation  law  to  increase  or  reduce 
capital  stock. 

Applications  for  the  increase  of  capital  stock  are  governed  by  Rule  24. 

In  all  applications  for  the  reduction  of  capital  stock  the  petition  must  show: 

I.  The  financial  condition  of  the  applicant. 
Z.  The  reasons  for  the  proposed  reduction. 

3.  That  the  proposed  amount  of  capital  stock  isi  siufficient  for  the  proper  purpos€9  of  the 
corporation. 

Accompanying  the  petition  of  railroad  corporations  there  must  be  filed  with  the  commis- 
sion three  certificates  of  the  proceedings  of  the  meeting  of  stockholders  authorizing  the 
increase  or  reduction,  or  unanimous  consent  of  stockholders,  two  of  such  certificates  to  bo 
endorsed  for  filing  and  one  to  be  filed  in  the  office  of  the  commission. 

Rule  32.  Applications  relating  to  grade  crossings  under  sections  60-69  of  the  railroad  law. 
All  applications  relative  to  grade  crossings  must  be  by  verified  petition.  In  all  cases  where 
the  statute  is  not  sufficiently  explicit  as  to  the  contents  of  the  petition,  the  commission 
will,  upon  informal  application,  advise  the  applicant  as  to  the  matters  necessary  to  be  set 
forth  in  the  particular  case. 
Rulo  33.    Sundry  applications  for  which  no  general  rule  is  made. 

Applications  in  the  following  eases  must  be  made  by  verified  petition.  Upon  the  filing  of 
the  petition  the  commission  will  determine  the  practice  in  the  case,  no  general  rule  being 
prescribed. 

1.  Sign  boards  at  crossings. 

§  33  railroad  law. 

3.  Discontinuance  of  stations. 

§  34  railroad  law. 

3.  Accommodation  for  connecting  roads. 

§  35  railroad  law. 

4.  Precedence  of  trains  at  grade  crossings. 

§  36  railroad  law. 

5.  Approval  of  safety  devices. 

§  50  railroad  law. 

6.  Approval  of  stoves  or  furnaces  in  dining-room  car. 

§  51  railroad  law. 
T.  Cessation  of  operation  during  winter  by  certain  roada. 
§  55  railroad  law. 

8.  Fixing  compensation  for  transporting  mail. 

§  56  railroad  law. 

9.  Extension  of  time  to  make  reports. 

§  46  public  service  commissions  law. 
10.  Crossing  of  one  road  by  another. 
§  68  railroad  law. 

II.  Liability  of  reorganized  railroad  company  to  extend  its  road. 

§  83  railroad  law. 

12.  Motive  power  of  street  railroads. 

§  100  railroad  law. 

13.  Compensation  for  use  of  tracks  of  street  railroad. 

§  102  railroad  law. 

14.  Abandonment  of  part  of  route  of  street  surface  railroad. 

§  103  railroad  law. 
15  Change  of  gauge. 

Laws  of  1891,  Chap.  267. 
Rule  34.  Practice  on  receiving  petitions. 

On  receiving  any  petition  required  by  these  rules,  the  commission  will  refer  the  same  as  of 
course  to  its  executiAe  clerk  for  examination.     If  it  is  found  to  conform  to  these  rules  and 
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all  statutory  provisions,  the  executive  clerk  will  report  that  fact  to  the  commission.  If  it 
does  not  so  conform,  he  vifill  advise  the  applicant  of  the  defects,  who  may  correct  the  same. 

When  the  petition  and  accompanying  papers  are  in  proper  form,  a  time  and  place  for 
a  hearing  thereon  will  be  appointed.  The  commission  will,  in  each  case,  direct  what  notice 
of  the  hearing  shall  be  given,  by  publication  or  otherwise,  and  to  whom. 

At  the  hearing  the  applicant  must  be  prepared  to  establish  all  the  facts  alleged  in  the 
petition  by  evidence,  but  the  commission  may,  in  such  cases  as  it  deems  proper,  grant  the 
application  upon  the  petition  and  accompanying  papers. 

The  applicant  must  furnish  for  the  use  of  the  commission  in  determining  the  application, 
the  originals  of  all  books,  papers  and  documents  which  it  may  require,  or  certified  or  verified 
copies  of  the  same.    The  failure  so  to  do  shall  be  ground  for  refusing  the  application. 

ARTICLE  III. 
REVIEW  OF  DETERMINATION  OF  COMMISSION  BY  CERTIORARI. 

No  specific  provision  for  review  of  action  of  Public  Service  Oommissions  is 
made  by  the  statute  by  which  they  are  created.  Hence,  the  proceedings  are  re- 
viewed by  certiorari  under  section  2122,  subdivision  3,  of  the  Code.  Section 
21  of  the  act,  however,  provides  for  a  rehearing  before  the  Commission  on 
application  of  the  party  aggrieved.  Therefore,  it  is  necessary  that  such  appli- 
cation should  be  made  in  order  to  comply  with  the  requirement  of  the  section 
cited,  in  that  respect. 

By  section  9  of  the  Eailroad  Law  on  refusal  of  certificate  of  convenience 
and  necessity  by  the  Commission,  a  hearing  may  be  had  in  the  Appellate 
Division  on  the  part  of  the  aggrieved  party  as  therein  provided.  In  case  the 
certificate  is  granted  the  practice  is  for  the  aggrieved  to  review  by  certiorari. 

The  power  of  the  Supreme  Court  to  review  a  determination  of  the  former 
Board  of  Railroad  Commissioners  or  its  successor,  the  present  Public  Service 
Commission,  has  been  exercised  for  so  long  a  time  that  it  is  not  an  open  ques- 
tion.   Matter  of  Buffalo  Frontier  Terminal  R.  R.  Co.,  131  App.  Div.  503. 

On  certiorari  to  review  a  decision  of  the  Railroad  Commissioners  granting  a 
certificate  of  public  convenience  and  necessity  for  the  building  of  a  railroad, 
the  question  for  determination  is  whether  there  was  sufficient  evidence  to  sus- 
tain the  decision.  People  ex  rel.  D.  &  H.  Co.  v.  Bd.  of  B.  B.  Com'rs,  126 
App.  Div.  492,  110  Supp.  862. 

A  determination  of  the  Public  Service  Commission  establishing  a  joint  fare 
for  passengers  on  two  connecting  independent  street  railroad  corporations  and 
apportioning  such  fare  between  them  is  gwosx-judicial  in  its  nature,  and  re- 
viewable by  the  common-law  writ  of  certiorari.  People  ex  rel.  JoUne  v.  Will- 
cox,  129  App.  Div.  26Y,  113  ,Supp.  861 ;  aff'd,  194  K  Y.  383. 

The  Public  Service  Commission  is  entitled  to  prosecute  an  appeal  from  an 
order  of  the  Appellate  Division  which  annulled  its  determination  denying  an 
application  by  a  railroad  company  for  permission  to  construct  and  operate  an 
extension  of  its  road.  People  ex  rel.  South  Shore  T.  Co.  v.  Willcox,  196  N.  Y. 
212,  aff'g  133  App.  Div,  556. 
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On  a  denial  of  an  application  made  by  relator  to  the  Public  Service  Com- 
mission relator  obtained  a  writ  of  certiorari,  which  was  sustained  by  the  Ap- 
pellate Division  by  an  order  directing  that  the  determination  of  the  Commis- 
sion be  annulled  and  the  subject-matter  of  the  application  be  referred  back  to 
such  commission  "  for  consideration  and  action  within  the  limits  of  its  au- 
thority." Held,  not  a  final  order  and,  hence,  not  appealable  to  the  Court  of 
Appeals.  People  ex  rel.  Long  Acre  E.  L.  &  P.  Co.  v.  Pub.  Serv.  Com.,  199 
]Sr.  Y.  254,  dism'g  appeal  from  137  App.  Div.  810. 

A  determination  by  the  Board  of  Eailroad  Commissioners  under  section  59 
of  the  Railroad  Law  (L.  1890,  chap.  565,  as  am'd),  that  public  convenience 
and  a  necessity  require  the  construction  of  a  railroad,  is  not  effective  to  confer 
any  corporate  right  upon  the  applicant  until  the  certificate  embodying  the  de- 
cision is  filed  in  the  oiBce  of  the  Secretary  of  State,  and  it  is  only  then  that  the 
Statute  of  Limitations  begins  to  run  as  to  the  right  to  review  the  determination 
of  the  Board.  People  ex  rel.  N.  Y.  C.  &  U.  R.  R.  R.  Co.  v.  Pub.  Serv.  Com., 
195  N.  T.  157 ;  aff'ng  122  App.  Div.  283. 

Certiorari  to  review  determination  of  the  Board  of  Railroad  Commissioners 
in  granting  a  certificate  of  public  convenience  and  necessity  for  a  road,  under 
the  Railroad  Law  (L.  1890,  chap.  565),  section  59,  as  amended  by  the  Laws 
of  1892j  page  1395,  chapter  676,  was  granted  and  served  within  four  months 
after  the  determination  became  final  and  binding,  as  required  by  the  Code  of 
Civil  Procedure,  section  2125  ;  it  being  served  within  that  time  after  the  certifi- 
cate was  in  fact  issued  and  after  the  payment  of  the  tax  required  by  the  Tax 
Law  (L.  1896,  p.  855,  chap.  908),  section  180,  as  amended  by  the  Laws  of 
1897,  page  272,  chapter  369,  to  be  paid  before  the  certificate  can  be  granted, 
though  this  was  long  after  the  signing  and  dating  of  the  certificate  and  notice 
by  the  Board  of  Commissioners  that  it  had  determined  to  grant  it.  People  ex 
rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Pub.  Serv.  Com.,  2d  Dist.,  122  App.  Div. 
283,  106  Supp.  968 ;  aff'd,  195  K  Y.  157. 

The  Supreme  Court  has  jurisdiction  or  power  to  review  by  certiorari  an 
order  of  the  Public  Service  Commission  directing  the  receivers  of  a  street  rail- 
way company  and  an  intersecting  company  to  put  into  effect  a  system  of  trans- 
fers between  their  lines,  as  such  action  is  judicial  or  quasi-jndicial,  even  al- 
though it  prescribes  a  rule  of  conduct  for  the  future.  People  ex  rel.  Central 
Parle,  etc.,  B.  R.  Co.  v.  Willcox,  194  E".  Y.  383,  aff'g  129  App.  Div.  267, 
908,  and  citing  Village  of  Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co.,  191 
]Sr.  Y.  123 ;  Prospect  Parle,  etc.,  R.  R.  Co.  v.  Coney  Island,  etc.,  R.  R.  Co.,  144 
N".  Y.  152. 

An  order  requiring  two  connecting  street  railroad  companies  to  establish 
through  routes  and  joint  rates  and  fixing  the  proportionate  share  of  each  com- 
pany in  such  rates,  made  by  the  Public  Service  Commission  after  a  hearing 
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granted  to  such  railroad  companies,  is  quasi-judicial  in  character,  and,  hence, 
subject  to  review  by  certiorari. 

Where  a  certiorari  is  taken  from  such  an  order  and  the  Public  'Service  Com- 
mission in  its  return  of  the  proceedings,  upon  which  its  determination  was 
based,  includes  not  only  the  evidence  and  proceedings  had  at  the  hearings  upon 
which  the  order  purported  to  be  made,  but  also  ex  parte  evidence  taken  by  the 
Commission  upon  a  general  investigation  and  examination  of  the  condition  and 
management  of  a  certain  class  of  corporations  within  its  jurisdiction,  the  re>- 
labor  is  not  entitled  to  an  order  striking  out  such  evidence.  Under  the  practice, 
great  liberality  is  allowed  in  making  a  return  to  a  writ  of  certiorari  and  the 
relevancy  of  the  matters  returned,  and  the  right  of  the  court  below  to  base  its 
judgment  thereon  should  be  reserved  for  determination  upon  the  hearing  to  be 
had  before  the  Appellate  Division  which  has  power  to  disregard  evidence  if  it 
is  deemed  not  properly  before  the  court.  People  ex  rel.  Church  v.  Supervisors 
of  Allegany,  15  Wend.  198;  distg'd  People  ex  rel.  Joline  v.  Willcox,  198  N". 
Y.  433,  rev'g  134  App.  Div.  563. 

ARTICLE  IV. 

PRECEDENTS. 

Complaint  Against  Railroad  Alleging  Unreasonable  Rates.     (140  App. 

Div.  839.) 

Public  Service  Commission,  Secoitd  District,  Albany,  N.  Y.: 

Gentlemen. —  The  Business  Men^s  Association  of  Ticonderoga,  N".  Y.,  has  in- 
structed me  to  file  charges  with  you  against  The  Delaware  &  Hudson  Company  in 
the  matter  of  the  transportation  of  passengers  from  this  village  to  Fort  Ticon- 
deroga over  the  Ticonderoga  railroad,  so-called,  and  I  herewith  file  the  same  as 
follows : 

The  Delaware  &  Hudson  Company  charges  the  sum  of  twenty-five  (25)  cents  for 
a  single  passage  over  said  branch  road,  which  is  less  than  three  miles  in  length  and 
is  operated  in  connection  with  the  main  line  of  The  Delaware  &  Hudson  Company. 
Such  charge  is  unreasonable,  unfair  and  unjust  and  is  an  imposition  upon  the 
public  and  a  damage  to  our  village. 

Said  Delaware  &  Hudson  Company  refuses  to  accept  mileage  in  any  amount  over 
said  branch  and  refuses  to  carry  passengers  for  a  less  sum  than  twenty-five  (35) 
cents  in  cash. 

Said  company  does  not  grant  to  the  traveling  public  sufficient  time  to  purchase 
tickets  over  said  branch  from  Fort  Ticonderoga  to  the  village  at  its  ticket  ofBce  at 
Fort  Ticonderoga  but  exacts  the  sum  of  thirty-five  (35)  cents  on  the  train,  deliver- 
ing a  rebate  cheek  for  ten  (10)  cents  which  the  passenger  must,  if  he  desires  to 
receive  back  the  ten  (10)  cents,  take  the  trouble  and  time  to  cash  at  the  village 
station  or  elsewhere. 

This  association  believes  that  such  rates  are  unreasonable  and  unlawful  and  we 
respectfully  ask  that  you  proceed  to  investigate  the  matter  and  give  us  and  the 
traveling  public  such  relief  as  may  be  just  and  proper. 

September  25^  1908.  Eespectfully  submitted, 

Joseph  T.  Weed,  Secretary. 
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Order  Requiring  Answer  to  Complaint. 

STATE  OF  NEW  YOEK, 


Public  Service  Commission  —  Second  Distkict. 
At  a  session  of  the  Public  Service  Commission,  Second  District,  held  at  the  Capitol, 

Albany,  on  the  18th  day  of  December,  1908. 
Peesent. —  Fbank  W.  Stevens,  Chairman,  Thomas  M.  Osboene,  Maetin  S.  Deckbe,  James 

E.  Sague,  John  B.  Olmsted,  Commissioners. 

In  the  Mattes  op  the  Complaint  of  BUSI- 
NESS  MEN'S    ASSOCaATION   or   Ticow- 

DEROGA,  N.  Y., 

,    «, 

THHE    DELAWARE    AND    HUDSON    COM- 
PANY, AS  TO  Passenger  Fake  Between 

TiCONDEROGA  AND  FOET  TiCONDEEOGA. 


The  above-mentioned  complaint  having  been  received  and  filed, 

Ordered,  (1)  that  a  copy  of  the  same  be  forwarded  to  said  The  Delaware  & 
Hudson  Company,  and  that  the  matters  complained  of  be  satisfied  by  said  company, 
or  that  the  charges  in  said  complaint  be  answered  in  writing  within  ten  days  from 
the  service  upon  said  company  of  a  certified  copy  of  this  order  and  a  copy  of  the 
complaint; 

Ordered,  (2)  that,  if  the  complaint  be  not  thus  satisfied,  the  original  answer  of 
said  company  shall  be  filed  with  the  secretary  of  this  Commission  at  Albany,  and  a 
copy  of  said  answer  shall  be  served  by  said  company,  either  personally  or  by  mail, 
upon  Joseph  T.  Weed,  secretary  of  complainant,  at  his  post-office  address,  Ticon- 
deroga,  N".  Y. ;  that  proof  of  such  service  shall  be  filed  with  the  secretary  of  this 
Commission,  and  complainant  shall  notify  the  secretary  of  receipt  of  a  copy  of 
said  answer.  By  the  Commission, 

fSEAL"!  J.  S.  Kennedy,  Secretary. 

Answer  of  Delaware  and  Hudson  Company. 

THE   DELAWARE   &   HUDSON"   COMPANY, 


Office  of  Second  Vice  President  and  General  Manager  C.  S.  Sims. 

Albajq-t,  N.  Y,  December  24,  1908. 
Hon.  J.  S.  Kennedy,  Secretary  Public  Service  Commission,  Albany,  N.  Y.: 

Dear  Sir. — Answering  complaint  of  the  Business  Men's  Association  of  Ticon- 
deroga  in  the  matter  of  the  transportation  of  passengers  between  the  village  of 
Ticonderoga  and  Fort  Tioonderoga,  over  the  Ticonderoga  railroad,  transmitted 
with  order  of  the  Commission,  dated  December  18th,  I  beg  to  say  that  the  twenty- 
five  (25)  cents  passenger  rate  complained  of  is  authorized  by  the  charter  of  the 
Ticonderoga  railroad.  We  deny  that  the' charge  is  unreasonable,  unfair  or  unjust, 
or  that  it  is  an  imposition  upon  the  public.  On  the  contrary,  the  service  is  now 
performed  at  a  loss. 

As  to  the  ten  (10)  cents  excess  fare  complained  of,  that  is  a  common  practice  on 
most  railroads  in  the  United  States,  and  is  considered  a  necessary  precaution  to 
conserve  the  revenue  of  the  company.  The  passenger  paying  such  excess  fare  may 
secure  refund  at  any  ticket  office  on  our  line  by  presenting  his  portion  of  the  duplex 
receipt  issued  by  the  conductor. 

Yours  truly,  _  C.  S.  Sims, 

Second  Vice-President  and  General  Manager. 
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Complaint  Against  Street  Railroad  for  Charging  Unlawful  Rate.    (143 

App.  Div.  769 ;  af f d,,  202  N.  Y.  547.) 

To  the  Public  Service  Commission,  Second  District,  Albany,  N.  Y.: 

Gentlemen. —  The  undersigned,  Francis  P.  Lithgow,  for  complaint  against  the 
Cohoes  Eailway  Company  respectfully  shows: 

1.  That  the  said  Cohoes  Railway  Company  is  a  domestic  corporation  operating 
an  electric  railway  in  and  between  the  cities  of  Albany  and  Eensselaer,  in  the 
counties  of  Albany  and  Rensselaer,  N".  Y. 

2.  That  by  chapter  358  of  the  Laws  of  1905  it  is  provided  that  no  company, 
corporation  or  person  owning  or  operating  an  electric  railroad  in  or  between  the 
cities  of  Albany  and  Rensselaer,  in  the  counties  of  Albany  and  Rensselaer,  N.  Y., 
or  in  either  of  said  cities,  shall  charge  any  passenger  more  than  five  cents  for  one 
continuous  ride  in  or  between  said  cities  of  Albany  and  Rensselaer. 

3.  That  this  complainant  is  a  patron  of  the  said  railway  company,  patroniziag 
its  cars  to  and  from  the  said  city  of  Rensselaer  and  said  city  of  Albany;  that  each 
time  that  this  complainant  has  been  a  passenger  on  the  said  cars  of  the  said  com- 
pany, to  and  from  the  said  cities,  the  said  company  has  charged  this  complainant 
six  (6)  cents  instead  of  five  (5)  cents  as  in  said  act  provided. 

4.  That  this  complainant  is  informed  and  verily  believes  that  the  said  company 
is  not  complying  and  has  never  complied  with  the  provision  in  said  act,  in  that  it 
is  charging  and  has  charged  each  and  every  passenger  in  its  cars  for  passage  to 
and  from  the  said  city  of  Rensselaer  and  the  said  city  of  Albany  six  (6)  cents 
instead  of  five  (5)  cents. 

5.  That  the  residence  of  this  complainant  is  436  East  street,  Rensselaer,  N.  Y. 
Wherefore,  your  complainant  prays  that  your  honorable  body  take  such  actions 

and  proceedings  in  the  premises,  to  the  end  that  an  order  may  be  granted  and 
entered,  directing  the  said  Cohoes  Railway  Company  to  charge  the  rate  of  fare  as 
in  said  act  provided,  for  passage  in  its  cars  to  and  from  the  said  city  of  Rensselaer 
and  the  city  of  Albany. 

Dated,  Rensselaer,  N.  Y.,  December  8,  1908. 

(Signed)        Francis  P.  Lithgov?. 

Complaint  Against  Railroad  for  Inadequate  Train  Service. 

PUBLIC  SERVICE  COMMISSION  —  Second  Distmct. 


MICHAEL.  F.  JOY,  et  ai,., 

Complainants, 
e. 

DELAWARE  &  HUDSON  COMPANY, 

Eespondent. 


The  undersigned  complainants  for  cause  of  complaint  against  the  respondent, 
the  Delaware  &  Hudson  Company,  allege  as  follows : 

1.  That  they  are  frequent  patrons  of  the  Delaware  &  Hudson  Company,  and  as 
such  are  from  time  to  time  passengers  on  trains  operated  on  the  Saratoga  division 
of  said  company's  railroad  which  operates  between  Albany  and  Whitehall,  N.  Y. 

2.  That  the  respondent,  the  Delaware  &  Hudson  Company,  is  a  common  carrier 
for  hire  within  the  contemplation  of  the  Public  Service  Commissions  Law,  and 
as  such  conmion  carrier  is  within  the  jurisdiction  of  the  Public  Service  Commission 
for  the  second  district. 

3.  That  for  a  long  period  of  time  prior  to  October  2,  1910,  the  said  respondent, 
the  Delaware  &  Hudson  Company,  operated  daily,  eight  passenger  trains  from 
Whitehall  to  Albany  on  said  Saratoga  division,  being  Nos.  12,  14,  16,  2,  6,  10,  20 
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and  8,  respectively,  of  which  trains  Nos.  13,  14,  16,  2  and  6  stopped  at  Fort  Ann 
as  follows :  No.  12  at  7  :08  a.  m.,  No.  14  at  8 :38  a.  m..  No.  16  at  11 :42  a.  m..  No.  6 
at  4 :33  p.  m.  That  on  or  about  October  2,  1910,  said  respondent  company  discon- 
tinued the  stopping  of  train  at  2:20  p.  m.;  that  on  November  20,  1910,  the  said 
Delaware  &  Hudson  Company  further  changed  its  schedule  for  the  running  time 
of  trains  on  said  Saratoga  division  and  as  a  result  train  No.  6  which  formerly 
stopped  at  Fort  Ann  at  4:30  p.  m.  now  reaches  said  station  at  9  p.  m.  That  by 
reason  of  the  present  schedule  under  which  the  respondent  company  operates  its 
south  bound  trains  on  its  Saratoga  division,  the  residents  of  Fort  Ann  are  without 
mail  service  from  the  north  from  11 :42  a.  m.  to  9  p.  m.,  whereas  under  the  schedule 
as  it  previously  existed  before  October  2d  as  above  set  forth,  train  No.  8  which 
formerly  stopped  at  Fort  Ann  at  2 :20  p.  m.  carried  mail  for  that  place. 

4.  That  by  reason  of  the  facts  above  set  forth,  the  complainants  are  annoyed 
and  inconvenienced  and  are  handicapped  in  their  business  transactions. 

Wherefore,  the  complainants  pray  that  an  order  be  entered  by  this  Commission 
requiring  and  directing  the  respondent,  the  Delaware  &  Hudson  Company,  to 
re-establish  its  schedule  which  was  in  effect  June,  1910,  or  for  such  other  and 
further  relief  as  to  the  Commission  may  seem  just  and  proper. 

Dated,  December  5,  1910.  Michael  F.  Jot  et  al. 

Answer. 

The  Delaware  &  Hudson  Company. 

Albany,  N.  Y.,  January  4,  1911. 
Hon.  J.  S.  Kennedy,  Secretary  Public  Service  Commission,  Second  District, 
Albany,  N.  Y.: 
Dear  Sir. — Answering  complaint  of  Michael  F.  Joy,  of  Fort  Ann,  and  others 
sent  to  me  with  order  of  the  Commission  dated  December  12,  1910,  I  would  say 
that  I  have  ordered  that  train  No.  2,  2 :25  p.  M.  shall  make  flag  stop  at  Fort  Ann. 
I  think  this  satisfies  the  complaint. 

"\Miile  this  complaint  is  due  to  the  present  schedule  of  train  No.  6,  bringing  that 
train  into  Fort  Edward  something  over  three  hours  later  than  heretofore,  the 
change  in  time  of  this  train  has  resulted  in  so  great  an  improvement  in  our  service 
north  of  Whitehall  and  given  such  entire  satisfaction  to  all  the  stations  on  that 
part  of  our  line,  we  could  not  return  to  the  old  schedule  without  exciting  wide- 
spread and  bitter  complaint.  The  slight  inconvenience  complained  of  at  Fort  Ann 
is  offset  many  times  by  the  betterment  of  the  service  north  of  that  station. 

A  copy  of  this  letter  has  been  mailed  to  Mr.  Michael  F.  Joy  at  Fort  Ann,  N.  Y. 

Yours  truly, 
(Signed)         C.  S.  Sims, 
Second  Vice-President  and  General  Manager. 

Complaint  Against  a  Railroad  for  Insufficient  Station. 

PUBMC  SERVICE  COMMISSION  —  Second  Distbiot. 


In  the  Matteb  of  the  Application  of  the 
City  of  Cobning  to  Compel  the  ERIE 
RAILROAD  COMPANY  to  Construct  a 
New  Station  at  Cobning,  N.  Y. 


The  petition  of  the  city  of  Corning  by  Frederick  A.  Ellison,  its  mayor,  respect- 
fully represents  upon  information  and  belief: 

1.  That  the  city  of  Coming  is  a  municipal  corporation  created  under  the  laws 
of  the  State  of  New  York  and  located  in  and  forming  a  part  of  the  county  of 
Steuben  in  said  State. 

2.  That  the  Erie  Railroad  Company  is  a  domestic  railroad  corporation,  organized 


1626  PUBLIC    SEEVICE    COMMISSIOH^. 

and  created  by  and  under  the  laws  of  the  State  of  New  York  and  operating  a 
steam  surface  railroad  through  said  State  and  particularly  through  the  said  city  of 
Corning. 

3.  That  the  said  Erie  Eailroad  Company  has  for  many  years  owned  and  operated 
through  said  city  its  tracks  and  railroad  and  that  it  has  maintained  during  said 
time  a  station  in  said  city ;  that  its  tracks  extend  through  Erie  avenue,  one  of  the 
principal  business  and  residential  streets  of  said  city,  and  that  the  said  station  is 
located  near  the  center  of  said  city  and  one  Market  street,  the  principal  business 
street  of  said  city,  and  at  the  intersection  of  the  said  Erie  avenue  and  Pine  street. 

4.  That  the  said  city  of  Corning  is  a  city  of  the  third  class,  having  a  population 
of  about  13,000,  and  that  the  traffic  of  said  railroad  in  said  city  is  extensive  and 
undoubtedly  profitable  to  the  said  company. 

5.  That  the  said  station  now  maintained  has  been  constructed  for  many  yeans. 
It  is  a  low,  stone  building  of  unsightly  appearance  and  apparently  in  an  unhealthful 
and  unsanitary  condition ;  that  it  is  not  a  suitable  or  proper  structure  for  the  pur- 
pose of  such  railroad  station. 

6.  That  for  several  years  last  past  repeated  efforts  have  been  made  on  the  part 
of  the  business  men  and  other  citizens  of  the  city  of  Corning  to  induce  or  compel 
the  said  railroad  company  to  construct  and  maintain  in  said  city  a  suitable,  proper 
and  convenient  station,  but  that  the  said  railroad  company  has  neglected  and  still 
neglects  to  maintain  a  suitable,  proper  or  convenient  station  and  that  the  said 
station  now  maintained  therein  by  said  railroad  is  not  suitable,  proper  or  convenient. 

7.  That  at  various  times  within  the  past  few  years  the  said  railroad  company 
has  represented  tha.t  it  had  perfected  plans  for  the  building  of  a  new  station  in 
said  city  and  has  promised  to  push  forward  the  same  to  completion  as  rapidly  as 
possible  and  at  various  times  there  have  been  published  in  the  newspapers  state- 
ments to  the  effect  that  the  said  railroad  company  had  completed  such  plans  and 
specifications  and  that  the  said  new  station  would  be  immediately  constructed,  but 
that  the  said  railroad  company  has  wholly  failed  and  neglected  to  construct  such 
new  station  and  has  within  the  past  year  made  some  alterations  and  changes  in  the 
present  station,  plainly  indicating  that  it  either  never  intended  to  construct  said 
new  station  or  that  it  has  abandoned  its  intentions  so  to  do. 

Wherefore,  the  petitioner  respectfully  requests  that  such  proceedings  be  had 
and  taken  that  the  said  Erie  Eailroad  Company  shall  be  compelled  to  build  and 
maintain  in  said  city  a  suitable,  proper  and  convenient  railroad  station  and  that 
the  petitioner  have  such  other  and  further  relief  as  shall  be  just  and  proper. 
Dated,  March  22,  1911.  Citt  of  Corning, 

By  E.  A.  Ellison,  Us  Mayor. 
County  of  Albany,        ] 
City  of  Albany,  j  ^^■■ 

Erederick  A.  Ellison,  being  duly  sworn,  says :    I  am  the  mayor  of  the  city  of 
Coming;  that  the  foregoing  petition  subscribed  l3y  me  is  true  to  my  own  knowledge 
except  as  to  the  statements  and  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief  and  that  as  to  those  matters  I  believe  it  to  be  true. 
Sworn  to  before  me  this  22d  F.  A.  ELLISON. 

day  of  March,  1911. 
[l.  s.]         L.  F.  Brown,  Notary  Public. 

To  the  Public  Service  Commission  of  the  State  of  New  York,  Second  District: 

You  will  please  take  notice  that  I,  as  city  attorney  of  the  city  of  Coming,  do 
hereby  appear  herein  as  attorney  for  the  petitioner,  the  city  of  Coming,  and  request 
that  notice  of  all  proceedings  and  copies  of  all  papers  be  served  upon  me  at  my 
office,  below  given.  James  0.  Sebring, 

Dated,  March  33,  1911.  City  Attorney,  Howell  BlocTc,  Corning,  N.  Y. 
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Answer. 

PUBLIC  SERVICE  COMMISSION  —  Second  Distkicx, 


In  the  Matteb  of  Application  of  the  City 
OP  CoENiNG  TO  Compel  the  EiRIE  RAIL- 
ROAD COMPANY  TO  CONSTEUCT  A  NEW 
Station  at  Corning,  N.  Y. 


Eeie  Eailroad  Company  for  its  answer  to  the  complaint  herein  respectfully 

6l£IT6S  I 

It  denies  that  its  present  station  at  Corning  is  in  an  unhealthful  or  unsanitary 
condition  and  that  it  is  not  a  suitable  or  proper  structure  for  the  purpose  of  such 
station. 

It  alleges  that  said  station  is  adequate  and  sufficient  for  the  accommodation  of 
the  traveling  public  for  all  purposes  in  connection  with  the  use  of  respondent's 
railroad  facilities. 

It  alleges  that  the  demands  upon  its  financial  resources  are  such  that  such 
amounts  as  it  may  be  able  to  expend  for  improvements  should  be  expended  to  meet 
the  actual  needs  of  the  company  in  providing  safe  and  prompt  despatch  of  persons 
and  property  over  its  lines,  rather  than  upon  such  refinements  as  the  construction 
of  a  more  ornamental  station  at  Coming  would  be. 

Dated,  New  York,  April  10,  1911. 

Erie  Railroad  Company, 
H.  A.  Taylor,  By  J.  C.  Stuart, 

Attorney  for  Respondent.  Vice-President. 

Complaint  Against  a  Telephone  Company  Alleging  Unreasonable  Rates 

PUBLIC  SERVICE  COMMISSION  —  Second  Distbict. 

In  THE  Matter  op  the  Complaint  op 
THE  ALBANY  CHAiJlBER  OP  COMiMERCE 
OP  The  City  op  Axbant,  N.  Y.  v.  The 
NEW  YORK  TELEPHONE  COMPANY. 


The  complainant  above  named  for  a  complaint  herein  against  the  above-named 
New  York  Telephone  Company  alleges  on  information  and  belief  and  shows  to 
the  Commission : 

1.  The  complainant  is  a  membership  corporation  duly  organized  under  the  laws 
of  the  State  of  New  York,  and  having  its  office  at  No.  95  State  street  in  the  city 
of  Albany,  N.  Y. 

2.  That  the  New  York  Telephone  Company  is  a  corporation  operating  through 
its  Hudson  division  telephones  in  the  city  of  Albany,  N.  Y.,  its  division  general 
offices  being  at  No.  74  Chapel  street  in  the  said  city. 

3.  That  the  rates  for  telephone  service  charged  by  said  New  York  Telephone 
Company,  per  year,  are  unfair,  unreasonable  and  excessive  and  greatly  in  excess 
of  the  rates  charged  in  other  cities  of  similar  size  to  Albany  in  the  State  of  New 
York,  as  will  more  fully  appear  by  Schedule  "A"  hereto  attached  and  made  a  part 
of  this  complaint. 

Wherefore,  the  complainant  prays  your  Honorable  Commission  that  it  forthwith 
investigate  the  allegations  and  matters  set  forth  in  this  complaint,  and  as  to  the 
cause  of  the  same,  and  under  the  authority  conferred  upon  your  Honorable  Com- 
mission, examine  said  New  York  Telephone  Company,  and  that  after  such  investi- 
gation and  examination  the  Commission  within  the  limits  prescribed  by  law  fix  the 
maximum  and  reasonable  prices  which  shall  be  charged  for  telephone  service  by 
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said  New  York  Telephone  Company  in  the  city  of  Albany,  N.  T.,  and  that  your 
Honorable  Commission  afEord  such  other  relief  as  may  be  lawful,  necessary  and 
proper  in  the  premises.  Albany  Chamber  op  Commeece, 

Dated,  Albany,  October  19,  1911.        By  Edward  N.  McKinney,  President. 

Petition  Against  Express  Company  for  Free  Delivery  and  Pick-up 

Service. 

PUBLIC  SERVICE  COMMISSION  —  Second  Disteict, 


In  the  Matteb  of  the  Complaint  of  JOHN 
S.  FRIDGE  ET  XL.,  Residents  of  South 
Glens  Falls,  v.  NATIONAL  EXPRESS 
COMPANY  AS  TO  Delivery  and  Collection 
OF  Express. 


The  petition  of  John  S.  Fridge,  Alton  D.  Hartman,  Elmer  E.  Ormsby,  John  C. 
Malan  and  Charles  J.  Crannell,  respectfully  shows: 

1.  That  your  petitioners  are  residents  of  the  village  of  South  Glens  Falls,  Sara- 
toga county,  N.  Y.,  and  are  also  the  trustees  of  said  village. 

2.  That  the  National  Express  Company  is  a  corporation  engaged  in  the  collec- 
tion, transmission  and  delivery  of  express  matter  in  the  State  of  New  York  gen- 
erally, and  in  the  city  of  Glens  Falls  generally,  and  in  the  village  of  South  Glens 
Falls  in  part,  and  in  part  only. 

3.  That  the  city  of  Glens  Falls  and  the  village  of  South  Glens  Palls  are  adjoin- 
ing municipalities,  separated  only  by  the  Hudson  river  which  is  bridged  at  that 
point;  that  the  National  Express  Company  operates  in  the  city  of  Glens  Falls  and 
has  a  regular  ofBce  therein,  and  collects  in  the  city  of  Glens  Falls  express  matter 
for  shipment  therefrom,  and  receives  express  matter  at  Glens  Falls  and  delivers  it 
therein,  and  makes  said  collections  and  deliveries  by  vehicles  in  the  usual  manner, 
and  is  the  only  express  company  operating  in  said  city  or  in  South  Glens  Falls. 

4.  That  said  National  Express  Company  has  no  office  in  South  Glens  Falls  but 
the  residents  of  said  village  are  served  at  the  office  of  said  express  company  in  the 
city  of  Glens  Falls;  that  no  collection  or  delivery  of  express  matter  is  made  in 
South  Glens  Falls  except  that  said  company  makes  delivery  of  express  matter  to 
and  collection  of  express  matter  from  the  International  Paper  Company  and  also  at 
the  residence  of  the  superintendent  of  said  paper  company,  both  in  South  Glens 
Falls,  as  a  part  of  its  vehicle  system  aforesaid. 

5.  That  said  village  of  South  Glens  Falls  has  a  population  of  2,343,  thirty 
stores  and  other  places  of  business,  and  that  the  business  portion  of  South  Glens 
Falls  is  upon  the  same  street  as  the  office  of  the  International  Paper  Company  and 
that  said  office  is  in  the  business  part  of  South  Glens  Falls. 

6.  That  the  approximate  number  of  express  packages  received  by  said  company 
addressed  to  residents  of  South  Glens  Falls  is  on  the  average  from  160  to  190  per 
month. 

7.  That  annexed  hereto  is  a  map  of  the  city  of  Glens  Falls  and  village  of  South 
Glens  Falls ;  that  the  office  of  the  National  Express  Company  is  designated  thereon 
by  the  letter  X;  that  said  International  Paper  Company's  office  is  designated  on 
the  map  by  the  red  number  74,  while  the  residence  of  the  superintendent  of  said 
company  is  designated  by  the  red  number  87. 

8.  That  your  petitioners  have  petitioned  said  express  company  to  render  a  free 
delivery  service  to  all  residents  of  South  Glens  Falls  but  said  company  has  neg- 
lected and  refused  so  to  do. 

9.  That  public  necessity  and  convenience  require  that  said  express  company 
make  deliveries  of  express  matter  to  and  collections  from  all  parts  of  said  village. 
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Wherefore,  your  petitioners  pray  that  an  order  may  be  made  requiring  said 
National  Express  Company  to  render  a  free  delivery  and  collection  service  of 
express  matter  to  the  residents  of  the  'village  of  South  Glens  Palls. 
Dated,  November  25,  1910. 

John  S.  Fridge,  President, 
E.  E.  Ormsby,  Trustee, 
Chas.  J.  Crannell,  Trustee, 
A.  D.  Hartman,  Trustee, 
John  Malan,  Trustee. 
Fhedekick  M.  Beckwith,  Appearing  for  Petitioners, 

Office  and  Post-office  Address,  Glens  Falls,  N.  Y. 

Answer  of  Express  Company. 

PUBLIC  SERVICE  COMMISSION  —  Second  Disteiot. 


In  the  Matter  op  the  Complaint  or  JOHN 
S.  f  EIDGE  et  al.,  Eesidents  of  South 
Glens  Falls,  v.  NATIONAL  EXPRESS 
COMPANY  AS  TO  Delivebt  and  Collection 
of  Express. 


The  National  Express  Company  for  answer  to  the  complaint  herein  states: 

That  it  is  engaged  in  the  transportation  of  property  by  express  between  Glens 
Falls  and  various  other  points  in  the  State  of  New  York,  and  points  in  other  States ; 
and  that  so  far  as  the  city  of  Glens  Falls  is  concerned,  it  furnishes  a  pick-up  and 
delivery  service  to  all  parts  of  said  city  where  the  business  offered  to  it  is  sufficient 
to  justify  it  in  expending  the  money  necessary  to  furnish  such  service. 

Defendant  says  that  the  village  of  South  Glens  Falls  is  an  entirely  separate  and 
distinct  municipality  from  the  city  of  Glens  Falls,  being  separated  therefrom  by 
the  Hudson  river,  and  being  situated  in  another  county  of  the  State  of  New  York. 
Defendant  says  that  it  has  no  office  or  place  of  business  in  the  village  of  South 
Glens  Falls,  and  that  there  ia  no  railroad  station  or  depot  in  said  South  Glens  Falls, 
and  no  passenger  trains  arriving  at  or  departing  from  said  South  Glens  Falls  upon 
which  defendant  can  do  an  express  business. 

Defendant  says  that  in  the  conduct  of  its  business  it  endeavors  to  furnish  a  pick- 
up and  delivery  service  at  any  and  all  places  where  the  business  done  justifies  the 
expenditure  of  the  money  necessary  to  furnish  such  service;  and  defendant  says 
that  there  is  very  little  express  business  done  between  South  Glens  Falls  and  other 
points,  and  that  the  business  originating  at  or  destined  for  places  beyond  its  estab- 
lished pick-up  and  delivery  limits  in  the  city  of  Glens  Falls  is  not  sufficient  in 
amount,  and  the  charges  thereon  are  not  sufficient  to  pay  the  cost  of  furnishing  a 
pick-up  and  delivery  service  in  said  village  of  South  Glens  Falls  beyond  its  present 
limits. 

Defendant  says  further  that  to  require  it  to  extend  its  pick-up  and  delivery 
limits  as  prayed  for  in  the  petition  herein  would  be  to  require  it  to  do  its  business 
at  a  loss,  and  would,  therefore,  take  its  property  without  due  process  of  law  and 
without  just  compensation,  in  violation  of  the  Constitution  of  the  State  of  New 
York  and  of  the  Constitution  of  the  United  States. 

Defendant  says  further  that  it  believes  and  so  states  that  the  greater  proportion 
of  its  business  destined  to  or  originating  at  the  village  of  South  Glens  Falls  is  in- 
terstate business,  and  that  it  is  impracticable  and  impossible  to  separate  its  Statn 
from  its  interstate  business ;  that  in  the  handling  of  the  same  all  of  its  employees, 
horses,  wagons,  etc.,  handle  indiscriminately  both  its  State  and  interstate  business, 
and  that  to  require  it  to  put  on  a  pick-up  and  delivery  service  as  prayed  for  in  the 
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petition  herein  would  be  a  direct  burden  upon  and  regulation  of  interstate  com- 
merce in  violation  of  the  Constitution  of  the  United  States,  and  in  violation  of  and 
conflict  with  the  Act  to  Eegulate  Commerce,  as  amended  by  the  act  of  June  18 
1910. 

Whekefohe,  having  fully  answered,  defendant  prays  that  the  complaint  be  dis- 
missed. 

National  Express  Company, 
By  T.  B.  Harrison,  Its  Attorney, 
60  Wall  Street,  New  York  City. 

Petition  Under  Section  89  of  Public  Service  Act  for  Autliority  to  Issup 

Securities. 


In  the  Matter  or  the  Petition  of  the 
FULTON  COUNTY  GAS  *  ELEOTEIC 
COMPANY  Under  Section  69  or  the  Pub- 
lic SERVICE  Commissions  Law,  fob  Au- 
thority TO  Issue  $99,000  Par  Value  of 
Its  6%  Three- Year  Gold  Notes. 


To  Public  Service  Commission,  Second  District,  State  of  New  York: 

The  petition  of  the  Fulton  County  G-as  &  Electric  Company  respectfully 
shows  that: 

1.  Your  petitioner  is  a  corporation  organized  imder  article  6,  chapter  40  of  the 
General  Laws  of  the  State  of  New  York  (chapter  566,  Laws  of  1890,  as  subse- 
quently amended),  entitled  "The  Transportation  Corporations  Law;"  the  date 
of  its  incorporation  was  May  9,  1900,  and  the  terms  of  its  corporate  existence  is 
fifty  years;  its  post-oiSce  address  is  No.  18  East  Pulton  street,  Gloversville,  N.  Y. 

2.  Your  petitioner  has  entered  into  a  certain  agreement  dated  June  3,  1910,  with 
the  Mohawk  Hydro-Electric  Company,  Ephratah,  N.  Y.,  to  purchase  from  said 
company  power  to  supply  electric  current  for  lighting  and  power  in  the  cities  of 
Johnstown  and  Gloversville  and  the  towns  of  Johnstown,  Mayfield  and  Broadalbin, 
Fulton  county,  N.  Y.,  and  the  vicinity  thereof,  as  the  conduct  of  its  business  may 
require;  and  to  construct  and  maintain  a  transmission  line  from  the  power 
station  of  the  said  company,  in  Ephratah,  to  the  station  of  your  petitioner  at 
Gloversville.     Copy  of  agreement  is  hereto  attached,  marked  "  Exhibit  A." 

3.  Your  petitioner  proposes,  with  the  consent  of  your  Honorable  Commission, 
to  make  and  issue  its  three-year-old,  6  per  cent,  gold  notes  for  an  aggregate  prin- 
cipal sum  of  ninety-nine  thousand  dollars  ($99,000),  dated  March  1,  1910,  interest 
payable  on  September  1st  and  March  1st  in  each  year,  both  principal  and  interest 
to  be  payable  in  gold  coin  of  the  United  States  of  America,  said  notes  to  be  redeem- 
able at  the  option  of  your  petitioner,  on  September  1,  1910,  or  thereafter,  on  any 
interest  date,  at  their  par  value,  without  previous  notice  to  the  holders  thereof; 
said  notes  to  be  known  as  "  Series  B." 

4.  The  proceeds  of  the  sale  of  ninety-nine  thousand  dollars  ($99,000)  par  value 
of  the  said  6  per  cent,  three-year  gold  notes  are  to  be  used  to  provide  for  the  con- 
struction of  a  transmission  line  from  the  power  station  of  the  power  company,  in 
Ephratah,  to  the  station  of  your  petitioner,  in  Gloversville ;  for  the  procurement  of 
the  necescary  rights  of  way  therefor;  and  for  the  cost  of  building  a  substation 
adjacent  to  the  present  steam  plant  at  Gloversville  and  installing  therein  the  neces- 
sary apparatus  for  the  utilization  of  the  water  power  to  be  purchased  by  }'our  peti- 
tioner from  the  power  company,  all  as  fully  set  forth  in  schedule  incorporated  in  the 
affidavit  of  J.  E.  Hodgson,  attached  hereto  and  marked  "  Exhibit  B." 

5.  Your  petitioner  desires  the  consent  of  your  Honorable  Commission  to  the 
assignment,  without  cost  to  your  petitioner,  by  the  Mohawk  Hydro-Electric  Com- 
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pany  to  your  petitioner,  of  a  certain  franchise  or  consent,  dated  May  18,  1910, 
given  by  the  municipal  authorities  of  the  town  of  Ephratah  to  the  said  Mohawk 
Hydro-Electric  Company,  its  successors  and  assigns,  to  erect  and  maintain  poles 
and  wires  along  the  public  highways  of  said  town  for  conducting  and  distrbuting 
electricity  therein,  a  copy  of  said  franchise  or  consent  being  attached  to  this  pe- 
tition and  marked  "Exhibit  G." 

6.  The  company's  existing  facilities  and  services  are  fully  set  forth  in  the  an- 
nual report  of  the  company  to  the  Public  Service  Commission,  for  the  year  ended 
December  31,  1909,  which  is  on  file,  to  which  reference  is  hereby  made,  and  the 
same  made  a  part  of  this  petition. 

7.  Accompanying  this  petition  are  the  following  exhibits: 

(1)  Printed  copy  of  agreement  dated  June  3,  1910,  between  the  Mohawk 
Hydro-Electric  Company  and  Fulton  County  Gas  &  Electric  Company, 
marked  "  Exhibit  A  "  (page  6  of  this  application) . 

(2)  An  affidavit  of  J.  E.  Hodgson,  seting  forth  the  estimated  cost  of  the 
proposed  construction,  in  reasonable  detail,  marked  "  Exhibit  B "  (page  27 
of  this  application). 

(3)  Map  showing  the  route  of  the  steel  tower  line  and  wooden  pole  line 
from  power  house  at  Ephratah  to  substation  at  Gloversville,  marked  "  Ex- 
hibit C  "  (page  33  of  this  application) . 

(4)  List  of  properties  crossed  and  cost  of  pole  and  crossing  rights  steel 
tower  transmission  line  from  Ephratah  to  Gloversville,  marked  "  Exhibit  D  " 
(page  35  of  this  application). 

(5)  Sketch  showing  proposed  transmission  line  towers  from  Ephratah 
to  Gloversville  and  map  of  tower  line  showing  location  of  towers,  marked 
"  Exhibit  E  "   (page  36  of  this  application) . 

(6)  Sketch  of  proposed  Gloversville  sub-station  and  wiring  diagram, 
marked  "  Exhibit  F  "  (page  39  of  this  application) . 

(7)  Copy  of  ordinance  or  consent  granted  to  the  Mohawk  Hydro-Electric 
Company  of  the  town  board  of  the  town  of  Ephratah,  county  of  Fulton, 
dated  May  18,  1910,  giving  said  company  permission  to  erect  and  maintain 
poles  and  wires  along  the  public  highways  of  said  town  for  conducting'  and 
distributing  electricity  therein,  marked  "  Exhibit  G  "  (page  43  of  this  appli- 
cation). 

(8)  An  affidavit  of  Lewis  Lillie,  showing  the  amount  which  probably  can 
be  realized  from  the  sale  or  disposal  of  the  said  notes,  and  the  reason  for  the 
opinion  of  the  affiant,  marked  "  Exhibit  H  "  (page  47  of  this  application) . 

(9)  An  afiSdavit  made  by  four  of  the  directors  of  your  petitioner,  showing 
that  it  is  the  intention  of  your  petitioner  in  good  faith  to  use  the  proceeds  of 
the  notes  proposed  to  be  issued,  for  the  purposes  set  forth  in  the  petition, 
marked  "I"  (page  48  of  this  application). 

(10)  An  affidavit  of  G.  W.  Curran,  setting  forth  the  financial  condition  of 
your  petitioner,  marked  "Exhibit  J"  (page  49  of  this  application). 

Wherefore,  your  petitioner  respectfully  prays  that  your  Honorable  Commission 
grant  an  order  authorizing  the  assignment  by  the  Mohawk  Hydro-Electric  Company 
to  your  petitioner,  without  cost,  of  franchise,  dated.  May  18,  1910,  as  set  forth 
in  the. petition;  and  the  issuing  by  your  petitioner  of  $99,000  of  its  six  (6)  per  cent, 
three-year  gold  notes.  Series  "B,"  of  the  denomination  of  one  thousand  dollars 
($1,000)  each,  or  any  multiple  thereof,  for  the  purposes  and  uses  above  set  forth; 
and  stating  that  in  the  opinion  of  the  Commission  the  use  of  the  capital  to  be 
secured  by  the  issue  of  such  notes  is  reasonably  required  for  the  purposes  of  the 
corporation,  as  required  by  section  69  of  the  Public  Service  Commissions  Law. 

By  order  of  the  board. 

Gloversville,  June  3,  1910.       Fulton  County  Gas  &  Electeic  Company, 

W.  F.  Douthirt,  Secretary. 
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STATE  OF  PENNSYLVANIA, 
County  of  Philadelphia. 
W.  P.  DouTHiRT,  being  duly  sworn,  says  that  he  is  the  secretary  of  the  Fulton 
County  Gas  &  Electric  Company,  the  petitioner  herein  named;  that  he  has  read 
the  foregoing  petition,  subscribed  by  him,  and  knows  the  contents  thereof,  and- that 
the  same  is  true,  to  the  knowledge  of  deponent,  except  as  to  such  matters  therein 
stated  to  be  alleged,  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

(Signed)  W.  F.  Douthiet. 
Sworn  to  before  me,  this  3d 
day  of  June,  1910. 

(Signed)  F.  H.  MaoMioeeis,  Notary  Puilic. 

Petition  for  Rehearing. 

PUBLIC  SERVICE  COMMISiSION  —  Second  Distbict. 


FRANCIS  P.  LITHGOW 


COHOES  RAILWAY  COMPANY,  Relative 
TO  Passenger  Fare  Between  the  Cities 
OP  Albany  and  Rensselaer. 


To  the  Public  Service  Commission  of  the  State  of  New  York,  Second  District: 

Cohoes  Railway  Compeny,  the  respondent  in  the  above-entitled  matter,  hereby 
petitions  your  honorable  body  for  a  rehearing  in  said  matter  and  bases  its  petition 
upon  the  following  grounds: 

1.  It  alleges  error  in  the  decision  and  order  of  the  said  Commission  made  in  the 
above-entitled  matter,  November  22,  1910,  in  and  by  which  said  respondent  is 
directed  to  obey  and  conform  to  the  provisions  of  chapter  358  of  the  Laws  of  1905, 
entitled  "An  act  for  the  regulation  of  fares  of  electric  railroads  in  and  between 
the  cities  of  Rensselaer  and  Albany,  New  York,  and  to  provide  for  the  issue  of 
transfer  tickets  thereon,"  including  the  prohibition  in  said  act  against  the  exaction 
of  more  than  five  (5)  cents  per  passenger  as  total  compensation  for  the  transporta- 
tion of  passengers  in  each  direction  between  the  city  of  Rensselaer  and  the  city  of 
Albany,  and  without  any  additional  charge  whatsoever  for  any  part  of  the  service 
embraced  in  such  transportation  or  described  in  said  act. 

Such  decision  and  order  are  erroneous  in  that  on  the  facts  before  the  said  Com- 
mission the  said  respondent,  Cohoes  Railway  Company,  was  and  is  in  the  enjoyment 
of  a  contract  right  to  charge  a  six-cenit  fare  for  each  passenger  transported  by  it 
between  the  cities  of  Rensselaer  and  Albany,  of  which  it  cannot  be  deprived  by  the 
said  act  of  the  Legislature  or  by  the  decision  and  order  of  this  Commission. 

3.  It  alleges  error  in  the  said  decision  and  order  of  the  Commission  in  that  on 
the  facts  before  the  Commision  the  respondent  was  and  is  acting  as  the  agent  of  the 
Albany  and  Greenbush  Bridge  Company,  in  collecting  from  the  passengers  carried 
on  respondent's  cars  over  the  bridge  of  said  bridge  company  a  one-cent  bridge 
toll  and  that  it  only  collected  for  itself  a  five-cent  fare  for  each  passenger  carried 
in  its  cars  across  the  said  bridge,  and  on  the  facts  before  the  Commission  the  re- 
spondent was  and  is  conforming  to  the  provisions  of  the  said  chapter  358  of  the 
Laws  of  1905. 

3.  Such  decision  and  order  is  confiscatory  of  the  respondent's  property  and  prop- 
erty rights  in  that  it  will  reduce  the  receipts  of  the  respondent  below  its  operating 
expenses.    There  is  upward  of  one  hundred  and  twenty  thousand  dollars  ($120,000) 
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invested  in  the  railroad  property  operated  by  the  respondent  in  the  city  of  Rens- 
selaer, exclusive  of  the  respondent's  equipment,  and  its  capital  stock  is  one  hundred 
and  twenty  thousand  dollars  ($120,000),  on  which  no  dividend  has  been  paid, 
except  in  1909  and  1910,  when  a  four  (4)  per  cent,  dividend  was  paid  thereon, 
and  which  could  not  have  been  paid  except  by  the  collection  of  six  (6)  cents  per 
passenger  transported  by  it  between  the  cities  of  Eensselaer  and  Albany,  and  if 
said  act  of  the  Legislature  is  enforced  and  the  respondent  prohibited  for  charging 
or  collecting  more  than  five  (5)  cents  per  passenger  carried  by  it  between  said 
cities  and  has  to  pay  the  bridge  toll  therefrom  it  will  not  be  able  to  make  its 
operating  expenses.  That  the  balance  sheet  of  the  respondent  showed  a  deficit  on 
the  30th  day  of  June,  1905,  of  five  thousand  four  hundred  and  ninety-four  dollars 
and  nineteen  cents  ($5,494.19) ;  that  on  the  30th  day  of  June,  1910,  there  was  a 
surplus  of  thirteen  thousand  four  hundred  and  seventy-seven  dollars  and  thirty 
cents  ($13,477.30)  ;  that  there  was  paid  as  dividends  in  1909  and  1910,  nine  thou- 
sand six  hundred  dollars  ($9,600) ;  adding  this  to  the  surplus,  the  entire  amount 
of  net  earnings  of  the  company,  less  the  deficit  on  June  30,  1905,  for  the  six  years 
would  be  twenty-three  thousand  and  seventy-seven  dollars  and  thirty  cents  ($33,- 
077.30) ;  that  during  these  years  there  were  five  million  nine  hundred  and  forty-six 
thousand  eight  hundred  and  thirty-two  (5,946,832)  passengers  carried  over  the 
Albany-Greenbush  bridge;  that  the  amount  paid  to  the  Albany-Greenbush  Bridge 
Company  was  fifty-nine  thousand  four  hundred  and  sixty-eight  dollars  and  thirty- 
two  cents  ($59,468.32)  ;  that  if  this  amount  were  deducted  from  the  receipts  of 
the  company  it  would,  on  June  30,  1910,  show  for  these  years  'a  deficit  of  thirty- 
six  thousand  three  hundred  and  ninety-one  dollars  and  two  cents   ($36,391.02). 

Said  respondent  asks  the  Commission  for  an  opportunity  to  prove  these  facts  by 
proper  and  competent  evidence.  The  stipulated  facts  before  the  Commission  at  the 
time  its  said  decision  and  order  were  made  were  for  the  purpose  of  presenting  the 
legal  questions  argued  by  respondent  thereon,  viz. :  ( 1 )  That  it  was  in  the  enjoy- 
ment of  a  contract  right  to  charge  a  six-cent  fare  per  passenger  transported  by  it 
between  the  cities  of  Rensselaer  and  Albany,  and  (2)  that  it  collected  from  the  pas- 
sengers carried  by  it  over  said  bridge  five  (5)  cents  per  passenger  for  itself  and  one 
cent  for  the  bridge  toll  as  the  agent  of  the  bridge  company;  and  now  that  these 
questions  have  been  decided  by  the  Commission  adversely  to  the  respondent,  it 
asks  that  it  be  permitted  to  present  the  evidence  showing  the  above  facts,  on  the 
ground  that  the  consequences  resulting  from  compliance  with  such  decision  and 
order  will  be  that  the  respondent's  receipts  will  not  be  sufficient  to  meet  its  reason- 
able operating  expenses,  and  that  said  act  of  the  Legislature  is  also  unconstitu- 
tional, null  and  void,  for  the  reason  that  compliance  therewith,  as  it  is  interpreted 
by  the  Commission,  not  only  prevents  any  return  on  the  capital  invested  in  the  city 
of  Eensselaer,  but  will  so  reduce  the  respondent's  receipts  that  it  cannot  pay 
therefrom  its  expenses  of  operating  said  railroad  in  the  city  of  Rensselaer  and  be- 
tween the  cities  of  Eensselaer  and  Albany. 

For  the  reasons  stated  herein  the  respondent,  Cohoes  Railroad  Company,  prays 
that  a  rehearing  may  be  granted  in  this  proceeding,  and  that  until  such  rehearing 
is  had  the  said  decision  and  order  of  the  Commission  may  be  suspended. 

Dated,  November  29,  1910. 

CoHOEs  Railway  Company. 
By  Edgar  S.  Fassbtt,  General  Manager. 

Patrick  C.  Dttgan,  Attorney  for  Respondent,  598  Broadway,  Albany,  N.  Y. 

(Duly  verified  by  Edgar  S.  Fassett,  general  manager  of  Cohoes  Railway  Com- 
pany, November  29,  1910.) 
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Petition  for  Writ  of  Certiorari. 

SUPREME  COURT— Albany  County. 


In  the  Mattek  op  the  Application  op  THE 
DELAWARE  AND  HUDSON"  COMPANY 
POB  A  Weit  of  Cebtiorari  Dieected  to 
THE  Public  Service  Commission  of  the 
State  of  New  York,  Second  District,  in 
the  Matter  op  the  Complaint  op  the 
BUSINESS    MEN'S     ASSOCIATION     op 

TlCONDEKOGA. 


To  the  Supreme  Court  of  the  State  of  New  Yorh  : 

The  petition  of  the  Delaware  and  Hudson  Company  respectfully  shows  to  the 
court  the  following  facts  constituting  its  grievance  herein: 

1.  The  Delaware  and  Hudson  Company  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  is  authorized  to  own,  lease  and  operate 
railroads  in  that  State  and  is,  and  for  many  years  has  been,  engaged  in  the  opei- 
ation  of  railroad  in  the  State  of  New  York  as  owner  and  lessee. 

2.  The  New  York  &  Canada  Eailroad  Company  was  a  railroad  corporation 
organized  and  existuig  under  the  laws  of  the  State  of  New  York  and  was  the  owner 
of  a  railroad  from  Whitehall  to  Eouses  Point,  which  company  was  by  chapter  130 
of  the  Laws  of  1873  of  the  State  of  New  York  authorized  to  construct  a  branch 
road  from  its  main  line  at  or  near  Ticonderoga  to  the  foot  of  Lake  George,  after- 
wards designated  and  known  as  the  Baldwin  branch  and  to  charge  not  to  exceed 
seventy-five  (75)  cents  for  each  passenger  transported  over  it  and  not  to  exceed 
twenty-five  (25)  cents  for  each  passenger  traveling  from  or  to  Ticonderoga  village. 
Such  branch  road  was  constructed  and  it  and  the  main  line  of  the  New  York  & 
Canada  railroad  was  operated  by  your  petitioner  as  lessee  until  said  New  York 
&  Canada  Eailroad  Company  was  merged  with  the  Delaware  &  Hudson  Company. 
Such  branch  road  did  not  run  into  or  through  Ticonderoga  village  but  passed 
south  of  it  at  a  considerable  elevation  above  that  village. 

3.  The  Ticonderoga  Eailroad  Company  is  a  railroad  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York.  It  was  organized  under  the 
then  General  Eailroad  Law  December  13,  1889,  to  construct  a  railroad  from  a  point 
on  the  Baldwin  branch  of  the  New  York  &  Canada  railroad  into  the  village  of 
Ticonderoga,  and  such  road  was  thereafter  constructed.  By  chapter  4  of  the  Laws 
of  1890  of  the  State  of  New  York  the  Ticonderoga  Eailroad  Company  was  author- 
ized to  charge  a  fare  of  twenty-five  (25)  cents  per  person  for  passage  one  way  over 
the  whole  or  any  part  of  its  railroad. 

4.  August  13,  1890,  an  agreement  was  made  and  entered  into  between  the  Dela- 
ware and  Hudson  Company,  your  petitioner,  and  the  Ticonderoga  Eailroad  Com- 
pany in  and  by  which  the  latter  agreed  to  construct  a  railroad  from  said  Baldwin 
branch  into  the  village  of  Ticonderoga,  and  to  procure  the  necessary  legislation 
to  authorize  a  twenty-five  (25)  cent  rate  of  fare  for  passengers  thereon  to  be  charged. 
If  it  failed  to  procure  such  legislation  none  of  the  obligations  of  the  agreement 
were  to  become  binding  upon  said  the  Delaware  and  Hudson  Company.  Such 
last  named  company  on  its  part  agreed  if  such  legislation  was  obtained  to  operate 
such  railroad  during  the  corporate  existence  of  said  Ticonderoga  Eailroad  Com- 
pany charging  such  passenger  and  freight  rates  as  were  therein  stated.  Of  the 
revenue  derived  therefrom  it  was  to  receive  twenty-five  (25)  per  cent,  for  the  cost  of 
operating  said  railroad.  From  the  remaining  seventy-five  (75)  per  cent,  of  such 
revenue  it  was  to  pay  taxes  assessed  upon  the  property,  interest  on  the  bonds  of  the 
Ticonderoga  company  not  exceeding  one  thousand  eight  hundred  dollars  ($1,800) 
annually,  one  thousand  dollars  ($1,000)  annually  for  a  sinking  fund  to  pay  off  such 
bonds  and  a  dividend  of  five  (5)  per  cent,  annually  on  the  stock  of  that  company, 
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which  stock  was  thirty  thousand  dollars  ($30,000).  The  balance  remaining  was  to 
be  retained  by  your  petitioner  for  the  costs  of  extensions  and  improvements  to  such 
extent  as  it  might  find  them  to  be  necessary.  Under  such  agreement  your  petitioner 
has  operated  said  railroad,  collecting  twenty-five  (25)  cents  for  each  passenger 
transported  over  it.  It  has  annually  made  the  payments  required  in  said  agreement 
and  has  extended  and  improved  said  railroad  as  extension  and  improvement  seemed 
to  be  required.  In  so  doing  the  rate  of  passenger  fare  it  has  received  has  been  of 
material  value  in  securing  an  adequate  return  for  the  services  it  has  rendered  and 
is  required  to  render  under  said  contract  and  the  expenditures  it  has  made  and 
will  in  the  future  be  required  to  make  and  such  rate  of  passenger  fare  was  a 
material  and  substantial  inducement  for  your  petitioner  to  enter  upon  the  per- 
formance of  said  tontract  and  is  a  material  and  substantial  consideration  for  the 
continued  performance  thereof. 

5.  On  or  about  the  18th  day  of  December,  1908,  the  Business  Men's  Association 
of  Ticonderoga  filed  with  the  Public  Service  Commission  of  the  Second  District  of 
the  State  of  New  York  a  complaint  against  your  petitioner  charging  that  the 
twenty-five  (25)  cent  rate  of  passenger  fare  on  the  Ticonderoga  railroad  was  exces- 
sive, unreasonable  and  unjust  and  praying  that  an  order  might  be  made  by  that 
body  reducing  such  rate  of  passenger  fare  to  such  an  amount  as  would  be  just  and 
reasonable.  Your  petitioner  appeared  and  answered  such  complaint  denying  the 
right,  authority  or  jurisdiction  of  the  Public  Service  Commission  to  inquire  into 
the  reasonableness  of  said  rate  which  had  been  fixed  and  established  by  the  Legis- 
lature of  the  State  and  on  the  faith  of  which  your  petitioner  had  entered  upon  the 
performance  of  its  contract  with  the  Ticonderoga  Eailroad  Company  and  thereby 
became  bound  to  continue  the  performance  thereof  during  the  corporate  existence 
of  said  Ticonderoga  Eailroad  Company.  Such  claim  and  contention  on  the  part  of 
your  petitioner  was  overruled  by  said  Public  Service  Commission  and  thereafter 
and  on  the  22d  day  of  June,  1910,  said  Commission  made  a  decision  and  order  in 
said  matter  in  and  by  which  it  found  and  decided  the  twenty-five  (25)  cent  rate 
complained  of  was  unreasonable  and  unjust,  in  that  it  was  excessive  and  should  be 
reduced  to  fifteen  (15)  cents,  which  rate  it  found  and  decided  was  a  reasonable  rate 
to  be  thereafter  charged,  which  reduced  rate  it,  by  its  order,  made  effective  on  and 
after  July  11,  1910,  to  continue  in  efl'ect  to  July  11,  1912,  a  copy  of  which  order 
is  hereto  annexed  and  made  a  part  of  this  petition. 

6.  Thereafter  your  petitioner  applied  to  the  Public  Service  Commission  for  a 
rehearing  of  said  matter  because  of  alleged  errors  in  the  determination  and  decision 
made,  which  application  was  denied  on  the  7th  day  of  July,  1910,  but  the  date  of 
the  effectiveness  of  said  order  was  changed  to  July  18,  1910. 

7.  Your  petitioner  alleges  and  states  the  fact  to  be  that  the  aforesaid  order  of 
the  Public  Service  Commission  is  erroneous  and  illegal  and  that  said  Public  Service 
Commission  erred  to  the  prejudice  of  your  petitioner  in  making  the  same;  that 
it  is  erroneous  and  illegal  in  that  said  Public  Service  Commission  had  no  jurisdic- 
tion or  authority  to  reduce  or  change  the  rate  of  fare  the  Legislature  of  the  State 
of  New  York  had  by  its  act  authorized  said  Ticonderoga  Eailroad  Company  to 
charge  for  the  transportation  of  passengers  over  its  railroad.  Such  order  is  errone- 
ous in  that  the  rate  of  fare  so  fixed  by  the  Legislature  for  the  transportation  of 
passengers  over  said  Ticonderoga  railroad  was  and  is  presumed  to  be  a  reasonable 
rate  and  the  Public  Service  Commission  had  no  authority  and  right  to  determine 
and  decide  that  the  same  was  unreasonable.  Such  order  is  erroneous  in  this,  that 
your  petitioner  and  said  Ticonderoga  Eailroad  Company,  relying  upon  said  act  of 
the  Legislature,  authorizing  the  charging  of  a  twenty-five  (25)  cent  fare  for  trans- 
porting passengers  over  said  Ticonderoga  railroad,  entered  into  a  contract  for  the 
construction  and  operation  of  said  railroad  which  by  its  terms  is  to  continue  during 
the  corporate  existence  of  said  Ticonderoga  Eailroad  Company  in  which  such  rate 
of  passenger  fare  was  one  of  the  material  considerations  for  the  obligations  your 
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petitioner  therein  and  thereby  assumed,  which  contract  will  by  such  order  of  the 
Public  Service  Commission  reducing  such  rate  of  fare  from  twenty-five  (25)  to 
fifteen  (15)  cents,  be  impaired  to  the  harm  and  prejudice  of  your  petitioner.  Such 
order  is  erroneous  in  that  the  fixing  of  such  rate  by  the  Legislature  and  the  accept- 
ance thereof  by  said  Ticonderoga  Railroad  Company  in  constructing  its  railroad 
and  contracting  with  your  petitioner  for  its  operation,  and  by  your  petitioner  in 
obligating  itself  to  operate  said  railroad  during  the  corporate  existence  of  said 
Ticonderoga  Eailroad  Company  under  and  upon  the  terms  and  conditions  of  the 
contract  therefor,  hereinbefore  mentioned,  constituted  a  contract  which  the  Legis- 
lature could  not  thereafter  impair  by  any  legislation  directly  or  indirectly  affecting 
such  rate  of  fare,  which  contract  the  order  of  the  Public  Service  Commission, 
reducing  such  rate  of  fare  does  affect  and  impair. 

Your  petitioner  further  states  that  it  is  and  will  be  harmed  and  prejudiced  by 
said  order  in  that  its  compensation  for  operating  said  Ticonderoga  railroad  depends 
in  part  on  the  revenue  derived  from  passenger  transportation  over  said  railroad, 
which  revenue  will  be  reduced  by  the  reduction  of  the  rate  of  passenger  fare 
thereon  from  twenty-five  (25)  to  fifteen  (15)  cents. 

Your  petitioner  further  alleges  and  states  the  Ticonderoga  Eailroad  Company 
is  in  like  manner  prejudiced  and  harmed  by  said  order  as  the  amount  it  may  be 
entitled  to  receive  from  your  petitioner  and  may  be  entitled  to  have  your  petitioner 
account  for  under  the  hereinbefore  mentioned  contract  between  it  and  your  peti- 
tioner for  the  operation  of  said  railroad  depends  in  part  at  least  on  the  revenue 
derived  from  passenger  transportation  thereon,  and  such  amount  will  be  reduced 
by  the  enforcement  of  the  aforesaid  order  of  the  Public  Service  Commission. 

The  Ticonderoga  Eailroad  Company  was  not  a  party  to  this  proceeding  origi- 
nally, nor  was  it  brought  in  by  the  order  or  direction  of  the  Public  Service  Com- 
mission but  the  order  herein  complained  of  was  made  without  said  Ticonderoga 
Eailroad  Company  being  heard  with  reference  to  such  reduction  in  the  rate  of 
passenger  fare  on  its  road  and  for  that  reason  such  order  was  and  is  erroneous. 

Because  of  the  errors  herein  stated  your  petitioner  alleges  and  states  the  order 
of  the  Public  Service  Commission  made  June  83,  1910,  reducing  the  rate  of  pas- 
senger fare  on  the  Ticonderoga  railroad  from  twenty-five  (35)  to  fifteen  (15) 
cents  was  and  is  erroneous  and  illegal  and  should  be  set  aside  and  vacated. 

8.  Your  petitioner  further  states  it  has  no  right  of  appeal  from  said  order  of 
the  Public  Service  Commission  and  cannot  otherwise  have  the  same  judicially 
reviewed  than  by  a  writ  of  certiorari,  and  it  makes  and  presents  this  petition  to 
procure  the  issuance  of  such  writ. 

9.  Your  petitioner  states  the  foregoing  facts  herein  as  a  reason  for  applying,  in 
connection  with  the  issuance  of  a  writ  of  certiorari  to  review  said  order  of  the 
Public  Service  Commission  for  a  stay  in  the  operation  and  enforcement  of  said 
order  during  the  pendency  of  the  proceedings  to  review  the  same. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  issue  out  of  and 
from  this  court  directed  to  the  Public  Service  Commission  of  the  Second  District 
of  the  State  of  New  York  commanding  such  commission  to  certify  and  return  to 
this  court  the  record  and  proceedings  before  and  had  by  them  in  and  upon  the 
\  hearing  and  decision  of  the  matter  of  the  complaint  of  the  Business  Men's  Asso- 
ciation of  Ticonderoga  against  your  petitioner  for  a  reduction  of  the  rate  of  pas- 
senger fare  on  the  Ticonderoga  railroad  to  the  end  that  the  order  therein  made  by 
such  Commission  June  33,  1910,  reducing  the  rate  of  fare  on  the  Ticonderoga 
railroad  from  twenty-five  (35)  to  fifteen  (15)  cents  may  be  reviewed  and  reversed 
and  that  until  the  hearing  and  determination  upon  said  writ  the  enforcement  of 
said  order  of  the  Public  Service  Commission  may  be  stayed  upon  such  terms  and 
under  such  conditions  as  the  court  may  impose. 

Dated,  July  13,  1910.  The  Delaware  and  Hudson  Company, 

Lewis  E.  Caer,  Attorney.  By  C.  S.  Sims,  Second  Vice-President. 

(Add  verification.) 


QUIETING  TITLE  TO,  REAL  PROPERTY, 


REAL  PROPERTY  LAW,   §§   360-366. 
Source— Laws  of  1890,  chapter  503,  section  1. 

Consolidators'  note. — This  article  is  made  up  of  the  provisions  of  chapter  503  of  the. Laws 
of  1890,  entitled  "  An  act  to  quiet  the  title  to  real  property  in  certain  cases,  conveyed  pur- 
suant to  judicial  decree,  which  decree  has  been  lost  or  destroyed."  This  proceeding  has  never 
found  its  way  into  the  Code  of  Civil  Procedure  and  shows  the  haphazard  manner  in  which 
the  Code  of  Civil  Procedure  has  been  made  up.  It  is  a  proceeding  quite  as  important  as 
other  proceedings  in  the  Code  relating  to  real  property  and  yet  it  is  found  in  an  independent 
statute.  The  fact  is,  that  there  is  quite  as  many  so-called  proceedings  out  of  the  Code  as  in. 
The  proceeding  given  in  this  article  finds  a  natural  place  in  the  Real  Property  Law. 

There  are  no  reported  cases  under  this  statute,  and  it  is  deemed  unnecessary 

to  reprint  it  here.  

REAL  ESTATE  OF  CORPORATION,  SALE  OF. 
See  CoKPOKATE  Real  Estate,  Sale  of. 


REAL  PROPERTY,  CONDEMNATION  OF. 
See  Condemnation  of  Eeal  Peopeety. 


REAL  PROPERTY. 
See  Infant,  Sale  of  Real  Estate  of  ;  Coepoeate  Real  Estate,  Sale  of  ; 

DiSCHAEGE  OF  MoETGAGES  OF  ReCOED  ;   QuiBTING  TiTLE  TO  RbAL  PeOP- 

eety;  Summaby  Peoceedings  to  Recovee  Real  Peopeety. 


RECEIVER  OF  CORPORATION. 

See  CoEPOEATiON,  Receivee  of. 


REMOVAL  OF  TRUSTEE. 

See  Tbustee,  Resignation,  Removal,  and  Appointment  of. 


SALE  OF  CORPORATE  REAL  ESTATE. 
See  Coepoeate  Real  Estate,  Sale  of. 


SALE  OF  INFANT'S  REAL  ESTATE. 
See  Infant,  Sale  of  Real  Estate  of. 


SPECIAL  FRANCHISE,  ASSESSMENT  OF,  HOW  REVIEWED. 

See  Tax  Law,  Ceetioeaei  to  Review  Assessment. 


STATE  BOARD  OF  TAX  COMMISSIONERS,  PROCEEDINGS,  HOW  REVIEWED. 

See  Tax  Law. 


STATE  WRITS. 
See  Ceetioeaei  ;  Habeas  Coepus  and  Weit  of  Ceetioeaei  ;  Habeas  Coeptjs 
to  Being  up  a  Peeson  to  Testify;  Mandamus;  Peohibition;  State 

Weits  Enumeeated  and  Defined. 

[1637] 


STATE  WRITS,  ENUMERATED  AND  DEFINED. 

Aeticle.  

I.  State  writs  Enumerated  and  Defined.    §  I99i,  1639, 

§  1991.  State  writs  enumerated,  1639. 

II.  Regulations  as  to  state  Writs.    s§  i992-i996, 1998, 1643. 

§  1992.    To  he  under  seal  of  court,  1643. 

§  1993.  State  writs  at  the  instance  of  the  people,  1643. 

§  1994.  Relator,  when  joined  with  people;  how  styled,  1643. 

§  1995.  Parties  may  appear  by  attorneys,  1643. 

§  1996.  Allowance  to  be  indorsed  and  signed,  1643. 

§  1998.  When  writ  returnable,  1643. 

III.  SERVICE  OF  State  writs  and  Obedience  Thereto.    §§  1999-2006, 1646. 

§  1999.  How  served,  1646. 

§  2000.  Habeas  corpus,  how  served;  fees  and  undertaking,  when  required, 164:6. 

§  2001.  Fees  to  persons  not  officers,  1646. 

§  2002.  Last  two  sections  qualified,  1646. 

§  2003.  Mode  of  serving  writ,  when  person  conceals  himself,  1646. 

§  2004.  Person  served  to  obey  habeas  corpus,  1646. 

§  2005.  Id.;  as  to  certiorari,  1647. 

§  2006.   Time  of  returning  habeas  corpus,  1647. 

IV.  FINAL  ORDER  AND  ITS  ENFORCEMENT.     §§  1997,  2007,  1647. 

§  1997.  Final  order;  certain  proceedings  same  as  in  an  action,  1647. 
§  2007.  Punishment  for  non-payment  of  costs,  1648. 

gj,c.  SECTIONS  OF  THE  CODE  AND  WHERE  FOUND.  aet.  page. 

1991.  State  writs  enumerated 1  1639 

1992.  To  be  under  seal  of  court 2  1643 

1993.  State  writ  at  the  instance  of  the  people 2  1643 

1994.  Relator,  when  joined  with  people;  parties,  how  styled 2  1643 

1995.  Parties  may  appear  by  attorneys 2  1643 

1996.  Allowance  to  be  indorsed  and  signed 2  1643 

1997.  Final  order;  certain  proceedings  same  as  in  actions 4  1647 

1998.  When  writ  returnable 2  1643 

1999.  How  served 3  1646 

2000.  Habeas  corpus,  how  served;  fees  and  undertaking,  when  required 3  1646 

2001.  Fees  to  persons  not  officers 3  1646 

2002.  Last  two  sections  qualified 3  1646 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc 3  1646 

2004.  Person  served  to  obey  habeas  corpus 3  1646 

2005.-  Id.;  as  to  certiorari 3    1647 

2006.  Time  of  returning  habeas  corpus 3     1647 

2007.  Punishment  for  non-payment  of  costs 4    1648 

These  provisions  relative  to  State  writs  generally  and  vfhich  are  applicable 
to  two  or  more  of  the  writs  so-called,  precede  the  special  provisions  relative 
thereto.  This  is  not  practicable  under  the  alphabetical  arrangement  adopted 
in  this  work  and  as  it  wil  be  necessary  to  refer  frequently  to  these  provisions, 
the  sections  relative  to  the  different  writs  follow,  with  page  of  these  volumes. 

[1638] 


1639 

WRIT.  CODE  SECTION.  PAGE. 

Habeas  corpus  to  testify 2008-2014 1215 

Habeas  corpus 2015-2066 1219 

Mandamus 2067-2090 1348 

Prohibition 2091-2102 1546 

Certiorari  to  review 2120-2148 242 

ARTICLE  I. 

STATE  WRITS  ENUMERATED  AND   DEFINED.     §    1991. 
§  1991.    State  writs  enumerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or  to  answer;  the  writ  of  habeas 
corpus,  and  the  writ  of  certiorari,  to  inquire  into  the  cause  of  detention;  the  writ  of  manda- 
mus; the  writ  of  prohibition;  the  writ  of  assessment  of  damages,  which  is  substituted  for 
the  writ  heretofore  known  as  the  writ  of  ad  quod  damnum;  and  the  writ  of  certiorari  to 
review  the  determination  of  an  inferior  tribunal,  which  may  be  called  the  writ  of  review, 
shall  hereafter  be  styled,  collectively,  State  writs. 

The  title  of  the  writs  enumerated  in  this  chapter  is  new  under  the  Code  of 
Civil  Procedure,  but  the  writs  are  all  of  comnion-law  origin.  All  these  writs 
formerly  ran  in  the  King's  name  and  now  run  in  the  name  of  the  people  under 
the  title  "  'State  Writs,"  which  was  first  applied  in  the  proposed  revision  of  the 
Code  submitted  by  the  Code  Commission,  of  which  David  Dudley  Field  was 
the  head,  in  1853. 

The  section  relative  to  this  matter  provided,  "  The  writs  heretofore  known 
as  prerogative  writs  so  far  as  they  are  hereafter  to  be  recognized  shall  be  de- 
nominated State  Writs/'  That  report  provided  for  a  change  in  the  names  of 
the  various  writs,  by  which  writ  of  certiorari  was  to  be  known  as  the  "  Writ 
of  Review  of  Inferior  Jurisdiction;"  the  writ  of  mandamus  it  was  provided 
should  be  thereafter  denominated  the  "  Writ  of  Mandate ;"  the  writ  of  ad  quod 
damnum  was  to  be  known  as  the  "  Writ  of  Assessment  of  Damages,"  and  the 
writ  of  habeas  corpus  as  the  "  Writ  of  Deliverance  from  Imprisonment." 
Every  other  writ  of  habeas  corpus  was  abolished.  The  old  names,  however, 
were  retained  in  the  revision  of  1880  except  the  writ  "  ad  quod  damnum," 
which  became  the  "  Writ  of  Assessment  of  Damages." 

It  must  be  observed  that  the  scope  of  all  these  writs,  with  the  possible  ex- 
ception of  the  writ  of  habeas  corpus,  has  been  very  greatly  modified  from  time 
to  time  by  the  custom  and  usage  of  the  courts  and  by  statutory  enactment 
The  Code  now  defines  their  nature  and  limits  the  circumstances  under  which 
they  may  issue. 

The  object  of  retaining  the  writs  as  such  in  any  of  these  proceedings  is  not 
at  all  clear,  since  every  object  sought  to  be' accomplished  by  the  writ  can  be  and 
is  brought  about  in  all  other  proceedings  by  the  granting  and  service  of  an 
order  made  by  the  court.  As  these  writs  can  only  issue  by  special  order  of  the 
court,  they  simply  create  an  unnecessary  complication  by  reason  of  the  require- 
ment for  their  formal  preparation  and  service,  as  they  can  only  be  based  upon 
an  order  which  would  be  in  these  cases,  as  in  all  others,  quite  sufBcient  of  itself 
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without  the  additional  labor  imposed  by  requiring  the  seal  of  the  court,  which 
certainly  adds  nothing  to  their  authority  or  validity. 

As  they  stand,  however,  as  a  part  of  the  practice  they  must  be  recognized  and 
considered  in  any  proceeding,  of  which  they  constitute  one  of  the  requisites,  as 
being  absolutely  necessary  to  its  enforcement. 

The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify  or  answer,  serves 
a  convenient  purpose  in  practice,  which  is  fully  described  in  its  title ;  its  origin 
and  history  have  no  especial  interest,  and  its  use  is  much  restricted. 

The  writ  of  habeas  corpus  and  the  ancillary  writ  of  certiorari,  which  must 
not  be  confounded  with  the  ordinary  writ  of  review  bearing  that  title,  take  a 
leading  place  in  the  history  of  the  common  law.  The  habeas  corpus  is  one  of 
the  oldest  of  the  common-law  writs,  traces  of  it  being  found  as  early  as  1374. 
The  writ  of  habeas  corpus  is  an  ancient  and  legal  writ.  Oro.  Car.  466.  In 
Bacons  Abridgment ^  vol.  3,  p.  42,  and  Comyn's  Digest,  vol.  4,  p.  336,  the 
writ  of  habeas  corpus  is  said  to  be  awarded  to  have  the  body  and  cause  of  one 
imprisoned  removed  to  some  superior  jurisdiction  which  hath  the  authority  to 
examine  the  legality  of  the  commitment.  It  went  under  various  names,  as  the 
habeas  corpus  ad  subjiciendum,  which  issued  in  criminal  cases;  the  habeas 
corpus  ad  faciendum  ad  recipiendum,  which  issued  only  in  civil  cases;  the 
habeas  corpus  ad  respondendum,  where  the  person  was  confined  in  jail  for  a 
cause  of  action  accruing  in  an  inferior  court,  and  a  third  person  had  a  cause 
of  action  against  him;  and  the  habeas  corpus  ad  deliberandum  ad  recipien- 
dum, which  lay  to  remove  the  person  to  the  proper  place,  or  the  county  where 
he  had  committed  some  criminal  offense. 

The  writ  as  it  now  exists  dates  back  to  the  time  of  Charles  II.  One  of  the 
notable  instances  of  its  use  was  the  case  of  John  Wilkes,  in  1763,  he  having 
been  arrested  for  publishing  a  treasonable  and  seditious  newspaper.  The  writ 
was  sued  out  on  the  ground  that  no  name  was  inserted  in  the  warrant  issued 
for  his  arrest. 

The  writ  was  issued  in  this  State  as  early  as  1787,  on  the  ground  that  the 
commitment  did  not  specify  the  offense  charged. 

The  statute  of  Charles  II.  was  followed  in  the  first  statute  enacted  in  this 
State  in  1787;  this  was  amended  in  1818,  and  again  in  1828.  The  subsequent 
revisions  have  been  slight,  the  Code  of  Civil  Procedure  having  adopted  sub- 
stantially the  previous  statutes. 

The  Constitution  of  the  United  States  provides  (art.  1,  §  9,  clause  2) : 
"  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  requires  it,"  thus  recog- 
nizing the  existence  of  the  remedy;  and  in  1789,  Congress  passed  an  act  de- 
fining the  jurisdiction  of  the  Federal  courts  in  issuing  the  writ. 

In  People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140,  Justice  Jenks  dis- 
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cusses  the  origin  and  importance  of  the  writ  of  habeas  corpus,  stating :  "  That 
it  is  well  termed  the  greatest  writ  of  the  common  law  because  it  assures  the 
greatest  personal  liberty  by  simple  and  direct  process  available  to  every 
citizen,"  citing  English  authorities  and  writers  as  to  the  value  of  the  writ  and 
the  language  of  Kent  that  the  value  of  the  writ  of  habeas  corpus  is  that  per- 
sonal liberty  is  not  left  to  rest  for  its  security  upon  general  and  abstract  declara- 
tions of  right.  The  opinion  cites  and  discusses  numerous  authorities  upon  the 
use  and  application  of  the  writ. 

The  writ  of  certiorari,  to  inquire  into  the  cause  of  the  detention,  is  in  aid  of 
the  writ  of  habeas  corpus,  and  provided  for  by  the  same  article  of  the  Code  of 
Civil  Procedure. 

This  writ  should  not  be  confused  with  the  writ  of  certiorari  to  review  which 
is  defined  later  and  regulated  by  sections  2120^2148.  The  latter  section  re- 
stricts the  provisions  relative  thereto  to  the  review  of  civil  matters  except  as 
to  a  criminal  contempt  of  court.  People  ex  rel.  Manning  v.  Hogan,  34  Misc. 
24,  69  Supp.  451. 

The  writ  of  mandamus  seems  originally  to  have  been  a  mandate  from  the 
sovereign  directing  the  performance  of  a  specific  act  by  a  subject.  By  Comyn's 
Digest,  vol.  5,  p.  21,  mandamus  is  defined  as  a  prerogative  writ  introduced  to 
prevent  disorder  from  a  failure  of  justice  and  defect  of  police,  and  ought  to  be 
used  on  all  occasions  where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be  one;  while  Bacon's 
Abridgment,  vol.  4,  p.  497,  defines  mandamus  as  a  writ  commanding  execution 
of  an  act  where  otherwise  justice  would  be  obstructed  or  the  King's  charter 
neglected,  issuing  regularly  in  cases  relating  only  to  the  public  and  the  govern- 
ment, and  is,  therefore,  termed  a  prerogative  writ.  It  is  defined  by  Blackstone 
as  ''  In  general  a  command  issuing  in  the  King's  name  from  the  Court  of  the 
King's  Bench  and  directed  to  any  person,  corporation,  or  inferior  court  of 
jurisdiction  within  the  King's  dominions,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their  office  or  duty,  and  which  the 
Court  of  King's  Bench  has  previously  determined,  or  at  least  supposes  to  be 
consonant  to  right  or  justice." 

Lord  Mansfield  said:  "A  mandamus  is  a  prerogative  writ  to  the  aid  of 
whicli  the  subject  is  entitled  upon  a  proper  case  previously  shown  to  the  satis- 
faction of  the  court.  There  is  no  doubt  that  where  a  party,  who  has  a  right, 
has  no  other  specific  legal  remedy,  the  court  will  assist  him  by  issuing  this 
writ."    Bex  v.  Ashen,  Burr.  486. 

I  The  Code  of  Civil  Procedure  has  defined  fully  the  practice  on  this  writ, 
which  theretofore  was  regulated  partially  by  the  common-law  rules,  partially 
by  the  Kevised  Statutes,  and  in  part  by  the  Code  of.  Procedure.  The  writ 
of  mandamus  is  a  legal  writ,  and  the  forms  of  procedure  and  the  rules  which 
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governed  in  the  Court  of  Chancery  have  no  application  to  it.    People  ex  rel. 
V.  French,  3  Civ.  Pro.  180. 

Bacon's  Abridgment,  vol.  5,  p.  446,  says  of  the  writ  of  prohibition,  that  its 
object  is  the  preservation  of  the  right  of  the  King's  crown  and  courts,  and  the 
ease  and  quiet  of  the  subject ;  its  object  is  to  keep  the  several  courts  within  the 
limits  and  bounds  of  their  jurisdictions  prescribed  by  the  laws  and  statutes  of 
the  realm.  The  writ  of  prohibition,  while  but  rarely  used,  was  declared  by 
Judge  Selden  in  Quimbo  Appo  v.  The  People,  20  N.  Y.  531,  "  an  ancient  and 
valuable  writ,  and  one,  the  use  of  which  in  all  proper  cases  should  be  upheld' 
and  encouraged."  It  was  employed  in  England  from  the  earliest  times,  being 
issued  only  from  the  King's  Bench,  and  mainly  ran  to  the  ecclesiastical  courts. 
It  lies  to  inferior  tribunals  to  restrain  judicial  but  not  ministerial  acts.  It  has 
been  materially  modified  by  the  Code,  and  the  practice  under  it  simplified  and 
defined. 

The  writ  of  ad  quod  damnum,  or  assessment  of  damages,  was  a  writ  used  to 
inquire  whether  a  grant  intended  to  be  made  by  the  King  would  be  to  the 
damage  of  him  or  others.  Comyn,  vol.  1,  p.  398.  There  is  in  this  State  but  a 
single  reported  case  previous  to  the  Code  of  Civil  Procedure ;  by  the  Code  the 
details  of  the  practice  were  largely  modified. 

A  certiorari  is  an  original  writ  issuing  out  of  Chancery  or  the  King's  Bench, 
directed  in  the  King's  name  to  the  judges  or  officers  of  inferior  courts,  com- 
manding them  to  return  the  records  of  a  cause  depending  before  them,  to  the; 
end  that  the  party  may  have  the  more  sure  and  speedy  justice  before  him,  ov 
such  justices  as  he  shall  assign  to  hear  the  cause.  Bacons  Abridgment,  title 
"  Certiorari." 

The  Courts  of  Chancery  and  King's  Bench  might  award  a  certiorari  to  re- 
move a  proceeding  from  any  inferior  court,  whether  of  an  ancient  or  newly- 
created  jurisdiction,  unless  the  statute  or  charter  which  created  them  exempted 
them  from  such  jurisdiction  (Bacons  Abridgment,  vol.  1,  p.  561) ;  or  as  said 
hy^Comyn  Digest,  vol.  2,  p.  185,  the  writ  of  certiorari  was  an  original  writ 
issuing  out  of  Chancery  or  King's  Bench,  when  the  King  would  be  certified  of 
any  record  in  any  other  court  of  record. 

At  common  law  this  writ  removed  the  proceeding  to  the  court  issuing  the; 
writ,  which  then  took  cognizance  of  the  matter  as  an  original  proceeding,  and 
heard  and  determined  it  as  such.  With  us,  however,  it  is  a  writ  of  review  of 
the  determination  of  an  inferior  board  or  tribunal.  Its  functions  have  been 
narrowed  from  time  to  time  by  provisions  for  review  of  determinations  of  the 
different  courts  by  appeal,  and  by  the  Code  of  Civil  Procedure  it  is  only  made 
applicable  to  cases  where  no  appeal  will  lie. 

The  writ  of  certiorari  to  inquire  into  the  cause  of  detention,  and  the  writ  of 
certiorari  to  review  a  determination  of  an  inferior  tribunal  are  separate  and 
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distinct  writs.    People  ex  rel.  Taylor  v.  Seaman,  8  Misc.  153.     See  this  case 
for  the  distinction  between  these  two  writs. 

Though  the  writ  of  prohibition  is  retained  among  the  State  writs  by  this 
section  (Code  Civ.  Pro.  §  1991),  it  was  said  by  the  commissioners  that  the  writ 
had  survived  its  practical  utility,  and  that  all  the  benefits  of  the  writ  may  be 
obtained  by  means  of  injunction.  The  court  says  that  the  writ  is  confined  to 
a  narrow  field  of  operation.  People  ex  rel.  Baldwin  v.  Ooldfogle,  23  Civ.  Pro. 
419,  62  St.  Kep.  70,  30  Supp.  296. 

ARTICLE  II. 

REGULATIONS  AS  TO  STATE  WRITS.     §§  1992-1996,  1998. 

§  1992.  To  he  under  seal  of  court,  1643. 

§  1993.  State  writs  at  the  instance  of  the  people,  1643. 

§  1994.  Relator,  when  joined  with  people;  how  styled,  1643. 

§  1995.  Parties  may  appear  by  attorneys,  1643. 

§  1996.  Allowance  to  be  indorsed  and  signed,  1643. 

§  1998.  When  writs  returnable,  1643. 

§  1993.    State  writ  at  the  instance  of  the  people. 

Where  a  State  writ  is  required,  in  an  action  or  special  proceeding,  civil  or  criminal,  to 
which  the  people  are  a  party,  or  in  which  they  are  interested,  it  may  he  awarded  upon  the 
application  of  the  attorney-general,  or  of  the  district  attorney  having  charge  of  the  action 
or  special  proceeding;  and  the  indorsement  of  the  allowance  thereof  must  state,  that  it  was 
issued  on  such  an  application. 
§  1994.    Relator,  when  joined  with  people;  parties,  how  styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the  State;  but  where  it  is  awarded 
upon  the  application  of  a  private  person,  it  must  show  tliat  it  was  issued  upon  the  rela- 
tion of  that  person.     The  officer  or  other  person,  against  whom  the  writ  is  issued,  shall  be 
styled  the  defendant  therein. 
§  1992.    To  be  under  seal  of  court. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by  which  it  is  awarded.  Where 
it  is  allowed  by  a  judge  out  of  court,  and  is  returnable  before  a  court  of  record,  it  must  be 
issued  under  the  seal  of  the  court  before  which  it  is  returnable.  Where  it  is  returnable 
before  a  judge  out  of  court,  or  before  a  body  or  tribunal,  other  than  a  court  of  record,  it 
must  be  issued  under  the  seal  of  the  Supreme  Court.  Where  the  seal  of  the  Supreme  Court 
is  to  be  used,  as  prescribed  in  this  section,  it  may  be  the  seal  of  the  county  wherein  the  writ 
is  awarded,  or  wherein  it  is  returnable. 
§  1996.    Allowance  to  be  indorsed  and  signed. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is  awarded,  or  the  judge  who  allows 
such  a  writ  out  of  court,  as  the  case  may  be,  must  sign  an  allowance  thereof  indorsed  there- 
upon, stating  the  date  of  the  allowance. 
I  1995.    Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  a  State  writ,  may  appear  by  attorney, 
with  like  effect  as  in  an  action  brought  in  the  Supreme  Court;  but  a  return  to  such  a  writ 
must  be  made  under  the  hand  of  the  defendant,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  or  where  the  court  or  judge,  for  good  cause  shown  by  affidavit, 
otherwise  directs.  Where  the  attorney-general  or  the  district  attorney  does  not  appear  for 
the  people,  the  attorney  for  the  relator  is  deemed  also  the  attorney  for  the  people. 
§  1998.    When  writ  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act,  a  State  writ  may  be  made 
returnable  forthwith,  or  on  a  future  day  certain,  as  the  case  requires. 
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Section  1992  is  a  substantial  re-enactment  of  2  Eevised  Statutes,  574,  section 
74,  except  that  certain  writs  are  there  enumerated  by  name.  The  writs  and 
return  thereto  were  required  to  be  sealed  under  the  earlier  practice.  See  as  to 
mandamus,  4  Bacon's  Abridgment,  498  j  as  to  return  to  certiorari  under  seal 
of  tribunal  to  which  it  is  directed,  1  Bacon's  Abridgment,  571. 

The  provision  of  section  1992  is  tantamount  to  the  statute  making  the  seal 
of  the  county  the  seal  of  the  Supreme  Court.  In  practice  the  writ  will  ordi- 
narily issue  from  the  Supreme  Court,  except  in  case  of  habeas  corpus,  where 
the  writ  is  frequently  allowed  by  county  judges  or  other  judicial  officers  having 
jurisdiction,  but  in  those  cases  it  is  ordinarily  returnable  before  the  judge  out 
of  court. 

Though  a  writ  of  habeas  corpus  is  required  by  the  Code  of  Civil  Procedure, 
section  1992,  to  be  issued  under  the  seal  of  the  Supreme  Court,  section  24  also 
declares  that  the  omission  of  the  seal  does  not  render  the  writ  void  or  voidable. 
People  ex  rel.  Jenkins  v.  Kuhne,  57  Misc.  30,  107  Supp.  1020. 

A  writ  of  certiorari  to  review  the  determination  of  an  inferior  tribunal  is  a 
State  writ,  which  by  the  express  provision  of  the  statute  is  required  to  be  issued 
under  the  seal  of  the  court  before  which  it  is  returnable.  A  writ  is  not,  how- 
ever, void  by  reason  of  this  defect,  which  may  be  cured  by  amendment.  People 
ex  rel.  v.  Assessors  of  Town  of  Herkimer,  6  Civ.  Pro.  297. 

The  writ  of  mandamus  is  a  State  writ,  and  should  be  issued  in  the  name  of 
the  people  of  the  State,  but  where  it  is  awarded  upon  the  application  of  a 
private  person  it  must  show  that  it  was  issued  upon  the  relation  of  that  person. 
People  ex  rel.  Mason  v.  Bd.  of  Supervisors,  45  Hun,  62. 

The  provisions  as  to  the  time  of  return  to  the  writ  of  mandamus  will  be 
found  at  section  2072;  those  as  to  return  to  writ  of  certiorari  at  section  2132; 
those  as  to  writ  of  prohibition  at  section  2095.  The  rule  in  King's  Bench  as 
to  certiorari  was  that  it  was  returnable  the  first  day  of  the  next  term.  Comyn's 
Digest,  vol.  2,  p.  192.  The  writ  at  common  law  must  have  been  signed  before 
sealing.  2  Salkeld,  434.  By  statulte  of  Charles  II.  the  writ  of  habeas  corpus 
must  be  indorsed,  and  if  not  signed  by  the  judge,  need  not  be  obeyed.  Cow.  672. 

When  the  writ  is  issued  on  behalf  of  the  people,  and  on  their  application, 
the  papers  after  the  petition  will  be  entitled  "  The  People  of  the  State  of  New 
York,  against  the  person  named  as  Defendant."  On  mandamus  so  entitled 
brought  by  the  Attorney-General,  the  ajEdavit  was  entitled  in  the  proceeding. 
In  case  where  a  private  person  is  relator,  the  title  is  "  The  People  ex  rel. 
Richard  Stokes,  against  George  Young,  Sheri£f ;"  the  party  suing  out  the  writ 
is  termed  the  relator. 

In  Matter  of  Fenton,  58  Misc.  303,  section  1994  is  cited  as  to  the  proper 
manner  in  which  the  proceeding  should  be  entitled.     In  that  case  the  applica- 
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tion  was  for  a  writ  of  prohibition  against  the  commissioner  and  assistant  com- 
missioner of  agriculture,  and  it  is  held  that  the  proceeding  should  have  been  en- 
titled "  The  People  of  the  State  of  New  York  on  the  Eelation  of  Henry  Fen- 
ton,  etc.  vs.  C.  A.  Wieting  and  John  H.  Grant,  as  Commissioner  and  Assistant 
Commissioner  of  Agriculture." 

In  view  of  the  provisions  of  Code  of  Civil  Procedure,  section  1994,  that  a 
State  writ  awarded  upon  the  application  of  a  private  person  must  show  that  it 
was  issued  upon  the  relation  of  that  person,  the  defect,  in  the  motion  papers  of 
the  company,  that  they  are  entitled  only  in  the  name  of  "  The  People  "  and  do 
not  name  the  company  as  relator  or  in  any  manner,  is  a  mere  irregularity  which 
does  not  diminish  the  right  to  the  writ,  upon  a  proper  case  made,  and  cannot 
in  such  case  preclude  its  subsequent  issue  in  the  form  required  by  the  Code. 
People  ex  rel.  Monticello  Tel.  Co.  v.  Trustees^  35  Misc.  675. 

Where  a  writ  of  mandamus  is  awarded  upon  the  application  of  a  private  per- 
son and  he  appears  as  relator,  the  proceeding  is  purely  one  to  enforce  a  civil 
remedy,  and  the  people  are  present  merely  as  a  formal  party  and  their  presence 
is  due  to  the  survival  of  a  form  which  has  long  since  ceased  to  have  any  signifi- 
cance or  utility.  The  real  party  in  in'terest  is  the  relator  in  such  a  case.  Peo- 
ple ex  rel.  Sherwood  v.  Bd.  Canvassers^  129  N.  Y.  360;  cited  People  ex  rel, 
Lehmaier  v.  Interurban  B.  Co.,  85  App.  Div.  407  (412). 

Under  section  1995  a  party  to  a  special  proceeding,  instituted  by  a  State 
writ,  may  appear  by  attorney  with  like  effect  as  in  an  action  brought  in  the 
Supreme  Court.  So  held  in  People  ex  rel.  Sherrill  v.  Ouggenheimer,  29  Misc. 
553,  where  it  is  further  held  that  members  of  common  council  have  a  right  to 
appear  by  an  attorney  other  than  a  corporation  counsel. 

The  form  of  indorsement  may  be,  under  sections  1993,  1995 :  "  The  within 
writ  allowed  this  Slat  day  of  March,  1911." 

(Signed)  Geoeqb  Addington, 

Albany  County  Judge. 

Or 

"  The  within  writ  allowed  this  31st  day  of  March,  1911,  on  the  application 
of  KoUin  B.  Sanford,  district  attorney  of  Albany  county. 
(■Signed)  Gboegb  Addington, 

Albany  County  Judge." 

This  indorsement,  which  is  usually  accompanied  by  a  formal  order  that  the 
writ  issue,  is  the  authority  for  signature  of  the  clerk  and  affixing  the  seal. 
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ARTICLE  III. 

SERVICE  OF  STATE  WRITS  AND  OBEDIENCE  THERETO.     S§  1999-2006. 

§  1999.  How  served,  1646. 

§  2000.  Habeas  corpus,  how  served;  fees  and  undertaking,  when  required,  1646. 

§  2001.  Fees  to  persons  not  officers,  1646. 

§  2002.  Last  two  sections  qualified,  1646. 

§  2003.  Mode  of  serving  writ,  when  person  conceals  himself,  1646. 

§  2004.  Person  served  to  obey  Jiabeas  corpus,  1646. 

§  2005.  Id.;  as  to  certiorari,  1647. 

§  2006.  Time  of  returning  habeas  corpus,  1647. 

§  1999.     How  seivel 

Except  where  special  provision  is  otherwise  made  in  this  act,  a  State  writ  must  he  person- 
ally served,  in  like  manner  as  a  summons,  issued  out  of  the  Supreme  Court;  and  each  pro- 
vision of  this  act,  relating  to  the  personal  service  of  such  a  summons  upon  a  defendant, 
applies  to  the  service  of  a  State  writ. 
§  200O.    Habeas  corpus,  how  served;  fees  and  undertaking,  when  required. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of  the  age  of  twenty-one  years  and 
upwards.  Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ  tenders  to  the  officer,  the  fees 
allowed  by  law  for  bringing  up  the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect  that  the  surety  will  pay  the  charges  of 
carrying  back  the  prisoner,  if  he  shall  be  remanded;  and  that  the  prisoner  will  not  escape 
by  the  way,  either  in  going  to,  remaining  at,  or  returning  from  the  place  to  which  he  is  to 
be  taken.  The  sum  so  specified  must  be,  at  least,  twice  the  sum  for  which  the  prisoner  is 
detained,  if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be  one  thousand 
dollars. 
§  2001.    Fees  to  persons  not  ofScers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed  to  any  person  other  than  a 
sheriff,  coroner,  constable,  or  marshal,  may,  in  its  or  his  discretion,  require  the  applicant,  in 
order  to  render  the  service  thereof  complete,  to  pay  the  charges  of  bringing  up  the  prisoner. 
In  that  case,  the  amount  of  the  charges,  not  to  exceed  the  fees  allowed  by  law  to  a  sheriff 
for  a  similar  service,  must  be  specified  in  the  certificate  allowing  the  writ. 
§  2002.     Last  two  sections  qualified. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the  writ  is  allowed  upon  the 
application  of  the  attorney-general  or  a  district  attorney. 
§  2003.     Mode  of  serving  writ,  when  person  conceals  himself,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  article  second  or  article 
third  of  this  title,  may  be  served  by  delivering  it  to  the  person  to  whom  it  is  directed. 
If  he  cannot  be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at  the  jail  or  other 
place  in  which  the  prisoner  is  confined,  with  any  under  ofllcer,  or  other  person  of  proper  age, 
liaving  charge,  for  the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or 
charges  for  bringing  up  the  prisoner.  If  the  person  upon  whom  the  writ  ought  to  be  served 
keeps  himself  concealed,  or  refuses  admittance  to  the  person  attempting  to  serve  it,  it  may 
be  served  by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of  his  dwelling-house, 
or  of  the  place  where  the  prisoner  is  confined.  In  that  case,  the  service  is  complete,  without 
tendering  the  fees  or  charges  for  bringing  up  the  prisoner. 
§  2004.     Person  served  to  obey  habeas  corpus. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete  service  of  a  writ  of  habeas 
corpus  is  made,  as  prescribed  in  this  article,  must  obey  and  make  return  to  the  writ,  accord- 
ing to  the  exigencies  thereof,  whether  it  is  directed  to  him  or  not.  Any  other  person,  upon 
whom  such  a  writ  is  served,  having  the  custody  of  the  individual  for  whose  benefit  it  was 
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issued,  must  obey  and  execute  it,  according  to  the  command  thereof,  without  requiring  any 
bond,  or  the  payment  of  any  charges,  except  such  as  are  specified  in  the  certificate  allowing 
the  writ. 
5  2005.    Id.;  as  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed  in  this  title,  is  served,  must, 
in  like  manner,  upon  payment  or  tender  of  the  fees  allowed  by  law  for  making  a  return  to 
the  writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding,  to  be  annexed  thereto, 
obey  and  return  the  writ,  according  to  the  exigency  thereof. 
§i  2006.    Time  of  returning  habeas  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain,  the  return  must  be  made  at 
the  time  and  place  specified  therein.  Where  such  a  writ  is  returnable  forthwith,  at  a  place 
within  twenty  miles  of  the  place  of  service,  the  return  must  be  made  and  the  prisoner  must 
be  produced,  within  twenty-four  hours  after  service;  and  the  like  time  must  be  allowed  for 
each  additionel  twenty  miles. 

The  service  of  writs  as  regulated  by  section  1999  must  conform  to  section 
426.  A  State  writ  may  be  served  upon  Saturday  half-holiday.  People  ex  rel. 
Village  of  Fulton  v.  Supervisors  of  Oswego,  15  Civ.  Pro.  381. 

By  the  statute  of  Charles  II.,  if  a  habeas  corpus  was  served  on  an  officer  hav- 
ing the  custody  of  a  person,  he  was  bound,  in  three  days  iafter  delivery,  if 
within  twenty  miles,  or  in  ten  days  if  above  twenty  and  under  a  hundred  miles, 
or  in  twenty  days  if  above  a  hundred  milee,  to  return  the  writ  and  bring  the 
body  according  to  the  command  of  the  writ.     Comyn's  Digest,  vol.  4,  p.  331. 

The  form  of  indorsement  given  under  section  1996  may  be  used  under  sec- 
tion 2001,  adding,  "  and  the  charges  for  bringing  up  said  prisoner,  three  dol- 
lars, are  directed  to  be  paid  by  the  petitioner  as  a  condition  thereof." 

Section  2003  relates  entirely  to  the  use  of  the  writ  of  habeas  corpus,  and  the 
writ  of  certiorari  when  used  as  an  ancillary  writ  to  inquire  into  the  cause  of 
detention,  and  is  in  aid  of  personal  liberty  as  secured  by  habeas  corpus. 

Where  relator  was  in  sheriff's  custody,  the  service  of  a  writ  of  habeas  corpus, 
directed  to  the  sheriff  and  jail  warden  where  relator  was  confined,  on  the 
warden  only  unless  the  sheriff  could  not  be  found,  is  insufficient,  since  the 
sheriff,  having  the  legal  custody  of  relator,  was  entitled  to  personal  service 
under  Code,  section  1999,  providing  that  such  writs  shall  be  personally  served 
as  a  summons  out  of  the  Supreme  Court,  and  section  2004,  requiring  the  sheriff 
to  make  return  to  the  writ  when  complete  service  is  made  upon  him.  People 
ex  rel  Mooney  v.  Walsh,  1  Supp.  143,  15  Civ.  Pro.  19,  21  Abb.  K  C.  302, 

note. 

ARTICLE  IV. 
FINAL  ORDER  AND  ITS  ENFORCEMENT.    5§  1997,  8007. 

§  1997.  Final  order;  certain  proceedings  same  as  in  an  action,  1647. 

§  2007.  Punishment  for  non-payment  of  costs,  1648. 

§  1997.    Final  order;  certain  proceedings  same  as  in  actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special  proceeding  instituted  by 
State  writ,  is  styled  a  final  order.  The  provisions  of  this  act,  relating  to  amendments, 
motions,  and  intermediate  orders,  in  an  action,  are  applicable  to  similar  acts  in  such  a  special 
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proceeding;   except  where  special  provision  is  otherwise  made  therein,  or  where  the  pro- 
ceeding is  repugnant  to  the  object  of  the  State  writ,  or  the   mode  of  procedure  thereunder. 
§  2007.     Punishment  for  non-payment  of  costs. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a  final  order,  made  in  a  special 
proceeding  instituted  by  a  State  writ,  except  where  a  peremptory  writ  of  mandamus  is 
awarded,  after  the  issuing  of  an  alternative  mandamus,  the  person  required  to  pay  the 
same  may  be  punished  for  a  contempt  of  the  court  awarding  them,  or  of  which  the  judge 
awarding  them  is  a  member,  as  if  the  final  order  was  a  final  judgment  of  the  court. 

Under  the  provisions  of  the  Code,  section  1997,  the  court  has  ample  au- 
thority to  grant  amendments  either  to  an  alternative  or  peremptory  writ  of 
mandamus  in  furtherance  of  justice.  A  mandamus  has  sometimes  been  styled 
a  mandatory  execution  to  carry  into  effect  the  final  order  of  the  court,  and  if 
an  execution  be  issued  in  ^any  case  for  too  large  an  amount  or  otherwise  em- 
bracing too  much,  it  cannot  be  questioned  that  it  is  in  the  discretion  of  the 
court  to  amend  or  vacate  it  entirely.  People  ex  rel.  Husbrouclc  v.  Supervisors 
of  Dutchess,  135  IST.  T.  522  (534);  48  St.  Kep.  533.  Though  the  power 
of  amendment  given  by  section  723  of  the  Code  of  Civil  Procedure  does  not  in- 
clude special  proceedings  as  a  class,  yet  it  does  apply  to  part  of  section  1997, 
and  special  proceedings  instituted  by  State  writ.  People  ex  rel.  B.  E,  R.  Co. 
V.  Bd.  of  Assessors,  10  App.  Div.  394;  People  ex  rel.  Moller  v.  Marsh,  21  App. 
Div.  88.  This  power  of  amendment  is  broad  enough  to  include  an  amendment 
as  to  parties  as  well  as  amendments  to  the  petition.  People  ex  rel.  Benedict  v. 
Roe,  25  App.  Div.  110. 

In  People  ex  rel.  McDonald  v.  Clausen,  50  App.  Div.  286,  the  court,  in  dis- 
cussing the  right  to  amend  an  alternative  writ  of  mandamus,  held  that  section 
1997  applies  only  where  special  provision  is  not  otherwise  made  in  the  Code, 
and  as  special  provision  is  made  for  an  application  to  amend  such  alternative 
writ,  the  general  provisions  assimilating  the  practice  in  these  special  proceed- 
ings to  civil  actions  applies,  citing  People  ex  rel.  Lower  v.  Donovan,  135  N.  Y. 
78. 

Where  a  judgment  of  a  court-martial  is  brought  into  Supreme  Court  by  a 
writ  of  certiorari,  and  there  reversed,  the  respondent  is  personally  liable  for  the 
costs  awarded  by  the  final  order  and  may  be  adjudged  guilty  of  a  contempt  if 
he  failed  to  pay  them  after  a  demand  therefor  has  been  made.  In  re  Leary,  30 
Hun,  394.  Where  a  person  is  required  to  pay  costs  under  section  2007,  he 
may  be  punished  for  a  contempt  of  the  court  awarding  the  costs.  This  is 
directory  merely  and  the  court  will  inflict  such  punishment  only  when  in  its 
judgment  it  is  proper  to  do  so.  In  a  statute  making  a  failure  to  pay  the  costs 
of  a  proceeding  punishable  as  a  contempt,  permissive  expressions  should  not  bo 
construed  as  mandatory  and  requiring  the  infliction  of  the  punishment.  Peo- 
ple V,  Masonic  Guild  &  Mut.  Benefit  Assoc,  '2,'2,  Civ.  Pro.  74,  18  Supp.  806. 


STOCK  OF  CORPORATION,  APPRAISAL  OF. 

See,  CoEPORATiON,  Appeaisax.  of  Stock  op. 


SUMMARY   PROCEEDINGS   TO   RECOVER   THE    POSSESSION 

OF  LAND.* 

Article.  

I.  WHEN  TENANT  MAY  BE  REMOVED.     §  2231;  Labor  Law,  §  94;  Real 

Property  Law,  §  228.     Laws  1889,  ch.  357,  §  1,  1651. 
Subd.  1.  Code  and  statutory  provisions,  and  how  construed,  1651. 

§  2231.  When  tenant  may  be  removed,  1651. 

§  94,  Labor  Law.   Tenant  factories,  1652. 
Subd.  2.  By  and  against  whom  proceeding  can  be  maintained,  1653. 
Subd.  3.   Tenant  holding  over  his  term;  notice  to  quit,  when  required,  1662, 

§  2231,  subd.  1.    When  tenant  may  be  removed,  1651. 

§  2236.    Notice  to  be  given  in  certain  cases,  1662. 

§  228,  Real  Property  Law,  1663. 
Subd.  4.  When  tenant  fails  to  pay  rent,  taxes,  or  assessments,  1669. 

§  2231,  subds.  2  and  3.    When  tenant  may  be  removed,  1652. 
Subd.  5.  Insolvency  and  use  of  premises  as  a  bawdy-house,  1674. 

§  2231,  subds.  4  and  5.    When  tenant  may  be  removed,  1652. 

II.  WHEN  Person  continuing  in  possession  of  Real  Property  May 
Be  Removed,    §  2232,  1675. 

Subd.  1.  Sale  on  execution  or  under  foreclosure,  1675. 

§  2232,  subds.  1  and  2.  Person  holding  over  land  sold,   etc.,  may  be 
removed,  1675. 
Subd.  2.  Property  held  or  worked  on  shares,  1678. 

§  2232,  subd.  3.  Person  holding  over  land  sold,  etc.,  may  be  removed,  1675. 
Subd.  3.  Removal  of  squatters,  1678. 

§  2232,  subd.  4.  Person  holding  over  land  sold,  etc.,  may  be  removed,  1675. 

in.  forcible  Entry  and  detainer.    §§  2233,  2245,  1679. 

§  2233.  Id.;  case  of  forcible  entry  or  detainer,  1679. 
§  2245.  Issues  upon  forcible  entry  or  detainer,  1679. 
IV.  Jurisdiction.     §§  2234,  2246,  Municipal  Court  Act,   Laws  1902,   §   1, 
subd.  12,  1688. 
§  2234.  Application;  to  whom  made,  1688. 
§  2246.  In  New  York  district  court,  cause  may  be  transferred  to  another 

court  for  trial,  1688. 
Municipal  Court  Act  {Laws  1902,  §  1,  subd.  12).  Jurisdiction,  1688. 
V.   PETITION  BY  PERSON  ENTITLED  TO  POSSESSION.     §§  2235-2237,  1692. 
§  2235.  Petition  by  person  entitled  to  possession,  1692. 
§  2236.  Notice  to  be  given  in  certain  cases,  1692. 
§  2237.  Petition  by  neighbor  of  bawdy-house,  etc.,  1692. 
VL  PRECEPT,  AND  HOW  SERVED.     §§  2238-2243,  1701. 
Subd.  1.  The  precept,  1701. 
§  2238.  Precept,  1701. 
§  2239.  Id.;  in  New  York  city,  1701. 
Subd.  2.  Precept  how  served,  1703. 
§  2240.  Id.;  how  served,  1703. 

§  2241.  Duty  of  persons  to  whom  copy  of  precept  is  delivered,  1703. 
§  2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,  etc., 

1704. 
§  2243.   Proof  of  service  of  precept,  1704. 

*  As  to  all  proceedings  of  a  routine  character,  the  stationers  furnish  blanks,  and  as  to  other  cases  It  is  imposnble 
to  anticipate  the  peculiar  circumstances  which  will  arise,  hence  no  precedents  are  given, 

[1649] 
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VII.     ANSWER  AND  DEFENSES.     §  2244,   1707. 

§  2244.  Answer,    1707. 
VIII.   TRIAL,  EVIDENCE  AND  MATTERS  OF  PRACTICE.     §§  2247,  2248,  1718. 
Subd.  1.   Trial  and  adjournment,  1718. 
§  2247.   Trial,  1718. 
§  2248.  Adjournment,  1718. 
Subd.  2.  Evidence,  1722. 
Subd.  3.  Matters  of  practice,  1726. 
IX.  FINAL  ORDER,  AND  ITS  EFFECT.     §§  2249,  2250,  2264,  1728. 
Subd.  1.   The  final  order,  1728. 

§  2249.  Final  order  upon  trial,  1728. 
§  2250.  Amount  of  costs;  how  collected,  1728. 
Subd.  2.  Effect  of  final  order,  1730. 

§  2264.  Application  of  this  title;  effect  of  final  order,  1730, 
X.  THE  WARRANT  AND  ITS  EFFECT  UPON  THE  LEASE.     §§  2251-2253,  1734. 
§  2251.   Warrant  to  dispossess  defendant,  1734. 
§  2252.  Execution  of  warrant,  1734. 
§  2253.   When  warrant  cancels  lease;  exception,  1734. 
XI.   STAY  OF  PROCEEDINGS.     §§  2254,  2255,  2265,  1738. 
Subd.  1.  Stay  of  warrant,  1738. 

§  2254.  Warrant;  when  and  how  stayed,  1738. 
§  2255.    Undertaking ;  how  disposed  of,  1738. 
Subd.  2.  Injunction,  1739. 

§  2265.  How  proceedings  under  this  title  to  be  stayed,  1739. 
Xn.  REDEMPTION.     §§  2256-2259,  1744. 

§  2256.  Redemption  by  lessee,  1744. 

§  2257.  Id.;  by  creditor  of  lessee,  1745. 

§  2258.    The  last  two  sections  qualified,  1745. 

§  2259.  Order  to  be  made  thereupon;  liability  of  person  redeeming,  1745. 

XIII.  APPEAL  AND  Restitution.    §§  2260-2263, 1748. 

§  2260.  Appeal,  1748. 

§  2261.  Effect  of  appeal  limited  in  certain  cases,  1748. 

§  2262.  Warrants;  how  stayed  on  appeal,  1748. 

§  2263.  Appellate  court  may  award  restitution;  action  for  damages,  1748. 

SEC.                                SECTIONS  OF  THE  CODE  AND  WHERE  FOUND.  j^^.^  p^^qe. 

2231.  When  tenant  may  be  removed 1  1651 

2232.  Person  holding  over  land  sold,  etc.,  may  be  removed 2  1675 

2233.  Id.;  in  case  of  forcible  entry  or  detainer 3  1679 

2234.  Application;  to  whom  made 4  1688 

2235.  Petition  by  person  entitled  to  possession 5  1692 

2236.  Notice  to  be  given  in  certain  cases 1, 5,  1667, 1692 

2237.  Petition  by  neighbor  of  bawdy-house,  etc 5  1692 

2238.  Precept 6  1701 

2239.  Id.;  in  New  York  city 6  1701 

2240.  Id.;  how  served 6  1703 

2241.  Duty  of  person  to  whom  copy  of  precept  is  delivered 6  1703 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,  etc 6  1704 

2243.  Proof  of  service  of  precept 6  1704 

2244.  Answer 7  1707 

2245.  Issues  upon  forcible  entry  or  detainer 3  1679 

2246.  In  New  York  district  court  cause  may  be  transferred  to  another  court  for  trial 4  1688 

2247.  Trial 8  1718 

2248.  Adjournment 8  1718 


SUMMARY    PEQCEEDINGS    TO    BECOVEK    THE    POSSESSION    OS    LAND.       1651 

2249.  Final  order  upon  trial 9  1728 

2250.  Amount  of  costs;  how  ooUectedi 9  1728 

2251.  Warrant  to  dispossess  defendant 10  1734 

2252.  Execution  of  warrant 10  1734 

2253.  When  warrant  cancels  lease;  exceptioni 10  1734 

2254.  Warrant;  when  and  how  stayed.  .• 11  1738 

2255.  Undertaking;  how  disposed  ot. 11  1738 

2256.  Eedemption  by  lessee 12  1744 

2257.  Id.;by  creditor  of  lessee 12  1745 

2258.  The  last  two  SBctiona  qualified 12  1745 

2259.  Order  to  be  made  thereupon;  liability  of  person  redeeming. 12  1745 

2260.  Appeal 13  1748 

2261.  Effect  of  appeal  Umited  in  certain,  cases 13  1748 

2262.  Warrants;  how  stayed. on  appeal 13  1748 

2263.  Appellate  court  may  award  restitutiom;  action  for  damages 13  1748 

2264.  AppUcation  of  this  title;  effeet  of  final  order 9  1730 

2265.  How  proceedings  under  this  title  to  be  stayed 11  1739 

ARTICLE  I. 

WHEN  TENANT  MAY  BE  REMOVED.      §S  2231,  2236;  Labor  Law,  |  94;  Real  Property 

Law,,  §  228. 

Subd'.  1.  Code  and  statutory  promsions,  and  haw  construed,  1.6S1. 

§  2231.  When  tenant  may  be  removed,  1651. 

§      94,  Labor  Law.   Tenant  factories,  1652. 
Subd.  2.  By  and  against'  wham  proceeding  can  be  maintained,  1653. 
Subd.  3.  Notice  to  quit  to  tenant,  h&lding'  over  his  term,  when,  requiredi,  1662, 

§  2231,  subd.  1.  When  tenant  may  be  removed,  1651. 

§  2236,  Notice  to  be  given  in  certain  cases,  1662. 
L.  188&,    CA.357.,  §1,1662. 

§  228,  Real  Property  Law,  1663. 
Subd.  4.  When  tenant  fails  to  pay  rent,  taxes  or  assessments,  1669. 

§  2231,  subds.  2  and  3.  When  tenant  may  be  removed,  1652. 
Subd.  5.  Insolvency  and  use  of  premises  as  a  bawdy-house,  1674. 

§  2231,  subds.  4,  5,  When  tenant  may  be  removed,  1652. 

Subd.  1.    Code  and  Statutory  Provisians,  and  How  Construed.    §2231; 

§  94,  Labor  Law. 

§  2231.    When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of 
a  year,  or  for  one  or  more  years,  of  real  property,  including  a  specific  or  undivided  portion  of 
a  house,  or  other  dwelling,  and  his  assigns,  under-tenants,  ojt  legal  representatives,  may  be 
removed  therefrom,  as  prescribed  in  this  title: 

1.  Where  he  holds  over  and  continues  in  possession  of  the  demised  premises,  or  any  portion 
thereof,  after  the  expiration  of  his  term,  without  the  permission  of  the  landlord;  including, 
elsewhere  than  in  the  city  of  New  Tork  and  Brooklyn,  a  case  where  the  person  ta  be  removed 
became  the  occupant  of  the  premises  as  a  servant  or  employe  and  the  relation  of  master 
and  servant  or  employer  and  employe  has  been  lawfully  terminated  or  the  time  fixed  for 
such  occupancy  by  the  agreement  between  the  parties,  has  expired;  but  if  by  such  agree- 
ment the  servant  was  permitted  to  occupy  such  premises  for  a  period  beyond  the  term  of 
employment  such  removal  shall  not  be  had  under  this  subdivision  unless  such  period  so  per- 
mitted for  occupancy  has  expired,  or  the  relation  of  master  and  servant  or  employer  and 
employe  was  lawfully  terminated  before  the  expiration  of  such  term  of  employment;  but 
nothing  in  this  subdivision  contained  shall  be  construed  as  preventing-  the  removal  of  such 
occupant  in  any  other  lawful  manner. 

Vol.  11  —  41 
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3.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the  payment  of 
rent,  pursuant  to  the  agreement  under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  last  three  days'  notice  in  writing,  requiring,  in  the  alternative, 
the  payment  of  the  rent,  or  the  possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  prescribed  in  this  title  for  the 
service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues  in  possession  of  the  demised 
premises,  or  any  portion  thereof,  after  default  in  the  payment,  for  sixty  days  after  the 
same  shall  be  payable,  of  any  taxes  or  assessment  levied  on  such  demised  premises  which 
he  has  agreed  in  writing  to  pay  pursuant  to  the  agreement  under  which  the  demised  premises 
are  held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments  has  been  made,  or  at 
least  three  days'  notice  in  writing,  requiring,  in  the  alternative,  the  payment  thereof  and  of 
any  interest  and  penalty  thereon,  or  the  possession  of  the  premises,  has  been  served,  in 
behalf  of  the  landlord,  upon  the  lessee,  as  prescribed  in  this  title  for  the  service  of  a  precept. 
An  acceptance  of  any  rent  by  the  lessor  or  his  legal  representative  shall  not  be  construed  as 
a  waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or  assessments,  so  as  to  preclude  the 
lessor  from  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years  or  less,  has,  during 
the  term,  taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a, 
bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied  as  a  bawdy- 
house  or  house  of  assignation  for  lewd  persons,  or  for  any  illegal  trade  or  manufacture,  or 
other  illegal  business. 

Labor  Law,  §  94.     Tenant  factories. 

.  The  lessee  or  tenant  of  any  part  of  a  tenant  factory  shall  permit  the  owner,  his 
agents  and  servants,  to  enter  and  remain  upon  the  demised  premises  whenever  and  so  long 
as  may  be  necessary  to  comply  with  the  provisions  of  law,  responsibility  for  which  is 
by  this  section  placed  upon  the  owner ;  and  his  failure  or  refusal  so  to  do  shall  be  a  cause  for 
dispossessing  said  tenant  by  summary  proceedings  to  recover  possession  of  real  property, 
as  provided  in  the  Code  of  Civil  Procedure.  And  whenever  by  the  terms  of  a  lease  any 
lessee  or  tenant  shall  have  agreed  to  comply  with  or  carry  out  any  of  such  provisions,  his 
failure  or  refusal  so  to  do  shaU  be  a  cause  for  dispossessing  said  tenant  by  summary  pro- 
ceedings as  aforesaid. 

Section  94  of  the  Labor  Law,  enacted  as  an  amendment  to  said  law  in  1900, 
gives  to  landlords  a  new  remedy  by  summary  proceedings,  but  does  not  give 
them  any  new  rights. 

Such  remedy  is  available  to  a  landlord  under  a  lease  made  before  the  passage 
of  the  amendment  which  added  said  section  to  the  Labor  Law.  Mandel  v.  Cott- 
fried,  63  Misc.  246,  116  Supp.  666. 

This  title  of  the  Code  is  a  substitute  for  two  articles  of  the  Eevised  Statutes, 
the  first  treating  of  "  forcible  entries  and  detainers,"  and  the  second  of  sum- 
mary proceedings  to  recover  the  possession  of  land  in  other  cases.  The  revisers 
deemed  separate  and  distinct  proceedings  unnecessary,  and  have  embodied  the 
necessary  steps  to  obtain  possession  of  real  estate  in  a  summary  manner,  in  a 
single  statutory  enactment.  They  have  also  included  the  substance  of  a  large 
number  of  amendatory  acts,  and  much  condensed  the  provisions  by  amend- 
ments to  the  language  used,  and  the  consolidation  of  similar  provisions  relating 
to  separate  subjects,  as  well  as  by  the  omission  of  what  they  deemed  superfluous 
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provisions.  These  proceedings  are  entirely  statutory,  and  must  be  conducted 
in  strict  accordance  with  the  law.  Miner  v.  Burling,  32  Barb.  540;  Coats- 
worth  V.  Thompson,  5  St.  Eep.  809. 

The  statute  relating  to  summary  proceedings  was  designed  to  provide  the 
landlord  with  a  simple,  expeditious,  and  inexpensive  means  of  regaining  pos- 
session of  his  premises  in  cases  where  the  tenant  refused  upon  demand  to  pay 
rent,  or  where  he  wrongfully  held  over  without  permission  after  the  expiration 
of  his  term.  The  effect  of  the  Code  revision  was  to  bring  the  proceedings 
within  the  range  of  our  remedial  procedure,  and  not  to  render  them  more 
technical  than  they  were  before.  While  they  are  still  statutory  proceedings,  in 
the  prosecution  of  which  the  requirements  of  the  statute  must  be  met,  they 
should  not  be  so  restricted  as  to  destroy  the  remedy  which  they  are  designed  to 
afford.     Reich  v.  Cochran,  201  N.  Y.  450,  aff'g  139  App.  Div.  931. 

A  summary  proceeding  is  a  special  proceeding.  It  is  not  an  action,  although 
it  is  analogous  in  its  purpose  and  scope  to  an  action.  Code  Civ.  Pro.,  §§  2235^ 
2264,  3333,  3334;  People  v.  Hamilton,  39  N.  Y.  107;  Dorschel  v.  Burhly,  18 
Misc.  240,  41  Supp.  389 ;  Decker  v.  Sexton,  19  Misc.  59,  43  Supp.  167 ;  Lauria 
V.  Capohicmco,  39  Misc.  441,  80  iStipp.  203. 

The  question  to  be  determined  in  summary  proceedings  to  recover  possession 
of  real  property  is  whether  the  relation  of  landlord  and  tenant  exists,  and 
whether  the  landlord  or  the  tenant  has  the  present  right  of  possession.  Where 
that  relation  is  established,  the  tenant  cannot  defeat  the  landlord's  remedy  by 
evidence  tending  to  establish  title  in  himself.  Quinn  v.  Quinn,  46  App.  Div. 
241,  61  Supp.  684. 

The  statutes  conferring  the  remedy  by  summary  proceedings  given  to  land- 
lords against  their  tenants,  being  in  derogation  of  the  common-law  rights  of  the 
tenant,  must  be  construed  strictly  against  the  landlord,  but  not  as  regards  the 
tenant.     Matter  of  Flewellen  v.  Lent,  91  App.  Div.  430,  86  Supp.  919. 

Subd.  2.    By  and  Against  Whom  Proceedings  Can  be  Maintained. 

The  statute  applies  only  where  the  conventional  relation  of  landlord  and 
tenant  exists,  not  in  every  case  where  ownership  is  in  one  and  possession  in 
another ;  but  only  where  he  who  is  in  possession  has,  by  some  act  or  agreement, 
recognized  the  other  as  his  landlord,  and  assumed  the  character  of  a  tenant 
under  him,  so  that  he  is  not  at  liberty  to  dispute  his  title.  It  must  be  by  agree- 
ment and  not  by  operation  of  law.  People  v.  Annis,  45  Barb.  304 ;  Benjamin 
V.  Benjamin,  5  N.  Y.  383 ;  Roach  v.  Cosine,  9  Wend.  227 ;  People  v.  Cushman, 
1  Hun,  73 ;  8im^  v.  Humphrey,  4  Denio,  185 ;  People  v.  Bigelow,  11  How.  83 ; 
People  V.  Hovey,  4  Lans.  86;  Livingston  v.  Tanner,  14  E".  Y.  64;  Doolittle  v. 
Eddy,  7  Barb.  74;  Keneda  v.  Gardner,  3  Barb.  589;  People  v.  Simpson,  37 
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Barb.  432;  Evertson  v.  Button,  5  Wend.  2S1 ;  Wright  y.  Mosher,  16  Wend- 
454;  People  v.  Simpson,  28  N":  Y.  S5;  Russell  v.  Russell,  32  How.  400i 

The  existence  of  the  conventional  relation  of  landlord  and  tenant  is  neces- 
sary for  the  maintenance  of  summary  dispossess  proceedings^  and  such  relation 
is  not  established  by  an  agreement  between  parties  that  one  shall  have' the  use 
of  premises  in  consideration  of  making  repairs  and  boarding  the  owner. 
Schreiber  v.  Goldsmith,  35  Misc.  45,  TO  Supp.  236. 

The  relation  of  landlord  and  tenant^  must  exist  in  order  to  maintain  summary 
proceedings.     McLoughlin  v.  Steurwald,  30  Misc.  103,  61  Supp,  872. 

The  relation  of  landlord  and  tenant  may  be  implied  from  the  receipt  of  rent 
from  persons  who  are  in  possession'  of  the  premises.  Weinhaner  v.  Eastern 
Brewing  Co.,  85  Suppj  354. 

The  relation  of  landlord  and,  tenant  exists  between  the  lessee,  or  his  assignee, 
and  the  assignee  or  grantor  of  the  lessor,  provided  such  relation  existed'  between 
the  original  parties.  Birdsall  v.  Phillips,  17  Wend.  473 ;  Miller  v.  Levi,  4A 
K  Y.  489. 

A  mortgagee  in  possession  of  property  may  institute  summary  proceedings 
to  oust  a  tenant  for  failure  to  pay  the  rent.  Goodhow  v.  Pope,  31  Misc.  475, 
64  Supp.  394., 

A  purchaser  in  possession  does  not  sustain  the  conventional  relation  of  land- 
lord and  tenant  with  the  vendor,  and- remaining  after  default  on  the  contract, 
cannot  be  dispossessed  as  a  tenant  holding' over,  but  only,  by.  ejectmBntr  or  fore- 
closure of  the  contract.     BurJihart  y.  Tucker,  27  Misc;  724,  59  Supp.  711. 

One  of  several  tenants  in  common  may  institute  summary  proceedings  in  his 
owuname  as  agent.     Lyon  v.  Sheldon,  63  Misc.  20,  117  Supp.  318; 

Code  of  Civil  Procedure,  section  2235,  which  provides  that  summary  pro- 
ceedings may  be  maintained!  by  the  landlord  or  lessor  of  the  demised  premises, 
authorizes  a  lessor  of  the  premises  to  a  third  party  who  has  not  taken  posses- 
sion to  maintain  such  proceedings  against  defendant  in  possession  without 
right.     Davidson  v.  Hammerstein,  28  Misc.  529;  59  Supp.  563. 

Summary  proceedings  by  grantee  of  the  leased  premises  cannot  be  brought 
on  "a  notice  to  quit  given  by  the  grantor.  Griffin  v.  Barton,  22  Misc.  228,  49 
Supp:  1021;  affd,  27  App.  Div.  632,  50  Supp.  1127. 

Though  a  jnstice  has  no  jurisdiction  to  permit  additional  petitioners  to  come 
in  and  prosecute  summary  proceedings,  except  by  consent,  where  one  of  several 
tenants  in  common  institute  the  proceedings,  and  it  is  asked  to  add  the  others 
at  the  hearing,  and  defendant  merely  objects,  a  final  order  in  favor  of  the  peti- 
tioner will  not  be  reversed  for  defect  of  parties  plaintiff,  since  objection  to  such 
non-joinder  must  be  raised  by  answer  and  cannot  be  gone  into  under  a  general 
denial.     Lyon  v.  Sheldon,  63  Misc.  20,  117  Supp.  318. 
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Ilnder-^tenants  are  proper  but  not  necessary  parties  to  summary  proceedings 
to  recover  tke  possession  of  demised  premises  and  advantage  cannot  be  taken  by 
the  tenant  of  tk©  landlord's  failure  to  join  the  undeprtenants  as  parties.  Aiter- 
luvy  v.Edwa,  61  Misc.  234,  113  Supp.  6i4. 

In  pToceedings  taken  in  the  Municipal  Court  of  the  city  of  New  York  by 
the  agent  of  the  ,present  owners  of  premises  to  dispossess  one  Blum,  a  sufc- 
tenant,  for  holding  over  his  term,  it  appeared  that  .the  original  owner  let  the^ 
stores  ;of  the  premises  to:a  firm  ior  two  years  and  that  the  firm,  in  subletting 
to  Blum,  agreed  in  writing  that  if  they  took  a  further  lease  they  .would  renew 
his  sublease  for  a  like  term.  Before  the  end  of  the  term,  the  original  lessor 
having  died,  the  succeeding  owners  gave  a  new  .lease  for  thxee  years  to  one 
Barnard,  which  the  firm  voluntarily  guaranteed,  and  Barnard  then  gave  the 
firm  a  verbal  lease  for  an  indefinite  time  on  monthly  payments,  the  firm  and 
Blum  continuing  at  all  times  in  .possession.  The  firm  refused,  after  the  new 
lease  went  into  effect,  ito  accept  rent  from  Blum  and  he  claimed  and  the  evi- 
dence tended  to  show  that  the  'lease  to  Barnard  was  the  result  of  a  conspiracy 
between  him,  the  firm,  and  the  present  owners,  to  defeat  a  renewal  of  the  sub- 
lease. S&ld,  that  the  .present  owners  could  not  maintain  the  proceedings  as 
they  were  not  in  possession. and  the  firm  was,  under  Barnard.  That  the  firm 
were,  as  under-tenants,  ineGessaiT7  .parties  to  the  iproceedings  and  that  it  was 
erroneous  to  have  omitted  them.  Schlmch  v.  Blum,  42  Misc.  225,  .85  Supp.. 
335. 

Where  thejnortgagee  of  .the; premises  held  a  power  of  attorney  irom  the  land- 
lord to  rent  the  premises  and  apply  any  rent  on  the  mortgage,  and  ito  let  the 
premises,  it  was  held  that  the  relation  of  landlord  and  tenant  did  not  exist 
between  him  and  the  person  to  whom  the  premises  were  let,  and  that  he  could 
not  maintain  summary  .proceedings.  Matter  of  Sosley,  56  Hun,  240,  ,30  St. 
Hep.  ,711,  5  Supp.  .752. 

Where  a  tenant  holding  under  one  landlord  took  a  lease  from  another,  and 
surrendered  to  his  first  lessor,  the  latter  cannot  be  dispossessed  as  the  tenant 
of  the  second  lessor.  Freeman  v.  Ogden,  40  l!^.  Y.  105.  If  a  tenant  abandons 
possession  before  the  expiration  of  his  lease,  and  another  immediately  takes 
possession  without  his  privity  or  consent,  no  such  xelation  arises  as  authorizes 
the  lessor  to  remove  him  for  holding  over  the  term ;  a  verbal  declaration,  mad© 
by  the  intruder  at  the  time  he  took  possession,  thathe  did  so  under  the  former 
tenant,  could  not  create  the  relation  of  ilandlord  and  tenant.  People  v.  ILavey, 
4  Lams.  399.  Where  a  lease  is, given  to  commence  on  the  termination  jof  an 
existing  lease,  the  original  lessee  cannot  be  dispossessed  hj  the.newone.  Im- 
bert  V.  Hallock,  23  How.  456.  Where  the  party  in  possession  iad  conveyed 
the  fee  by  a  deed,  agreeing  that  he^should  retain  possession  .till  a  day, fixed,  it 
did  not  constitute  a  .tenancy.     Sims  v.  Humphrey,  4  Den.  S5.     Nor  does  a 
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purchaser  under  an  executory  contract,  under  which  he  is  in  possession,  become 
a  tenant  by  breach  of  his  contract,  so  that  summary  proceedings  will  lie.  Peo- 
ple V.  Bigelow,  11  How.  83. 

An  agreement  to  pay  for  the  privilege  of  putting  an  office,  etc.,  on  a  pier  does 
not  create  the  relation  of  landlord  and  tenant.  People  v.  Cushmarij  3  Hun,  Y3. 
The  tenant  must,  at  the  time  the  proceedings  are  instituted,  hold  over  under  an 
agreement  constituting  a  tenancy ;  if  he  holds  over  under  a  new  agreement  with 
the  landlord,  as  a  contract  for  purchase,  he  cannot  be  dispossessed  under  the 
statute.     Burnett  v.  Scribner,  16  Barb.  621;  Capet  v.  Parker,  3  Sandf.  662. 

A  right  of  dower  gives  a  widow  no  title  under  which  she  can  dispossess  a 
tenant.  Weisinhack  v.  Pohalski,  JST.  Y.  Daily  Register,  Dec.  14,  1883.  But 
when  a  tenant  dies  leaving  a  widow,  she  becomes  by  operation  of  law  the  as- 
signee of  her  husband's  term.  If  she  remains  in  possession,  summary  proceed- 
ings may  be  had.     Michenfelder  v.  Ounther,  64  How.  464. 

Where  a  sale  has  been  consummated  by  a  deed,  the  relation  of  landlord  exists 
on  the  part  of  the  purchaser  toward  tenants  of  the  vendor.  Bostwick  v.  Frank- 
field,  74  ]Sr.  Y.  207.  ISTot  as  between  master  and  servant,  where  servant  is 
furnished  a  house  without  rent  as  part  of  his  compensation.  People  v.  Annis, 
45  Barb.  304;  Kerrains  v.  People,  60  N".  Y.  221;  Hayward  v.  Miller,  3  Hill, 
90;  Miller  v.  Sisson,  53  Barb.  258.  See  subdivision  1,  section  2231.  Nor  be- 
tween tenant  in  possession  and  the  assignor  of  his  lessee.  People  v.  Simpson, 
28  ]Sr.  Y.  55.  Payments  by  a  tenant  in  possession  on  account  of  rent  to  a  pur- 
chaser at  a  tax  sale  at  the  latter's  solicitation,  held,  not  an  attornment  of  the 
tenant  which  would  create  the  conventional  relation  of  landlord  and  tenant,  and 
authorize  the  institution  of  summary  proceedings.  Sperling  v.  Isaac,  22  Wkly. 
Dig.  174. 

Where  a  lease  is  terminated  by  reason  of  a  conditional  limitation  contained 
therein  summary  proceedings  on  the  ground  of  non-payment  of  rent  will  not  lie, 
but  the  remedy  is  by  proceedings  against  tenant  for  holding  over.  Estelle  v. 
Dinsbeer,  9  Misc.  487,  61  iSt.  Rep.  97,  30  Supp.  243.  When  an  oral  agreement 
was  made  by  the  owner  of  real  estate  to  devise  land  to  persons  if  they  would 
live  with  him,  it  was  held  not  to  be  an  agreement  for  leasing  premises,  revers- 
ing summary  proceedings  to  recover  possession.  Matter  of  Matthews,  49  Hun, 
346. 

'Where  a  guardian  demises  a  house  belonging  to  his  ward,  which  is,  on  the 
ward's  coming  of  age,  conveyed  to  a  third  person,  the  grantee  may  maintain 
summary  proceedings  under  the  statute.     People  v.  Ingersol,  20  How.  316. 

The  relation  of  landlord  and  tenant  exists  where  the  owner  agrees  that  a 
mortgagee  shall  occupy  the  premises  till  the  mortgage  is  satisfied,  on  pay- 
ment after  a  year,  the  mortgagor  may  have  summary  proceedings. 
Hunt  V.  Comstock,  15  Wend.  665.     And  where  one  goes  in  possession  under  an 
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agreement  to  accept  a  lease  for  a  specified  time  and  refuses  afterward  to  do  so, 
the  relation  exists  and  the  party  in  possession  is  a  tenant  at  sufferance.  Ander- 
son V.  Prindle,  23  Wend.  616.  It  was  formerly  held  that  the  relation  of  land- 
lord and  tenant  did  not  exist  under  an  agreement  to  work  a  farm  on  shares. 
Oakley  v.  Schoonmaker,  15  Wend.  226;  Putnam  v.  Wise,  1  Hill,  234;  Wright 
V.  Mosher,  16  How.  454;  Russell  v.  Russell,  32  How.  400.  See  subdivision  3, 
section  2232.  It  does  not  exist  under  an  agreement  for  rooms  and  board  al- 
though the  agreements  are  for  separate  sums  named.  Wilson  v.  Martin,  1 
Denio,  602.  ISTor  where  a  purchase  of  real  estate  under  a  contract  fails  to 
pay  according  to  its  terms.  Williams  v.  Bigelow,  11  How.  84;  Burnett  v. 
Scrihner,  16  Barb.  622.  Nor  where  a  tenant  for  the  life  of  another  holds 
over  after  the  determination  of  the  life  estate.  Livingston  v.  Tanner,  14  IST.  Y. 
64. 

The  right  of  the  landlord  to  maintain  summary  proceedings  after  the  expira- 
tion of  the  lease  is  not  impaired  by  the  fact  that  he  has  given  a  lease  to  a  third 
party  to  commence  at  the  expiration  of  the  former  lease.  Goelet  v.  Roe,  14 
Misc.  28,  35  Supp.  145,  69  St.  Kep.  372,  25  Civ.  Pro.  86.  It  seems  that  where 
a  lessor  has  leased  part  of  the  premises  to  one  person,  and  subsequently  the 
whole  of  the  premises  to  another,  the  subsequent  lease  operates  as  an  assign- 
ment of  the  rent  due  from  the  former  and  gives  the  subsequent  tenant  a  right 
to  maintain  summary  proceedings  in  relation  thereto.  Russo  v.  Yuzolino,  19 
Misc.  28,  42  Supp.  482,  76  St.  Rep.  482.  A  guardian  in  socage  may  lease 
infant's  land  in  his  own  name  and  may  maintain  summary  proceedings  as 
guardian.  Gallagher  v.  David  Stevenson  Brew.  Co.,  13  Misc.  40,  68  St.  Eep. 
165,  34  Supp.  94,  25  Civ.  Pro.  106. 

A  wife  having  an  estate  for  life,  if  she  remains  a  widow,  upon  condition  that 
she  maintain  their  children,  was  held  to  be  the  owner,  so  that  upon  foreclosure 
her  estate  was  transferred  to  the  purchaser  on  the  sale,  who  became  entitled  to 
maintain  summary  proceedings.  Lang  v.  Everting,  3  Misc.  530,  52  St.  Rep. 
489,  23  Supp.  329.  A  landlord  who  has  conveyed  all  his  interest  in  the  prop- 
erty cannot  maintain  summary  proceedings.  Boyd  v.  Sametz,  17  Misc.  728,  40 
Supp.  1070.  ISTor  can  summary  proceedings  be  maintained  by  a  partner  who 
has  leased  property  to  the  partnership,  the  rent  to  be  paid  by  the  firm,  nor  can 
his  assignee  maintain  summary  proceedings.  Bailey  v.  Orowell,  13  Misc.  63, 
34  Supp.  53,  68  St.  Rep.  9.  To  maintain  summary  proceedings  the  party  must 
hold  the  entire  estate  of  the  landlord  in  the  term  demised  to  the  tenant  against 
whom  the  proceedings  are  taken  so  as  to  constitute  him  assignee  of  the  landlord. 
Kelly  V.  Smith,  41  St.  Rep.  620,  16  ;Supp.  521. 

The  provision  of  a  lease  executed  after  1885  authorizing  the  landlord  to 
take  summary  proceedings  in  case  of  default  in  the  payment  of  the  rent  is  bar 
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to  proceedings  for  noDrpayment  ai  taxes.     Bixby  v.  Casino  Co.,  14  Mise.  346, 
35  Supp.  677,  70  St.  Kep.  471. 

It  is  not  necessary  that  a  tenant  attorn  to  the  assignee  of  the  lease  in  order  to 
enable  the  latter  to  maintain  simmiary  proceedings.  Wetterer  v.  Soubvraus,  22 
Misc.  739,  49  Snpp.  1043,  83  St.  Kep.  1043. 

In  case  the  deed  has  not  been  delivered,  a  landlord,  who  has  contracted  to  sell 
premises,  may  maintain  the  proceeding.  Wilier  v.  Levi,  44  N.  Y.  489.  When 
one  of  two  joint  lessors  becomes  sole  owner  of  the  land,  and  entitled  to  the 
rents  by  conveyance  from  the  other,  he  may  demand  the  whole  rent,  and  on  re- 
fusal dispossess  in  his  own  name.  Griffin  v.  Clarh,  33  Barb.  46.  The  as- 
signee of  the  lessor  may  have  the  proceeding.  Birdsall  v.  PhUlips,  17  Wend. 
464.  Assigns  refer  to  such  as  hold  the  entire  estate  of  tlie  landlord  in  the  term 
demised  to  the  tenant,  against  whom  the  proceeding  is  had.  Imbert  v.  Halloch, 
23  How.  456.  Where  a  guardian  has  leased  lands  of  a  ward  and  the  ward  has 
become  of  age  and  conveyed,  his  grantor  may  maintain  summary  proceedings. 
People  v.  Ingersoll,  58  How.  35L  Where  a  lessor  of  premises  in  part  owned 
by  him  and  in  part  held  by  him  under  lease  at  his  death  devised  to  his  son  all 
his  estate,  it  was  lield  there  was  sufficient  unity  of  interest  and  of  the  right  of 
possession  between  such  son  and  the  executors  of  his  iather's  estate  to  enable 
them  jointly  to  institute  and  maintain  summary  proceedings  against  the  tenant 
for  non-payment  of  rent.  People  v.  Dudley,  58  N.  Y.  323 ,;  People  v.  StuyvB- 
sant,  1  Hun,  102. 

A  receiver  may  maintain  the  proceedings.  Matter  of  Benwich,  1  Law  Bull. 
]9.  The  affidavit  may  be  made  by  a  sole  surviving  trustee.  Thresher  v. 
Keieltas,  2  How.  63. 

Where  the  property  is  held  by  husband  and  wife  by  virtue  of  a  joint  con- 
veyance the  husband  may  maintain  summary  proceedings  in  relation  thereto. 
Peer  v.  O'Leary,  8  Misc.  350,  59  St.  Eep.  594,  28  Supp.  687. 

The  lessee  of  certain  premi-ses  executed  a  sublease  thereof  to  defendant  for 
two  years,  witli  an  option  fox  a  renewal  for  an  additional  term  of  five  years, 
which. he  elected  to  take.  Prior  to  such  election  his  lessor  assigned  his  interest 
to  one  S,  who  obtained  a  renewal  of  the  principal  lease  for  twenty-one  years 
and  executed  a  lease  for  said  five  years  to  the  plaintiff,  the  latter  lease  con- 
taining no  provision  as  to  whom  suxrender  should  be  made  at  the  expiration  of 
the  term.  Held,  that  the  effect  of  the  latter  lease  was  to  divest  S  of  any 
reversionary  right  in  the  premises ;  that  plaintiff  succeeded  to  her  entire  estate 
and  interest  therein,  and  that  the  conventional  relation  of  landlord  and  tenant; 
existed  between  him  and  the  defendant.  Stover  v.  Chasse,  6  Misc.  394,  26 
Supp.  740. 
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A  member  of  a  building  loan  coTporation,  in  conBideKation  of  the  lettimg  of 
certain  premises  to  bim  for  a  term  of  twenty-one  years,  covenanted  to  pay  a 
certain  yearly  rent  to  be  applied  upon  stock  snbscjribed  to  by  iim,  for  tke 
purpose  of  aiding  Mm  in  acquiring  the  "pjroperfcy  in  question.  He  also 
covenaTited  to  pay  all  the  taxes,  assessments  and  other  chaTgBs  upon  the  land, 
.as  well  as  the  interest  cliargeB  and  dues  upon  the  stock,  and  the  corporation 
covenanted  at  the  expiration  of  the  term  to  iconvey  the  pTemises  to  him,  held 
that  the  relation  of  landlord  and  tenant  existed,  and  that  the  corporation  oould 
maintain  siimmary  proceedings  against  him.  New  York  Building  Loan  Bank- 
ing Co.  V.  Keeney,  56  App.  Div.  588,  67  Supp.  505. 

In  an  action  by  a  landlord  against  a  sheriff  for  the  us©  and  occmpation  of 
premises,  it  appeared  that  after  the  plaintifE  had  levied  upon  lihe  property 
of  a  tenant  situated  on  the  demised  premises  and  taken  possession  of  such 
premises  the  landlord  obtained  judgment  in  summary  proceeding-s  for  the  re- 
covery of  the  premises.  The  landlord  served  notice  on  the  shoriff,  reciting  the 
Tesult  of  the  summary  proceeding,  and  stating  that  he  would  hold  the  sherM 
liable  for  use  and  occup'ation  from  a  certain  date  at  a  specified  rental,  unless 
the  premises  were  vacated  immediately.  Held,  upon  appeal  from  a  judgment 
dismissing  the  complaint,  that  the  jury  might  have  found  from  the  evidence 
that  the  relation  of  landlord  and  tenant  existed,  and  that  the  judgment  should 
be  reversed.     Gregg -y.  Tamsen,42  App.  Div.  138,  58  Supp.  1026. 

Where  a  tenant  is  not  made  a  party  to  an  action  to  foreclose  a  mortgage  and 
has  not  attorned  to  the  receiver  of  rents  and  profits  appointed  in  the  suit,  he 
cannot  be  dispossessed  in  summary  proceedings  instituted  by  tbe  receiveT.  Mc- 
Donald v.  Cohen,  65  Misc.  489,  120  Supp.  94. 

Defendant  as  assignee  o;f  a  contract  made  by  his  assignor  entered  the  shops, 
held  by  the  assignor,  as  assignee  of  the  lessee  and  continued  performance  of 
the  contract  until  he  was  shut  out  by  fhe  lessor  ha-ving  instituted  dispossess 
proceedings  after  notice  to  the  lessee  and  bis  assignee.  "Held,  fhat  the  relation 
of  landlord  and  tenant  did  not  exist  between  the  landlord  and  "the  defendant. 
Benedict  v.  Jennings,  47  Misc.  134,  93  Supp.  465. 

Where  the  original  relation  is  by  agreement  and  the  petitioner  relies  on  tbe 
relation  so  established  and  simply  by  virtue  of  her  representation,  the  relation, 
if  any,  is  conventional. 

The  doctrine  that  a  tenant  may  not  question  the  landlord's  title  does  not 
obtain  where  the  title  is  derivative.  Drake  v.  Cunningham,  127  App.  Div.  79, 
111  Supp.  99. 

Thougb  plaintiff  does  not  actually  occupy  .the  land,  if  he  bas  tbe  legal  title, 
he  is  constructively  in  possession,  unless  tbe  premises  are  in  tbe  actual  hostile 
possession  of  another  under  a  claim  of  title.  Cutting  v.  Burns,  -57  App.  Div. 
185,  68  Supp.  269. 
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Under  the  Code  of  Civil  Procedure,  sections  2231  to  2233,  and  2237, 
summary  proceedings  may  be  maintained  not  only  against  a  tenant  but  against 
a  person  in  possession  as  well.     Heuser  v.  Antonius^  84  Supp.  580. 

A  lessee  of  desk  room  only  from  tenants  of  a  single  office  has  no  interest  in 
the  realty  and  no  damages  can  be  recovered  against  the  landlord  because  the 
lessee  vs^as  not  made  a  party  to  dispossess  proceedings  against  the  tenants. 
Eaton  V.  Hall,  43  Misc.  153,  88  Supp.  260. 

In  dispossession  proceedings  instituted  in  the  Municipal  Court  of  the  city 
of  New  York,  it  appeared  that  there  was  in  existence  a  lease  purporting  to  be 
made  by  the  landlord's  grantor,  but  not  authorized  by  him.  The  landlord, 
ignorant  of  the  terms  of  the  lease,  accepted  rent  thereunder  under  a  misappre- 
hension as  to  the  length  of  the  term.  Held,  that  there  being  no  ratification  of 
the  lease  the  proceeding  was  maintainable.  GalewsM  v.  Appelhaum,  32  Misc. 
203,  65  Supp.  694. 

Upon  the  trial  of  a  summary  proceeding  for  the  removal  of  the  occupant 
of  a  stable,  in  which  proceeding  the  petitioner  alleged  that  the  occupant  was  a 
tenant  at  will,  it  appeared  that  nearly  eight  years  prior  to  the  commencement 
of  the  proceeding  the  statutory  notice  for  the  termination  of  a  tenancy  at  will 
had  been  given,  and  that  the  occupant  after  such  notice  continued  to  remain  in 
possession  without  paying  rent  or  recognizing  the  alleged  landlord's  title,  held, 
that  the  alleged  landlord  failed  to  make  out  a  case  establishing  possession  by 
the  occupant,  as  her  tenant.     Dodin  v.  Dodin,  32  Misc.  208,  65  Supp.  851. 

A  landlord  may  maintain  summary  proceedings  against  a  tenant  who  holds 
over,  though  he  has  executed  another  lease  to  begin  upon  the  expiration  of  the 
former  term.     Eells  v.  Morse,  67  Misc.  125,  121  Supp.  617. 

The  conventional  relation  of  landlord  and  tenant  must  exist  in  order  to 
justify  a  final  order  removing  an  alleged  tenant  holding  over. 

Under  section  2235  of  the  Code  of  Civil  Procedure,  a  landlord  may  maintain 
summary  proceedings  to  remove  a  tenant  holding  over  after  the  expiration  of 
the  term,  although  a  new  lease  of  the  premises  is  to  begin  upon  the  expiration 
of  the  term  of  the  tenant  in  possession.  Cullinan  v.  Goldstein,  61  Misc.  82, 
113  Supp.  21. 

Where  a  landlord  has  a  tenant  in  possession  and  lets  to  another,  the  tenancy 
of  the  latter  to  begin  on  the  day  on  which  that  of  the  former  ends,  if  the  tenant 
in  possession  wrongfully  holds  over,  the  new  tenant  may  institute  proceedings 
to  remove  him.  Becar  v.  Flues,  64  N.  Y.  518.  And  it  was  held  in  Imhert  v. 
Halloch,  23  How.  456,  that  the  landlord  could  also  maintain  the  proceeding. 
Where  a  tenant  dies  before  the  expiration  of  his  term,  administration  may  be 
necessary  before  proceedings  can  be  had,  but  where  the  term  has  expired  before 
the  death  of  the  tenant,  the  person  in  possession  may  be  proceeded  against. 
Howard  v.  Ellis,  4  Sandf.  369.  The  remedy  does  not  apply  to  the  case  of  a 
tenant  for  the  life  of  another,  who  continues  in  possession  after  the  determina- 
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tion  of  his  estate.  Livingston  v.  Tanner,  14  IST.  Y.  64;  Torrey  v.  Torrey,  14 
E".  Y.  430;  Buck  v.  Birminger,  3  Barb.  391.  Judge  McAdam,  in  his  work  on 
Landlord  and  Tenant^  at  page  622,  cites  the  case  of  Ottenger  v.  Prince,  decided' 
by  him  in  Marine  Court,  holding  that  a  grantor  could,  by  deed  and  assignment, 
properly  executed,  confer  upon  his  grantee  all  his  rights  and  remedies ;  and  that 
where  the  two  were  transferred  to  the  same  person,  he  was  by  force  of  1 
Edmonds'  Kevised  Statutes,  page  698,  §  23,  put  in  the  place  of  the  grantor; 
that  the  grantee  could,  under  such  circumstances,  recover  all  in  a  single  action, 
and  there  was  no  good  reason  why  he  should  split  the  demand  to  maintain  sum- 
mary proceedings.     Judgment  was  rendered  for  the  landlord. 

Summary  proceedings  cannot  be  maintained  upon  a  condition  in  the  lease 
against  subletting,  which  provides  that  the  violation  of  the  provisions  termi- 
nates the  lease.  Kramer  v.  Amherg,  16  Civ.  Pro.  445,  4  Supp.  613,  25  St. 
Eep.  60. 

The  landlord's  right  of  re-entry  for  breach  of  a  condition  subsequent  cannot 
be  enforced  by  summary  proceedings ;  he  must  resort  to  his  action  of  ejectment. 
Penoyer  v.  Brown,  2  McCarthy's  Civ.  Pro.  61. 

Where  a  lease  merely  gives  the  landlord  the  right  to  "  re-enter  "  on  default, 
he  cannot  maintain  summary  proceedings  against  the  tenant;  his  remedy  is 
limited  to  ejectment.     McMahon  v.  Howe,  40  Misc.  546,  82  Supp.  984. 

The  contention  that  summary  proceedings  for  non-payment  of  rent  may  not 
be  maintained  by  a  landlord  when  the  lease  provides  for  re-entry  is  without 
basis  in  law,  for  the  case  of  McMahon  v.  Howe,  40  Misc.  546,  so  holding,  has 
incorrectly  interpreted  the  Court  of  Appeals,  in  Michaels  v.  Fishel,  169  N.  Y. 
381,  wherein  it  was  determined  merely  that  ejectment  is  the  proper  action  for 
re-entry  when  the  lease  provides  for  re-entry  and  reletting,  if  possession  and 
right  to  a  deficiency  from  reletting  on  account  are  sought,  but  if  possession  is 
acquired  by  means  of  summary  proceedings,  the  lease,  and  so  the  relation  of 
landlord  and  tenant,  is  terminated  and  the  right  to  relet  on  account  is  lost. 
Fleishauer  v.  Bell,  44  Misc.  240,  88  Supp.  922. 

A  clause  in  a  lease  providing  that  in  case  of  breach  of  any  covenant  the 
landlord  may  re-enter  the  premises  limits  the  landlord  to  his  right  to  bring 
ejectment.     Martin  v.  Crossley,  46  Misc.  254,  91  Supp.  712. 

Where  one  of  three  tenants  in  common  of  premises  has  authority  from  his 
cotenants,  he  may  institute  summary  proceedings  in  his  own  name  as  agent  for 
them.     Lyon  v.  Sheldon,  63  Misc.  20,  117  Supp.  318. 

Where  a  sublease  given  to  secure  a  debt  is  subject  to  cancellation  on  payment, 
the  sublessor  to  account  for  rents  received  and  disbursements  made,  the  relation 
of  mortgagor  and  mortgagee  is  created  and  not  that  of  landlord  and  tenant. 

That  after  default  in  payment  of  an  instalment  of  the  debt  the  debtor  agreed 
to  pay  the  creditor  the  rent  each  month,  the  same  to  be  applied  upon  the  instal- 
ment of  the  rent  then  due,  does  not  change  the  relation  of  the  parties ;  and  the 
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oreditoT  is  not  entitled  to  maintain  summary  proceedings  to  recover  possession 
of  the  premises.     CagJiostro  v.  Gcdgcmo,  '69  Misc.  321. 

Tie  pnrchaseT  at  a  partition  saile  acquires  the  entire  estaite  and  iHtereet  of 
xhfi  parties  and  is  entitled  to  bring  summary  proceedings  against  a  tenant  of 
the  premises  under  a  lease  from  the  parties  to  the  partition  action.  B.  8.  8. 
Co.. Ltd.  V.  Apfel,  69  Misc.  318. 

A  landlord  may  maintain  summary  proceedings  to  disposseBs  a  tenant  who 
has  held  over  at  the  expiration  of  his  term,  although  he  has  leased  the  premises 
to  another  tenant  for  a  term  to  begin  at  the  expiration  of  the  former  tenancy. 
It  is  not  necessary  that  the  proceeding  be  ;brought  by  the  new  tenant.  Quaere, 
as  to  whether  the  new  tenant  is  also  entitled  to  maintain  such  proceeding. 
Eells  V.  Morse,  142  App.  Div.  592. 

Where  the  mortgagee  of  the  lease  and  fixtures  of  a  saloon  enters  into  posses- 
sion of  the  demised  premises  without  foreclosure,  he  occupies  the  position  of  an 
assignee  of  the  lease  and  is  removable  in  a  proper  case  in  summary  proeeedings. 

But  where  the  original  tenant  leaves  the  property  he  has  mortgaged  trpon  the 
premises  after  he  has  left  them  because  he  could  not  pay  the  'rent,  the  mort- 
gagee does  not  become  liable  for  rent  merely  by  his  failure  to  remove  the 
property  covered  by  his  mortgage  nor  unless  he  assumes  some  control  of  the 
premises.     Staudt  v.  Everard's  Breweries,  70  Misc.  544. 

Subd,  3.    Tenant   Holding    Over   His    Term.    Notice   to    Quit;    When 

Required.    §§  2231,  subd.  1,  supra,  2236;  Laws  1889,  chap.  357,  §  l; 

§  228,  Real  Property  Law. 

§  2236.    Notice  to  be  ^ivea  in  certain  cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at  sufferance,  the  petition  mujat 
state  the  facts,  showing  that  the  tenancy  has  been  terminated,  by  giving  notice,  as  .rsquired 
by  law.  Where  the  application  is  made  in  a  case  specified  in  section  2232  of  this  act,  the 
petition  mu^t  state  that  a  notice,  in  behalf  of  the  applicant,  requiring  all  persons  occupying 
"the  property  to  quit  the  same,  by  a  day  specified,  has  been  either  served  personally  upon  the 
person  or  persons  to  be  removed,  or  a,fBxed  conspicuously  upon  the  .property,  at  least  ten 
days  before  the  day  specified  therein. 

L.  1889,  chap.  357,  §  1. 

No  monthly  tenant  shall  hereafter  be  removed  from  any  lands  or  tenements  in  the  city 
of  New  York  or  in  the  city  of  iBrooklyn  on  the  grounds  of  holding  over  his  terms  (except 
when  the  same  expires  on  the  first  day  of  Ma,y)  unless  at  least  five  days  before  the  expira- 
tion of  the  term  the  landlord  or  his  agent  serves  upon  the  tenant,  in  the  same  manner  in 
which  a  summons  in  summary  proceedings  is  now  allowed  to  be  served  by  law,  a  notice 
in  writing  to  -the  effect  that  the  landlord  elects  to  terminate  the  tenancy,  and  that  unless 
the  tenant  removes  from  said  premises  on  the  day  on  Which  his  term  expires  .the  landlord 
will  commence  summary  proceedings  under  the   statute  to  remove  such  tenant  therefrom. 

Chapter  35Y  oi  the  Laws  of  1^89  was  enacted  for  the  ienefit  of  tenants.;  it 
requires  from  a  landlord  a  notice  of  his  intention  to  terminate  a  tenancy  aaid 
protects  a  tenant  from  removal  without  his  being  afforded  an  opportunity  to 
secure  other  property,  but  it  has  no  application  wJiere  the  -tenancy  is  terminated 
by  the  act  of  the  tenant.  In  such  a  case  there  is  no  necessity  for  serving  the 
notice  provided  for  thereby.     Hoske  v.  Gentzlinger,  87  Hun,  3,  33  Supp.  747. 
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Real  Property  Law,  §  228.  Termination  of  Tenancies  at  Will  or  by  Sufferance,  hy  Notice. 
A  tenancy  at  will  or  by,  sufferance,  however  created,  may  be  terminated  by  a  written 
notice  of  not  leas  than  thirty  days  given  in  behalf  of  the  landlord,  to  the  tenant,  requiring 
him  to  remove  from  the  premises;  which  notice  must  be  served,  either  by  delivering  to  the 
tenant  or  to  a  person  of  suitable  age  and  discretion,  residing-  upon  the  premises,  or  if  neither 
the  tenant  or  such  a  person  can  be  found,  by  afBxing  it  upon  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read.  At  the  expiration  of  thirty  days  after  the 
service  of  such  notice,  the  landlord  may  re-enter,  maintain  ejectment,  or  proceed,  in  the 
manner  prescribed  by  law,  to  remove  the  tenant,  without  further  or  other  notice  to  quit. 

Where  by  the  terms-  of  a  lease  five  days'  notice  in  writing  is  required  by  tbe 
landlord  for  any  breach  by  the  tenant,  upon  such  notice  being  given,  the  land- 
lord may  maintain  summary  proceedings  under  section  31,  subdivision  1  of  the 
Code  of  Civil  Procedure.     Martin  v.  Crossley,  48  'lEisc.  254',  91  Supp.  Y12. 

After  surrender  of  a  lease  by  the  principal  lessee,  the  landlord  induced  one 
of  the  tenants  to  collect  rent  from  a  sublfessee,  in  order  to  conceal  from  the  latter 
his  purpose  of  tearing  down  the  building,  and  to  preserve  the  tenancy  as  long 
as  possible.  Held,  that  the  landlord  accepted  such  sublessee  as  his  tenant, 
which  tenancy  could  be  terminated  only  by  service  of  a  five  days'  notice  to  quit. 
Simmons  v.  Pope,  84  Supp.  9Y3. 

Proof  of  due  service  of  the  written  statutory  notice  of  five  days,  that  the 
landlord  elects  to  terminate  the  tenancy  of  a  monthly  tenant  in  the  city  of 
ISTew  York  who  holds  over  his  term,  is  a  condition  precedent  to  the  granting  of 
a  final  order  of  dispossession.     Brien  v.  Romano,  27  Misc.  223,  57  Supp.  750. 

Where  a  lease  provides  that  the  landlord  may,  in  case  he  deems  the  occupants 
objectionable,  re-enter  on  giving  five  days'  notice,  and,  after  giving  such  notice, 
"  shall  be  entitled  to  the  immediate  possession  "  of  the  demised  premises,  such 
provision  constitutes  a  condition  and  not  a  limitation  of  the  term ;  and,  after  the 
expiration  of  five  days,  the  tenant  continuing  in  possession  does  not  "hold 
over"  within  the  meaning  of  the  statute  relating  to  summary  proceedings  to 
recover  the  possession  of  real  property.  Grosscup  v.  Spill'er,  68  Misc.  499,  124 
Supp.  T87. 

The  holding  over  contemplated  by  statute  is  that  in  which  the  term  has  ex- 
pired by  lapse  of  time,  not  by  breach  of  conditions.  Beach  v.  Nixon,  9  IST. 
Y.  35.  But  this  is  to  be  distinguished  from  a  provision  which  is  only  a  limita- 
tion and  not  a  condition.  Miller  v.  Levi,  44  E".  Y.  489.  As  to  when  a  lease 
for  a  year  or  for  years  expires,  see  Wilcox  v.  Woods,  9  Wend.  346 ;  People  v. 
Robertson,  39  Barb.  9 ;  Chretien  v.  Doney,  1  IST.  Y.  419 ;  House  v.  Burr,  24 
Barb.  525. 

Breach  of  a  tenant's  covenant  to  repair  is  not  in  the  nature  of  a  conditional 
limitation,  and  the  landlord  cannot  base  summary  proceedings  upon  the  claim 
that  the  lease  has  expired  by  reason  of  the  breach. 

The  fact  that  the  lease  allowed  the  landlord  to  repossess  himself  on  a  breach 
of  such  covenant  by  the  tenant  does  not  change  the  case,  for  unless  the  statute 
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gives  jurisdiction,  the  consent  of  the  parties  is  ineffective  to  confer  the  same. 
Kleinstein  v.  Gonshy,  134  App.  Div.  266,  118  Supp.  949. 

A  tenancy  from  year  to  year  is  a  tenancy  for  one  or  more  years;  such  a 
tenant  may  be  proceeded  against  at  the  expiration  of  any  year  of  his  tenancy 
without  notice  to  quit.  ParTc  v.  Castle,  19  How.  30;  Smith  v.  Littlefleld,  51 
]Sr.  Y.  539. 

Where  the  agreement  is  thsat  the  lease  may  be  terminated  by  sixty  days' 
notice,  and  the  tenant  refuses  to  quit  after  such  notice  and  expiration  of  the 
time  limited,  he  may  be  proceeded  against.  Miller  v.  Levi,  44  -N.  Y.  489.  A 
tenant  cannot  be  removed  where  the  landlord  has  done  some  act  which  amounts 
to  an  acknowledgment  of  his  right  to  retain  possession.  Wilder  v.  Embank, 
21  Wend.  58Y;  Prindle  v.  Anderson,  19  Wend.  391. 

Where  a  tenant  was  allowed  to  occupy  premises  without  being  limited  to 
any  term  and  without  any  fixed  rent  being  reserved,  but  only  such  rent  as  the 
occupation  was  worth,  it  was  held  to  be  a  tenancy  at  will  and  within  the  statute. 
Sarsfield  v.  Healy,  50  Barb.  245.  Where  there  is  a  tenancy  from  year  to  year, 
the  tenant  may  be  evicted  after  one  month's  notice  to  quit,  terminating  with 
the  year.    Prouty  v.  Prouty,  5  How.  81. 

In  proceedings  to  remove  a  tenant  and  under-tenant  as  holding  over,  the 
under-tenant  set  up  that  he  was  a  tenant  and  had  paid  rent,  but  it  was  shown 
that  he  was  a  tenant  of  the  lessee,  and  that  the  lease  having  expired  it  was  a 
proper  case  for  summary  proceedings.     O'Connor  v.  Schmitz,  36  iSt.  Rep.  317. 

Where  a  tenant  for  one  or  more  years  holds  over  after  the  expiration  of  his 
term,  the  landlord  has  the  option  to  treat  him  as  a  trespasser,  or  as  a  tenant 
for  another  year.  It  is  not  in  the  power  of  the  tenant  to  refuse  to  be  treated 
as  such  under  such  circumstances.     Schuyler  v.  Smith,  51  N.  Y.  309. 

A  final  order  in  summary  proceedings  dismissing  the  petition  upon  failure 
of  petitioner  to  prove  oral  lease  relied  upon  as  the  basis  of  the  proceedings  is 
a  bar  to  subsequent  proceedings  under  the  statute  making  a  tenancy  for  which 
there  is  no  specified  duration  to  terminate  on  the  first  day  of  May.  Lazarus  v. 
Ludwig,  18  Misc.  474,  41  Supp.  999,  75  St.  Eep.  1369. 

Where  the  lease  provided  that  if  the  landlord  deemed  the  tenancy  undesirable 
the  premises  would  be  vacated  on  two  months'  notice  in  writing,  the  landlord 
is  not  bound  to  give  any  grounds  for  deeming  the  tenancy  undesirable.  Man- 
hattan L.  Ins.  Co.  V.  Gosford,  3  Misc.  509,  52  St.  Rep.  419,  23  Supp.  7. 

Where  a  lease  provides  that  the  lessee  shall  surrender  in  case  of  sale,  upon 
thirty  days'  notice,  and  that  in  case  of  sale  he  should  be  repaid  all  rent  paid 
by  him,  held,  that  the  sale  contemplated  was  a  sale  pending  the  term,  followed 
by  an  ouster  of  the  tenant  before  the  expiration  thereof;  and  that,  as  the 
thirty  days'  notice  had  been  duly  given  and  his  possession  had  not  been  dis- 
turbed, he  could  be  dispossessed  after  the  expiration  of  term  without  the  re- 
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payment  of  the  sums  paid  by  him  for  rent  even  though  a  sale  had  been  made 
during  the  term.     Ghilds  v.  Shillin,  39  Misc.  825,  81  Supp.  348. 

Summary  proceedings  may  be  maintained  against  a  tenant  under  a  lease  for 
a  specified  time,  containing  the  provisions  that  if  the  lessor  sells  before  the  end 
of  the  term  that  the  tenant  shall  surrender  the  demised  premises  on  receiving 
three  months'  notice  and  the  equivalent  of  three  months'  rent.  Bonginshy  v. 
Drantz,  39  Misc.  34Y,  79  Supp.  839. 

Service  of  notice  to  quit  is  not  invalid  because  the  original  and  not  a  copy 
thereof  was  served.  Service  may  be  made  by  any  person  having  the  authority 
of  the  landlord,  and  an  affidavit  of  service  of  such  notice  need  not  be  attached 
to  the  petition,  but  the  service  must  be  proved  by  the  common-law  evidence. 
Due  notice  to  quit  in  the  case  of  a  monthly  tenant  is  five  days,  and  the  notice 
to  quit  in  the  case  of  a  tenancy  at  will  need  not  terminate  at  the  end  of  the 
month.  Simpson  v.  Masson,  11  Misc.  351,  32  Supp.  136,  65  St.  Eep.  278, 
dist'g  Posson  v.  Dean,  8  Civ.  Pro.  177.  Notice  of  the  termination  of  tenancy 
as  basis  of  summary  proceedings  for  holding  over,  under  chapter  303,  Laws  of 
1882,  need  not  be  served  upon  subtenant.  Decker  v.  Sexton,  19  Misc.  59,  77 
St.  Rep.  167,  43  Supp.  167. 

Where  a  tenant  from  month  to  month  gives  notice  of  his  intention  to  quit 
at  the  end  of  the  month  the  landlord  need  not  give  five  days'  notice  to  quit  in 
order  to  entitle  him  to  remove  a  tenant  for  holding  over.  Hoske  v.  Gentzlinger, 
33  Supp.  747,  87  Hun,  3.  Assuming  that  a  month's  notice  is  not  necessary  in 
case  of  a  simple  tenancy  from  month  to  month,  yet  it  is  necessary  where  the 
tenancy  is  from  month  to  month  "  so  long  as  the  rent  is  paid."  Hoffman  v. 
Van  Allen,  22  Supp.  369,  3  Misc.  99,  51  St.  Eep.  603.  Where  a  tenant  is  in 
possession  under  an  indefinite  monthly  hiring  and  pays  rent  in  advance,  the 
most  that  can  be  inferred  on  the  subject  of  notice  to  terminate  is  that  a  reason- 
able notice  should  be  given.  Ludington  v.  Oarloch,  55  Hun,  612,  9  Supp.  24, 
29  St.  Eep.  600. 

Notice  to  a  monthly  tenant  to  vacate  which  contains  no  warning  that  on  his 
failure  to  do  so  summary  proceedings  will  be  taken  against  him  is  not  a  sub- 
stantial compliance  with  chapter  303  of  the  Laws  of  1882,  relative  to  five  days' 
notice  before  the  expiration  of  the  term.    Folz  v.  Shalow,  16  Supp.  942. 

A  notice  of  thirty  days,  given  during  a  calendar  month  which  contains  but 
thirty  days,  is  held  to  be  a  month's  notice  within  the  meaning  of  the  statute. 
McGuire  v.  Ulrich,  2  Abb.  28.  The  demand  of  rent  may  be  made  by  an  agent 
as  well  as  by  the  landlord  himself,  and  interest  thereon  may  also  be  demanded 
at  the  same  time.  People  v.  Stuyvesant,  1  Hun,  102;  People  v.  Dudley,  58 
N.  Y.  323.  A  tenant  for  a  year,  holding  over,  need  not  be  served  with  a 
month's  notice  to  quit.  He  is  not  within  the  meaning  of  the  statute  a  tenant 
at  sufferance.  Rowan  v.  'Lytle,  11  Wend.  616.  Nor  is  a  tenant  for  life,  who 
holds  over  after  the  determination  of  the  life  estate,  entitled  to  notice  to  quit. 
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Livingston  v.  Tanner,  14  W.  Y.  64.  Tenants  from  year  to  year  are  tenants  at 
will,  and  one  month's  notice  is  sufficient  to  them,  as  is  said  in  Wright  v.  Mosker, 
16  How.  454.  And  in  Parle  v.  Castle,  19  How.  30,  it  is  held  that  snch  a 
tenant  may  be  proceeded  against  without  notice,  as  holding  over  his  term  at  the 
expiration  of  the  year.  Whenever  the  holding  over  has  been  such,  after  the  ex- 
piration of  the  term  and  under  such  circumstances  as  to  indicate  consent  on  the 
part  of  the  landlord,  notice  is  necessary.  Schuyler  v.  Smith,  51  N.  T.  309; 
Rowan  v.  Lytile,  11  Wend.  616;  Smith  v.  lAttlefield,  51  N.  Y.  539. 

Where  premises  are  rented  from  month  to  month,  a  month's  notice  to  quit  is 
not  necessary.  People  v.  SchacJcno,  48  Barb.  551 ;  People  v.  Ooelet,  64  Barb. 
476.  Where  a  tenant  holds  for  an  indefinite  period,  and  with  no  rent  reserved, 
he  is  a  tenant  at  will;  and  also  where  the  agreement  is  specific  that  he  shall 
quit  possession  at  the  demand  of  the  landlord ;  and,  therefore,  a  month's  notice 
to  quit  may  be  given  in  either  case.  Nichols  v.  Williams,  8  Cow.  13 ;  Post  v. 
Post,  14  Barb.  253 ;  Sarsfield  v.  Healy,  50  Barb.  245.  The  notice  takes  effect 
thirty  days  after  service,  and  the  naming  of  a  day  on  which  the  time  will  ex- 
pire less  than  thirty  days  after  service  of  the  notice  does  not  vitiate  it.  Burns 
V.  Bryant,  31  N.  Y.  453.  But  the  notice  must  be  plain  and  explicit,  aa  well 
as  precise  and  definite  in  its  terms.  People  v.  Gedney,  15  Hun,  475.  The 
notice  to  quit  must  be  given  by  the  person  holding  the  legal  title  to  the  prem- 
ises ;  the  holder  of  a  contract  of  sale  cannot  give  a  valid  notice,  nor  can  a  pur- 
chaser who  has  not  obtained  his  deed.    Reeder  v.  Sayre,  70  IST,  Y.  180. 

An  agreement  by  which  one  undertakes  to  have  another's  farm  managed  and 
worked  in  a  good  and  workmanlike  manner,  but  does  not  agree  to  give  his  per- 
sonal services  for  that  purpose,  and  by  which  it  is  provided  that,  if  he  dies,  the 
agreement  is  to  be  carried  out  by  his  personal  representatives,  and  no  pro- 
vision of  which  prevents  his  employing  another  person  to  do  the  work,  does  not 
create  the  relation  of  master  and  servant  between  the  parties ;  nor  are  the  pro- 
visions of  subdivision  1  of  section  2231  of  ithe  Code  of  Civil  Procedurej.  re- 
lating to  the  occupation  of  master  and  servant  for  the  purpose  of  instituting 
summary  proceedings  to  recover  real  property,  applicable  thereto.  Matter  of 
Ballou,  62  Misc.  513,  116  Supp.  1118. 

A  landlord  cannot  maintain  summary  proceedings  for  the  recovery  of  prem- 
ises leased  to  a  tenant  under  an  alleged  void  lease,  where  there  has  been  no 
termination  of  whatever  tenancy  existed,  by  notice  or  limitation,  as  pre- 
scribed by  law.     Gosset  v.  Fox,  90  Supp.  477. 

Where,  by  express  provision,  the  covenants  and  agreements  of  a  written  lease 
bind  the  parties  and  their  "  legal  representatives,"  the  lessor's  right  to  cancel 
the  lease  upon  fifteen  days'  written  notiee,  as  therein  provided,  may  be  exer- 
cised by  a  grantee  of  the  premises.  Adler  v.  Lowenstein,  5.2  Misc.  556,  102 
Supp.  492. 
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Where  the  contracting  parties  provide  that  upon  the  violation  of  a  covenant 
and  notice  to  the  tenant  the  term  of  a  lease  shall  expire,  summary  proceedings 
will  lie  to  remove  such  tenant  holding  over.  Matter  of  Schoelkopf,  54  Misc. 
31,  105  Supp.  477. 

A  tenant  who  holds  for  an  indefinite  term  is  entitled  to  retain  possession  so 
long  as  he  pays  the  rent,  or  until  he  receives  one  month's  notice  to  quit. 
KKngenstein  v.  Goldwasser,  27  Misc.  536,  58  Supp.  342. 

The  lease  providing  for  an  extension  on  the  same  terms,  and  not  requiring 
notice  of  a  purpose  on  the  part  of  the  lessee  to  continue  it,  his  holding  over  is 
to  be  deemed  in  pursuance  of  an  election  so  to  do,  and  summary  proceedings 
will  not  be  sustained  against  him  on  the  ground  his  lease  has  expired.  Kelly 
V.  Vames,  52  App.  Div.  100,  64  Supp.  1040. 

Where  a  lease  provides  that  the  landlord  may  at  his  option  terminate  it  at 
any  time  by  giving  thirty  days'  previous  notice  to  the  tenant,  such  notice  limits 
the  term ;  and,  after  the  expiration  of  the  period  of  thirty  days,  the  tenant  con- 
tinuing in  possession  holds  over  and  may  be  removed  by  summary  proceedings. 
Barney  Estate  Co.  v.  P.  &  8.  Mfg.  Co.,  68  Misc.  501,  124  Supp.  781. 

Where  in  proceedings  to  dispossess  a  party  as  a  tenant  holding  over,  there 
was  no  proof  of  a  tenancy  under  the  lease,  and  the  possession  was  consistent 
with  a  tenancy  at  will  or  by  sufferance,  the  landlord  not  being  entitled  to 
possession  on  a  day  certain,  was  bound  to  give  thirty  days'  notice  of  the  ter- 
mination of  the  tenancy.     Weinhauer  v.  Eastern  Brewing  Co.,  85  iSupp.  354. 

Where,  before  the  expiration  of  his  lease,  the  tenant  is  told  he  may  remain 
in  possession,  as  a  monthly  tenant,  until  the  tenement-house  department  should 
give  notice  to  the  landlords  requiring  the  tenant's  removal,  there  is  an  agree^ 
ment  for  an  indefinite  hiring  under  which  the  tenant  is  entitled  to  one  month's 
notice  to  quit.     BybicU  v.  Kalish,  58  Misc.  219,  108  Supp.  1001. 

A  monthly  tenancy  is  established  where  it  appeared  that  the  tenant  hired 
his  flat  from  the  owner  and  paid  $25  when  he  first  went  in  and  $25  a  month 
thereafter,  although  not  always  in  advance.  Drake  v.  Cunningham,  127  App. 
Div.  79,  111  Supp.  99. 

The  statutory  right  of  a  tenant  at  will  to  thirty  days'  notice  to  quit  is  waived 
where  his  counsel  states  that  he  disclaims  any  right  to  the  premises  if  plaintiff 
is  the  heir  of  his  father.    Wissel  v.  Ott,  34  App.  Div.  159,  54  Supp.  605. 

Where  tenant's  term  terminates  at  a  particular  time,  it  is  not  necessary  that 
the  landlord  should  give  him  notice  to  quit,  in  order  to  maintain  proceedings 
for  eviction  after  expiration  of  the  term.  Cox  v.  Sammis,  57  App.  Div.  173, 
68  Supp.  203. 

Where  a  lease  provided  that  in  the  event  of  the  landlord  conveying  his  title, 
the  lease  should  terminate  after  sixty  days'  written  notice  to  the  tenant,  a 
notice  stating  that  the  landlord  intended  to  convey,  which  was  served  before 
the  day  of  the  conveyance,  is  ineffective  to  terminate  the  lease. 
Vol.  11  —  42 
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Moreover,  such  notice  is  ineffective  if  it  did  not  state  that  the  landlord  had 
agreed  to  sell  the  demised  premises  but  referred  to  adjoining  property  and  con- 
firmed the  tenant's  right  to  retain  possession  on  giving  notice  of  such  intention. 

A  lease  stating  that  the  landlord  may  terminate  the  lease  by  notice  if  he  con- 
veys his  title  "  from  the  first  of  May,  1909,  to  the  first  of  May,  1910,"  should 
be  construed  to  mean  that  he  vras  entitled  to  terminate  the  lease  if  he  conveyed 
between  those  dates  and  should  not  be  taken  to  mean  that  the  term  conveyed 
should  be  limited  to  that  period. 

Hence,  vs^here  the  landlord  conveyed  between  said  dates  the  right  to  ter- 
minate the  lease  on  notice  accrued  to  his  grantee. 

The  provision  that  said  lease  should  terminate  upon  sixty  days'  notice  is  not 
a  condition,  but  a  limitation,  and  the  court  has  jurisdiction  of  summary  pro- 
ceedings to  remove  the  tenant  if  he  retains  possession  after  notice.  Scheele  v. 
Waldman,  136  App.  Div.  679,  121  Supp.  486. 

In  a  proceeding  by  a  landlord  to  recover  the  possession  of  demised  premises 
upon  the  ground  that  the  tenants  are  holding  over  after  the  expiration  of  their 
term,  the  summons  and  complaint  in  an  action  by  the  tenants,  setting  up 
fraudulent  representations  by  the  landlord  at  the  time  the  lease  was  made  and 
asking  that  it  be  annulled,  declared  void,  and  set  aside,  does  not  establish  a 
rescission  as  a  present  fact  and  a  termination  of  the  tenants'  term. 

In  such  a  proceeding  the  tenants  may  counterclaim  for  damages  for  such 
fraud  on  the  part  of  the  landlord  as  a  defense  to  the  landlord's  claim  for  rent, 
where  the  tenants  do  not  allege  that  they  have  rescinded  the  release  or  tendeired 
possession  of  the  demised  premises  to  the  landlord.  Houston  Mercantile  Co. 
v.  Powell  &  King,  72  Misc.  358. 

An  agreement  by  a  landlord  to  give  the  tenant  due  notice  in  case  he  should 
want  the  premises  does  not  change  the  character  of  a  tenancy  from  month  to 
month. 

Due  notice  to  quit  in  the  case  of  a  tenancy  from  month  to  month  is  five  days. 

An  affidavit  of  service  of  the  notice  'to  quit  in  such  a  case  need  not  be  at- 
tached to  the  petition,  but  such  service  must  be  proved  by  parol  evidence. 

The  fact  that  the  original  notice  was  served,  instead  of  a  copy,  does  not 
render  the  service  void. 

Such  service  may  be  made  by  any  one  having  authority  from  the  landlord  to 
make  it ;  it  is  not  necessary  that  it  be  made  by  a  marshal  or  a  person  deputized 
by  the  justice.     Simpson  v.  Masson,  11  Misc.  351,  32  Supp.  136. 

A  lease  for  the  term  of  two  years  and  two  months  was  executed  by  the 
owner's  husband  in  her  presence  and  with  her  consent ;  she  witnessed  his  signa- 
ture to  it  as  landlord ;  and  that  she  was  the  owner  of  the  property  was  knovm 
to  the  tenant  at  the  time  the  lease  was  executed,  and  the  latter  then  asked  her 
if  her  husband  could  sign  the  lease,  to  which  she  replied  that  it  would  be  all 
right.  Held,  that  she  could  not  maintain  summary  proceedings  upon  the 
ground  that  the  lease  was  invalid  except  for  the  period  of  one  year. 
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The  institution  of  summary  proceedings  for  non-payment  of  rent,  the  peti- 
tion setting  forth  the  execution  of  the  lease  and  its  terms,  and  the  collection 
of  the  rent  thereafter,  Jield^  to  constitute  a  ratification  of  the  lease.  Shimer  v. 
BonJc,  139  App.  Div.  137,  123  Supp.  479. 

A  provision  in  a  lease  that,  if  default  in  the  payment  of  rent  at  the  time 
specified  therein  should  continue  for  ten  days,  the  lease  and  the  term  thereby 
granted  should,  upon  the  lessor's  ©lection,  become  null  and  void,  and  the  lessor 
be  entitled  to  re-enter  the  premises  and  hold  the  same  as  if  the  lease  had  not 
been  made,  and  that  the  lessee  expressly  waived  the  service  of  notice  of  inten- 
tion to  re-enter  or  to  institute  legal  proceedings  to  that  end,  does  not  entitle 
the  lessor,  in  the  event  of  a  default  in  the  payment  of  rent  continuing  for  more 
than  ten  days,  to  maintain  summary  proceedings  for  the  removal  of  the  lessee, 
under  subdivision  1,  section  2231,  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  the  lessee  held  over  and  continued  in  possession  of  the  demised 
premises  after  the  expiration  of  the  term.  Matter  of  Guaranty  Build.  Co.,  52 
App.  Div.  140,  64  Supp.  1056. 

A  provision  of  a  lease  that,  if  default  should  be  made  in  any  of  the  covenants 
or  the  tenant  fail  in  the  performance  of  any  of  the  conditions  or  provisos  from 
then  and  upon  the  happening  of  said  event,  and  at  the  election  of  the  party  of 
the  first  part,  the  lease  and  the  estate  thereby  granted  should  cease,  determine, 
and  be  entirely  void  is  a  condition  and  not  a  limitation ;  and,  upon  the  tenant's 
breach  of  his  covenant  not  to  assign,  the  lease  did  not  terminate  until  the  land- 
lord had  exercised  his  option  by  an  actual  re-entry. 

In  such  case  the  landlord  cannot  without  notice  exercise  the  option  by  in- 
stituting summary  proceedings  for  the  removal  of  the  tenant.  Janes  v.  Pad- 
dell,  67  Misc.  420,  122  Supp.  760. 

Subd.  4.     When    Tenant  Fails  to  Pay  Rent,  Taxes,  or  Assessments. 
§  2231,  subd.  2  and  3,  supra. 

The  Cod©  of  Civil  Procedure,  section  2231,  expressly  provides  that  a  tenant 
may  be  removed  by  summary  proceedings  therein  prescribed,  where  he  holds 
over  without  permission  after  a  default  in  the  payment  of  the  rent,  pursuant 
to  the  agreement  under  which  the  demised  premises  are  held.  Lyons  v.  Gavin, 
43  Misc.  659,  88  Supp.  252. 

When  any  portion  of  the  rent  is  due  a  landlord  may  maintain  summary  pro- 
ceedings.   Bennett  v.  Nich,  29  Misc.  632,  61  Supp.  106. 

Where  it  appeared  that  the  landlord  has  accepted  a  non-negotiable  note  in 
part  payment  for  rent,  he  cannot  maintain  summary  proceedings  until  the  note 
matures.     Spiro  v.  BarUn,  30  Misc.  87,  61  Supp.  870. 

Breach  of  tenant's  covenant  to  repair  or  pay  amount  of  rent  allowed  against 
repairs  will  not  support  summary  proceedings.    8ipp  v.  Beich,  88  Supp.  960. 

Whether  a  demand  for  rent  made  after  the  giving  of  a  notice  to  quit  is  a 
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waiver  of  the  landlord's  rights  under  the  notice  is  a  question  of  intention  to 
be  determined  by  the  court  below.    Bant  jo  v.  Glarh,  88  Supp.  135. 

Under  the  Code  of  Civil  Procedure,  section  2231,  subdivision  2,  a  notice 
served  by  a  landlord  in  summary  proceedings  on  a  tenant  who  is  in  default  for 
rent,  reserved  in  a  lease,  must  be  in  the  alternative  requiring  tenant  to  pay  or 
surrender  possession  of  the  premises.  McMahon  v.  Howe,  40  Misc.  546,  82 
Supp.  984. 

A  landlord  may  maintain  summary  proceedings  based  upon  default  in  pay- 
ment of  rent  after  reletting  the  premises  for  the  benefit  of  the  tenant,  where 
he  does  not  seek  to  recover  a  deficiency  arising  on  such  reletting.  Lyons  v. 
Gavin,  43  Misc.  659,  88  Supp.  252. 

Summary  proceedings  to  recover  the  possession  of  real  property  for  non- 
payment of  rent  under  section  2231  et  seq.  of  the  Code  of  Civil  Procedure  can- 
not be  maintained  under  a  lease  for  the  term  of  ithe  natural  life  of  the  tenant, 
where  the  lease  contains  no  limitation  by  which,  upon  the  happening  of  a  pre- 
scribed event,  the  term  would  expire.  Matter  of  Bigelow,  67  Misc.  545,  123 
Supp.  379. 

ITo  matter  how  small  the  amount  of  rent  that  may  be  due  under  the  lease, 
the  landlord  is  entitled  to  possession.  Pearson  v.  Germond,  83  Hun,  88,  63 
St.  Bep.  842,  31  Supp.  358. 

A  landlord  may  institute  proceedings  to  recover  possession  for  non-payment 
of  rent,  notwithstanding  a  covenant  to  pay  for  improvements  at  the  expiration 
of  the  term.    Paine  v.  Trinity  Church,  7  Hun,  89. 

The  proceeding  cannot  be  had  for  non-payment  of  rent,  where  the  landlord 
receives  rent  due  at  subsequent  quarter.    Anderson  v.  Prindle,  23  Wend.  616. 

Summary  proceedings  will  lie  to  remove  the  tenant  of  a  furnished  house 
where  it  is  demised  at  a  gross  rent.  Armstrong  v.  Cummings,  20  Hun,  313 ; 
Singley  v.  Jones,  1  City  Ct.  127.  In  such  a  case  the  furniture  is  but  an 
incident  and  the  rent  issues  out  of  the  land  only. 

Where  tenant  occupies  after  termination  of  lease  with  consent  of  landlord, 
it  is  presumed  the  tenancy  continues  on  same  terms  as  before,  and  a  notice  to 
quit  is  necessary  to  terminate  the  tenancy,  but  the  tenant  can  be  dispossessed 
for  non-payment  of  rent.    People  v.  Paulding,  22  Hun,  91. 

A  demand  of  one  of  two  joint  tenants  or  by  one  of  two  owners  is  sufficient. 
Geisler  v.  Acosta,  9  N.  Y.  227;  Griffin  v.  Clarh,  33  Barb.  46. 

Any  one  of  several  tenants  in  common  or  colessors  may  authorize  their  agent 
to  demand  payment  of  the  rent  and  to  institute  summary  proceedings  for  non- 
payment.    Wyckoff  V.  Frommer,  12  Misc.  149,  33  Supp.  11,  66  St.  Eep.  511. 

Where  in  summary  proceedings  for  possession  of  premises  described  in  a 
lease,  the  defense  is  eviction  from  the  surrounding  grounds  and  it  appears  that 
the  defendant  has  been  evicted  from  a  portion  of  the  demised  premises,  such 
eviction  not  only  preckides  the  recovery  of  rent  accruing  subsequent  to  the 
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eviction  and  while  it  continues,  but  also  suspends  the  right  of  the  landlord  to 
eject  the  defendant  by  such  summary  proceeding  for  the  non-payment  of  rent. 
Si/rey  v.  Braems^  65  App.  Div.  472,  72  Supp.  1044. 

Where  a  tenant  has  been  evicted  by  the  landlord  from  a  portion  of  the 
premises  of  substantial  value,  he  cannot  be  evicted  under  summary  proceedings 
for  non-payment  of  rent  so  long  as  such  eviction  continues.  People  v.  Gedney, 
10  Hun,  151. 

A  purchaser  of  leased  premises  may  maintain  summary  proceedings  for  non- 
payment of  rent  based  upon  failure  to  pay  rent  falling  due  since  its  purchase, 
and  also  prior  rents  assigned  to  him  by  his  grantor.  Ottinger  v.  Prince,  2 
City  Ct.  353.  A  tenant  may  be  dispossessed  for  non-payment  of  part  of  the 
rent  where  he  agrees  to  pay  part  in  board  furnished  the  landlord  and  part  in 
cash ;  he  may  be  dispossessed  for  non-payment  of  the  cash.  Mahan  v.  Seiuell,  6 
Supp.  662,  25  St.  Rep.  930. 

Where  the  lease  provides  that  on  breach  of  a  condition  at  the  option  of  the 
landlord,  the  tenancy  shall  cease  without  notice,  default  in  payment  of  rent 
does  not  constitute  such  a  breach  as  to  authorize  proceedings  without  notice. 
Beach  v.  Nixon,  9  N.  Y.  35.  The  eviction  of  a  tenant  by  these  proceedings 
for  non-payment  of  rent  does  not  operate  to  discharge  him  from  the  payment  of 
accrued  rent.  An  action  for  breaches  of  covenant  already  incurred  is  main- 
tainable.   Johnson  v.  Oppenheim,  55  N.  Y.  280. 

A  subtenant,  who  holds  under  an  assignee  of  the  original  lessee,  is  liable  to 
be  dispossessed  for  non-payment  of  rent  at  the  suit  of  his  lessor's  subsequent 
assignee;  he  cannot  gainsay  his  title.    People  v.  Angel,  61  How.  157. 

The  taking  of  a  chattel  mortgage  to  secure  the  payment  of  overdue  rent  at 
a  future  day,  and  also  to  secure  subsequently  accruing  rent,  is  not  a  bar  to 
summary  proceedings  in  case  of  non-payment  of  such  subsequent  instalments 
of  rent.  Proof  of  service  of  notice  to  quit,  when  denied  by  answer,  should  not 
be  made  by  affidavit,  but  by  competent  proof.  People  v.  Walsh,  13  Wkly.  Dig. 
440. 

The  failure  of  the  tenant  to  pay  the  cost  of  repairs  to  the  demised  premises, 
which,  by  the  terms  of  the  lease,  it  was  provided  should  "  be  added  to  the  rent 
then  due"  or  deducted  from  any  balance  in  the  landlord's  hands,  is  not  a 
sufficient  ground  for  summary  proceedings  to  recover  the  possession  of  the  de- 
mised premises.    Simonelli  v.  Di  Ericco,  59  Misc.  485,  110  Supp.  1044. 

Where  the  landlord  demands  of  the  tenant  payment  of  the  rent  upon  the 
premises  and  on  the  day  when  the  rent  becomes  due,  a  proper  basis  is  laid  for 
summary  proceedings  to  dispossess,  although  no  three-day  written  alternative 
demand  has  been  served  on  the  tenant.  Heinrich  v.  Mack,  25  Misc.  597,  56 
Supp.  155. 

The  demand  for  rent  required  by  the  Code  of  Civil  Procedure,  section  2231, 
subdivision  2,  must  be  for  the  precise  rent  due,  on  the  day  on  which  it  is  due 
and  at  a  convenient  time  before  sunset.    Pech  v.  Reid,  123  Supp.  253. 
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A  tenant  rented  premises  from  month  to  month,  the  term  beginning  on  the 
fifteenth  of  each  month.  On  the  thirteenth  of  the  month  the  landlord  wrote  a 
letter  to  the  tenant  which  was  delivered  on  the  fourteenth,  stating  that  from  the 
fifteenth  the  rent  would  be  raised.  The  rent  not  being  paid  the  landlord  com- 
menced summary  proceedings  on  the  seventeenth,  without  serving  the  five  days' 
notice  to  quit  required  by  the  Laws  of  1882,  chapter  303,  and  without  serving 
the  three  days'  notice  as  required  by  the  Code  of  Civil  Procedure,  section  2231, 
subdivision  2 ;  held,  that  the  proceedings  could  not  be  maintained.  Miller  v. 
Lowe  J  86  Supp.  16. 

If  there  be  a  continuing  partial  eviction  the  landlord  cannot  maintain  sum- 
mary proceedings  against  the  tenant  for  non-payment  of  rent.  LiedtJce  v. 
Meyer,  137  App.  Div.  74,  122  Supp.  95. 

In  proceedings  after  default  in  payment  of  rent  it  is  necessary  for  the  peti- 
tioner to  prove  a  demand  of  the  rent  or  that  three  days'  notice  requiring  the 
alternative  payment  of  the  rent  or  possession  of  the  premises  were  served. 
Shotland  v.  Mulligan,  121  Supp.  298. 

Where  a  landlord  has  collected  rent  due  for  October,  he  cannot  maintain 
summary  proceedings  against  the  tenant  because  of  the  failure  to  pay  the  rent 
for  September.    Tollc  v.  Cohen,  62  Misc.  230,  114  Supp.  771. 

Where  a  tenant  continues  to  occupy  part  of  the  demised  premises,  though  he 
has  vacated  another  part,  without  an  agreement  for  a  partial  reduction  of  rent, 
he  is  still  liable  for  the  whole  rent;  and  the  landlord  may  maintain  summary 
proceedings  against  him  for  the  recovery  of  the  entire  premises.  Eatz  v. 
SchrecUnger,  52  Misc.  160,  101  Supp.  743. 

A  notice  to  a  tenant,  though  signed  by  the  landlord's  agent,  is  a  sufficient 
compliance  with  the  requirements  of  section  2231  of  the  Code  of  Civil  Pro- 
cedure.   Powers  V.  De  0.,  64  App.  Div.  373,  72  Supp.  103. 

Summary  proceedings  for  non-payment  of  rent  may  be  maintained,  although 
the  landlord  demanded  less  than  was  due  and  was  refused.  Sheldon  v.  Testera, 
21  Misc.  477,  47  Supp.  653.  If  the  term  is  indefinite  the  fact  that  the  rent  is 
payable  monthly  is  not  conclusive  of  a  letting  from  month  to  month.  Cohen  v. 
Green,  21  Misc.  334,  47  Supp.  136. 

The  common-law  rule  that  a  landlord  in  order  to  maintain  summary  pro- 
ceedings to  dispossess  a  tenant  for  non-payment  of  rent  must  show  that  he  had 
demanded  the  precise  sum  due,  and  this  upon  the  premises  if  the  proceeding 
was  founded  upon  a  demand,  no  longer  obtains,  for  under  subdivision  2  of 
section  2231  of  the  Code  of  Civil  Procedure  the  landlord  is  entitled  to  a  final 
order  and  warrant  of  dispossession  if,  in  fact,  there  is  any  rent  due  and  the 
tenant  refuses  to  pay. 

A  demand  made  by  the  attorney  and  agent  of  the  landlord  is  good.  Moore 
V.  Coughlin,  127  App.  Div.  810,  111  Supp.  856. 
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The  demand  of  rent  to  furnish  a  basis  for  summary  proceedings  must  be 
personal;  and  where  the  only  demand  was  by  mail,  and  there  has  been  no 
service  of  the  alternative  three  days'  notice,  the  proceedings  cannot  be  main- 
tained.   Zinsser  v.  Herrman,  23  Misc.  645,  52  Supp.  107,  86  St.  Eep.  107. 

A  notice  to  quit  served  by  the  original  landlord  after  he  has  parted  with  the 
title  to  the  premises  is  insufficient  as  a  basis  for  summary  proceedings  brought 
by  his  grantee.  Oriffin  v.  Barton,  22  Misc.  228,  49  Supp.  1021,  83  St.  Eep. 
1021. 

Proceedings  based  upon  non-payment  of  rent  cannot  be  sustained  upon  a  de- 
mand made  after  the  issuance  of  the  precept.  Olanz  v.  Schaefer,  102  Supp. 
518. 

A  right  of  re-entry  reserved  for  non-payment  of  taxes  also  authorizes  sum- 
mary proceedings  thereon.     Crosby  v.  Jarvis,  46  Misc.  436,  92  Supp.  229. 

A  proper  demand  or  notice  as  required  by  the  Code  of  Civil  Procedure,  sec- 
tion 2231,  subdivision  3,  is  necessary  to  maintain  a  proceeding  based  upon 
non-payment  of  taxes. 

It  seems  that  the  proceeding  cannot  be  maintained  by  a  landlord  who  has 
himself  paid  the  taxes,  where  there  is  no  provision  in  the  lease  permitting  him 
to  do  so.     Iroquois  Realty  Co.  v.  Iroquois  Hotel  Co.,  104  Supp.  748. 

The  time  for  instituting  summary  proceedings  by  the  purchaser  at  a  tax  sale, 
after  the  time  of  redemption  has  expired,  does  not  arrive  until  notice  for  re- 
demption has  been  given.  If  the  petitioner  seeks  to  proceed  as  such  pur- 
chaser, he  must  state  the  facts  giving  jurisdiction  under  the  Laws  of  1880, 
chapter  275.     Matter  of  Cary,  37  App.  Div.  631,  56  Supp.  6. 

Where  water  consumed  was  measured  by  a  meter  and  the  charge  was  de- 
termined by  the  quantity  used,  the  water  rate  is  not  a  "  tax  "  within  the  mean- 
ing of  subdivision  3  of  section  2231  of  the  Code  of  Civil  Procedure,  and  hence 
the  tenant's  failure  to  pay  for  water  does  not  entitle  the  landlord  to  maintain 
summary  proceedings.  Eleinstein  v.  Oonshy,  134  App.  Div.  266,  118  Supp. 
949. 

A  proceeding  cannot  be  maintained  by  a  purchaser  at  a  tax  sale  made  by  the 
city  of  Utica  upon  a  city  treasurer's  certificate,  but  the  purchaser  must  first 
obtain  a  deed  as  provided  in  section  57  of  the  charter.  Where  the  fees  added 
to  the  amount  of  the  tax  and  for  which  the  property  was  sold  were  more  than 
the  amount  allowed  by  law,  the  sale  is  void  and  the  proceedings  cannot  be 
maintained  thereunder.     Gahel  v.  Williams,  42  'Misc.  475,  87  Supp.  240. 

Where  a  tenant  agrees  to  erect  a  building  upon  the  demised  premises,  and 
the  landlord  agrees  to  contribute  a  certain  amount  thereto,  and  the  landlord 
fails  to  contribute  the  amount  as  required  by  the  lease,  it  is  competent  for  the 
parties  to  the  lease  to  modify  its  terms  by  parol,  so  that  the  tenant  shall  with- 
hold the  rents  due  under  it  until  the  balance  due  from  the  landlord  is  ex- 
tinguished. 
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Such  a  modification  is  good  as  against  one  to  whom  the  landlord  afterward 
mortgages  the  property  and  assigns  the  rents  and  gives  the  right  of  possession ; 
and  such  assigns  cannot  maintain  summary  proceedings  to  remove  the  tenant 
for  nonpayment  of  the  rents  which  he  withholds  under  the  arrangement  he  has 
made  for  the  modification  of  the  terms  of  the  lease. 

The  tenant's  possession  of  the  premises  was  notice  of  his  rights,  and  the  mort- 
gagee was  bound  by  her  proper  inquiry  to  ascertain  them.  American  Ex- 
change National  Banh  v.  Smith,  61  Misc.  49,  113  Supp.  236. 

The  remedy  provided  by  section  2231  of  Code  of  Civil  Procedure  is  intended 
to  place  a  landlord  in  a  position  to  compel  payment  of'  rent  or  be  restored  to  the 
possession  of  the  leased  premises,  and,  where  a  tenant  proceeded  against  for 
non-payment  pays  the  amount  of  rent  into  court,  the  money  becomes  the  land- 
lord's and  the  proceeding  must  be  dismissed. 

The  tenant  in  such  case  cannot  plead  that  an  assignee  of  the  landlord  claims 
the  rent  and  that  he  is  ready  and  willing  to  deposit  the  amount  of  rent  upon 
discharge  from  liability  to  either  claimant;  though,  had  the  assignment  been  of 
the  lease  and  not  merely  of  the  rent,  it  would  have  been  a  defense  to  the  pro- 
ceeding.    Erhins  v.  Tucher,  62  Misc.  495,  115  Supp.  256. 

Subd.  5.    Insolvency  and  Use  of  Premises  as  a  Bawdy-House.    §  2231. 

subds.  4  and  5,  supra. 

If  a  tenant  knowingly  sublet  a  portion  of  the  demised  premises  for  an  illegal 
purpose,  as  for  a  policy  shop,  the  landlord  may  annul  the  lease  and  recover  pos- 
session by  summary  proceedings  in  case  the  violation  of  law  continues  at  the 
time  of  the  institution  of  the  proceeding.  Bhaw  v.  McCarty,  59  How.  487; 
People  V.  McGarty,  62  How.  152 ;  Shaw  v.  McCarty,  63  How.  286 ;  Jones  v. 
Demady,  2  McCarty's  Civ.  Pro.  246.  The  landlord  of  a  licensed  innkeeper 
cannot  maintain  summary  proceedings  to  enforce  a  forfeiture,  on  the  ground 
that  the  tenant  has  been  guilty  of  selling  liquor  on  Sunday.  The  remedy  is  by 
ejectment.     So  held  in  Baltmann  v.  Kindslon,  2  McCarty's  Civ.  Pro.  47. 

When  it  was  agreed  in  a  lease,  that  if  intoxicating  liquors  were  sold  on  the 
premises,  double  rent  should  be  paid,  and  the  lessor  might  dispossess  the  lessees 
for  non-payment  thereof,  it  was  held  that  if  the  lessees  refused  to  pay  such 
double  rent,  they  might  be  dispossessed  by  summary  proceedings.  People  v. 
Bennett,  14  Hun,  58. 

The  conviction  of  a  subtenant  for  selling  liquor  upon  the  premises  without  a 
license  constitutes  sufficient  ground  for  the  removal  of  the  tenant,  under  section 
2231  (5)  of  the  Code  of  Civil  Procedure,  where  it  appears  that,  notwithstand- 
ing his  conviction,  he  was  permitted  to  remain  until  the  trial  of  the  proceeding 
against  the  tenant,  instituted  six  months  after  such  conviction.  Conforti  v. 
Romano,  50  Misc.  148,  98  Supp.  194. 

To  hold  a  tenant  liable  for  keeping  a  house  of  assignation,  knowledge  of  the 
acts  complained  of  must  be  brought  home  to  him,  and  it  must  be  shown  that  he 
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had  authority  to  prevent  them.  Moench  v.  Young,  16  Daly,  143,  29  St.  Eep. 
731,  8  Supp.  532.  But  it  is  no  defense  to  summary  proceedings  taken  upon 
the  ground  that  the  house  was  used  as  a  house  of  assignation  that  the  tenant  has 
discontinued  the  business  before  the  trial.  Stearns  v.  Hemmens,  21  Abb.  N. 
C.  312,  1  Supp.  52,  16  St.  Rep.  701,  14  Daly,  501. 

In  summary  proceedings  by  a  landlord  to  recover  premises  on  account  of 
their  use  for  immoral  purposes,  it  is  sufficient  to  show  such  use,  and  it  is  not 
necessary  to  bring  home  to  the  tenant  knowledge  thereof  with  the  degree  of 
certainty  required  in  criminal  or  qvMsi-cnmma.1  proceedings.  Sullivan  v. 
Schatzel,  88  Supp.  352. 

Where  the  tenant  has  made  a  general  assignment,  a  demand  of  the  lessee  is 
sufficient.     Bokee  v.  Hamersley,  16  How.  461. 

ARTICLE  II. 

WHEN  PERSON  CONTINUING  IN  POSSESSION   OF  REAL  PROPERTY  MAY  BE  RE- 
MOVED.    §  2232. 

Subd.  1.  Sale  on  execution  or  under  foreclosure,  1675. 

§  2232,  subds.  1  and  2.  Person  holding  over  land  sold,  etc.,  may  be  removed,  1675. 
Subd.  2.  Property  held  or  worked  on  shares,  1678. 

§  2232,  subd.  3  (supra).  Person  holding  over  land  sold,  etc.,  may  be  removed,  1675. 
Subd.  3.  Removal  of  squatters,  1678. 

§  2232,  subd.  4  {supra).  Person  holding  over  land  sold,  etc.,  may  be  removed,  1675. 
§  2232.    Person  holding  over  land  sold,  etc.,  may  be  removed. 

In  either  of  the  following  eases,  a  person,  who  holds  over  and  continues  in  possession  of 
real  property,  after  notice  to  quit  the  same  has  been  given,  as  prescribed  in  §  2336  of  this 
act,  and  his  assigns,  tenants,  or  legal  representatives,  may  be  removed  therefrom,  as  pre- 
scribed in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue -of  an  execution  against  him,  or  a  person 
under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

a.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  proceedings  taken  as 
prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage,  executed  by  him,  or  a  person  under 
whom  he  claims,  and  the  title  under  the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement  with  the  owner  to  occupy 
and  cultivate  it  upon  shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreement 
for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into,  or  squatted  upon, 
any  real  property,  without  the  permission  of  the  person  entitled  to  the  possession  thereof, 
and  the  occupancy,  thus  commenced,  has  continued  without  permission  from  the  latter;  or, 
after  a,  permission  given  by  him  has  been  revoked,  and  notice  of  the  revocation  given  to  the 
person  or  person  to  be  removed. 

Subd.  1.    Sale  on  Execution  or  Under  Foreclosure.    §  2232,  subds. 

I  and  2,  supra. 

This  remedy  may  be  had  not  only  by  the  purchaser  at  the  sale  under  execu- 
tion but  by  his  grantee,  and  the  regularity  and  validity  of  the  proceeding  can- 
not be  inquired  into,  nor  whether  the  purchaser  was  a  bona  fide  purchaser.  It 
is  sufficient  if  the  judgment  and  execution  are  regular  on  their  face.  Brown  v. 
Betis,  13  Wend.  29.     And  the  remedy  may  be  had  against  the  person  in  posses- 
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sion  at  the  time  of  the  sale  under  title  subsequent  to  the  judgment,  but  the 
papers  must  show  that  the  third  person  so  claims  title  under  the  execution 
debtor.  Hallenbeck  v.  Garner,  20  Wend.  22 ;  Birdsall  v.  Phillips,  17  Wend. 
464.  But  the  execution  debtor  may  deny  the  facts  upon  which  the  summons 
issued  against  him,  and  is  entitled  to  a  jury  trial.  Spraker  v.  Cook,  16  N.  Y. 
567.  It  is  no  defense,  however,  that  the  person  proceeded  against  is  a  tenant 
in  common  of  the  premises  soTd ;  the  purchaser  acquired  all  his  title,  and  has  a 
right  to  be  substituted  to  his  possession  of  the  premises.  Brown  v.  Betts,  13 
Wend.  29. 

On  summary  proceedings  by  a  purchaser  of  an  estate  for  years,  at  a  execution 
sale,  any  person  may  be  removed  who  is  in  possession  under  the  title  acquired 
by  the  purchaser ;  the  provisions  apply  to  the  judgment  debtor  and  all  holding 
under  him  under  pretense  of  title  acquired  from  him.  People  ex  rel.  Higgins 
V.  McAdam,  84  ¥.  Y.  287. 

To  maintain  summary  proceedings  after  the  sale  of  a  leasehold  on  execution, 
the  sale  must  be  advertised  and  conducted  as  the  law  requires  for  a  sale  of  real 
property.  MitnacM  v.  Cocks,  65  How.  84.  But  no  irregularity  in  the  judg- 
ment on  which  execution  was  issued  can  be  inquired  into.  Jack  v.  Cashin,  1 
City  Ct.  72 ;  Getting  v.  Mohr,  34  Hun,  340. 

In  a  summary  proceeding  instituted  before  a  county  judge,  under  the  statute 
{Code  Civ.  Pro.,  §  2232,  subd.  1)  to  remove  the  defendant  from  real  property 
sold  by  virtue  of  an  execution  against  him,  he  may  allege  and  prove  that,  prior 
to  the  issuance  of  the  execution,  the  judgment  had  been  assigned  to  his  brother 
by  the  judgment  creditor;  and  the  county  judge  has  jurisdiction  to  try  the 
question  and  determine  the  validity  of  the  sale  under  such  execution,  since,  if 
such  fact  be  true,  the  judgment  creditor  had  parted  with  his  title  to  the  judg- 
ment and  had  no  right  to  issue  an  execution  for  the  collection  thereof;  and  an 
execution  issued  thereon  could  not  divest  the  defendant  of  his  right  to  the  pos- 
session of  his  property,  especially  where,  at  the  sheriff's  sale  thereunder,  the 
defendant  gave  notice  that  the  judgment  had  been  assigned  to  his  brother,  so 
that  the  petitioner  in  the  proceeding  had  full  notice  thereof;  furthermore  the 
statute  provides  that  the  defendant  in  such  a  proceeding  may  set  forth  any  new 
matter  constituting  a  legal  or  equitable  defense.  Code  Civ.  Pro.,  §§  2242  and 
2244;  Matter  of  Mawson  v.  Wermuih,  182  IST.  Y.  234. 

Summary  proceedings  cannot  be  maintained  for  land  sold  under  foreclosure 
of  mortgage,  which  contained  no  power  of  sale,  as  such  mortgage  became  fore- 
closed on  the  happening  of  the  condition  under  operation  of  law,  and  not  by 
virtue  of  subdivision  2  of  section  2232.  As  the  statutory  requirement  on  fore- 
closure by  advertisement  must  be  strictly  pursued,  a  purchaser  on  a  sale  under 
such  foreclosure  of  a  mortgage  given  to  secure  notes,  one  of  which  has  been 
transferred  to  a  bank  to  which  an  assignment,  unrecorded,  of  the  mortgage, 
absolute  in  form,  but  shown  by  oral  evidence  to  be  as  collateral  only,  has  been 
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made,  cannot  maintain  summary  proceedings  to  obtain  possession  of  the  mort- 
gaged premises  where  the  foreclosure  proceedings  were  instituted  and  carried 
on  in  the  name  of  the  mortgagee  only,  without  mentioning  the  assignment. 
Weir  V.  Birdsall,  27  App,  Div.  405. 

Summary  proceedings  to  remove  a  tenant  in  possession  may  only  be  ascer- 
tained in  the  cases  provided  by  statute,  and  in  the  case  of  the  foreclosure  of 
mortgaged  premises  under  the  Code  of  Civil  Procedure,  section  2232,  sub- 
division 2,  only  after  foreclosure  by  advertisement.  The  remedy  of  the  pur- 
chaser in  other  foreclosures  is  by  application  to  the  court  for  an  order  in  the 
nature  of  a  writ  of  assistance.  Greene  v.  Geiger,  46  App  Div.  210,  61  Stipp. 
524. 

Where  a  mortgage,  executed  in  1869,  upon  which  no  principal  or  interest 
had  been  paid  since  November  20,  1874,  was  assigned,  in  1904,  and  it  ap- 
pears that  in  1874,  the  mortgaged  premises  were  conveyed  by  warranty  deed 
which  did  not  in  any  way  refer  to  the  mortgage  and,  shortly  before  foreclosure 
of  same,  by  advertisement,  the  premises  were  sold  to  defendant  who  neither 
assumed  nor  recognized  the  mortgage  in  any  way,  but  her  attorney  appeared 
at  the  foreclosure  sale  and  gave  notice  that  the  mortgage  was  invalid  by  reason 
of  the  lapse  of  time  since  any  payment  had  been  made  thereon  and  the  notice 
of  sale  set  forth  all  the  facts,  the  assignee,  as  purchaser  at  the  sale,  is  not  a 
purchaser  in  good  faith  within  section  2395  of  the  Code  of  Civil  Procedure; 
nor  is  his  title  duly  perfected,  as  required  by  section  2232,  and  he  is,  there- 
fore, not  entitled  to  maintain  summary  proceedings  to  remove  the  defendant 
from  the  premises.     Bonacker  v.  Weyrick,  48  Misc.  189,  96  Supp.  775. 

An  attornment  at  common  law  was  the  acknowledgment  by  a  tenant  of  a 
new  landlord  on  the  alienation  of  the  land  and  an  agreement  to  become  his 
tenant.  It  could  take  place  only  when  the  land  was  alienated  after  the  execu- 
tion of  the  lease. 

Such  attornment  is  no  longer  necessary  to  create  the  relation  of  landlord 
and  tenant,  for  by  virtue  of  section  223  of  the  Eeal  Property  Law  the  grantee 
of  leased  property  or  a  reversion  thereof,  or  the  devisee  or  assignee  of  a  lease, 
etc.,  has  the  same  remedies  for  the  non-performance  of  any  agreement  con- 
tained in  the  lease,  or  for  other  causes  of  forfeiture,  as  his  grantor  or  lessor 
had  or  would  have  had. 

Hence,  where  a  mortgagee  purchases  the  lands  in  a  suit  of  foreclosure  to 
which  a  tenant,  holding  under  a  lease  subsequent  to  the  mortgage  is  not  made 
a  party  defendant,  he  occupies  the  conventional  relation  of  landlord  with  the 
tenant,  and  may  maintain  summary  proceedings  on  a  violation  of  the 
covenants  of  the  lease. 

It  seems,  that  had  the  tenant  been  made  a  party  to  the  foreclosure,  his 
lease  subsequent  to  the  mortgage  would  have  been  annulled,  so  that  a  con- 
tinuation in  possession  would  have  been  unlawful,  and  in  the  absence  of  a  new 
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lease  he  could  have  been  dispossessed  by  a  writ  of  assistance.     Commonwealth 
Mortgage  Co.  v.  De  Waltoff,  135  App.  Div.  33,  119  Supp.  Y81. 

Subd.  2.    Property  Held  or  Worked  on  Shares.    §  2232,  subd.  3,  supra 

The  relation  of  landlord  and  tenant,  under  a  tenancy  at  will,  with  a  money 
rent,  is  created,  within  the  meaning  of  the  provisions  of  the  Code  of  Civil 
Procedure  in  relation  to  summary  proceedings  for  the  dispossession  of  tenants, 
by  an  agreement  between  the  owner  of  land  and  the  worker  of  a  quarry 
thereon,  whereby  the  quarry  worker  takes  the  stone  produced  under  an  obliga- 
tion to  pay  a  specified  part  of  the  proceeds  thereof  as  rent  to  the  landowner. 

Quaere,  whether  an  occupation  on  shares,  without  a  term  named  in  the 
agreement,  can  be  terminated  by  a  thirty  days'  notice.  Barry  v.  Smith,  69 
Hun,  88,  aff'g  1  Misc.  240. 

A  distinction  is  made  between  section  2231,  for  the  removal  of  a  tenant 
where  the  relation  of  master  and  servant  has  existed,  and  section  2232,  which 
provides  for  removing  one  who  occupied  land  under  an  agreement  to  work  on 
shares.  Under  section  2231  a  servant  may  be  removed  where  the  relation  of 
master  and  servant  has  been  terminated.  Under  section  2231  a  person  work- 
ing a  farm  on  shares  may  be  removed  "  when  the  time  fixed  in  the  agreement 
for  his  occupying  has  expired."  This  seems  to  be  the  only  provision  for  a 
summary  removal  in  the  case  of  a  person  working  a  farm  on  shares.  Matter 
of  Ballou,  62  Misc.  513  (516),  116  Supp.  1118. 

Subd.  3.    Removal  of  Squatters.    §  2232,  subd.  4. 

Where  a  party  is  in  possession  of  land  by  her  tenant,  and  a  person  setting 
up  a  claim  to  the  premises  through  a  tax  deed,  afterward  adjudged  invalid, 
induces  the  tenant  to  attorn  to  him,  and  enters  into  possession  of  the  premises, 
he  is  an  intruder  within  the  meaning  of  section  2232  of  the  Code,  and  may 
be  ejected  by  summary  proceedings.  O'Donnell  v.  Mclntyre,  2  St.  Rep.  343 ; 
s,  c,  1  St.  Eep.  68,  41  Hun,  100,  9  Civ.  Pro.  370,  rev'g  16  Abb.  N.  C.  84. 

The  provisions  of  Code,  sections  2951  and  2952,  relating  to  removal  of 
causes  from  justices'  court,  where  an  answer  is  interposed  which  raises  a 
question  of  title  to  real  property,  do  not  apply  to  summary  proceedings  for  re- 
moval of  squatter  under  section  2232,  subdivision  4.  Matter  of  White,  12 
Abb.  1^.  C.  348. 

The  provisions  of  subdivision  4  of  section  2232  of  the  Code  of  Civil  Pro- 
cedure, authorizing  summary  proceedings  to  recover  the  possession  of  lands 
after  revocation  of  permission  and  notice  to  the  person  to  be  removed,  have 
reference  to  permission  given  to  a  person  to  occupy  the  premises  after  such 
person  has  intruded  into  or  squatted  upon  the  same  and  do  not  authorize  such 
proceedings  where  the  original  entry  was  by  the  owner's  permission. 

Summary  proceedings  are  not  authorized  for  the  removal  of  a  vendee  in 
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possession  of  real  estate  upon  his  breach  of  the  terms  of  the  contract.  Matter 
of  Stockwell  v.-  Washhurn,  59  Misc.  543,  111  Supp.  413. 

A  petitioner  in  proceedings  to  recover  possession  of  a  district  schoolhouse 
must  show  that  he  was  trustee,  and  had,  therefore,  authority  to  inaugurate  the 
proceeding.     Lcmgto  v.  Raymond^  90  App.  Div.  614,  86  Supp.  182. 

In  proceedings  under  the  Code  of  Civil  Procedure,  section  2235,  to  dispos- 
sess a  squatter,  where  the  defendant  failed  to  show  any  right  of  possession  to 
the  premises,  he  could  not  introduce  a  deed  given  to  a  sheriff  under  a  sale  of 
the  premises  on  execution  against  a  third  person,  who,  it  was  not  shown,  had 
title  to  or  possession  of  or  lien  on  the  premises,  nor  could  he  introduce  a  lease, 
the  execution  of  which  was  not  proved,  from  the  sheriff's  grantee  under  whom 
he  claimed  possession.     Mauterstock  v.  Williams,  42  Misc.  402,  86  Supp.  804. 

When  in  summary  proceedings  to  remove  squatters  from  land,  brought  in 
the  Municipal  Court  of  the  city  of  iN'ew  York,  it  appears  that  the  question  of 
title  to  the  property  is  in  issue,  the  court  has  no  jurisdiction  and  should  dis- 
miss the  proceeding.     Bowen  v.  Lvdvih,  119  App.  Div.  11,  103  Supp.  948. 

The  fact  that  the  question  of  title  is  raised  collaterally,  in  a  proceeding  in- 
stituted in  the  Municipal  Court  of  the  city  of  New  York  under  subdivision  4 
of  section  2232  of  the  Code  of  Civil  Procedure  for  the  summary  removal  of 
an  alleged  squatter  from  land  claimed  to  be  owned  by  the  petitioner,  does  not 
serve  to  oust  the  Municipal  Court  of  jurisdiction.  Van  Deventer  v.  Foster, 
87  App.  Div.  62,  83  Supp.  1067. 

A  widow  is  entitled  to  remain  in  the  chief  house  of  her  husband  for  forty 
days  after  her  husband's  death  and  at  the  expiration  of  that  period  is  not  a 
squatter  or  intruder  and  cannot  be  removed  therefrom  by  summary  proceed- 
ings.    Lincoln  Trrist  Co.  v.  Hutchinson,  65  Misc.  590,  120  Supp.  811. 

ARTICLE  III. 

FORCIBLE  ENTRY  AND  DETAINER.     §§  2233,  2245. 
2233.  Id.;  in  case  of  forcible  entry  or  detainer,  1679. 
2245.  Issues  upon  forcible  entry  or  detainer,  1679. 
§  2233.    Id.;  in  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where  entry  is  given  by  law; 
and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  strong  hand,  nor  with  multitude 
of  people.  A  person  who  makes  a  forcible  entry  forbidden  by  this  section,  or  who,  having 
peaceably  entered  upon  real  property,  holds  the  possession  thereof  by  force,  and  his  assigns, 
under-tenants,  and  legal  representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title. 
§  2245.    Issues  upon  forcible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible  entry  or  forcible  holding 
out,  the  petitioner  must  allege  and  prove  that  he  was  peaceably  in  actual  possession  of  the 
property,  at  the  time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time  of  a 
forcible  holding  out;  and  the  adverse  party  must  either  deny  the  forcible  entry,  or  the 
forcible  holding  out,  or  allege,  in  his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest 
he  claims,  had  been  in  quiet  possession  of  the  property,  for  three  years  together  next  before 
the  alleged  forcible  entry  or  detainer;  and  that  his  interest  is  not  ended  or  determined,  at 
the  time  of  the  trial. 
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The  origin  and  history  of  statutes  in  England  and  in  this  State  relative  to 
forcible  entry  and  detainer  is  considered  in  Fults  v.  Munro,  .202  N.  Y.  34, 
rev'g  137  App.  Div.  881. 

As  to  whether  the  Legislature  intended  by  the  enactment  of  section  2235  to 
require  proof  of  the  matters  so  required  to  be  alleged  in  addition  to  those 
specified  in  section  2245,  quaere.  Potter  v.  N.  Y.  Baptist  Mission  Boc,  23 
Misc.  673. 

Section  2233  gives  the  remedy  by  summary  proceedings  in  those  cases 
where,  before  the  Code,  the  remedy  under  proceedings  for  forcible  entry  and 
detainer  were  available.  This  remedy  is  much  speedier  and  more  simple 
than  the  proceeding  under  the  Revised  Statutes,  now  repealed.  In  Wood  v. 
Phillips  J  43  N.  Y.  152,  a  forcible  entry  and  detainer  was  defined,  as  also  in 
Porter  v.  People,  7  How.  441 ;  People  v.  Field,  52  Barb.  198 ;  People  v.  Smith, 
24  Barb.  16.  In  an  action  for  forcible  entry  and  detainer,  it  appearing  that 
in  the  alleged  act  of  entry  no  threats  of  personal  violence  were  used,  no  un- 
usual weapons  displayed,  nor  any  unusual  number  of  persons  nor  riotous 
assemblage,  it  was  held  that  the  circumstances  of  violence  and  terror  neces- 
sary to  constitute  forcible  entry  were  lacking.  Dudley  v.  Chenfrau,  2  Edw. 
Sel.  Cas.  128. 

In  Willard  v.  Warren,  17  Wend.  257,  it  is  said  that  to  constitute  a  forcible 
entry  and  detainer  violence  is  necessary,  or  some  acts  tending  strongly  toward 
violence  in  the  nature  of  gestures,  menaces,  threats,  or  such  demonstrations  as 
give  reasonable  ground  to  apprehend  injury  in  defending  the  premises.  The 
breaking  of  the  lock  on  an  outbuilding  of  plaintiff  does  not  constitute  a  forcible 
entry;  it  must  be  more  than  a  trespass,  and  to  constitute  a  forcible  entry  the 
same  circumstances  of  violence  are  requisite,  and  the  keeping  in  the  house,  of 
which  possession  has  been  forcibly  obtained,  a  large  number  of  people  with 
weapons,  or  threats  of  injury  to  the  person  formerly  in  possession,  in  case  of 
his  return,  is  a  forcible  detainer.  People  v.  Rickert,  8  Cow.  226.  The  ques- 
tion of  title  was  not  involved  in  the  proceeding  under  the  statute,  as  now  only 
the  right  to  possession  is  in  question.  Carter  v.  Newbold,  7  How.  166. 
In  case  of  proceedings  under  the  statute  for  entry  into  a  church,  it  was 
held  the  proceedings  should  be  taken  in  the  name  of  the  corporation  and 
not  of  the  individual  trustees.  People  v.  Fulton,  11  N.  Y.  94.  Any 
person  lawfully  in  possession  and  excluded  therefrom  has  the  benefit 
of  the  statute.  People  v.  Carter,  29  Barb.  208;  People  v.  Van  Nos- 
trand,  9  Wend.  50.  Where  one  tenant  in  common  had  forcibly  intruded  upon 
the  possession  of  his  cotenants  and  been  forcibly  evicted,  he  could  not  have 
the  proceeding.  'King  v.  Phillips,  1  Lans.  421.  The  complainant  ought  in 
his  petition  to  disclose  the  nature  of  his  right  to  the  possession,  and  how,  and 
from  whom,  it  was  acquired,  so  that  it  may  appear  that  he  has  the  legal  right, 
and  an  allegation  as  to  his  rights,  without  facts  to  sustain  it,  is  a  legal  con- 
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elusion.  It  will  not,  however,  deprive  the  officer  of  jurisdiction.  People  v. 
Fieldj  52  Barb.  198.  It  is  not  necessary  that  the  complainant  in  forcible 
entry  and  detainer  should  prove  himself  seized  of  a  freehold  or  possessed  of  a 
term  of  years ;  possession  is  enough.  People  v.  Van  Nostrand,  9  Wend.  50 ; 
People  V.  Carter,  29  Barb.  208.  The  proceeding  must  be  instituted 
by  the  person  forcibly  put  out,  or  forcibly  held  out  of  possession,  or 
the  guardian  of  any  such  person  being  a  minor,  and  must  be  prose- 
cuted in  the  name  of  the  party  whose  legal  right  of  possession  has  been  in- 
vaded. People  v.  Fulton,  11  N.  Y.  94.  A  mere  intruder  cannot  maintain 
the  proceeding,  but  every  person  lawfully  in  possession,  and  having  some  right 
to  the  possession,  and  forcibly  excluded  therefrom,  is  entitled  to  the  benefit  of 
the  statute.  People  v.  Beed,  11  Wend.  157.  The  main  question  to  be  de- 
termined in  questions  of  this  character  is,  whether  the  party  charged  entered 
by  force  upon  one  having  previously  a  peaceable  possession  under  claim  of 
right,  and  whether  the  person  whose  possession  has  been  invaded  has  been  held 
out  by  force;  for  no  one  has  a  right  to  assert  his  own  title  with  force  and 
violence  against  another  in  peaceable  possession,  and  under  color  of  title. 
Kelly  V.  Sheehy,  60  How.  439. 

In  an  action  for  treble  damages  for  forcible  entry  upon,  or  detainer  of  real 
property,  the  plaintiff  must  give  proof  of  facts  which  will  bring  the  case 
within  the  provisions  of  the  statute  (Code  Civ.  Pro.,  §  1669),  and  where  in 
such  an  action  the  entry  was  shown  to  be  peaceable  and  under  legal  process, 
and  the  evidence  discloses  that  there  was  no  force  used  to  keep  the  plaintiff 
out  of  the  premises  and  that  he  was  not  in  fear  of  any  personal  violence,  a 
judgment  against  the  defendant  for  the  forcible  detainer  of  the  premises  can- 
not be  sustained.  Ealloch  v.  iV.  Y.  C.  &  H.  R.  B.  B.  Co.,  202  N.  Y.  201, 
rev'g  136  App.  Div.  912. 

To  make  an  entry  forcible  the  force  used  must  be  unusual  and  tend  to 
bring  about  a  breach  of  the  peace,  such  as  an  entry  with  a  strong  hand,  or  a 
multitude  of  people,  or  in  a  riotous  manner,  or  with  personal  violence,  or 
with  threat  and  menace  to  life  or  limb,  or  under  circumstances  which  would 
naturally  inspire  fear  and  lead  one  to  apprehend  danger  of  personal  injury  if 
he  stood  up  in  defense  of  his  possession. 

Although  the  entry  was  peaceable,  still  if  a  party  entitled  to  the  possession 
is  kept  out  through  fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages  for  a  forcible  detainer.  When  deprived  of  possession  without  right, 
he  has  the  right  to  re-enter,  after  dispossession  is  complete,  if  he  can  do  so 
peaceably.     \Pults  v.  Munro,  202  N.  Y.  34,  rev'g  187  App.  Div.  881. 

There  is  no  question  as  to  the  right  of  a  landlord  to  the  possession  of  his 
premises  upon  the  termination  of  a  lease  thereof.  He  may  enforce  such  right 
through  a  judicial  proceeding,  but  he  is  entitled  to  re-enter  upon  the  property 
without  ""udicial  process  provided  he  can  do  so  without  violence  or  a  breach 
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of  the  peace.  The  true  owner  may  always  regain  possession  of  his  property  in  a 
peaceable  manner.  When  the  entry  of  the  landlord  is  peaceable  he  may  lawfully 
resist  any  act  of  a  former  occupant  to  regain  possession.  Hoske  v.  Gentzlinger, 
87  Hun,  3,  33  Supp.  747. 

The  objection  that  a  petition  filed  in  a  proceeding  for  forcible  entry  and 
detainer,  alleging  that  the  petitioner  "  owns  and  was  in  the  peaceable  pos- 
session, and  of  right,  at  all  times  herein  set  forth,  was  and  is  entitled  to  the 
uninterrupted  use,  occupation  and  possession  "  of  the  premises  in  question, 
does  not  sufficiently  describe  the  interest  of  the  petitioner  within  the  require- 
ments of  section  2235  of  the  Code  of  Civil  Procedure,  is  waived  where  it  ap- 
pears that  on  the  return  day  of  the  precept  issued  in  the  proceeding,  the  de- 
fendant, after  filing  a  verified  answer  and  procuring  the  naming  of  a  panel 
of  jurors,  obtained,  with  the  consent  of  the  plaintiff,  a  two  days'  adjournment, 
and  that  the  objection  was  not  taken  until  the  adjourned  day.  Crane  v.  Van 
Derveer,  45  App.  Div.  139,  60  'Supp.  1040. 

Where  summary  proceedings  were  taken  against  a  lessee  who  had,  to  the 
knowledge  of  the  landlord,  assigned  the  lease  to  his  wife,  who  was  not  made  a 
party  to  the  proceeding,  the  acts  of  an  assistant  to  the  officer  who  executed  the 
process,  within  the  line  of  his  authority,  after  the  removal  of  the  husband 
under  the  warrant,  were  the  acts  of  the  landlord.  The  fact  that  such  assistant 
made  such  a  show  of  force  as  to  tend  to  bring  about  a  breach  of  the  peace  and 
to  prevent  the  wife  from  re-entering  the  premises,  raises  a  question  for  the 
jury  as  to  whether  she  was  kept  out  of  possession  by  fear  of  personal  violence, 
and  if  so,  to  assess  the  damages  sustained  by  her.  Fults  v.  Munro,  202  N.  Y. 
34,  rev'g  137  App.  Div.  881. 

Forcible  entry  by  servants  of  a  railroad  company,  followed  by  possession  by 
the  company,  held  to  be  presumably  the  act  of  the  corporation  or  ratified  by  it. 
People  V.  N.  Y.  Central  R'.  B.  Co.,  51  IST.  Y.  623.  An  owner  of  land  wrong- 
fully held  out  of  possession  may  watch  his  opportunity,  and  if  he  can  regain 
possession  peaceably,  may  maintain  it  and  resist  attempts  by  the  former  occu- 
pant to  retake  possession  without  being  liable  under  the  statute  for  forcible 
entry  and  detainer.  Bliss  v.  Johnson,  73  E".  Y.  529.  Where  a  person  is  in 
possession  of  real  estate,  even  though  he  be  a  mere  tenant  by  sufferance,  or 
has  not  paid  his  rent,  or  holds  over,  the  owner  can  only  regain  possession  by 
proceeding  by  process  of  law.  Public  policy  forbids  a  resort  to  violence. 
Health  Department  of  New  York  v.  Police  Dept.  of  N.  Y.,  41  Super.  Ct. 
323,  aff'g  51  How.  157. 

In  proceedings  under  the  statute,  before  the  Code,  for  forcible  entry  and 
detainer,  an  affidavit  verified  in  the  manner  prescribed  for  pleadings  by  the 
Code  was  insufficient;  such  verification  is  on  information  and  belief,  and  did 
not  satisfy  the  statute.  The  proceedings  are  summary  and  liable  to  technical 
objections.    People  v.  Whitney,  1  T.  &  C.  533.    A  mere  entry  under  claim  of 
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title  without  force  which  could  give  the  prior  occupant  ground  of  apprehension 
or  danger  from  standing  in  defense  of  possession  is  not  a  forcible  entry  or 
detainer,  within  the  meaning  of  the  statute.  People  v.  Smith,  24  Barb.  16; 
Willard  v.  Warren,  17  Wend.  257.  In  forcible  entry  and  detainer,  the  main 
question  is,  whether  the  party  entered  by  force  upon  one  previously  having  a 
peaceable  possession  under  claim  of  right,  and  whether  the  person  whose 
possession  was  invaded  has  been  held  out  by  force.  This  does  not  involve  the 
determination  of  conflicting  titles  to  real  estate.  Kelly  v.  Sheehy,  60  How. 
439. 

Actual  occupancy  at  time  of  entry  is  not  necessary  in  order  to  entitle  the 
person  injured  to  proceed  under  the  statute.  !N^aked  prior  possession  is  enough 
prima  facie  as  against  a  stranger  who  shows  no  right  to  possession.  People  v. 
Field,  52  Barb.  198.  But  proof  that  at  the  time  of  the  alleged  forcible  entry 
and  detainer,  and  for  a  long  time  previous,  the  defendants  had  been  in  peace- 
able possession  of  the  premises  in  question,  and  that  the  defendants  had  never 
been  in  possession,  was  held  to  be  relevant  to  the  questions  before  the  jury  as 
going  to  show  that  the  defendants  had  not  made  a  forcible  entry  within  the 
intent  of  the  statute.  People  v.  Wilson,  13  How.  446.  Valid  right  of  posses- 
sion by  occupant  need  not  be  shown ;  it  is  enough  that  he  be  in  peaceable  and 
quiet  occupancy  at  least,  unless  a  mere  trespasser,  as  against  complainant. 
Where  the  defendant  removed  buildings  from  the  premises  and  intruded  on 
the  possession  with  a  number  of  men,  it  was  enough  to  send  the  case  to  the 
jury.     People  v.  Field,  52  Barb.  198. 

Since,  in  proceedings  to  remove  a  person  under  the  statute,  the  petition 
must  allege  either  an  actual  or  constructive  possession,  a  petition  alleging  a 
peaceable  entry  by  the  petitioner,  and  a  forcible  ejection  from  the  premises  by 
the  defendant,  is  insufEcient.  Kent  v.  Bturges,  N.  Y.  Daily  Reg.  June  4,  1884. 
The  examination  of  witnesses  must,  however,  be  confined  to  the  appropriate 
statutory  subjects  of  inquiry,  and  defendant  cannot  show  or  avail  himself  of 
any  possession  in  a  stranger.  Carter  v.  Newhold,  7  How.  166.  Nor,  on  the 
other  hand,  can  the  party  instituting  proceedings  set  up  a  claim  of  title  in  the 
State,  or  any  one  else  in  hostility  to  that  under  which  he  holds.  People  v. 
Field,  supra.  The  questions  to  be  tried  are  possession  and  the  forcible  char- 
acter of  obtaining  or  holding  it,  not  the  right  of  possession.  People  v.  Porter, 
7  How.  441. 

The  plaintiff,  who  owned  an  undivided  one-third  interest  in  certain  prem- 
ises, was  in  the  actual  possession  of  the  entire  premises  by  a  tenant  who  had 
entered  under  a  lease,  paying  a  stipulated  rent  for  the  use  and  occupation 
thereof.  The  defendant  entered  into  negotiations  with  the  tenant  and  con- 
cluded an  arrangement  by  which  the  latter  agreed  to  attorn  to  the  defendant, 
who  went  into  immediate  possession  without  the  consent  of  the  plaintiff,  but 
with  the  consent  of  the  tenant.  The  defendant  claimed  title  to  the  premises 
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under  a  tax  deed  which  was  subsequently  adjudged  to  be  invalid  as  against 
the  owner.  After  this  had  been  decided  the  plaintiff  instituted  proceedings 
for  the  removal  of  the  defendant  from  the  premises  as  an  intruder,  as  au- 
thorized by  section  2232  of  the  Code  of  Civil  Procedure.  Held,  that  he  was 
entitled  to  do  so  as  the  defendant  had  intruded  upon  the  land,  without  the 
permission  of  the  plaintiff,  within  the  meaning  of  those  terms  as  used  in  the 
said  section.     O'Donnell  v.  Mclntyre,  41  Hun,  100,  rev'g  16  Abb.  IST.  C.  84. 

A  summary  proceeding  to  dispossess  a  person  for  forcible  entry  and  de- 
tainer cannot  be  maintained  where  the  petitioner  makes  no  proof  that  violence 
was  either  committed  or  threatened.  Tischler  v.  Knick,  26  Misc.  738.  57 
Supp.  3. 

A  summary  proceeding  to  remove  a  person  for  forcible  entry  is  not  main- 
tainable upon  proof  that  the  defendant,  claiming  rights  in  the  petitioner's 
basement,  employed  a  carpenter  to  remove  a  petition  which  prevented  access 
thereto,  and  that  while  the  work  was  going  on  the  petitioner  appeared,  re- 
monstrated, and  then  left  voluntarily,  there  being  no  evidence  of  threats,  in- 
timidation, or  actual  violence  upon  the  part  of  the  defendant  or  his  agents. 
Vallauri  v.  Loftus  &  Co.,  26  Misc.  760,  56  Stipp.  1066. 

Evidence  of  personal  violence  is  necessary  to  support  an  action  for  forcible 
entry  and  detainer;  and  where,  in  such  an  action,  it  does  not  appear  that  any 
violence  attended  the  entry  beyond  wrenching  off  the  lock  of  a  stable,  and 
that  all  that  occurred  in  reference  to  the  detainer  was  a  simple  demand  by 
the  plaintiff  for  the  premises  and  a  refusal  by  the  defendant  of  such  demand, 
the  court  is  not  authorized  to  award  treble  damages  under  the  provisions  of 
section  1669  of  the  Code  of  Civil  Procedure.  Bach  v.  New,  23  App.  Div. 
548,  48  Supp.  777. 

The  petitioner  herein  alleged  that  while  in  actual  occupation  and  possession 
of  the  premises,  ISTo.  324  East  Seventy-first  street,  in  the  city  of  New  York, 
the  defendants,  on  or  about  June  2,  1898,  unlawfully  and  forcibly  ejected 
him  and  his  agents  from  the  premises,  and  on  that  day  and  divers  days  there- 
after held  possession  of  said  premises  by  force.  The  petitioner  himself,  how- 
ever, testified  that  he  had  never  been  upon  the  premises,  and  the  evidence 
further  introduced  on  his  behalf  showed  at  best  but  constructive  possession 
through  an  assignment  of  a  lease  from  Wenzel  Hoffman,  whose  occupation 
and  possession,  so  far  as  appears  from  the  evidence,  had  never  been  forcibly 
disturbed,  taken  away,  or  withheld ;  held,  the  petition  was  properly  dismissed. 
Shelly  V.  Cohen,  26  Misc.  831,  57  Supp.  247. 

A  forcible  entry  and  detainer  is  shown  when  the  defendant,  in  the  absence 
of  all  but  one  of  the  petitioner's  custodians,  entered  with  a  force  of  men  and 
built  a  fence  around  the  hut  of  said  custodian  and,  when  the  remaining 
custodian  came  out,  refused  to  allow  him  to  return,  but  handed  his  clothes  out 
to  him  and  said  they  intended  to  remain  for  some  months  or  weeks.     Spoken 
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threats  of  personal  violence  are  not  necessary,  as  there  may  be  menace  with- 
out words. 

In  such  proceedings  it  is  proper  to  change  that  "  one  claiming  to  be  en- 
titled to  the  possession  of  real  property  has  a  right  to  take  possession  under 
such  claim,  without  having  had  any  prior  possession,  if  he  can  take  it  peace- 
ably."    Town  of  Oyster  Bay  v.  Jacob,  109  App.  Div.  613,  96  Supp.  620. 

A  petition  in  a  proceeding  for  forcible  entry  and  detainer  alleged  that  the 
petitioner  "  owns  and  was  in  peaceable  possession,  and  of  right,  at  all  times 
herein  set  forth,  was  and  is  entitled  to  the  uninterrupted  use,  occupation,  and 
possession  "  of  the  premises.  Held,  that  while  the  allegation  "  owns  "  might 
not  be  sufficiently  definite  to  answer  the  requirement  of  the  statute  if  objection 
was  taken  in  time,  yet  where  defendant  appeared  by  attorney,  filed  a  verified 
answer,  and  called  for  a  jury  trial,  and  after  the  panel  was  named,  obtained 
an  adjournment,  that  objection  taken  on  the  adjourned  day  was  unavailing. 
Crane  v.  Van  Derveer,  45  App.  Div.  139,  60  Supp.  1040. 

The  petition  alleged  actual  possession,  which  was  not  proved,  and  a  forcible 
entry,  and  a  forcible  holding  out,  but  contained  no  allegation  to  support  a 
constructive  possession.  Proof  of  actual  possession  being  wanting,  held,  that 
the  proceedings  must  fail.    Sarconi  v.  De  Fulo,  33  Misc.  780,  67  Supp.  923. 

The  fact  that  the  petitioner's  title  is  defective  is  no  defense  to  proceedings 
for  forcible  entry  and  detainer.  N.  Y.  City  Baptist  Mission  Soc.  v.  Potter, 
20  Misc.  191,  44  Supp.  1051. 

The  extent  of  the  ownership  of  the  plaintiff  is  not  an  issue  except  so  far  as 
involved  in  the  fact  of  actual  peaceable  possession,  and  it  seems  that  it  is  not 
requisite  that  he  be  evicted  of  a  freehold  nor  possessed  of  a  term  of  years. 
Crane  v.  Van  Derveer,  45  App.  Div.  139,  60  Supp.  1040. 

The  distinction  between  an  action  under  section  1669  of  the  Code  of  Civil 
Procedure  and  an  action  for  forcible  entry  and  detainer  under  section  2233 
et  seq.  of  the  Code  of  Civil  Procedure,  considered.  Waterbury  v.  DecJcel- 
mann,  50  App.  Div.  434,  64  Supp.  60. 

Upon  an  appeal  from  a  judgment  in  an  action  brought  for  forcible  entry 
and  detainer,  the  court  will  not  consider  evidence  relating  either  to  title, 
identity,  or  location,  but  will  confine  itself  to  that  which  relates  to  the  posses- 
sion of  the  premises  set  forth  in  the  petition  and  to  the  forcible  entry  and  de- 
tainer.    Norton  v.  Arvemam  Co.,  14  App.  Div.  581,  43  Supp.  1099. 

In  forcible  entry  and  detainer,  the  questions  to  be  tried  are  the  possession, 
and  the  forcible  character  of  obtaining  or  holding  it ;  not  whether  a  party  in 
actual  peaceable  possession,  and  forcibly  expelled,  had  a  right  to  possession. 
The  object  of  the  statute  was  to  secure  and  restore  to  persons  forcibly  ejected 
their  'peaceable  possession  until  the  right  should  be  determined  by  due  course 
and  process  of  law,  and  to  punish  an  entry  upon  such  a  possession  made  with 
strong  hand  and  without  legal  process.  Porter  v.  People  ex  rel.  Cass,  7  How. 
441. 
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A  landlord  having  made  a  quiet  entry  and  regained  possession  of  leased 
premises  under  a  claim  of  right,  an  action  of  unlawful  detainer  cannot  be 
maintained  against  him  or  any  person  to  whom  he  thereafter  leases  the  prem- 
ises.   Alexander  v.  Grisiuold,  44  St.  Eep.  121,  lY  Supp.  522. 

A  mere  trespass  will  not  sustain  an  action  for  forcible  entry  into  real  prop- 
erty ;  there  must  be  a  circumstance  of  force  or  terror.  A  lessee  cannot  main- 
tain the  action  where  his  wife  is  compelled  by  force  to  leave  the  premises,  but 
there  is  no  force  used  as  to  him.  Nor  because  he  leave  the  premises  to  avoid 
injury  to  the  health  of  his  wife  and  child  caused  by  the  landlord's  act.  Lahro 
V.  Campbell,  17  St.  Eep.  749. 

The  words  "  constructive  possession,"  in  the  clause  of  section  2245  of  the 
Code  of  Civil  Procedure  which  prescribes  that  the  petitioner  in  a  summary 
proceeding  for  the  recovery  of  land  on  the  ground  of  a  forcible  holding  out  of 
possession  must  allege  and  prove  that  he  was  in  constructive  possession  at  the 
time  of  the  forcible  holding  otit,  are  intended  to  apply  to  a  case  where  the 
petitioner  had  the  title  in  fee,  or  an  absolute  right  of  possession  by  some 
other  grant,  and  would,  therefore,  be  entitled  to  the  actual  possession  but  for 
the  forcible  holding  out  of  it  by  the  person  sought  to  be  removed. 

When  the  petitioner  in  such  a  summary  proceeding  has  alleged  and  proved 
facts  which  show  him  to  be  in  constructive  possession,  the  mere  fact  that  the 
person  sought  to  be  removed  entered  into  possession  peaceably  in  the  absence 
of  the  petitioner  and  claims  to  have  a  paper  from  the  petitioner's  grantor 
under  which  he  claims  title,  but  the  character  of  which  is  not  shovsm,  is  not 
sufficient  to  deprive  the  petitioner  of  his  remedy  by  summary  proceeding  and 
remit  him  to  an  action  of  ejectment. 

Semble,  that  the  only  defenses  which  can  be  interposed  in  a  summary  pro- 
ceeding for  a  forcible  holding  out  are  those  prescribed  by  section  2245  of  the 
Code  of  Civil  Procedure,  namely:  (1)  A  denial  of  the  forcible  holding  out; 
(2)  that  the  defendant,  or  his  ancestor,  or  those  whose  interest  he  claims,  had 
been  in  quiet  possession  for  three  years  before  the  forcible  detainer,  and  that 
his  interest  has  not  ended  or  determined.  Lowman  v.  Sprague,  73  Hun,  408, 
26  Supp.  568. 

The  owner  of  a  house  on  June  24th  served  a  notice  on  the  tenants  at  will 
or  by  sufferance  thereof,  directing  them  to  leave  the  same  on  or  before  July 
3d,  and  thereafter,  on  August  7th,  served  upon  such  tenants  a  second  notice, 
requesting  them  to  surrender  and  deliver  up  the  possession  of  such  house,  and 
to  remove  therefrom  on  or  before  September  9th,  and  on  August  16th  such 
owner,  during  the  temporary  absence  of  such  tenants  from  the  house,  by  un- 
locking the  front  door  by  means  of  a  key,  took  possession  of  the  premises. 

Held,  that  the  manner  in  which  the  landlord  re-entered  was  not  forcible; 
that  by  the  giving  of  the  second  notice,  however,  the  landlord  waived  the  right 
to  proceed  under  the  first  notice,  and  by  forcibly  removing  one  of  the  tenants 
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from  the  premises  after  the  landlord's  re-entry  he  became  a  trespasser,  and 
was  liable  to  the  tenant  for  such  damages  as  she  sustained  by  reason  of  his 
assault.    Morgan  v.  Powers,  83  Hun,  298,  31  Supp.  954. 

Plaintiff  must  show  that  he  was  in  peaceable  and  actual  possession  at  the 
time  of  defendant's  forcible  entry,  and  the  manner  in  which  he  acquired  pos- 
session in  the  beginning  is  not  available  to  defendant  as  a  justification  of  his 
own  unlawful  act. 

Where,  while  F  was  in  possession  of  certain  real  property,  C  forcibly  took 
possession  thereof  and  peaceably  retained  possession  for  three-quarters  of  an 
hour,  when  F  retook  possession  forcibly.  Held,  that  C  could  maintain  sum- 
mary proceedings  to  recover  possession ;  that  the  fact  that  C's  possession  was 
originally  forcibly  obtained  was  no  defense.  Cain  v.  Flood,  21  Civ.  Pro.  116, 
14  Supp.  777. 

Plaintiff,  claiming  title  to  a  store  under  a  bill  of  sale,  executed  by  a  former 
owner,  since  deceased,  brought  summary  proceedings  against  the  deceased 
owner's  sister,  who  was  deceased's  next  of  kin,  and  against  her  son.  It  ap- 
peared that  the  mother  had  refused  to  send  her  son  to  open  the  store  for  plain- 
tiff, and  had  said  that  any  one  who  attempted  to  go  into  the  store  by  force 
would  be  arrested;  and  that  the  son  had  been  employed  in  the  store  by  such 
former  owner  until  his  death,  and  thereafter,  having  no  knowledge  of  plain- 
tiff's title,  had  entered  the  premises  by  means  of  a  key  given  him  by  deceased, 
in  order  to  care  for  the  property;  and  then,  discovering  that  plaintiff  had 
entered  the  premises,  he  had  placed  a  padlock  on  the  door  to  protect  the  prop- 
erty ;  and  there  was  nothing  more  to  show  detainer  by  him,  except  .a  mere  re- 
fusal to  give  plaintiff  the  key  or  to  open  the  premises.  Held,  that  as  no 
violence  or  threats,  tending  directly  to  create  a  breach  of  the  peace,  were 
shown,  there  was  no  forcibly  entry  or  forcible  detainer  for  which  summary 
proceedings  could  be  maintained.  Carter  v.  Anderson,  16  Daly,  437,  11 
Supp.  883. 

Where  relator,  being  out  of  possession  at  the  time  of  detainer,  makes  out 
only  a  prima  facie  right  of  possession,  or  constructive  possession,  by  proving 
prior  possession,  defendant  may  contradict  the  prior  possession  relied  on  as 
existing,  as  against  the  ovmer.     People  ex  rel.  v.  Fields,  1  Lans.  222. 

In  an  action  for  forcible  entry  and  detainer,  the  testimony  showed  that  the 
premises  in  question  belonged  to  one  of  the  defendants,  who  had  leased  to 
plaintiff,  and  that,  while  defendants  were  on  the  premises  by  plaintiff's  in- 
vitation, an  altercation  occurred,  followed  by  an  assault  on  plaintiff,  which 
resulted  in  driving  him  off  the  premises.  There  was  no  testimony  showing 
that  defendants,  otherwise  than  by  threats,  prevented  plaintiff  from  regaining 
possession,  or  that  they  thereafter  retained  possession.  Held,  that  the  com- 
plaint was  properly  dismissed.  Schmidberger  v.  Bloner,  21  Supp.  481,  66 
Hun,  527. 
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An  action  for  forcible  entry  and  detainer  will  not  lie  where  the  person 
ousted  is  a  servant  or  mere  licensee.  Napier  v.  Spielmann,  127  App.  Div. 
567,  111  Supp.  983. 

The  principle  underlying  proceedings  for  recovery  of  possession  of  real 
property  for  forcible  detainer  is  thus  stated  by  Judge  McAdam  in  his  treatise 
on  Landlord  and  Tenant :  "  The  detainer  should  be  with  such  numbers  of 
persons  and  show  of  force  as  is  calculated  to  deter  the  rightful  owner  from 
attempting  to  re-enter. 

"  The  main  object  of  the  statute  was  to  preserve  the  public  peace  and  pre- 
vent parties  from  asserting  their  rights  by  force  or  violence,  though  by  gradual 
additions  the  remedy  has  become  in  effect  a  private  as  well  as  a  public  one." 
Cited,  Pahas  v.  Hurley,  61  Misc.  228,  231,  114:  .Supp.  142. 

ARTICLE  IV. 
JURISDICTION.     §§  2234,  2246;  Municipal  Court  Act  (L.  1902,  ch.  580),  §  1,  subd.  12. 

§  2234.  Application;  to  whom  made,  1688. 

§  2246.  In  New   York  District  Court,  cause  may  be  transferred  to  another  court  for 

trial,  1688. 
Municipal  Court  Act.  (L.  1902,  §  1,  subd,  12).  Jurisdiction,  1688. 

§  2234.     Application;  to  whom  made. 

Application  for  removal  of  a  person  from  real  property,  as  prescribed  in  this  title,  may  be 
made  to  the  county  judge  or  special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein  the  real  property,  or  a  portion 
thereof,  is  situated.  Application  may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York,  to  a  judge  of  the  city  court  of  the  city  of  New  York,  or 
the  district  court  of  the  district  within  which  the  property,  or  a  portion  thereof,  is  situated, 
or  if  the  judge  of  such  court  be  for  any  reason  disqualified,  to  the  District  Court  of  an 
adjoining  district;  if  in  the  city  of  Brooklyn,  to  a  police  justice  of  that  city;  if  in  the  city 
of  Albany,  or  in  the  city  of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the 
city  of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  cities  of  Syracuse,  Rochester,  or 
Buffalo,  to  a  judge  of  the  municipal  court  of  said  cities.  Where  the  property  is  situated  in 
an  incorporated  village,  the  boundaries  of  which  embrace  portions  of  two  or  more  towns, 
application  may  be  made  to  a  justice  of  the  peace  of  either  town,  who  keeps  an  office  in  the 
village. 
§  2246.    In  N.  Y.  District  Court,  cause  may  be  transferred  to  another  court  for  trial. 

In  a  District  Court  of  the  city  of  New  York,  at  the  time  of  joining  issue,  the  justice  sitting 
in  the  cause  may,  in  his  discretion,  upon  motion  of  either  party,  or,  if  no  justice  is  present, 
the  clerk  may,  by  consent  of  both  parties,  make  an  order  transferring  the  cause  for  trial  to 
a  District  Court  of  an  adjoining  district,  which  thereupon  has  the  same  jurisdiction  and 
power  at  its  own  court-house,  as  if  the  property  was  situate  within  its  district. 
N.  Y.  Municipal  Court  Act.    L.  1902,  ch.  580,  §  1,  subd.  12.    Jurisdiction. 

Section  1.  Except  as  provided  in  the  next  section  the  municipal  court  of  the  city  of 
New  York  has  jurisdiction  in  the  following  civil  actions  and  proceedings: 

Subd.  12.  A  summary  proceeding  under  title  two  of  chapter  seventeen  of  the  code  of  civil 
procedure  to  recover  possession  of  real  property  which,  or  a  portion  of  which,  is  situated 
within  the  district  wherein  the  application  for  such  recovery  is  made.  Such  proceeding 
may  be  tried  with  or  without  a  jury,  which  may  be  demanded  by  any  party  thereto.  The 
court  in  either  case  has  power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted  thereby  and  the  rights  of  the 
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parties  have  not  been  impaired  by  reason  of  the  defective  pleading,  to  direct  or  set  aside 
a  verdict,  and  to  grant  or  deny  a  motion  for  a  new  trial,  and  an  appeal  may  be  taken 
therefrom. 

The  statutory  remedy  by  way  of  summary  proceeding  is  in  derogation  of 
the  common-law  remedy  by  action,  and  must  be  strictly  construed;  a  peculiar 
and  limited  jurisdiction  is  thereby  conferred  on  certain  magistrates,  which 
can  be  executed  only  in  the  way  prescribed.  Benjamin  v.  Benjamin^  5  iN".  Y. 
385. 

Where  the  United  States  government  leases  a  part  of  the  government  prop- 
erty, it  was  held  that  the  State  courts  had  jurisdiction  in  summary  proceed- 
ings.   Lotterlee  v.  Murphy,  67  Hun,  76,  51  St.  Eep.  553,  21  Supp.  1120. 

Where  summary  proceedings  are  brought  to  recover  land  a  justice  is  not 
ousted  of  jurisdiction  because  the  title  of  the  land  comes  into  question.  The 
provisions  of  the  Code  relating  to  the  dismissal  of  an  action  where  the  ques- 
tion of  title  arises  relate  exclusively  to  civil  actions,  and  do  not  apply  to  sum- 
mary proceedings.  Where  a  life  tenant  leases  premises,  and  after  his  death 
the  guardian  of  the  infant  remainderman  permits  the  tenant  to  remain  in 
possession  until  the  infant  attains  a  majority  and  she  thereafter  demands 
rent,  the  facts  establish  the  conventional  relation  of  landlord  and  tenant  and 
enable  her  to  maintain  summary  proceedings.  Dorschel  v.  Burhly,  18  Misc. 
240;  Matter  of  White,  12  Abb.  N.  C.  348;  Loivman  v.  Sprague,  73  Hun, 
408;  People  ex  rel.  Vogler  v.  Palmer,  16  Hun,  136;  Benjamin  v.  Benjamin, 
5  N.  Y.  388;  People  ex  rel.  Hannigan  v.  Ingersoll,  20  Hun,  316. 

The  City  Court  of  Albany  has  no  power  in  summary  proceedings  to  pass 
upon  equities  which  may  exist  between  the  parties  to  a  conveyance  which  is 
absolute  on  its  face;  but  is  limited  to  the  legal  title.  Matter  of  Hattersley  v. 
Cronyv,,  22  Misc.  259;  suh  nam.,  Hattersley  v.  Cronyn,  49  Supp.  1113,  83 
St.  Eep.  1113. 

The  following  cases  relate  to  jurisdiction  of  district  courts  in  New  York 
city,  and  hold  that  the  demised  premises  must  be  within  the  district  in  which 
the  judgment  was  granted :  People  v.  Campbell,  60  How.  102 ;  People  v. 
Kelly,  20  Hun,  549.  Where  the  affidavit  failed  to  show  jurisdiction  of  jus- 
tice, the  proceedings  were  held  void.     Cuyler  v.  Crane,  25  Hun,  67. 

Events  happening  subsequently  to  the  bringing  of  a  summary  proceeding 
will  not  oust  jurisdiction  which  always  depends  on  facts  existing  at  the  com- 
mencement of  the  action;  and  where  a  final  order  in  favor  of  the  landlord  is 
reversed  on  appeal,  and  a  new  trial  ordered,  the  landlord  is  entitled  thereto 
and  the  trial  court  has  no  right  to  dismiss  the  proceedings  because  the  build- 
ings have  been  destroyed  and  removed  since  the  first  trial.  Simmons  v.  Pope, 
43  Misc.  661,  88  Supp.  120. 

The  judge  before  whom  a  summary  proceeding  to  recover  the  possession  of 
real  property  is  instituted  has  no  legal  power  to  adjourn  the  matter  to  a  future 
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day  on  his  own  motion  in  default  of  an  answer  by  the  tenant.    People  ex  rel. 
Allen  V.  Murray,  2  Misc.  152,  23  Supp.  160;  aff'd,  138  N.  Y.  635, 

Service  of  process,  in  summary  proceedings  to  dispossess  tenants,  made 
upon  one  member  of  a  firm,  consisting  of  two  persons,  is  sufficient  to  confer 
jurisdiction  upon  the  court  to  entertain  the  proceedings  and  issue  the  warrant 
of  dispossession.    Maneely  v.  Mayers,  43  Misc.  380,  87  Supp.  471. 

A  Tuscarora  Indian  holding  under  a  tribal  allotment  who  has  been  wrong- 
fully ousted  of  possession  of  lands  may  maintain  summary  proceedings  in  a 
justice's  court.    Peters  v.  Tallchief,  121  App.  Div.  309. 

As  a  justice's  court  is  of  inferior  jurisdiction  every  jurisdictional  fact 
essential  to  support  its  final  order  in  summary  proceedings  must  be  shown  by 
the  record  and  may  neither  be  supplied  nor  presumed  to  exist.  Matthews  v. 
Carman,  122  App.  Div.  582,  107  Supp.  694. 

A  justice  of  the  Municipal  Court  does  not  lose  jurisdiction  of  summary  pro- 
ceedings by  adjourning  the  trial,  at  the  request  of  a  party,  for  a  period  not 
exceeding  ten  days.    Hertz  v.  Schmidt,  31  Misc.  725,  65  Supp.  225. 

A  summary  proceeding  to  dispossess  a  tenant  in  the  city  of  New  York 
must  be  tried  in  the  district  in  which  the  property  is  situated,  or  in  an  ad- 
joining district,  and  a  justice  holding  court  in  any  other  district  is  without 
jurisdiction  to  hear  it.  Heller  v.  Herhst,  26  Misc.  780,  57  Supp.  270.  See 
§  1360,  N.  Y.  Consolidation  Act. 

Although  subtenants  defending  summary  proceedings  answer  that  their 
lessor's  lease  has  been  forfeited,  the  Municipal  Court  is  not  ousted  of  juris- 
diction.   Hollister  v.  Wohlfeil,  115  App.  Div.  400,  100  Supp.  907. 

The  jurisdiction  of  the  Municipal  Court  of  the  city  of  New  York  to  make 
the  final  order  in  summary  proceedings  and  to  issue  the  dispossession  warrant 
is  not  to  be  presumed,  and  the  record  when  offered  in  evidence  to  show  the 
interest  of  the  petitioner,  in  an  action  subsequently  brought  by  him  for  rent, 
must  show  such  interest  from  the  facts.  Engel,  Heller  Co.  v.  Henry  Elias 
Brewing  Co.,  37  Misc.  480,  75  Supp.  1080,  rev'g  36  Misc.  851,  74  Supp,  934, 
dist'g  Tolman  v.  Heading,  11  App.  Div.  264;  Boyd  v.  Milone,  24  Misc.  734. 

The  fact  that  the  question  of  title  is  raised  collaterally,  in  a  proceeding  in- 
stituted in  the  Municipal  Court  of  the  city  of  New  York  for  the  summary  re- 
moval of  an  alleged  squatter  from  land  claimed  to  be  owned  by  the  petitioner, 
does  not  serve  to  oust  the  Municipal  Court  of  jurisdiction. 

The  real  issue  involved  in  the  proceeding  is  as  to  the  right  to  the  possession 
of  the  premises,  and  the  provisions  of  the  Code  of  Civil  Procedure  requiring 
the  removal  of  an  action  brought  in  a  justice's  or  Municipal  Court,  where  the 
determination  of  title  to  real  estate  is  involved,  have  no  application  to  such 
proceeding.     Vandeventer  v.  Foster,  87  App.  Div.  62,  83  Supp.  1067. 

A  question  which  affects  the  jurisdiction  of  the  Municipal  Court  of  the  city 
of  New  York  may  be  raised  for  the  first  time  on  an  appeal  to  th^  Aiapellate 
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Term  of  the  Supreme  Court.  Matter  of  Stuyvesajit  Real  Estate  Co.,  40  Misc. 
205,  81  Supp.  642. 

When  in  summary  proceedings  to  remove  squatters  from  land,  brought  in 
the  Municipal  Court  of  the  city  of  New  York,  it  appears  that  the  question  of 
title  to  the  property  is  in  issue,  the  court  has  no  jurisdiction  and  should  dis- 
miss the  proceeding.    Bowen  v.  Ludvih,  119  App.  Div.  11,  103  Supp.  948. 

The  Municipal  Court  is  not  ousted  of  jurisdiction  in  summary  proceedings 
because  the  title  to  real  property  is  involved. 

In  summary  proceedings  the  question  of  title  is  not  involved,  but  the  ques- 
tions are  whether  the  conventional  relation  of  landlord  and  tenant  exist  and 
who  has  the  right  of  possession  under  that  relationship.  Drake  v.  Cunning- 
ham, 12Y  App.  Div.  79,  111  Supp.  199. 

The  Municipal  Court  of  the  city  of  New  York  is  not  ousted  of  jurisdiction 
in  summary  proceedings  to  recover  the  possession  of  real  property  by  reason 
of  the  fact  that  the  title  to  the  property  is  involved.  Quinn  v.  Quinn,  46 
App.  Div.  241,  61  Supp.  684. 

Where  a  person  claiming  possession  of  certain  premises,  under  an  assign- 
ment of  a  lease  executed  by  the  lessee  shortly  before  he  was  adjudged  a  bank- 
rupt, institutes  summary  proceedings  in  the  Municipal  Court  of  the  city  of 
New  York  to  recover  possession  of  such  premises  from  a  person  claiming 
under  an  assignment  of  the  lease  executed  by  the  receiver  of  the  lessee  ap- 
pointed in  bankruptcy  proceedings,  and  the  respondent  attacks  the  assignment 
of  the  lease  to  the  petitioner  on  the  ground  that  it  was  executed  in  fraud  of 
creditors,  the  court  has  jurisdiction  to  determine  the  issue  of  fraud  as  a  legal 
defense.     Woods  v.  Garcewich,  67  App.  Div.  53,  73  Supp.  472. 

Inasmuch  as  the  Municipal  Court  of  the  city  of  New  York  can  have  no 
equitable  jurisdiction  because  of  the  constitutional  inhibition  even  though  an 
equitable  defense  may  be  set,  up  in  summary  proceedings  by  the  Code  of  Civil 
Procedure,  section  2244,  a  Municipal  Court  order  in  summary  proceedings 
against  a  tenant  holding  over  at  the  expiration  of  a  21-year  lease  is  wrong, 
when  based  on  an  adjudication  that  the  tenant  was  entitled  to  appraisement 
and  a  renewal  as  provided  in  the  lease  and  to  retain  possession  until  specific 
performance  should  be  decreed,  as  such  determination  was  tantamount  to  ad- 
judging the  right  of  the  party  to  a  specific  performance.  Simon  v.  Bchmitt, 
337  App.  Div.  625,  122  Supp.  421,  rev'g  118  Supp.  326. 

The  Municipal  Court  of  the  city  of  New  York  in  summary  proceedings  for 
non-payment  of  rent  is  without  power  even  upon  notice  to  make  an  order  sub- 
stituting as  a  party  defendant  the  assignee  as  collateral  security  of  the  rents 
who  is  not  and  never  has  been  in  possession  of  the  leased  premises,  as  such 
assignee  is  not  one  of  the  parties  to  whom  the  right  is  accorded  under  section: 
2244  of  the  Code  of  Civil  Procedure  of  interposing  an  answer  in  the  proceed- 
ing.   ErTcins  v.  Tucker,  62  Misc.  495,  115  Supp.  256. 
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ARTICLE  V. 

PETITION  BY  PERSON  ENTITLED  TO  POSSESSION,    §§  8235,  823S,  «837. 

§  2235.  Petition  by  person  entitled  to  possession,  1692. 

§  2236.  Notice  to  be  given  in  certain  cases,  1692. 

§  2237.  Petition  by  neighbor  of  bawdy-house,  etc.,  1692. 

§  2235.    Petition  by  person  entitled  to  possession. 

The  application  may  be  made  by  the  landlord  or  lessor  of  the  demised  premises;  the 
purchaser  upon  the  execution  or  foreclosure  sale;  the  person  forcibly  put  out  or  kept 
out;  the  person  with  whom,  as  owner,  the  agreement  was  made,  or  the  owner  of  the 
property  occupied  under  an  agreement,  to  cultivate  the  property  upon  shares,  or  for  a  share 
of  the  crops;  or  the  person  lawfully  entitled  to  the  possession  of  the  property  intruded 
into  or  squatted  upon,  as  the  case  requires;  or  by  the  legal  representative,  agent,  or  assignee 
of  the  landlord,  purchaser,  or  other  person,  so  entitled  to  apply.  The  applicant  must  pre- 
sent to  the  judge  or  justice,  a  written  petition,  verified  in  like  manner  as  a  verified  complaint 
in  an  action  brought  in  the  Supreme  Court;  describing  the  premises  of  which  the  possession 
is  claimed,  and  the  interest  therein  of  the  petitioner,  or  the  person  whom  he  represents; 
stating  the  facts,  which,  according  to  the  provisions  of  this  title,  authorize  the  application 
by  the  petitioner,  and  the  removal  of  the  person  in  possession;  naming,  or  otherwise 
intelligibly  designating  the  person  or  persons  against  whom  the  special  proceeding  is  insti- 
tuted, and,  if  there  are  two  or  more  such  persons,  and  some  are  under-tenants  or  assigns, 
specifying  who  are  principals  or  tenants,  and  who  are  under-tenants  or  assigns;  and  praying 
for  a  final  order  to  remove  him  or  them  accordingly. 

§  2236.    Notice  to  be  given  in  certain  cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at  sufferance,  the  petition  must 
state  the  facts,  showing  that  the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in  §  2233  of  this  act,  the 
petition  must  state  that  a  notice,  in  behalf  of  the  applicant,  requiring  all  persons  occupying 
the  property  to  quit  the  same,  by  a  day  specified,  has  been  either  served  personally  upon  the 
person  or  persons  to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least  ten 
days  before  the  day  specified  therein. 

§  2237.     Petition  by  neighbor  of  bawdy-house,  etc. 

An  owner  or  tenant  of  real  property,  in  the  immediate  neighborhood  of  other  demised  real 
property,  which  is  used  or  occupied  as  a  bawdy-house,  or  house  of  assignation  for  lewd 
persons,  may  serve  personally  upon  the  owner  or  landlord  of  the  premises,  so  used  or 
occupied,  or  upon  his  agent,  a  written  notice,  requiring  the  owner  or  landlord  to  make  an 
application  for  the  removal  of  the  person  so  using  or  occupying  the  same.  If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within  five  days  thereafter;  or 
having  made  it,  does  not  in  good  faith  diligently  prosecute  it,  the  person  giving  the  notice 
may  make  such  an  application,  stating  in  his  petition  the  fact  so  entitling  him  to  make  it. 
Such  an  application  has  the  same  effect,  except  as  otherwse  expressly  prescribed  in  this 
title,  as  if  the  applicant  was  the  landlord  or  lessor  of  the  premises. 

A  petition  not  verified  is  insufficient  to  confer  jurisdiction,  and  an  appear- 
ance by  the  defendant  on  the  return  day  to  hold  open  the  case,  when  he  after- 
ward objects  to  the  jurisdiction,  is  no  waiver  of  his  rights.  Coatsworth  v. 
Thompson,  5  St.  Eep.  809. 

A  petition  is  defective  by  reason  of  the  failure  of  the  notary  to  sign  the 
jurat,  and  confers  no  jurisdiction  when  there  is  no  appearance,  and  judgment 
rendered  thereupon  is  void  absolutely.  Marchand  v.  Haber,  16  Misc.  319,  37 
Supp.  950,  73  St.  Eep.  569. 
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The  omission  of  the  venue  in  the  affidavit  is  a  jurisdictional  defect.  People 
V.  DeCamp,  12  Hun,  378.  But  where  the  petition  was  verified  and  the  signa- 
ture at  end  of  verification,  the  omission  of  signature  to  petition  was  held  not  to 
be  jurisdictional.   Chadwick  v.  Spargur,  1  Ciy.  Pro.  422. 

The  omission  of  the  day  of  the  month  in  the  jurat  to  a  petition  in  summary 
proceedings  to  remove  a  tenant,  which  petition  was  sworn  to  before  the  justice 
who  issued  a  precept  dated  the  same  day  as  the  petition  and  certified  in  his 
return  that  before  he  issued  the  process  a  duly  verified  petition  was  presented 
to  him,  is  a  mere  formal  error  of  a  kind  which  will  as  a  rule  be  disregarded, 
and  the  court  may  fairly  assume  upon  appeal  that  the  date  of  verification  was 
the  day  upon  which  the  petition  was  used  and,  therefore,  a  further  return  by 
the  justice  is  unnecessary.    Griffin  v.  Barton,  20  App.  Div.  512,  47  Supp.  121. 

An  agent  of  a  domestic  corporation  may,  and  an  ofiicer  thereof  need  not, 
verify  its  petition  to  initiate  summary  proceedings  to  dispossess  its  tenant. 
Matter  of  Stuyvemnt  Real  Estate  Co.,  40  Misc.  205,  81  Supp.  642. 

The  afiidavit  must  allege  facts  and  not  the  evidence  of  facts,  nor  should 
matter  of  law  be  stated.  Hill  v.  Stocking,  6  Hill,  314.  It  should  not  be  un- 
certain or  contradictory,  but  make  out  a  plain  case.  People  v.  Matthews,  43 
Barb.  168;  aff'd,  38  N.  Y.  451;  Wiggins  v.  Woodruif,  16  Barb.  474;  Deuel 
V.  Bust,  24  Barb.  438;  Hill  v.  Stocking,  6  Hill,  314;  Wallace  v.  Eaton,  5 
How.  99.  In  order  to  give  the  court  jurisdiction,  it  must  show  that  the  con- 
ventional relation  of  landlord  and  tenant  exists,  created  by  agreement  or  recog- 
nized by  the  tenant,  and  it  must  also  appear  from  the  facts  stated,  that  the 
term  of  the  tenant  has  expired,  or  that,  by  virtue  of  the  statute,  the  landlord^ 
is  entitled  to  possession.  People  v.  Simpson,  28  N.  Y.  55 ;  Bussell  v.  Russell, 
32  How.  400 ;  Buck  v.  Binninger,  3  How.  391 ;  Deuel  v.  Rust,  24  How.  438 ; 
Matter  of  Robinson,  1  How.  213;  People  v.  Matthews,  38  N.  Y.  451.  Great 
particularity  is  required,  and  every  fact  necessary  to  give  the  officer  juris- 
diction must  be  distinctly  stated,  or  the  proceeding  will  be  dismissed.  It  will 
be  strictly  construed  as  a  pleading  most  stringently  against  the  complainant, 
and  its  allegations  must  not  be  contradictory.  Wiggins  v.  Woodruff,  16  Barb. 
474;  Simpson  v.  Rhinelanders,  20  Wend.  103;  Prouty  v.  Prouty,  5  How.  81. 
An  affidavit,  if  made  by  an  agent  of  the  landlord,  must  affirmatively  show  the 
fact  of  such  agency;  it  is  not  enough  to  state  it  by  way  of  recital.  People  v. 
Johnson,  1  T.  &  C.  578.  It  must  show,  where  such  notice  is  necessary,  not 
only  that  a  three  days'  notice  in  writing  was  served,  but  that  it  was  served  in 
the  manner  required  by  law.  People  v.  Keteltas,  12  Hun,  67.  A  petition  for 
removal  for  holding  over  in  default  in  payment  of  rent,  which  simply  alleges 
that  the  petitioner  has  caused  at  least  three  days'  notice  to  quit  to  be  served  on 
the  tenant  without  alleging  the  manner  of  such  service,  is  insufficient,  and 
where  the  tenant  appears  and  no  proof  of  service  is  given  on  the  hearing,  the 
petitioner  is  not  entitled  to  the  order.    Posson  v.  Dean,  8  Civ.  Pro.  177. 
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Where  the  affidavit  shows  the  relation  of  landlord  and  tenant  was  created 
by  a  contract  of  hiring,  if  the  contract  is  not  fully  stated  in  the  affidavit,  it 
is  sufficient  to  show  the  agreement  was  made  between  the  agent  of  the  land- 
lord and  the  agent  of  the  tenant,  and  the  default  of  the  tenant.  Estate  of 
NorsewortJiy  v.  Bryan,  33  Barb.  152.  The  affidavit  must  give  a  description 
of  the  premises  from  which  it  is  sought  to  remove  the  tenant;  it  must  not  be 
too  general  or  indefinite.  Campbell  v.  Mallory,  22  How.  183.  Where  there 
is  no  contract  shown  on  part  of  alleged  tenant,  and  no  rent  reserved  as  shown 
by  the  affidavit,  it  is  insufficient.  Benjamin  v.  Benjamin,  5  N.  T.  83.  An 
affidavit  alleging  in  substance  that  one  conveyed  the  premises  to  plaintiff  on 
the  day  named,  and  defendant,  or  his  assigns,  were  then  in  possession  as 
tenants  at  sufferance  and  held  over,  sufficiently  states  the  tenancy.  People 
V.  Vlrich,  2  Abb.  28.  An  averment  that  the  amount  specified  is  due  for  rent, 
in  connection  with  a  statement  that  defendant  holds  over  and  continues  in 
possession  of  the  premises,  is  sufficient.  People  v.  Lamb,  10  Hun,  348. 
Under  a  lease,  which  provides  that  an  assignment  without  the  landlord's  con- 
sent should  terminate  the  lease,  an  affidavit  that  he  had  assigned,  without 
averring  it  done  without  landlord's  consent,  is  insufficient.  Chretien  v.  Doney, 
1  N.  Y.  419.  Proceedings  were  held  void  where  affidavit  did  not  show 
premises  in  the  jurisdiction  of  the  justice,  nor  that  the  affiant  was  the  land- 
lord. Cuyler  v.  Crane,  25  Hun,  67.  An  affidavit  is  sufficient  if  it  alleges  the 
making  of  the  lease,  the  length  of  the  term,  the  rent,  the  assignment  of  the 
lease  to  defendants,  their  occupation,  non-payment  of  rent,  and  the  demand 
and  notice.  People  v.  Fowler,  1  Hun,  104;  dism'd,  55  IST.  Y.  675.  It  is 
not  necessary  to  show  that  the  demand  of  rent  was  made  by  the  landlord ;  it 
may  be  made  by  his  agent.  People  v.  Stuyvesant,  1  Hun,  102.  If  the  notice 
of  demand  for  rent  is  in  writing,  it  must  be  in  the  alternative,  requiring  pay- 
ment or  possession.  People  v.  Gross,  50  Barb.  231.  Demand  by  landlord  of 
an  under-tenant  is  not  sufficient;  it  must  be  made  of  tenant.  People  v.  Piatt, 
43  Barb.  116.  It  is  incumbent  on  the  landlord  to  establish,  by  affidavit,  that 
the  rent  has  become  due  and  payable,  that  its  payment  has  been  demanded, 
and  default  made.  If  it  is  stated  demand  was  made  at  tenant's  place  of  busi- 
ness of  his  agent,  it  must  state  who  the  agent  is,  or  the  nature  of  his  agency. 
Wolcott  V.  Schench,  16  How.  449.  The  affidavit  should  name  the  person  of 
whom  the  rent  was  demanded.  Sogers  v.  Lynds,  14  Wend.  172.  A  lessor  is 
not  bound  to  recognize  a  general  assignee  for  benefit  of  creditors,  as  tenant, 
and  demand  of  rent  may  be  made  of  the  tenant.  Bohee  v.  Hammersley,  16 
How.  461.  A  demand  of  rent  with  interest  does  not  invalidate  the  proceed- 
ings. Interest  is  an  incident  of  the  debt,  and  the  landlord  is  entitled  to  it 
from  time  of  default.  People  v.  Dudley,  58  ]Sr.  Y.  '323.  Where  an  affidavit 
has  been  used  in  a  proceeding  in  which  a  verdict  was  had,  it  cannot  be  again 
used  as  the  foundation  for  a  new  proceeding,  and  if  so  used,  tiie  landlord  and 
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judge  are  liable  in  trespass.  McCoy  v.  Hyde,  8  Cow.  68.  In  cases  of  holding 
over,  where  the  real  estate  has  been  sold  under  execution,  and  the  party 
against  whom  proceedings  are  instituted  holds  under  the  judgment  debtor 
under  title  subsequent  to  the  lien  of  the  judgment,  that  fact  must  distinctly 
appear  in  the  affidavit.  Hallenhech  v.  Gardner,  20  Wend.  22.  Every  fact 
necessary  to  give  jurisdiction  should  be  alleged  in  the  petition.  Hallenhech 
V.  Gardner,  20  Wend.  22;  Campbell  v.  Mallory,  22  How.  813;  Powers  v. 
Witty,  42  How.  352.  A  verification  need  not  be  in  the  exact  words  of  the 
statute ;  a  substantial  compliance  is  sufficient,  Bowghen  v.  Nolan,  53  How. 
485. 

A  petition  in  simimary  proceedings  alleging  that  the  petitioner  is  the  land- 
lord of  a  named  person  "  in  respect  to  the  premises  now  in  the  occupation  of 
the  said  named  person  does  not  sufficiently  state  that  the  petitioner  is  the 
owner  of  the  premises,  but  is  a  mere  allegation  of  the  relation  of  the  parties, 
without  setting  forth,  actually  or  by  inference,  a  'description  of  the  petitioner's 
interest.  Engel,  Heller  Co.  v.  Henry  Elias  Brewing  Co.,  37  Misc.  480,  75 
Supp.  1080,  rev'g  36  Misc.  851,  74  Supp.  934,  dist'g  Tolman  v.  Heading,  11 
App.  Div.  264;  Boyd  v.  Milone,  24  Misc.  734. 

An  allegation  in  a  petition  in  summary  proceedings  to  recover  the  posses- 
sion of  real  property  that  the  petitioner  is  the  sole  surviving  executor  and 
trustee  and  landlord  of  the  premises  described  is  not  a  statement  of  his  inter- 
est in  the  premises,  nor  sufficient  to  confer  jurisdiction  upon  the  court  to 
entertain  the  proceeding. 

But  an  allegation  that  the  petitioner  let  and  rented  unto  the  party  proceeded 
against,  the  premises  in  question,  and  that  the  latter  hired  them  for  a  specified 
rental,  sufficiently  describes  the  petitioner's  interest  as  that  of  laudlord,  since 
one  who  has  entered  into  possession  of  premises  under  an  agreement  to  pay 
rent  therefor  is  estopped  to  dispute  his  lessor's  title;  and  a  statement  of 
the  derivation  of  the  petitioner's  title  or  right  to  make  the  lease  is  not  requi- 
site to  the  court's  jurisdiction.  Underhill  v.  Cohen,  61  Misc.  627,  114  Supp. 
115. 

A  petition  which  describes  the  petitioner's  interest  as  that  of  "  landlord  " 
is  iusufficient.     Cappel  v.  London,  113  Supp.  2. 

A  petition  in  summary  proceedings  to  recover  the  possession  of  real  estate 
must  affirmatively  allege  the  existence  of  every  jurisdictional  fact,  and  nothing 
can  be  taken  by  implication. 

In  summary  proceedings  to  recover  possession  of  real  property  for  non-com- 
pliance with  the  requirements  of  the  Commission  of  Labor,  the  petition  must 
affirmatively  allege  that  the  person  against  whom  the  proceeding  is  instituted 
is  the  tenant  of  a  factory  or  tenant-factory;  and  a  petition  which  describes 
the  premises  by  street,  number,  and  location,  but  is  silent  as  to  the  character  of 
the  building  or  the  uses  to  which  it  is  put,  is  insufficient,  Minshy  v.  Weller, 
63  Misc.  244,  116  Supp.  628, 
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The  petition,  in  addition  to  setting  forth  that  the  petitioner  was  the  agent 
of  the  plaintiff  who  was  the  "  landlord  "  of  the  demised  premises,  contained 
the  further  allegation  "  that  the  petitioner  as  the  agent  of  such  landlord 
entered  into  an  agreement  with  the  tenant  by  which  the  said  tenant  hired 
from  the  said  landlord  the  premises,"  etc. ;  held,  a  sufficient  statement  of  the 
"  interest "  of  the  petitioner  to  comply  with  the  requirements  of  the  Code  of 
Civil  Procedure,  section  2235,  and  to  confer  jurisdiction  upon  the  justice. 
Cappel  V.  London,  61  Misc.  652,  114  Supp.  97. 

In  a  proceeding  to  dispossess  a  tenant  and  under-tenants,  the  Cod©  of  Civil 
Procedure,  section  2231,  does  not  require  that  the  petition  allege  that  the 
latter  hold  over  without  the  permission  of  the  landlord,  nor  need  it  specify 
under  whom  the  under-tenant  holds,  and  it  is  sufficiently  specific  to  set  out 
the  written  lease,  and  that  the  premises  are  in  the  occupation  of  the  said 
tenant,  and  certain  parties  named  as  under-tenants.  Mando  v.  Kitchell,  132 
App.  Div.  390,  116  Supp.  691. 

Section  2235  of  the  Code  of  Civil  Procedure  which  directs  that  the  appli- 
cant must  describe  "  the  premises  of  which  the  possession  is  claimed,  and  the 
interest  therein  of  the  petitioner,  or  the  person  whom  he  represents;  stating 
the  facts,  which,  according  to  the  provisions  of  this  title,  authorize  the  applica- 
tion by  the  petitioner,  and  the  removal  of  the  person  in  possession,"  does  not 
mean  that  the  petitioner  must  plead  the  evidence  upon  which  his  right  or  title 
depends.     Reich  v.  Cochran,  201  N.  Y.  450,  aff'g  139  App.  Div.  931. 

When  the  case  is  one  of  landlord  and  tenant  that  fact  should  be  stated,  and 
it  is  enough  to  make  any  statement  from  which  it  is  clear  that  the  applicant 
is  the  lessor  or  his  assignee,  and  that  the  person  in  possession  is  the  lessee  or 
his  assignee  under  a  lease  between  the  parties  or  their  assignors.  If  that  is 
clearly  stated  the  applicant's  interest  in  the  premises  is  properly  set  forth. 
Ferber  v.  Apfel,  113  App.  Div.  720,  723,  and  Mathews  v.  Carman,  122  App, 
Div.  582 ;  criticised,  Beich  v.  Cochran,  201  IST.  Y.  450,  aff'g  139  N.  Y.  931. 

Code  of  Civil  Procedure,  section  2235,  authorizing  the  "application"  for 
the  removal  of  a  person  in  summary  proceedings  to  be  made  by  the  agent  of 
the  landlord,  authorizes  the  entitling  of  the  proceedings  and  the  issuance  of 
the  precept  in  the  name  of  the  agent.  Case  v.  Porterfield,  54  App.  Div.  109, 
66  Supp.  337. 

A  petition  which  alleged  a  verbal  letting  on  or  about  November  1st  for  the 
term  of  one  month  is  not  sustained  by  proof  of  an  oral  agreement  in  April 
from  month  to  month  "  as  long  as  the  rent  is  paid."  Hoffman  v.  Van  Allen, 
3  Misc.  99,  51  St.  Eep.  60'3,  22  Supp.  369. 

The  affidavit  must  show  the  premises  are  situated  within  the  jurisdiction 
of  the  officer  before  whom  the  proceeding  is  instituted,  or  the  jurisdiction 
fails,  and  recitals  in  the  summons  will  not  cure  the  defect.  People  v.  Broad- 
man,  4  Keyes,  59. 
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The  interest  of  the  petitioner  in  the  premises  affected  is  a  jurisdictional 
fact  which  jnust  appear  from  the  facts  and  not  by  mere  inference. 

The  petition  is  suiScient,  pro  tanto,  where  it  alleges  a  "  demand  "  for  the 
rent  and  the  record  need  not  show  affirmatively  that  the  demand  was  personal 
—  as  it  must  be  where  the  petitioner  relies  on  a  demand  as  distinguished  from 
a  three  days'  notice  in  writing.  Engle^  Heller  Co.  v.  Elias  Brewing  Co.  37 
Misc.  4S0,  75  Supp.  1080. 

A  petition  which  does  not  show  that  three  days  have  expired  since  service 
of  the  alternative  notice  is  premature  land  insufficient  to  confer  jurisdiction.. 
Bristed  v.  Harrell,  20  Misc.  348,  43  Supp.  918.  Where  a  petition  alleged 
that  certain  persons  held  over  as  "  assignees  or  under-tenants,"  held,  that  this 
is  a  mere  designation  of  the  nature  of  the  possession.  Drummond  v.  Fisher, 
43  St.  Kep.  135,  16  Supp.  867.  Allegations  that  the  petitioner  became  the 
owner  by  a  deed  and  that  the  tenant  is  in  possession  under  an  alleged  agree- 
ment from  the  grantor  of  such  deed  are  sufficient  to  show  relation  of  landlord 
and  tenant.  Earle  v.  McOoldriclc,  15  Misc.  135,  36  Supp.  803  (825).  The 
use  of  the  word  "  lessee  "  in  an  allegation  of  the  petition  that  the  petitioner  is 
the  "  lessee  or  landlord  "  is  clearly  a  clerical  error,  and  may  be  disregarded 
as  surplusage.  Fox  v.  Held,  24  Misc.  184,  52  Supp.  724.  Where  the  petition 
does  not  contain  a  sufficient  description  of  the  premises,  the  justice  does  not  ob- 
tain jurisdiction.  Unless  there  is  a  joinder  of  issue  by  the  service  of  a  verified 
answer,  or  by  an  answer  which  can  be  held  to  be  a  waiver  of  a  verified  answer, 
the  fact  that  the  tenant  appear  on  the  return  day  and  raised  no  objection 
is  not  a  waiver  of  a  failure  to  verify  the  petition.  Wcmds  v.  Roharge,  24 
Misc.  273,  53  Supp.  700. 

The  affidavit  must  show  that  the  applicant  is  entitled  to  the  possession,  and 
that  the  occupant  holds  in  hostility  to  his  title.  People  v.  Andrews,  52  IST.  Y. 
445.  The  affidavit  should  show  the  tenant  in  possession  of  the  premises,  and  that 
he  continues  in  possession  "  without  the  permission  of  his  landlord."  Smith  v. 
Huestis,  Hill  &  Denio,  236;  Rogers  v.  Wynds,  14  Wend.  272;  Oamphell  v. 
Mallory,  52  How.  183.  It  need  not  state  the  date  or  duration  of  the  lease. 
People  V.  Teed,  48  Barb.  424.  But  where  the  proceedings  are  against  different 
parties,  it  should  distinctly  show  which  are  tenants  and  which  are  subtenants. 
Wiggins  v.  Woodruff,  16  Barb.  474. 

Section  2235  does  not  require  that  the  petition  should  name  the  tenant.  It 
is  sufficient  that  the  person  against  whom  the  proceeding  is  instituted  is  intel- 
ligibly designated,  and  the  words  "  John  Doe "  and  Eichard  Eoe,"  "  under- 
tenants," is  a  sufficient  compliance  with  the  statute.  Ash  v.  Purnell,  26  Abb. 
K  C.  92,  19  Civ.  Pro.  234,  16  Daly,  189,  11  Supp.  54,  32  St.  Eep.  306.  The 
petition  alleged  a  leasing  of  the  premises  for  one  year,  but  that  defendant  was 
in  possession  as  under-tenant  of  the  lessee  and  that  defendant  held  over  after 
the  expiration  of  the  term;  held,  sufficient  to  confer  jurisdiction.     Ward  v. 
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Burger,  90  Hun,  540,  35  Supp.  961,  TO  St.  Kep.  635.  A  petition  by  the 
purchaser  of  real  property  at  a  sale  under  foreclosure  by  advertisement  must 
allege  that  the  mortgage  contained  a  power  of  sale  and  that  the  mortgage  had 
been  recorded  in  the  county  wherein  the  property  was  situated.  Cowdrey  v. 
Turner,  85  Hun,  451,  32  Supp.  889,  66  St.  Eep.  207.  A  petition  which 
states  that  the  petitioner  was  "  in  the  peaceable  possession  and  occupancy  of 
the  premises "  and  "  lawfully  entitled  to  remain  and  continue  in  possession 
thereof,"  when  made  under  section  2235,  is  not  sufficient.  It  must  contain  a 
description  of  the  premises  of  which  possession  is  claimed.  Sneider  v.  Leich- 
man,  57  Hun,  661,  19  Civ.  Pro.  217,  11  Supp.  434,  33  St.  Eep.  351.  Objec- 
tion that  the  petition  is  not  sufficiently  definite  as  to  the  time  of  letting  is 
waived  when  the  tenant  goes  to  trial  and  litigates  the  issues.  Wyckoff  v.  From- 
mer,  12  Misc.  149,  33  Supp.  11,  66  St.  Eep.  511.  An  allegation  in  the  peti- 
tion that  the  petitioner  became  the  owner  of  the  premises  by  deed  from  the 
life  tenant  and  that  the  defendant  was  in  possession  under  an  alleged  agree- 
ment for  hiring  made  with  the  life  tenant  is  sufficient  to  show  relation  of  land- 
lord and  tenant  between  the  parties  of  the  proceeding.  Griffin  v.  Barton,  23 
Misc.  229,  49  Supp.  1021;  aff'd,  27  App.  Div.  632.  Where  the  petition  in 
summary  proceedings  alleges  that  the  petitioner,  when  evicted  from  the  peace- 
able possession  of  the  premises,  which  he  held  "by  virtue  of  a  certain  arrange- 
ment or  agreement  made  and  entered  into  between  himself  and  Julia  Eoss  as 
lessee  of  said  entire  premises  (of  which  the  floor  occupied  by  your  petitioner 
as  aforesaid  forms  a  part),  by  the  terms  of  which  agreement  your  petitioner 
became'  duly  entitled  to  and  went  into  possession  of  the  floor  occupied  by  him 
as  aforesaid,"  fails  entirely  to  comply  with  the  provisions  of  section  2235  of 
the  Code  requiring  such  petition  to  describe  the  premises  "  and  the  interest 
therein  of  the  petitioner."  Such  petition  confers  no  jurisdiction,  and  the  ob- 
jection that  it  does  not  confer  jurisdiction  may  be  made  after  answer.  Potter 
V.  New  Yorlc  Baptist  Mission  Soc,  23  Misc.  671. 

A  petition  to  initiate  summary  proceedings  to  dispossess  a  tenant  must,  to 
give  the  Municipal  Court  jurisdiction,  state  by  which  of  the  three  methods 
prescribed  in  the  Code  of  Civil  Procedure,  section  2240,  service  of  the  precept 
was  made.  Matter  of  Stuyvesant  Beat  Estate  Co.  v.  Sherman,  40  Misc.  205, 
81  Supp.  642. 

The  court  acquires  no  jurisdiction  to  issue  a  warrant  of  removal  for  a  land- 
lord in  summary  proceedings  where  the  only  allegation  of  ownership  is  that 
he  was  the  landlord.     Kaziz  v.  Loft,  80  Supp.  1015. 

A  petition  in  summary  proceedings  to  oust  a  tenant  which  merely  describes 
the  interest  of  the  petitioner  in  the  premises  by  stating  that  he  is  the  "  land- 
lord "  and  ■"  leased  "  the  premises  fails  to  meet  the  requirements  of  section 
2235  of  the  Code  of  Civil  Procedure,  is  insufficient  to  give  a  justice's  court 
jurisdiction,  and  renders  all  proceedings  taken  null  and  void.  Matthews  v. 
Gorman,  122  App.  Div.  583,  107  Supp.  696. 
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Where,  in  summary  proceedings  to  remove  a  tenant  and  under-tenant  hold- 
ing over  after  the  expiration  of  the  term,  the  landlord's  petition  states  no  fact 
upon  vchich  his  right  to  possession  could  be  based,  the  court  acquires  no  juris- 
diction. 

Where  the  petitioner  in  such  case  sets  forth  that  the  petitioner  is  a  lessee 
of  the  premises  in  question  under  a  lease  from  the  ov^ner  executed  July  30, 
1907,  but  also  contains  the  further  statement  that  said  owner  did  not  acquire 
title  to  the  premises  until  August  3,  1907,  it  will  not  be  assumed  that  the 
delivery  of  the  petitioner's  lease  was  subsequent  to  the  time  that  the  owner  of 
the  premises  was  empowered  to  contract  with  reference  thereto ;  such  petition 
is,  therefore,  defective  under  section  2235  of  the  Code  of  Civil  Procedure 
which  requires  that  the  petition  shall  state  the  "  interest "  of  the  petitioner  in 
the  demised  premises.  Eldaen  Realty  Co.  v.  Bensamon,  56  Misc.  463,  107 
Supp.  128. 

When  the  petition  in  summary  proceedings  merely  states  that  the  petitioner 
is  "  lessee  and  landlord  "  of  the  premises,  it  fails  to  state  the  interest  of  the 
petitioner  as  required  by  section  2235  of  the  Code  of  Civil  Procedure. 

Such  defect  deprives  the  Municipal  Court  of  New  York  of  jurisdiction  and 
it  cannot  be  cured  by  amendment,  being  jurisdictional.  Ferber  v.  Apfel,  113 
App.  Div.  720,  99  Supp.  215. 

A  verification  of  a  domestic  corporation's  petition  to  initiate  summary  pro- 
ceedings to  dispossess  its  tenant,  when  made  by  the  corporation's  agent,  is 
sufficient.  Stuyvesant  Real  Estate  Co.  v.  Sherman,  40  Misc.  205,  81  Supp. 
642. 

A  petition  in  summary  proceedings  for  the  removal  of  a  tenant  for  a  default 
in  the  payment  of  rent,  which  alleges  that  the  notice  requiring  the  payment  of 
the  rent  or  the  possession  of  the  premises  was  served  by  delivering  a  copy 
thereof,  at  the  residence  of  the  tenant,  "  to  a  person  in  charge  of  said  prem- 
ises, said  tenant  being  absent  therefrom  at  the  time,"  but  which  does  not  al- 
lege that  the  person  to  whom  the  notice  was  delivered  was  "  of  suitable  age 
and  discretion,"  as  required  by  section  2240  of  the  Code  of  Civil  Procedure, 
is  fatally  defective,  and  is  insufficient  tO'  confer  jurisdiction.  Beach  v.  Mc- 
Oovern,  41  App.  Div.  381,  58  Supp.  493. 

A  petition  in  sum'mary  proceedings  to  dispossess,  which  merely  describes 
the  petitioner  as  trustee  does  not  show  title  in  him  and  cannot  confer  juris- 
diction to  enter  an  order  thereon.  Cram  v.  Dietrich,  38  Misc.  790,  78  Supp. 
948. 

The  petition  in  summary  proceedings  to  remove  a  tenant  for  holding  over 
without  permission  of  the  landlord  was  made  by  one  H,  who  swore  therein 
that  he  was  "the  agent  in  respect  to  the  premises  hereinafter  described,  of 
-the  Equitable  Life  Assurance  Stociety  of  the  United  States,  who  are  the  owners 
and  landlords  of  the  following  premises."  Held,  that  the  petitioner  suffi- 
VoL.  11  —  44 
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ciently  set  forth  the  title  of  interest  of  the  landlord  in  the  premises.     Equi- 
tahle  Life  Assur.  Soc.  v.  Bchum,  40  Misc.  657,  83  Supp.  161. 

A  petition  in  summary  proceedings  which  alleges  that  petitioner  "  is  the 
agent  for  C,  landlord  of  the  following  premises,"  confers  no  jurisdiction,  as 
there  is  a  failure  to  allege  that  C  is  landlord.  Cohen  v.  Brossevitch,  33  Misc. 
600,  67  Supp.  1025. 

Certain  changes  and  erasures  in  a  petition  for  summary  proceedings  had 
been  made  prior  to  the  issuing  of  the  precepts  thereon.  Held,  that  where 
defendant  appeared  and  went  to  trial  before  raising  objections  to  the  petition, 
it  was  too  late  to  raise  them  now,  and  the  court  retained  jurisdiction.  Bliss 
V.  Caryell  28  Misc.  162,  59  Supp.  13. 

While  the  court  is  without  power  to  amend  a  petition  in  summary  proceed- 
ings in  a  particular  essential  to  confer  jurisdiction,  it  may  allow  an  amend- 
ment involving  a  mere  clerical  error  consisting  in  a  misstatement  of  the  date 
upon  which  the  default  in  the  payment  occurred.  Rogers  v.  Gattler,  28  Misc. 
MQ,  58  Supp.  1073. 

An  allegation  in  a  petition  in  summary  proceedings  "  that  your  petitioner 
is  the  agent  for  P  B,  who  is  the  owner  and  landlord  "  and  "  that  your  peti- 
tioner is  duly  authorized  to  commence  proceedings  to  dispossess  said  tenant 
and  those  claiming  possession  under  said  tenant,"  sufficiently  established  that 
tlie  agent  was  fully  authorized  by  the  landlord  to  institute  the  proceedings. 
Bennett  v.  The  Budw'eiser  Brewing  Co.,  27  Misc.  805,  58  iSupp.  313. 

On  a  summary  proceeding  to  dismiss  a  tenant.  Code  of  Civil  Procedure, 
section  2235,  requiring  a  statement  of  "  the  interest  therein  of  the  petitioner 
or  the  person  whom  he  represents,"  is  sufficiently  complied  with  by  an  allega- 
tion that  the  applicant  was  the  executor  of  a  decedent,  empowered  by  the  will 
to  sell  and  dispose  of  all  the  real  estate  of  the  estate  and  that  he  entered  into 
an  agreement  with  the  defendant  as  tenant.  Rowland  v.  Dillingham,  83  App. 
Div.  156,  82  Supp.  470. 

A  petition  in  summary  proceedings  alleging  that  petitioner  is  lessee,  and  as 
such  is  the  landlord,  of  the  premises  is  insufficient  under  the  Code  of  Civil 
Procedure,  section  2234,  requiring  the  petition  to  describe  the  interest  of  the 
petitioner  therein,  stating  the  facts.     Loft  v.  Kaziz,  84  Supp.  228. 

One  who  has  entered  into  possession  of  premises  under  an  agreement  to 
pay  rent  therefor  is  estopped  from  denying  his  lessor's  title;  and  a  petition 
in  summary  proceedings  against  the  tenant  for  non-payment  of  rent  which 
alleges  that  the  petitioner  made  an  agreement  with  the  agent  whereby  he  let 
and  the  tenant  hired  the  premises  and  promised  to  pay  a  specific  annual  rental 
in  equal  monthly  payments  of  a  certain  sum  is  a  sufficient  compliance  with 
section  2235  of  the  Code  of  Civil  Procedure,  requiring  a  description  of  the 
petitioner's  interest  in  the  premises.  Slater  v.  Woierson  &  Law  Amusement 
Co.,  58  .Misc.  215,  109  Supp.  50. 
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A  petition  stating  that  plaintiff  was  landlord  March  3d,  when  it  was  verified, 
held  not  to  show  the  conventional  relation  of  landlord  and  tenant  existing 
February  1st,  when  the  rent,  default  in  payment  of  which  furnished  the  cause 
of  action,  accrued,  and  the  original  letting  not  having  been  by  him,  to  be 
insufficient  to  sustain  the  order  prayed  for,  since  the  defect  was  a  jurisdic- 
tional one.     Dreyfus  v.  Carroll,  28  Misc.  222,  58  Supp.  1116.       %. 

A  petition  in  summary  proceedings  headed  "  State  of  ISTew  York,  City  and 
County  of  New  York,"  and  verified  before  a  commissioner  of  deeds  of  New 
York  county,  held  sufficient.  O'Callaghan  v.  Hennessy,  32  Misc.  760,  65 
Supp.  670. 

In  Sarconi  v.  DeFalo,  33  Misc.  780,  67  Supp.  923,  the  court  held  that  if 
the  petition  had  alleged  the  assignment  as  of  a  date  prior  to  the  alleged  hold- 
ing over,  liberal  construction  might  warrant  a  conclusion  that  the  petition 
sufficiently  presented  an  allegation  of  constriictive  possession,  but  as  to  the 
time  of  the  assignment  the  petition  was  not  specific  and  there  was  no  evidence 
of  actual  possession,  and  so  the  final  order  was  right. 

In  summary  proceedings  an  allegation  that  the  petitioners  are  the  land- 
lords of  the  premises  is  insufficient,  and  a  final  order  made  thereon  will  be 
reversed.     Bell  v.  Karsch  Brewing  Co.,  52  Misc.  159,  101  Supp.  808. 

ARTICLE  VI. 
PRECEPT,  AND  HOW  SERVED.     §§  2238,  2239,  2240,  2241,  2242,  2243. 

Subd.  1.   The  precept,  1701. 

§  2238.  Precept,  1701. 

§  2239.  Id.;  in  New  York  City,  1701. 
Subd.  2.  Precept,  how  served,  1703. 

§  2240.  Id.;  how  served,  1703. 

§  2241.  Duty  of  persons  to  whom  copy  of  precept  is  delivered,  1703. 

§  2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,  etc.,  1704, 

§  2243.  Proof  of  service  of  precept,  1704. 

Subd.  1.    The  Precept.    §§  2238,  2239. 

§■  2238.    Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  prescribed  in  either  of  the  fore- 
going sections  of  this  title,  must  thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property,  and  requiring  him  or  them 
forthwith  to  remove  from  the  property,  describing  it,  or  to  show  cause,  before  him,  at  a 
time  and  place  specified  in  the  precept,  why  possession  of  the  property  should  not  be  delivered 
to  the  petitioner,  or,  in  the  case  specified  in  the  last  section,  to  the  owner  or  landlord.  The 
precept  must  be  returnable,  not  less  than  three  nor  more  than  five  days  after  it  is  issued; 
except  that,  where  the  proceeding  is  taken,  upon  the  ground  that  a  tenant  continues  in 
possession  of  demised  premises  after  the  expiration  of  his  term,  without  the  permission  of 
his  landlord,  and  the  application  is  made  on  the  day  of  the  expiration  of  the  lease,  or  on 
the  next  day  thereafter,  the  precept  may,  in  the  discretion  of  the  judge  or  justice,  be  made 
returnable  on  the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and 
before  six  o'clock  in  the  afternoon. 

§  2239.    Id.;  in  New  York  City. 

In  the  city  of  New  York,  where  the  application  is  made  to  a  district  court,  the  petition 
must  be  filed  with,  and  the  precept  must  be  issued  by,  the  clerk  of  the  court;    and  the 
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precept  must  be  made  returnable  before  the  court,  at  the  place  designated,  pursuant  to  law, 
for  holding  the  court;  and  all  subsequent  proceedings  in  the  cause  must  be  had  at  that  place, 
except  as  otherwise  prescribed  in  §  3246  of  this  act.  If,  upon  the  return  of  the  precept, 
or  upon  an  adjourned  day,  the  justice  is  unable,  by  reason  of  absence  from  the  court-room, 
or  sickness,  to  hear  the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason  dis- 
qualified to  sit  in  the  cause,  or  is  a  necessary  and  material  witness  for  either  party,  a 
justice  of  any  other  district  court  of  the  city  may  act  in  his  place  at  the  same  court-room. 

The  summons  need  not  show  that  the  premises  are  situated  within  the 
judicial  district  in  the  city  of  New  York  in  which  the  proceedings  are  insti- 
tuted; it  is  sufficient  if  it  properly  describe  the  premises.  People  v.  Kelly, 
20  Hun,  549.  The  summons  must  be  directed  to  the  tenant  or  occupant  by 
name,  and  where  the  direction  was  left  in  blank,  the  proceedings  were  held 
to  be  defective,  though  service  was  made  upon  the  proper  party,  and  an  ap- 
pearance by  the  tenant,  for  the  purpose  of  objecting,  is  not  a  waiver  of  the 
defect.  The  premises  too  must  be  properly  described.  Cunningham  v.  Goe- 
let,  4  Denio,  71;  Hill  v.  Stocking,  6  Hill,  314;  Deuel  v.  Bust,  24  Barb.  438. 
Where  the  proceedings  were  instituted  against  two,  both  of  whom  were  named 
in  the  affidavit,  and  the  summons  was  directed  to  one  of  them,  and  "  any 
other  person  in  possession  of  the  premises,"  and  both  appeared  before  the 
officer,  made  affidavit  and  had  a  trial  by  jury  without  objecting  to  the  sum- 
mons, it  was  held  it  was  sufficient.  Sims  v.  Hum,phrey,  4  Denio,  185.  In  a 
case  of  holding  over  the  term  without  permission,  it  was  held  that  it  is  dis- 
cretionary with  the  magistrate,  when  the  summons  is  not  issued  on  the  same 
day  the  term  expires,  to  make  the  summons  returnable  on  any  day  within  five 
days.  BusTinell  v.  Ostrander,  30  How.  93.  But  it  is  held,  on  the  contrary, 
that  a  summons  issued  on  the  last  day  of  the  term  may  be  made  returnable 
on  the  same  day  but  not  on  the  day  following.  Luhrs  v.  Commors,  30  Hun, 
468.  And  the  same  rule  is  held  in  People  v.  Lane,  2  T.  &  C.  522.  The  sum- 
mons in  a  proceeding  by  a  claimant  under  a  tax  deed  in  Brooklyn  should  be 
returnable  in  not  less  than  three  days,  nor  more  than  five  days;  one  return- 
able on  the  same  day  is  unauthorized  and  confers  no  jurisdiction.  People  v. 
Andrews,  52  IST.  T.  445.  The  summons  should  require  the  defendant  forth- 
with to  remove  from  the  premises,  or  show  cause  why  possession  of  the  prem- 
ises should  not  be  delivered  to  the  landlord.  Deuel  v.  Bu^t,  24  Barb.  438. 
A  summons  returnable  on  the  day  on  which  it  was  issued  gives  no  jurisdic- 
tion, except  in  case  of  holding  over  by  a  tenant  after  expiration  of  his 
term.  People  v.  Andrews,  52  IST.  Y.  445.  A  summons  issued  on  the  21st 
day  of  November,  and  returnable  on  the  25th,  is  returnable  in  not  less  than 
three  nor  more  than  five  days,  and  is  properly  served  on  the  23d,  at  least  two 
days  before  the  return  day.  People  v.  Marvin  Safe  Co.,  5  Hun,  218.  The  pre- 
cept to  dispossess  a  tenant  holding  over  after  the  expiration  of  his  term  must  be 
returnable  not  less  than  three  days  after  its  issue.  It  cannot  be  returnable  the 
day  after  issue,  and  gives  no  jurisdiction.  Luhrs  v.  Commoss,  13  App.  IST.  C.  88. 
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An  error  in  the  summons  and  judgment  by  which  the  premises  appear  larger 
than  those  described  in  the  affidavit  and  larger  than  those  actually  occupied  is 
clerical  merely,  and  does  not  harm.  Warner  v.  Henderson^  13  Wkly.  Dig.  143. 
Where  the  summons  was  made  returnable  on  December  10th,  which  was  Sunday, 
but  in  the  copy  served  the  return  day  was  stated  to  be  December  9th,  and  on  that 
day  parties  appeared  and  consented  to  proceed  without  any  objection  being 
taken  on  account  of  the  mistake,  held,  that  it  was  thereby  waived,  and  the 
assent  to  proceed  conferred  jurisdiction,  and  the  question  could  not  be 
reviewed  in  a  collateral  proceeding.    Nemetty  v.  Naylor,  100  IST.  Y.  562. 

Where  the  process  in  summary  proceedings  is  insufficient  to  bring  the 
defendant  properly  within  the  jurisdiction  of  the  court  the  defect  cannot  be 
cured  by  amendment.     Waldman  v.  Mann,  101  Supp.  757. 

Under  section  2238  of  the  Code  of  Civil  Procedure,  providing  that  "  the 
precept  must  be  returnable  not  less  than  three  nor  more  than  five  days  after 
it  is  issued,"  a  precept  in  summary  proceedings  is  sufficient  where  it  was 
actually  issued  within  the  required  time  before  return  day  though  dated 
more  than  five  days  before  through  error.  Powers  v.  De  0,  64  App.  Div. 
373,  72  Supp.  103. 

A  precept,  issued  in  summary  proceedings  to  recover  possession  of  real 
estate  for  the  non-payment  of  rent,  entitled  "  K  against  P-  and  C,  composing 
the  firm  of  P  and  C,"  and  which  is  addressed  to  "  P  and  C  as  above  de- 
scribed," refers  to  the  individuals  and  sufficiently  complies  with  the  statute. 
Case  V.  Porterfield,  54  App.  Div.  109,  66  Supp.  337. 

Subd.  2.    Precept,  How  Served.    §§  2240,  2241,  2242,  2243. 

§  2240.    Id.;  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or  if  it  is  directed  to  a  corporation, 
to  an  officer  of  the  corporation,  upon  whom  a  summons,  issued  out  of  the  Supreme  Oourt, 
in  an  action  against  the  corporation,  might  be  served,  a  copy  of  the  precept,  and  at  the 
same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the  city  or  town  in  which 
the  property  is  situated,  but  is  absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and  discretion, 
who  resides  there;  or,  if  no  such  person  can,  with  reasonable  diligence,  be  found  there,  upon 
whom  to  make  service,  then  by  delivering  a  copy  of  the  precept,  at  the  property  sought  to 
be  recovered,  either  to  some  person  of  suitable  age  and  discretion  residing  there,  or  if  no 
such  person  can  be  found  there,  to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as  prescribed  in  either  of  the 
foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the  precept  upon  a  conspicuous 
part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served  at  least 
two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case,  it  must  be  served 
at  least  two  days  before  the  day  on  which  it  is  returnable. 
§  2241.    Duty  of  persons  to  whom  copy  of  precept  is  delivered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  delivered,  as  prescribed 
in  this  title,  must,  without  any  avoidable  delay,  deliver  it  to  the  person  to  whom  it  is 


1704       SUMMAEY    PEOCEEDINGS    TO    EECOVEE    TlIJi    POSSESSION    OE    LAND. 

directed,  if  he  can  be  foiuid  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found,  to 
his  agent  therein;  and  if  neither  can  be  so  found,  after  the  exercise  of  reasonable  diligence, 
before  the  time  when  the  precept  is  returnable,  to  the  judge  or  justice  who  issued  the  same, 
at  tlie  time  of  the  return  thereof,  with  a  written  statement  indorsed  thereupon,  that  he  has 
been  unable,  after  the  exercise  of  reasonable  diligence,  to  find  the  person  to  whom  the  precept 
is  directed,  or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully  violates  any  pro- 
visions of  this  section,  is  guilty  of  a  misdemeanor;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the  premises  occupied  by  him.  A 
copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept,  served  otherwise  than 
personally  upon  the  person  to  whom  it  is  dii-ected. 

§  3242.    When  precept  to  be  served  on  landlord  of  bawdy-house,  etc. 

Where  the  case  is  within  §  2237  of  this  act,  the  precept  must  be  directed  to  and  served 
upon  the  owner  or  landlord,  or  his  agent,  and  also  upon  the  tenant  or  occupant  of  the 
property.  Either  or  both  of  them  may,  upon  the  return  day,  appear  and  show  cause  why 
the  tenant  or  occupant  should  not  be  removed  from  the  property. 

§  2243.    Proof  of  service  of  precept. 

At  the  time  when  the  precept, is  returnable,  the  petitioner  must,  unless  the  adverse  party 
appears,  make  due  proof  of  the  service  thereof,  showing  the  time,  and  the  place  and  manner 
of  service;  and,  unless  service  was  made  personally  upon  the  adverse  party,  or  by  affixing 
a  copy  of  the  precept,  the  name  of  the  person  to  whom  a  copy  of  the  precept  was  delivered, 
if  his  name  can  be  ascertained  with  reasonable  diligence.  Where  service  is  made  by  a  sheriff, 
constable,  or  marshal,  it  may  be  proved  by  his  certificate,  stating  the  facts. 

An  affidavit  that  the  copy  was  left  with  a  person  residing  on  the  premises 
is  insufficient;  as  not  showing  the  absence  of  the  defendant  or  that  the  copy 
was  left  with  the  proper  person,  as  required  by  statute,  and  the  service  bad, 
if  it  fails  to  show  the  place  where  it  was  left  is  the  plaintiff's  residence.  Com- 
eron  v.  McDonald,  1  Hill,  512;  People  v.  Matthews,  43  Barb.  168;  aff'd,  38 
N.  Y.  451.  It  was  held  under  the  statute  that  the  proof  was  insufficient  where 
it  was  alleged  the  service  was  upon  an  under-tenant  on  the  demised  premises, 
and  that  the  tenant  was  absent  from  his  residence  without  stating  that  his 
residence  was  on  the  demised  premises.  People  v.  Piatt,  43  Barb.  116.  If 
the  summons  is  directed  to  the  original  lessee,  but  served  only  on  an  under- 
tenant in  person,  the  service  is  insufficient ;  it  should  be  served  on  both.  Mat- 
ter of  Glenn,  1  How.  213.  A  slight  and  immaterial  variance  between  the 
original  summons  and  the  copy  served,  where  the  person  is  not  misled  thereby, 
will  be  disregarded.  People  v.  Flannigan,  3  Wkly.  Dig.  579.  Where  service 
is  sworn  to,  as  being  of  a  date  prior  to  the  date  of  the  summons  itself,  the 
variance  is  fatal ;  it  is  not  a  mere  clerical  error  that  may  be  corrected.  People 
V.  Boardman,  4  Keyes,  59.  Service  on  the  general  agent  of  a  corporation  is 
sufficient.  People  v.  City  of  Troy,  6  Alb.  L.  J.  326.  An  affidavit  of  service 
of  summons  on  two  absent  tenants,  showing  that  the  service  was  made  on 
both  tenants  by  leaving  one  copy  of  the  summons  with  a  person  of  mature 
age  and  discretion,  will  not  give  jurisdiction.  People  v.  De  Camp,  12  Hun, 
378.  A  return  by  the  constable  of  service  on  the  defendant  personally,  by 
leaving  the  original  and  delivering  a  copy  thereof,  is  due  proof  of  service. 
People  V.  Lamb,  10  Hun,  348.     Personal  service  of  a  summons,  out  of  the 
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jurisdiction  of  the  court  or  magistrate  issuing  it,  is  invalid.  Beach  v.  Baiii- 
hridge,  7  Hun,  81.  In  summary  proceedings  under  the  Laws  of  1854,  chapter 
863,  as  amended  by  the  Laws  of  1873,  for  possession  of  premises  claimed 
under  a  tax  sale,  service  of  notice  must  be  proved  by  common-law  evidence; 
a  copy  of  the  notice  with  affidavit  is  not  sufficient.  People  v.  Walsh,  87  ^. 
Y.  481.  An  objection  to  the  regularity  of  the  service  of  the  summons,  which 
is  taken  preliminarily  and  overruled,  and  an  exception  taken,  is  not  waived  by 
a  subsequent  appearance  on  the  hearing.  People  v.  Fowler,  2  Wkly.  Dig. 
560.  And  in  People  v.  Johnson,  1  T.  &  C.  578,  following  4  Denio,  71,  it  is 
held  that  an  appearance  for  the  sole  purpose  of  objecting  is  not  a  waiver  of 
any  previous  defects  in  the  proceeding.  An  omission  to  show  the  original 
summons  renders  the  service  irregular.     Duell  v.  Rust,  24  Barb.  438. 

The  constable  who  made  the  service  may  be  sworn  and  testify  to  the  facts 
relating  thereto,  even  though  he  may  have  made  a  written  return  by  affidavit, 
and  if  due  service  is  proved  by  such  evidence,  that  is  sufficient  to  give  juris- 
diction. Robinson  v.  McManus,  4  Lans.  380.  The  certificate  of  the  constable 
showing  due  service  on  the  defendant  personally,  by  showing  the  original  and 
delivering  a  copy  thereof  to  him,  is  due  proof  of  the  service  thereof.  People 
V.  Lamb,  10  Hun,  348.  If  the  return  is  defetftive,  it  may  be  amended  at  any 
time  before  judgment,  and  the  power  of  amendment  does  not  depend  upon  the 
appearance  of  defendant  in  the  proceeding.  The  return  to  a  precept  in  sum- 
mary proceedings  cannot  be  shown  to  be  false  in  another  action,  for  the  pur- 
pose of  defeating  an  action  and  rendering  parties  enforcing  it  trespassers. 
Feichert  v.  Freisen,  1  City  Ct.  369.  An  affidavit  that  a  summons  was  served 
"  by  affixing,  and  leaving  so  affixed,  a  true  copy  of  the  summons  upon  a  con- 
spicuous part  of  the  premises,  there  being  no  person  residing  on  or  employed 
on  said  premises,"  is  not  sufficient,  as  it  does  not  show  that  defendant  had  no 
residence  in  the  city,  or  if  he  had  one,  that  no  person  of  suitable  age  or  dis- 
cretion upon  whom  service  might  be  made  could  be  found  there.  Beach  v. 
Bainbridge,  7  Hun,  81.  An  affidavit  in  proceedings  against  one  of  service 
upon  another  named  "  residing  on  the  premises,"  the  first  person  being  absent, 
is  insufficient.  Cameron  v.  McDonald,  1  Hill,  512.  An  affidavit  of  service 
which  does  not  show  that  the  copy  was  left  with  a  person  of  mature  age  at  the 
last  or  usual  place  of  residence  of  the  defendant  is  defective.  People  v. 
Matthews,  43  Barb.  168;  aff'd,  38  K  Y.  451.  An  affidavit  which  alleges 
service  on  an  under-tenant  on  the  demised  premises,  and  that  the  tenant  was 
absent  from  his  last  and  usual  residence,  without  stating  that  such  residence  is 
on  the  demised  premises,  gives  no  jurisdiction.  People  v.  Piatt,  43  Barb. 
116.  A  failure  to  appear  admits  the  landlord's  right,  and  precludes  an  ob- 
jection on  certiorari  to  the  regularity  of  the  proceedings. 

The  petitioner  must  show  method  of  service  of  the  notice.     A  mere  state- 
ment that  the  petitioner  served,  or  had  served  the  notice,  is  not  sufficient. 
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Tolman  v.  Heading,  11  App.  Div.  264,  42  Supp.  217,  76  St.  Eep.  217.  When 
summary  proceedings  are  commenced  by  service  on  one  member  of  a  firm  of 
iinder-tenants,  the  other  being  absent  from  the  city  or  confined  by  illness,  such 
service  is  sufiicient  to  give  jurisdiction.  Ludwig  v.  Lazarus,  10  App.  Div. 
62,  41  Supp.  773,  75  St.  Kep.  1169.  Affidavit  of  service  of  precept  by  de- 
livering to  the  tenant  should  state  that  a  copy  of  section  1224  was  indorsed 
thereon.     Rathhun  v.  Weber,  13  Civ.  Pro.  50. 

An  appearance  by  attorney  in  summary  proceedings  constitutes  a  waiver 
of  irregularity  of  service  of  process.  Cochrane  v.  Reich,  20  Misc.  593,  46 
Supp.  441. 

Where,  in  proceedings  to  dispossess  the  tenants,  it  does  not  appear  that  they 
were  copartners,  service  of  the  precept  upon  one  without  service  of  the  notice 
provided  by  the  lease,  and  service  upon  the  other  of  the  notice  without  the 
precept,  is  insufiicient  to  confer  jurisdiction  where  the  tenants  appear  specially 
and  object  to  the  jurisdiction  of  the  court.  Adler  v.  Lowenstein,  52  Misc. 
556,  102  Supp.  492. 

The  return  of  a  constable  who  served  the  process  in  such  proceeding  by  affix- 
ing it  to  the  property,  as  permitted  under  certain  circumstances  by  subdivision 
3  of  section  2240  of  the  Code  of  Civil  Procedure,  is  insufficient  to  give  the 
justice  jurisdiction  if  it  fails  to  show  that  service  could  not  be  made  per- 
sonally or  upon  a  person  residing  on  the  premises  as  prescribed  in  subdivision 
1  and  2  of  said  section.  Matthews  v.  Carman,  122  App.  Div.  582,  107  Supp. 
694. 

On  appeal  from  a  final  order  in  summary  proceedings,  if  the  record  does  not 
show  authority  in  the  person  who  served  the  process,  it  will  be  presumed  that 
the  justice  gave  the  requisite  authority.  Mooney  v.  McQuirTc,  31  Misc.  744, 
64  Supp.  41. 

Service  of  process  in  summary  proceedings  against  a  tenant  on  one  member 
of  a  firm  confers  jurisdiction  on  the  court  to  proceed  and  issue  a  dispossess 
warrant.     Maneely  v.  Mayers,  43  Misc.  380,  87  Supp.  471. 

Affixing  a  copy  of  the  precept,  in  summary  proceedings,  upon  a  conspicuous 
part  of  the  property,  advised  the  tenant  of  the  proceedings  and  afforded  him 
an  opportunity  to  defend,  and  was  a  sufficient  service.  McCotter  v.  Flinn,  30 
Misc.  119,  61  Supp.  786. 

Under  section  2240  of  the  Code  of  Civil  Procedure,  service  of  the  precept 
in  summary  proceedings  against  a  tenant  must  be  made  at  the  dwelling-house 
of  the  tenant  or  on  the  tenant  personally,  or  if  such  be  impossible  a  copy  of 
the  precept  should  be  posted  upon  a  conspicuous  part  of  the  property.  EcTcer- 
son  V.  Ellis,  30  Misc.  794,  63  Supp.  150. 

The  Municipal  Court  does  not  acquire  jurisdiction  of  such  proceedings 
where  the  petition  therein,  although  stating  that  the  tenant  was  served  with  a 
three  days'  notice  to  pay  rent  or  yield  possession,  "  as  prescribed  in  chapter  17^ 
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title  2,  section  2240  of  the  Code  of  Civil  Procedure,  for  the  service  of  a  pre- 
cept," fails  to  state  by  which  of  the  three  methods,  prescribed  in  said  section, 
service  was  made.  Matter  of  Stuyvesant  Real  Estate  Co.,  40  Misc.  205,  81 
Supp.  642. 

ARTICLE  VII. 

ANSWER  AND  DEFENSES.     §  2244. 
§  2244.      Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as  prescribed  in  an  action 
before  a  justice  of  the  peace,  or  in  a  district  court  in  the  city  of  New  York,  the  person  to 
whom  it  is  directed  or  his  landlord,  or  any  person  in  possession  or  claiming  possession  of 
the  premises,  or  a  part  thereof,  may  file  with  the  judge  or  justice  who  issued  the  precept, 
or  with  the  clerk  of  the  court,  a  written  answer,  verified  in  like  manner  as  a,  verified  answer 
in  an  action  in  the  Supreme  Court,  denying  generally  the  allegations,  or  specifically  any 
material  allegation  of  the  petition,  or  setting  forth  a  statement  of  any  new  matter  con- 
stituting a  legal  or  equitable  defense,  or  counterclaim.  Such  defense  or  counterclaim  may 
be  set  up  and  established  in  like  manner  as  though  the  claim  for  rent  in  such  proceeding 
was  the  subject  of  an  action. 

The  persons  entitled  under  the  Code  of  Civil  Procedure,  section  2244,  to 
answer  and  defend  in  a  summary  proceeding,  are  those  persons  in  possession 
described  in  sections  2231,  2232-2237,  against  whom  the  action  may  be 
brought,  and  entire  strangers  to  the  property  or  proceedings  are  not  entitled  to 
answer.     Heuser  v.  Antonius,  84  Supp.  580. 

Under  the  Code  of  Civil  Procedure,  section  2244,  a  person  claiming  to  be 
in  possession  of  the  property  sued  for  as  under-tenant  is  entitled  to  intervene 
and  answer.     Kiernan  v.  Cashin,  92  Supp.  255. 

A  person  residing  on  the  premises  on  whom  the  precept  is  served,  or  any 
person  in  possession,  may  serve  a  verified  answer,  although  she  is  the  tenant's 
wife,  left  in  possession  during  his  absence.  Matter  of  Wright,  16  Supp.  808, 
42  St.  Eep.  455. 

Where  the  denials  contained  in  the  answer  interposed  in  such  a  proceeding 
are  objectionable  in  form  because  of  the  violation  of  a  technical  rule  of  plead- 
ing, but  are  not  misleading,  the  party  interposing  such  an  answer  should  be 
permitted  to  amend  the  same.  Van  Deventer  v.  Foster,  87  App.  Div.  62,  83 
Supp.  1067. 

Under  section  2244  of  the  Code  of  Civil  Procedure,  the  justice  before  whom 
a  summary  proceeding  is  pending  has  jurisdiction  to  determine  whether  there 
was  any  rent  under  the  lease. 

If  an  accounting  is  necessary  to  determine  that  question,  the  justice  has 
power  to  take  the  account;  if  the  justice  erroneously  determines  the  issue 
raised,  the  plaintiff's  remedy  is  by  an  appeal  from  the  final  order  awarding 
possession  of  the  premises  to  the  defendant  and  to  obtain  a  stay,  pending  the 
appeal,  of  the  warrant  issued  under  such  order. 

If  a  final  order  should  be  made  awarding  the  defendant  the  possession  of  the 
premises  and  the  plaintiff  could  not  ascertain  from  the  justice's  decision  the 
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amount  due  for  rent,  the  plaintiff  might  be  justified  in  applying  to  a  court  of 
equity  for  relief.     Nathins  v.  Wetterer,  76  App.  Div.  93,  78  Supp.  713. 

An  answer  in  a  proceeding  to  dispossess  a  tenant  and  under-tenants  raising 
no  issue  is  frivolous ;  it  is  proper  to  strike  out  an  answer  which  denies  that  the 
landlord  owned  the  premises,  that  the  rent  was  demanded  according  ix)  law 
(such  denial  being  a  legal  conclusion  and  a  negative  pregnant),  and  that  the 
under-tenant  was  a  tenant  of  the  tenant. 

To  allege  that  the  tenant  vacated  the  premises  is  not  a  denial  of  the  allega- 
tion that  the  tenant  and  under-tenants  were  in  possession.  Mando  v.  Kitchell, 
132  App.  Div.  390,  116  Siupp.  691. 

Defendant  bought  out  a  tenant's  bakery  upon  the  faith  of  the  landlord's 
promise  to  give  him  a  written  lease  for  three  years.  This  the  landlord  failed 
to  do;  and  he  kept,  in  addition  to  the  rent  paid  by  the  defendant  during  his 
occupancy  of  the  premises,  the  sum  of  $50  deposited  at  the  time  he  took  pos- 
session. In  summary  proceedings  to  remove  defendant  for  holding  over,  Tield, 
that  the  agreement  to  give  the  written  lease,  embodied  in  a  receipt  for  the  $50, 
would  not  be  a  defense.     Garofalo  v.  Rohleder,  53  Misc.  553,  102  Supp.  897. 

It  is  not  a  defense  to  summary  proceedings  for  non-payment  of  rent  that 
the  tenant  has  rescinded  the  lease  on  account  of  plaintiff's  fraudulent  repre- 
sentations, and  the  right  to  a  return  of  the  deposit  will  not  be  affected  thereby. 
Ciletti  v.  Acierno,  114  Supp.  4. 

An  objection  to  a  jurisdictional  defect  in  a  petition  in  summary  proceedings 
is  not  waived  by  an  answer.  Eldaen  Realty  Co.  v.  Bensamon,  56  Misc.  463, 
107  Supp.  128. 

Unless  issue  has  been  joined  by  the  filing  of  a  verified  answer,  or  by  an 
answer  which  can  be  held  to  be  a  waiver  of  a  verified  answer,  the  appearance 
of  defendant  on  return  day  of  precept  without  objecting  to  the  proceeding  is 
not  a  waiver  of  the  failure  of  landlord  to  verify  the  petition,  nor  of  other  facts 
going  to  question  of  jurisdiction,  and  the  judgment,  although  void  and  de- 
fective in  form,  may  be  made  the  subject  of  an  appeal  by  the  tenant  to  the  end 
that  the  errors  may  be  corrected.     Wands  v.  Roharge,  24  Misc.  273. 

When  a  case  is  submitted  by  the  parties  upon  the  pleadings  without  offering 
evidence,  a  denial  in  the  answer  will  be  deemed  sufficient  on  appeal,  though  it 
involve  a  negative  pregnant,  if  no  objection  was  taken  to  it  on  that  ground  by 
the  court  below.     Cochran  v.  Whitney,  65  Misc.  565,  120  Supp.  724. 

The  denial  in  the  defendant's  affidavit  should  be  expressed  and  positive,  and 
not  circumstantial  and  argumentative.  Nihlo  v.  Post's  Administrcdors,  25 
Wend.  284.  But  it  is  sufficient  if  in  general  terms  it  denies  each  and  every 
allegation  contained  in  the  affidavit  of  the  landlord.  People  v.  Coles,  42 
Barb.  96.  Where  two  tenants  hold  under  a  joint  demise  to  both,  the.  affidavit 
of  one  of  them,  that  the  rent  has  not  been  demanded  of  him,  does  not  raise  an 
issue  demanding  a  jury.     Geisler  v.  Acosta,  9  'N.  Y.  227.     The  allegations  in 
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the  landlord's  affidavit,  not  denied,  will  be  deemed  true.  People  v.  Teed,  48 
Barb.  424;  McOuire  v.  TJlrich,  2  Abb.  28.  An  affidavit  v^hich  attempts  to 
show  a  former  adjudication  must  show  what  issue  was  joined,  and  on  what 
ground  judgment  was  given.  Geisler  v.  Acosta,  9  N.  Y.  227.  The  tenant 
must  put  in  a  verified  answer;  as  the  Code  now  stands  a  counter-affidavit  can- 
not be  'accepted  as  a  valid  plea.  Yuelin  v.  Meade,  1  McCarty's  Civ.  Pro.  446. 
Judgment  by  default  may  be  entered  at  the  return  of  the  summons ;  the  justice 
is  not  obliged  to  wait  an  hour  as  in  civil  actions.  Mordant  v.  Miles,  1  Abb. 
]Sr.  C.  300.  The  tenant  is  estopped  from  disputing  his  landlord's  title  when 
the  conventional  relation  exists.  People  v.  Kelsey,  38  Barb.  269 ;  Spraker  v. 
Cook,  16  N.  Y.  567.  But  he  may  show  that  such  title  has  terminated,  either 
by  its  own  limitation,  or  by  conveyance,  or  by  operation  of  law.  Jackson  v. 
Davis,  5  Cow.  123 ;  Buck  v.  Binninger,  3  Barb.  391 ;  Capex  v.  Parker,  3 
Sandf.  662;  Despard  v.  Walbridge,  15  N.  Y.  374.  On  sale  under  execution, 
if  judgment  and  execution  are  regular  on  their  face,  it  is  sufficient.  Brown  v. 
Betts,  13  Wend.  29.  !N"or,  under  the  same  case,  can  a  tenant  show  a  breach 
of  landlord's  agreement  to  construct  premises  in  a  proper  manner.  Where  a 
landlord  is  bound  by  covenants  for  quiet  enjoyment,  which  would  be  violated 
by  dispossessing  the  tenant,  this  constitutes  a  defense.  Buck  v.  Binninger, 
3  Barb.  391.  The  under-tenant  has  a  right  to  deny  the  non-payment  of  rent 
by  the  tenant,  and  to  controvert  the  allegations  of  the  landlord,  and  to  a  trial 
of  the  issues  so  raised.  People  v.  Callahan,  8  Wkly.  Dig.  297.  The  rule  that 
a  tenant  cannot  dispute  the  title  of  his  landlord  does  not  apply  to  a  case  where 
a  person  in  possession  denies  the  facts  on  which  the  precept  is  issued.  He 
may  show  that  the  alleged  lease  was  executed  under  and  in  pursuance  of  a 
usurious  agreement  and  is  void,  so  that  the  relation  of  landlord  and  tenant 
does  not  exist.  People  v.  Howlett,  76  E".  Y.  574.  Fraud  in  obtaining  an 
alleged  lease  is  not  an  issue  to  be  tried  in  summary  proceedings.  Becker  v. 
Church,  5  St.  Eep.  97;  s.  c.  42  Hun,  258.  The  discontinuance,  on  the  land- 
lord's motion,  of  summary  proceedings  on  the  trial  of  an  issue  as  to  tenancy  is 
not  an  adjudication  which  bars  a  subsequent  action  for  rent.  Gillilan  v. 
Bpratt,  41  How.  27.  As  to  how  far  sickness  in  the  family  of  the  tenant  will 
be  a  defense  to  proceedings,  see  Tuomy  v.  Dunn,  42  IST.  Y.  Super.  291.  It  is  not 
competent  for  the  tenant  in  these  proceedings  to  show  a  breach  of  the  landlord's 
agreement  to  construct  the  premises  in  a  proper  manner.  People  v.  Kelsey, 
14  Abb.  372. 

In  summary  proceedings  by  one  claiming  as  landlord,  the  tenant  not  con- 
testing the  tenancy  and  the  amount  due  is  not  confined  to  a  mere  denial ;  he 
may  set  up  matters  which  had  been  proved  before  a  justice  of  the  peace  and 
the  judgment,  and  may  show  that  he  occupied  as  equitable  owner  under  an 
agreement  with  plaintiff.  Provost  v.  Donohue,  21  St.  Eep.  897,  3  Supp.  399. 
Counterclaim  cannot  be  pleaded  in  summary  proceedings  of  the  failure  to  per- 
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form  a  covenant  to  repair  or  alter  or  enlarge  the  demised  premises,  but  under 
a  general  denial  defendant  may  claim  benefit  of  the  clause  of  lease  that  pro- 
vides for  the  apportionment  of  the  rent  after  the  time  that  tenant  is  deprived 
of  the  enjoyment  of  part  of  the  premises  in  consequence  of  alterations  and  re- 
pairs by  the  landlord,  but  where  such  offset  still  leaves  a  balance  due  the  land- 
lord he  is  entitled  to  judgment  for  possession.  Durant  Land  Co.  v.  East 
River  El.  L.  Co.,  6  Supp.  659,  17  Civ.  Pro.  224. 

Where  a  lease  contains  a  covenant  to  the  effect  that  on  giving  a  specified 
notice  the  lease  shall  continue  in  force  for  an  additional  term,  the  giving  of 
the  notice  by  the  lessee  creates  the  new  term  without  the  execution  of  a  lease 
r>y  the  lessor,  and  will  constitute  a  defense  in  any  court  to  a  proceeding  insti- 
tuted to  dispossess  the  lessee  during  such  new  term.  Hausauer  v.  Dahlman, 
72  Hun,  607,  55  St.  Eep.  139,  25  Supp.  277.  The  defense  of  eviction  is 
available  in  summary  proceedings.  Hamilton  v.  Oraybill,  19  Misc.  521,  43 
Supp.  1079,  77  St.  Eep.  1079. 

An  answer  setting  up  breach  of  covenant  by  the  landlord  to  put  the  heating 
apparatus  in  the  premises  demised  in  tenantable  condition  and  running  order, 
held  not  a  defense,  though  if  interposed  in  proper  form  as  a  counterclaim 
it  would  be  available  as  such.  Jefferson  Real  Estate  Co.  v.  Hiller  &  Sons,  39 
Misc.  784,  81  Supp.  374. 

Where  a  lease  provides  that  the  landlord  may  re-enter  and  take  possession 
on  a  breach  of  covenant  by  the  lessee,  he  may  make  a  peaceful  re-entry  on 
such  breach  and  take  possession  without  resorting  to  legal  proceedings.  Hav- 
ing done  so,  the  lease  is  terminated. 

A  landlord  who  has  so  taken  possession  may  answer  in  a  summary  proceed- 
ing brought  by  the  tenant  to  oust  a  subtenant  and  show  that  the  petitioner's 
lease  had  terminated  by  a  re-entry  under  a  defeasance  clause,  for  the  owner 
is  one  in  possession  within  the  purview  of  section  2244  of  the  Code  of  Civil 
Procedure,  his  possession  being  that  of  the  subtenant,  especially  where  the 
latter  has  paid  the  rent  to  him  after  the  re-entry. 

A  subtenant  sought  to  be  dispossessed  on  summary  proceedings  may  show 
that  his  lessor's  lease  has  expired  by  a  lawful  re-entry  by  the  owner.  Cohen 
V.  Carpenter,  128  App.  Div.  862,  113  Supp.  168. 

A  vendee  brings  action  to  remove  a  tenant  for  non-payment  of  rent.  The 
tenant  pleads  that  a  lease  from  the  vendor  providing  that  he  was  to  receive 
sixty  days'  notice  of  any  sale  and  $500  to  surrender  the  premises  had  been 
broken  by  failure  to  pay  him  the  money ;  held,  that  such  provision  was  merely 
a  privilege  to  the  landlord  to  remove  the  tenant  in  case  of  a  sale  and  were  not 
available  to  the  tenant,  he  having  been  allowed  to  remain.  Foley  v.  Con- 
stantino, 43  Misc.  91,  86  Supp.  780. 

Where,  in  summary  proceedings  to  recover  land,  a  person  claiming  to  be  in 
possession  intervened,  the  fact  that  he  described  himself  in  his  answer  as 


SDMMAET    PBOCEEDINGS    TO    BECOVEE    THE    POSSESSION    OF    LAND.       1711 

under-tenant,  whereas,  in  fact,  he  claimed  under  a  new  lease  to  himself,  is  im- 
material.    Kiernan  v.  Cashin,  92  Supp.  255. 

When  the  landlord  has  failed  to  deliver  the  possession  of  the  leased  premises 
to  the  tenant  at  the  time  agreed  upon,  he  cannot  maintain  summary  proceed- 
ings against  the  tenant.  Harris  v.  Greenberger,  50  App.  Div.  439,  64  Supp. 
136. 

Where  the  lease  provides  that  at  the  expiration  of  the  term  the  landlord 
will  pay  the  value  of  the  improvements,  payment  for  the  improvements  is  not 
a  condition  precedent  to  the  landlord's  right  to  maintain  summary  proceedings 
for  the  recovery  of  the  premises.  Matter  of  Coatsworth,  160  N.  Y.  114,  rev'g 
37  App.  Div.  295,  55  Supp.  753. 

Defendant  in  an  action  of  dispossession  may  set  up  as  a  continuing  partial 
eviction  the  fact  that  the  landlord  keeps  barred  up  a  door  previously  used  by 
the  tenant  as  a  side  entrance  to  the  liquor  store  leased,  and  this  although  the 
landlord  previously  obtained  a  dispossess  order  but  accepted  the  rent  for  the 
preceding  month  and  the  tenant  remained  in  possession  knowing  of  the  evic- 
tion.    Seigel  v.  Neary,  38  Misc.  297,  77  Supp.  854. 

In  summary  proceedings  against  a  tenant  holding  over,  she  admitted  the 
fact  of  possession,  and  denied  all  the  other  allegations  of  the  petition,  and  as 
a  separate  defense  alleged  that  the  landlord's  title,  though  founded  on  an 
absolute  conveyance,  was  in  fact  that  of  mortgagee,  she  herself  being  equitable 
owner  and  entitled  to  a  conveyance  on  making  a  tender  which  she  did,  held, 
that  an  equitable  defense  could  not  be  interposed.  Held^  however,  that  judg- 
ment for  the  landlord  on  the  pleadings  was  erroneous,  since  there  was  an  issue 
as  to  the  nature  of  the  tenant's  possession,  raised  by  the  general  denial,  and 
the  allegations  of  the  answer  touching  the  existence  of  the  lease  did  not  make 
the  petitioner's  case  complete,  the  lease  being  set  up  as  a  part  of  the  separate 
defense.     Garrie  v.  Schmidt^  25  Misc.  753,  55  Supp.  703. 

The  defense  that  in  other  proceedings  it  was  determined  that  the  relation  of 
landlord  and  tenant  did  not  exist  must  be  raised  by  answer  and  is  not  avail- 
able by  motion  for  a  dismissal  of  the  proceedings  at  the  time  of  defendant's 
appearance,  the  objection  by  motion  being  limited  to  the  jurisdiction  of  the 
court,  the  sufficiency  of  the  petition,  notice,  and  cognate  matters.  The  mere 
showing  that  proceedings  to  regain  possession  of  the  same  premises  between 
different  parties  had  been  dismissed  is  not  res  adjudicata,  irrespective  of  any 
proof  by  plaintiff,  and  beyond  counter  proof  by  defendant.  Fritztuzkie  v. 
Wauroshie,  83  App.  Div.  150,  82  Supp.  543. 

In  the  statutory  and  ordinary  proceeding  to  dispossess  a  tenant,  under  the 
Code  of  Civil  Procedure,  section  2244,  the  allegations  and  proof  may  not  be 
extended  beyond  defenses  to  the  possession,  so  as  to  entitle  defendant  to  a 
money  judgment     Wulff  v.  Cilento,  28  Misc.  551,  59  Supp.  525. 
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A  person  in  possession  may  show  that  he  was  formerly  the  owner  and  trans- 
ferred the  premises  to  the  person  claiming  to  be  the  owner,  and  took  back  a 
lease  under  a  usurious  agreement,  which  was  void.  The  rule  that  a  tenant 
cannot  dispute  his  landlord's  title  does  not  apply,  as  the  agreement  is  void. 
People  ex  rel.  Ainslee  v.  Howlett,  76  N.  Y.  574. 

In  summary  proceedings  for  non-payment  of  rent  it  appeared  that  the 
tenant  had  paid  the  rent  to  the  janitress,  and  it  appeared  that  she  had  au- 
thority to  accept  payment  of  rent  from  some  of  the  tenants  when  they  first 
moved  in,  and  the  tenant  had  not  been  notified  to  pay  the  rent  to  any  one  else ; 
held,  that  the  action  could  not  be  maintained.     Gross  v.  Owen,  86  Supp.  266. 

In  a  summary  proceeding  against  a  tenant  for  non-payment  of  rent  a  de- 
fense that  the  landlord  had  violated  the  provision  of  the  agreement  for  rent- 
ing that  he  would  keep  a  liquor  license  in  force  for  the  tenant  should  be 
stricken  out  as  unavailable.  S.  Liehmann's  Sons  Brewing  Co.  v.  De  Nicolo, 
91  Supp.  791. 

In  summary  proceedings  to  recover  demised  premises  for  non-payment  of 
rent,  damages,  arising  from  the  breach  by  the  landlord  of  his  covenant  to 
furnish  heat,  a  hot  water  supply,  and  plumbing  fixtures,  may  be  set  off  against 
the  landlord's  claim  for  rent  and  may  be  pleaded  by  the  tenant  as  a  defense, 
without  characterizing  the  matter  pleaded  as  a  counterclaim,  where  it  dis- 
tinctly appears  that  it  was  intended  as  such.  Shotland  v.  Mulligan,  60  Misc. 
58,  111  Supp.  642. 

Where  the  petitioner  in  summary  proceedings  is  the  devisee  of  the  late 
owner  and  the  tenant  admits  that  the  rent  is  due,  but  pleads  a  notice  from 
the  heirs  of  the  deceased  that  the  title  is  in  dispute,  an  issue  is  raised  as  to  the 
status  of  plaintiff  as  landlord  and  defendant  may  show  that  the  relation  does 
not  exist. 

The  deceased  owner's  will  having  been  admitted  to  probate  is  competent  to 
establish  title  of  the  devisee  who  is  entitled  to  the  presumption  and  rights 
afforded  by  section  2627  of  the  Code  as  against  the  heirs.  Drake  v.  Cunning- 
ham, 127  App.  Div.  79,  111  Supp.  199. 

In  proceedings  taken  by  an  assignee  of  the  rents,  an  agreement  between 
the  tenant  and  the  assignor  whereby  goods  sold  were  to  be  charged  against  the 
rent  is  available  as  a  defense.     Costello  v.  Seidenberg,  110  Supp.  924. 

It  is  no  defense  to  a  summary  proceeding  for  non-payment  of  rent  that  the 
landlord  has  failed  to  put  the  tenant  in  possession  of  the  entire  premises. 
Dodd  V.  Hart,  30  Misc.  459,  62  Supp.  484. 

The  fact  that  the  landlord,  during  the  term,  gave  a  new  lease  to  another 
person  furnishes  no  defense  to  summary  proceedings  for  non-payment  of  rent, 
where  such  lease  was  not  recognized  by  the  tenant,  as  the  landlord  being  out 
of  possession,  he  could  not  give  it  to  the  new  lessee.  Cohen  v.  Suckno,  32 
Misc.  689,  66  Supp.  467. 
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A  tenant  who  has  defeated  a  precept  in  summary  proceedings  on  the  ground 
that  it  was  invalid  and  has  rem-ained  in  possession  of  the  premises  under  the 
lease  cannot  allege  that  the  precept  was  valid  and  invoke  it  as  a  defense  when 
sued  for  the  rent.     McDonald  v.  Buggiero,  144  App.  Div.  230. 

The  petition  alleged  that  the  appellant  was  an  under-tenant  and  held  over 
the  term  without  permission  of  the  landlord;  heldj  that  he  was  entitled  to 
answer  and  defend.  Neusherger  v.  Erode jef sky,  31  Misc.  749,  64  Supp.  131. 
The  widow  of  the  ovioier  of  premises,  who  had  a  dower  right  only,  assumed 
to  lease  them  to  defendant,  who  was  a  tenant  in  common  with  the  right  of 
possession  as  against  her;  held,  that  she  could  not  maintain  summary  pro- 
ceedings for  the  possession  of  the  premises  on  his  discontinuing  payment  of 
rent,  and  that  he  was  entitled  to  set  up  the  actual  facts  under  section  2244. 
Matter  of  McCormich,  30  Misc.  285,  63  Supp.  492. 

An  answer,  interposed  in  such  proceedings  by  a  tenant,  denying  that  he 
failed  to  pay  "  all  rents  becoming  due  from  him  to  the  petitioner  "  is  neither 
a  general  or  specific  denial  of  any  fact  alleged  in  the  petition;  nor  is  an  issue 
raised  by  an  allegation  "  that  he  had  paid  said  landlord,  the  petitioner,  all 
rents  becoming  due  to  her  by  the  defendant  since  defendant  became  a  tenant  of 
petitioner."     Collender  v.  Smith,  20  Misc.  612,  45  Supp.  1130. 

Where  a  tenant  covenants  to  make  all  repairs  to  the  leased  premises  and 
not  call  upon  the  landlord  for  any  outlay  during  the  term,  the  fact  that  ex- 
cavations upon  adjoining  premises  made  the  leased  premises  less  desirable  does 
not  relieve  the  tenant  from  his  obligation  to  pay  the  rent  reserved. 

An  agreement  by  the  tenant  to  pay  the  reduced  rent  while  excavating  opera- 
tions continued  furnishes  no  consideration  for  the  landlord's  oral  agreement 
to  accept  the  reduced  rent  and  to  waive  his  right  under  the  lease  to  terminate 
the  tenancy  upon  notice. 

Such  an  oral  agreement  did  not  operate  as  a  surrender  of  the  original  lease ; 
and,  if  it  was  intended  to  effect  a  new  lease  for  the  unexpired  term,  which 
was  more  than  one  year,  it  could  not  be  created  by  parol.  Seymour  v. 
Hughes,  55  Misc.  248,  105  Supp.  249. 

In  summary  proceedings  to  recover  demised  premises  for  non-payment  of 
rent,  a  denial  of  the  allegations  contained  in  the  petition  of  the  landlord  in 
which  he  states  that,  on  the  1st  day  of  March,  1908,  there  was  due  to  the 
landlord  from  said  tenant,  under  and  by  virtue  of  a  written  agreement,  the 
sum  of  $2,000  for  one  month's  rent  of  said  premises  from  March  1,  1909,  to 
April  1,  1909,  is  not  a  denial  of  the  lease  set  out  in  the  petition  or  its  terms. 

E"or  is  a  denial  that  the  statements  contained  in  the  petition  of  said  land- 
lord that  said  rent  has  been  demanded  in  writing  from  the  tenant  by  services 
of  a  three  days'  written  demand  equivalent  to  a  denial  of  the  allegations  of 
the  petition  that  a  three  days'  notice  in  writing  has  been  served  upon  the 
tenant  in  compliance  with  the  statute.  Browning  v.  Moses,  60  Misc.  Ill,  111 
Supp.  651. 
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It  is  no  defense  to  summary  proceedings  to  dispossess  a  tenant  for  failure 
to  pay  a  month's  rent  to  allege  that  the  landlord's  predecessor  in  title  had 
leased  the  premises  to  the  tenant  for  a  year.  Evidence  of  such  prior  lease 
would  be  irrelevant  to  the  issue,  as  it  does  not  shovi^  that  the  tenant  had  not 
subsequently  entered  into  a  new  lease  with  the  new  owner. 

It  follows  that  a  verdict  for  the  tenant  in  such  former  proceeding  is  not  an 
adjudication  that  the  tenant  holds  a  yearly  lease,  for  the  jury  could  not  pass 
upon  that  question  in  the  proceeding.  Frank  v.  Miller,  116  App.  Div.  855, 
102  Supp.  277. 

The  only  answer  authorized  by  statute  is  one  denying  the  allegations 
of  the  petitioner.  Anything  else  is  surplusage  and  may  be  disregarded. 
Bloom  V.  Huyck,  71  Hun,  258,  54  St.  Eep.  477,  25  Supp.  7.  Aa 
answer  which  makes  a  general  denial  and  alleges  that  a  new  lease  was 
made  and  that  the  rent  has  been  paid  under  the  new  lease  raises  an  issue. 
Matter  of  Wright,  42  St.-  Rep.  455,  16  Supp.  808.  Plea  of  tender  after  the 
commencement  of  an  action  is  not  permissible.  Stover  v.  Chasse,  9  Misc.  45, 
59  St.  Hep.  671,  29  Supp.  291.  It  is  no  defense  to  a  proceeding  for  the  non- 
payment of  rent  that  the  full  amount  thereof  is  not  due.  Barnum  v.  Fitz- 
patrick,  42  St.  Eep.  179,  16  Supp.  934. 

Damages  to  a  tenant's  stock  in  trade  caused  by  the  landlord's  failure  to 
properly  repair  the  premises  in  conformity  with  the  provisions  of  the  lease 
cannot  be  made  the  subject  of  counterclaim  in  an  action  for  non-payment  of 
rent.     Pearson  v.  Germond,  83  Hun,  88,  63  St.  Eep.  842,  31  Supp.  358. 

In  summary  proceedings  an  answer  denying  any  rent  due,  or  that  demand 
therefor  had  been  made,  verified  by  the  defendant  in  the  following  words: 
"  J.  F.,  sworn,  says  that  he  is  the  defendant  herein  and  that  he  knows  the 
foregoing  answer  to  be  true,"  held  insufScient,  there  being  nothing  to  indicate 
that  the  party  intended  to  swear  that  the  answer  was  true  to  his  own  knowl- 
edge. Cherry  v.  Foley,  42,  St.  Rep.  188,  16  Supp.  853.  The  only  answer 
that  can  be  made  is  a  general  denial,  or  a  denial  of  a  specific  allegation  in  the 
petition,  and  if  any  portion  of  rent  is  due  the  landlord  is  entitled  to  a  final 
order  in  his  favor.  Barnum  v.  Fitzpatrich,  42  St.  Eep.  179,  16  Supp.  934, 
27  Abb.  'N.  C.  334.  An  eviction  is  a  defense  to  summary  proceedings  for  non- 
payment of  rent.  Wetter  v.  Souhrious,  22  Misc.  739,  49  Supp.  1043,  83  St. 
Eep.  1043.  The  provisions  of  the  Code  as  to  ouster  of  jurisdiction  by  plea  of 
title  in  a  justice's  court  do  not  apply  to  summary  proceedings.  Wetter  v. 
Souhrious,  22  Misc.  739,  49  Supp.  1043,  83  St.  Rep.  1043.  An  answer  in 
summary  proceedings  which  denies  all  the  allegations  of  the  petition  except 
possession  raises  an  issue  as  to  the  relation  of  landlord  and  tenant  and  the 
indebtedness  of  rent;  and  the  petitioner  is  not  relieved  from  the  burden  of 
proving  them  by  a  subsequent  separate  defense  which  admits  that  he  is  the 
owner,  but  claims  the  lessor  to  whom  the  rent  is  paid  is  a  third  person  who  is 
not  a  party  to  the  proceeding.     Fox  v.  Held,  24  Misc.  184,  52  Supp.  724,  86 
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St.  Rep.  724.  While  a  tenant  naay  ordinarily  show  that  the  title  of  the  land- 
lord has  been  defeated  by  some  event  happening  after  the  making  of  the  lease, 
he  is  estopped  from  so  doing  by  a  judgment  recovered  by  the  landlord  since 
that  event  in  summary  proceedings  in  which  the  same  facts  V7ere  set  forth  as 
a  defense,  but  upon  a  somewhat  different  theory,  as  such  former  adjudication 
•conclusively  established  the  continuance  of  the  relation  of  landlord  and  tenant 
after  such  event.  Mulligan  v.  Cox,  23  Misc.  695,  52  Supp.  Ill,  86  St.  Eep. 
111. 

A  breach  of  the  covenants  in  the  lease  by  the  landlord  not  being  an  excuse 
for  the  failure  of  the  tenant  to  pay  rent  affords  no  defense  in  an  action  to  re- 
cover possession  of  the  demised  premises,  but  if  accompanied  by  damages 
flowing  from  the  breach,  these  damages  are  a  proper  subject  of  counterclaim. 
The  Jefferson  Real  Est.  Co.  v.  Hiller  &  Sons,  39  Misc.  784  (786),  81  Supp. 
374. 

A  counterclaim  may  be  interposed  in  a  siimmary  proceeding  to  recover  pos- 
session of  demised  premises  (Sags  v.  Crosby,  33  Misc.  117,  67  Supp.  139), 
but  no  affirmative  money  judgment  can  be  awarded  to  either  party.  Wuljf  v. 
Cilento,  28  Misc.  551,  59  Supp.  525;  Gay  v.  Riehmann  M.  Co.,  53  App. 
Div.  507,  65  Supp.  964. 

The  damages  should  be  offset  by  way  of  counterclaim  to  the  extent  of  the 
claim  of  the  landlord,  and  if  the  damages  are  in  excess  of  such  excess  may 
still  be  recovered  in  another  action.  Cordon  v.  Van  Cott,  38  App.  Div.  564, 
56  Supp.  554. 

Where  the  firm  of  P  and  C  occupied  land  under  a  lease,  the  fact  that  the 
premises  were  owned  by  P  and  one  M  as  tenants  in  common,  and  that  P 
was  indebted  to  C  in  a  sum  greater  than  the  tinpaid  rent,  constitutes  no  de- 
fense to  C  to  a  summary  proceeding  against  the  firm  of  P  and  C.  Case  v. 
Porterfield,  54  App.  Div.  109,  66  Supp.  387. 

Where,  in  summary  proceedings  to  dispossess  a  tenant,  he  filed  a  counter- 
claim for  failure  of  the  landlord  to  furnish  light  and  heat  as  agreed,  evidence 
that  the  wiring  of  the  building  was  defective  and  that  complaints  of  insuf- 
ficient heating  and  lighting  had  been  made  from  time  to  time  by  the  tenant 
was  insufficient  to  establish  "  loss  of  earning  "  capacity  pleaded.  Ireland  v. 
Gauley,  95  Supp.  521. 

A  counterclaim,  interposed  in  summary  proceedings  to  recover  possession  of 
real  property,  for  damages  for  breach  of  an  agreement  by  the  landlord  to  ac- 
cept a  surrender  of  the  premises  and  pay  a  certain  sum,  is  insufficient  where  a 
surrender  of  the  premises  or  an  offer  so  to  do  is  not  alleged.  Flegenheimer  v. 
Dreyer,  72  App.  Div.  589,  76  Supp.  573. 

In  summary  proceedings  to  dispossess  the  lessee  for  non-payment  of  rent, 
he  may  under  the  Code  of  Civil  Procedure,  section  2244,  counterclaim  dam- 
ages for  breach  of  the  landlord's  covenant  to  furnish  water  to  the  premises. 
Vol.  11  —  45 
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though  he  may  not  have  an  affirmative  judgment  therefor,  and  this  relief  is 
available  when  the  proceedings  are  instituted  in  the  Municipal  Court. 

When  such  damages  have  been  ascertained,  set  oflP,  and  the  amount  of  un- 
paid rent  determined,  the  tenant  may  pay  the  same  into  court  at  any  time  be- 
fore the  warrant  is  issued,  and  upon  so  doing  the  landlord's  right  to  dispos- 
sess terminates,  and  the  proceedings  must  be  dismissed.  Hett  v.  Lange,  139 
App.  Div.  743,  124  Supp.  573. 

A  claim  for  damages  by  reason  of  a  conversion  of  the  tenant's  chattels  oy 
the  landlord  cannot  be  set  up  as  a  counterclaim  in  summary  proceedings  for 
non-payment  of  rent.     Burrell  v.  Do  Bim,  10  Misc.  745,  31  Supp.  804. 

Code  of  Civil  Procedure,  section  2244,  providing  for  counterclaims  by 
tenants  in  summary  proceedings,  is  applicable  to  the  Municipal  Court,  though 
Consolidation  Act,  section  1359,  does  not  give  such  right.  Sage  v.  Crosby, 
33  Misc.  117,  67  Supp.  139. 

Where  power  to  entertain  equitable  defenses  or  counterclaims  is  conferred 
upon  courts  of  law,  it  is  necessary,  in  order  to  determine  the  measure  of  power 
conferred,  to  inquire  whether  the  court  is  already  possessed  of  equitv  juris- 
diction. 

If  the  court  upon  which  such  power  is  conierred  has  equity  jurisdiction,  the 
meaning  is  that  such  power  is  to  be  applied  in  aid  of  the  defense  or  counter- 
claims, to  th©  end  that  all  questions  may  be  determined  by  the  same  judgment. 

If  the  court  upon  which  such  power  is  conferred  has  no  equity  jurisdiction, 
the  power  is  limited  wholly  to  defensive  purposes,  and  is  available  only  so  far 
as  may  be  necessary  to  make  the  same  effective. 

By  the  amendment  of  1893  (L.  1893,  chap.  705),  authorizing  a  tenant  to 
plead  in  summary  proceedings  any  defense,  legal  or  equitable,  it  was  not 
contemplated  that  equity  jurisdiction  should  attach  to  courts  of  local  or  in- 
ferior jurisdiction,  to  the  extent  of  enabling  them  to  grant  affirmative  equitable 
relief  of  the  nature  afforded  by  a  cross-bill  or  otherwise.  Rodgers  v.  Earle, 
5  Misc.  164,  24  Supp.  913. 

The  district  courts  are  without  general  equitable  powers  or  machinery  for 
the  enforcement  of  their  decrees.  This  consideration  had  much  weight  with 
the  courts  in  reaching  the  decision  made  in  Rodgers  v.  Earle,  5  Misc.  164; 
Richards  v.  lAttell,  16  Misc.  339;  Constant  v.  Barrett,  13  Misc.  248;  Home- 
stead BTc.  V.  Wood,  1  Misc.  145,  that  the  provision  in  section  2244,  permitting 
the  answer  of  the  tenant  in  summary  proceedings  to  set  up  equitable  defenses, 
did  not  contemplate  any  affirmative  equitable  relief  such  as  in  a  court  of  full 
equitable  defense  set  up ;  in  other  words,  equitable  defenses  are  available  in 
such  proceedings  as  a  shield,  but  not  as  a  sword.  Bien  v.  Bixhy,  18  Misc. 
415  (420). 

In  summary  proceedings  to  remove  a  tenant  for  holding  over,  the  amended 
answer  of  the  tenant  admitted  possession  and  denied  all  the  other  allegations 
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of  the  petition.  As  a  separate  defense  it  was  alleged  that  the  landlord's  deed, 
although  a  conveyance  in  law,  was  equitably  a  mortgage  and  that  the  'tenant 
was  entitled  to  a  conveyance  upon  making  a  payment  such  as  was  tendered. 
Held,  that  such  an  equitable  defense  was  not  cognizable  in  summary  pro- 
ceedings.    Oarrie  v.  Schmidt,  25  Misc.  753,  55  Supp.  703. 

If  district  courts  have  any  power  to  entertain  equitable  defenses,  then  in  the 
nature  of  things  it  is  wholly  limited  to  defensive  purposes  and  is  available  only 
as  far  as  may  be  necessary  to  make  the  same  effective ;  in  other  words,  it  is  a 
shield  for  defense,  not  a  sword  for  attack.  Constant  v.  Barrett,  13  Misc.  249,  34 
Supp.  163;  cited,  Matter  of  McCormick,  30  Misc.  285  (288),  63  Supp.  492. 

The  reasonable  construction  of  section  2244  is  that  it  only  authorizes  such 
defenses  to  be  interposed  as  might  defeat  the  petitioner's  right  to  the  posses- 
sion of  the  premises,  for  which  alone  such  summary  proceeding  is  brought,  or 
permitted  by  the  Code.  Qay  v.  Riehmann  Mantel  Co.,  53  App.  Div.  507 
(512),  65  Supp.  964,  31  Civ.  Pro.  81. 

It  is  said  in  Woods  v.  Garcewich,  67  App.  Div.  53  (56),  that  formerly  the 
imswer  in  a  summary  proceeding  was  confined  to  a  denial  of  the  allegations  of 
the  petition;  but  in  1893  (chap.  705)  the  Legislature  amended  section  2244 
of  the  Code  of  Civil  Procedure  by  providing  that  the  answer  might  set  forth 
"  a  statement  of  any  new  matter  constituting  a  legal  or  equitable  defense  or 
counterclaim,"  and  that  "such  defense  or  counterclaim  may  be  set  up  and 
established  in  like  manner  as  though  the  claim  for  rent  in  such  proceeding 
was  the  subject  of  an  action."  It  may  be  that  it  was  not  competent  for  the 
Legislature  to  vest  these  inferior  courts  with  power  to  pass  upon  equitable 
defenses  of  every  nature.  Fraud,  however,  is  a  legal  defense,  as  well  as  an 
equitable  defense,  and  we  think  the  Municipal  Court  had  jurisdiction  to  pass 
upon  the  validity  of  the  assignment  of  the  lease  and  to  dismiss  the  petition  if 
the  evidence  showed  that  the  assignment  had  been  made  fraudulently  or 
illegally;  and  although  there  is  no  binding  precedent  on  the  construction  of 
this  amendment,  the  trend  of  the  decisions  that  have  been  made  are  in  accord- 
ance with  these  views.  Citing  Rodgers  v.  Earle,  5  Misc.  164;  Wuljf  v. 
Cilento,  28  Misc.  551;  Matter  of  Haitersley  v.  Cronyn,  22  Misc.  259. 

The  Municipal  Court  of  the  city  of  'New  York  has  no  equitable  jurisdiction, 
and  hence  where  a  defendant  in  summary  proceedings  to  recover  the  posses- 
sion of  demised  premises  defends  upon  the  ground  that  under  the  lease  he  is 
entitled  to  the  specific  performance  of  an  agreement  to  renew,  that  court  can- 
not determine  that  he  is  entitled  to  such  renewal  and  to  retain  possession  until 
specific  performance  be  decreed. 

Section  2244  of  the  Code  of  Civil  Procedure  governing  the  answer  in  sum- 
mary proceedings  if  construed  to  empower  that  court  to  determine  questions 
of  fact  and  law  upon  which  the  right  to  specific  performance  depends  would 
be  xmconstitutional  and  obnoxious  to  article  6,  section  18  of  the  State  'Con- 
stitution.    Simon  v.  Schmitt,  137  App.  Div.  625,  122  Supp.  421. 
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It  is  not  open  to  discussion  in  this  State  that  a  lease  of  real  proparty  only 
contains  no  implied  covenant  of  this  character,  and  that  in  the  absence  of  an 
express  covenant,  unless  there  has  been  fraud,  deceit,  or  wrongdoing  on  the 
part  of  the  landlord,  the  tenant  is  without  remedy  even  if  the  demised  prem- 
ises are  unfit  for  occupation.  Hence  a  counterclaim  cannot  be  set  up  for 
failure  to  repair  in  absence  of  an  express  covenant.  Castagnette  v.  Nicchia, 
76  App.  Div.  371  (372),  78  Supp.  498. 

Under  section  2244  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
705  of  the  Laws  of  1893,  a  tenant  may,  in  summary  proceedings,  interpose  a 
general  denial  and  counterclaim  as  defenses  to  the  landlord's  claim  of  posses- 
sion, but  he  can  obtain  no  affirmative  money  judgment  on  his  counterclaim. 
Wulff  V.  Cilento,  28  Misc.  551,  59  Supp.  525. 

A  counterclaim  is  properly  dismissed  for  the  reason  that  the  violation  by 
a  landlord  of  a  covenant  contained  in  the  lease  will  not  relieve  the  tenant  from 
the  obligation  to  pay  rent  while  .he  remains  in  possession  of  the  premises. 
Jacob  V.  Thompson,  73  App.  Div.  224,  76  Supp.  802. 

ARTICLE  VIII. 
TRIAL,  EVIDENCE  AND  MATTERS  OF  PRACTICE.    SS  2247,  S2M. 

Subd.  1.   Trial  and  adjournment,  1718. 

§  2247.  Trial,  1718. 

§  2248.  Adjournment,  1718. 
Subd.  2.  Evidence,  1722. 
Subd.  3.  Matters  of  practice,  1726. 

Subd.  1.    Trial  and  Adjournment.    §§  2247,  2248. 

§  2247.    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  judge  or  justice,  unless 
either  party  to  such  proceedings  shall,  at  the  time  designated  in  such  precept  for  showing 
cause,  demand  a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or  justice  the  neces- 
sary costs  and  expenses  of  obtaining  such  jury.  If  a  jury  be  demanded  and  such  costs  and 
expenses  be  paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed  shall  nominate 
twelve  reputable  persons  qualified  to  serve  as  jurors  in  courts  of  record,  and  shall  issue  his 
precept  directed  to  the  sheriff  or  one  of  the  constables  of  the  county,  or  any  constable  or 
marshal  of  the  city  or  town,  commanding  him  to  summon  the  persons  so  nominated  to  appear 
before  such  judge  or  justice  at  such  time  or  place  as  he  shall  therein  appoint,  not  more  than 
three  days  from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters  in  difference. 
Six  of  the  persons  so  summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices'  courts, 
and  shall  be  sworn  by  such  judge  or  justice  well  and  truly  to  hear,  try,  and  determine  the 
matters  in  difference  between  the  parties.  After  hearing  the  allegations  and  proofs  of  the 
parties,  the  said  jury  shall  be^kept  together  until  they  agree  on  their  verdict,  by  the  sheriff 
or  one  of  his  deputies,  or  a  constable,  or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  of 
courts  of  record.  If  such  jury  cannot  agree  after  being  kept  together  for  such  time  as  such 
judge  or  justice  shall  deem  reasonable,  he  may  discharge  them  and  nominate  a  new  jury, 
and  issue  a  new  precept  in  manner  aforesaid. 
§  2248.    Adjouinment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in  his  discretion,  at  the 
request  of  either  party,  and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally,  that  an 
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adjournment  is  necessary  to  enable  the  applicant  to  procure  his  necessary  witnesses,  or  by 
consent  of  all  the  parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not  more  than  ten 
days;  except  by  consent  of  all  parties. 

Where  an  answer  denied  indebtedness  for  rent,  alleging  payment  in  full, 
and  asked  that  the  proceedings  be  dismissed  with  costs,  and  an  application  for 
a  jury  trial  was  denied,  and  judgment  was  rendered  for  .the  petitioner;  heldj, 
error.  Bloom  v.  Huyck,  71  Hun,  252,  54  St.  Eep.  477,  25  Supp.  7.  The  dis- 
missal of  a  precept  of  a  district  court  on  the  grounds  that  by  reason  of  the 
purchase  of  a  mortgage  on  the  premises  the  tenant  became  mortgagee  in  pos- 
session and  not  liable  for  rent  is  error.  Constant  v.  Barrett,  13  Misc.  249, 
34  Supp.  163,  68  St.  Rep.  210.  As  to  what  is  sufficient  to  justify  a  dismissal 
of  the  precept  where  the  petitioner  proves  facts  alleged  showing  "  constructive 
possession  "  as  used  in  section  2245  of  the  Code,  see  Lowman  v.  Sprague,  73 
Hun,  408,  26  Supp.  568,  58  St.  Hep.  87.  As  to  what  cures  error  in  drawing 
jury  in  the  first  instance,  see  Bloomingdale  v.  Adler,  7  Misc.  182,  27  Supp. 
321,  57  St.  Eep.  524.  Clerk  of  the  district  court  has  power  on  the  return  of 
the  precept,  when  no  justice  is  present,  to  adjourn  the  matter  to  a  subsequent 
date  on  which  the  justice  may  receive  the  answer  and  proceed  to  trial.  Deuter- 
mann  v.  Nilson,  15  Civ.  Pro.  411,  20  St.  Eep.  101,  3  Supp.  113,  In  a  case 
where,  by  demand  of  one  of  the  parties,  a  trial  is  had  before  a  jury,  the  jus- 
tice has  no  power  to  direct  the  verdict.  Horn  v.  Prior,  22  St.  Eep.  237; 
George  v.  Trevellyn,  12  Misc.  153,  33  Supp.  16,  66  St.  Eep.  516. 

Dismissal  of  the  proceedings  upon  plaintiff's  asking  for  a  postponement  be- 
fore closing  his  case,  held,  a  non-suit  merely.  Galletto  v.  Serafiru),  40  Misc. 
671,  83  Supp.  183. 

An  order  in  summary  proceedings,  where  the  only  issue  was  the  term  of  the 
tenancy,  while  the  record  showed  that  the  determination  was  arrived  at  from 
incidents  without  the  pleadings  and  the  proof,  must  be  reversed.  Ebling  v. 
Saracena,  30  Misc.  444,  62  Supp.  1135. 

Where  a  summary  proceeding  for  the  recovery  of  real  property  is  decided, 
solely  upon  a  question  of  pleading,  in  the  tenant's  favor,  the  dismissal  should 
not  be  upon  the  merits  but  should  be  without  prejudice  to  another  proceeding. 
Cochran  v.  Whitney,  65  Misc.  565,  120  Supp.  724. 

Where  the  petition  does  not  allege,  nor  the  proofs  show,  that  plaintiff  had 
any  interest  in  the  ^premises,  the  proceedings  are  properly  dismissed. 
Dougherty  v.  McMillan,  25  Misc.  782,  55  Supp.  616. 

Where  in  a  summary  proceeding,  the  allegation  in  the  petition  that  a  cer- 
tain amount  of  rent  was  due  was  denied  by  a  verified  answer,  and  there  was 
no  evidence  that  any  rent  was  due,  it  was  error  to  render  judgment  for  plain- 
tiff.   Brill  V.  NorTcett,  84  Supp.  142. 

Justices  of  the  district  courts  have  no  power  under  the  Consolidation  Act  to 
open  defaults  in  summary  proceedings.     Cochrane  v.  Reich,  20  Misc.  593,  46 
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Supp.  441,  A  final  order  in  summary  proceedings  entered  by  default  will  not 
be  vacated  on  afiidavits  merely  stating  that  the  defendant's  attorney  reached 
court  one-half  hour  late,  and  that  the  defendant  is  not  indebted  to  the  land- 
lord, where  it  does  not  appear  that  any  injustice  has  been  done,  under  section 
3064  of  the  Code,  Mullane  v.  Roherge,  21  Misc,  342,  47  Supp,  155.  Where 
default  is  made  upcin  return  of  the  precept  the  landlord  is  entitled  to  his  writ 
without  further  order.  Peer  v.  O'Leary,  8  Misc,  350,  59  St.  Eep.  424,  28 
Supp.  687, 

Where  the  tenant  claimed  that  the  lease  for  three  years  which  had  expired 
had  been  renewed  in  accordance  with  its  terms,  but  did  not  prove  notice  to 
that  effect  on  his  part,  and  the  landlord  proved  due  notice  to  terminate  it ; 
held,  that  a  dispossession  for  holding  over  was  proper.  Caggiwjno  v,  Gal- 
lerenzi,  26  Misc.  819,  57  Supp.  2, 

Proof  by  tenants  that  part  of  the  premises  had  been  let  to  other  parties 
establishes  an  eviction  which  bars  the  right  of  the  owner  to  maintain  summary 
proceedings  for  non-payment  of  rent.  Ferber  v.  Apfel,  113  App.  Div.  720, 
99  Supp.  215. 

An  arbitrary  dismissal  of  a  proceeding  before  all  the  testimony  has  been  re- 
ceived, held,  erroneous.     Teitelbaum  v.  Scheinert,  99  Supp,  813, 

In  summary  proceedings  before  a  justice  of  the  peace  where  there  is  a  trial 
before  a  jury  the  parties  are  each  entitled  to  not  more  than  three  peremptory 
challenges  under  the  Code  of  Civil  Procedure,  section  1176,  which  is  made 
applicable  by  section  3347,  subdivision  7.  Lasher  v.  Curry,  68  Supp,  845, 
9  Anno.  Cas,  260. 

In  summary  proceedings  to  recover  possession  of  leased  premises  for  non- 
payment of  rent  the  landlord  may  rest  after  proving  the  amount  of  rent  due, 
defendant  being  then  under  the  duty  of  proving  payment.  CoUender  v. 
Smith,  20  Misc,  612,  45  Supp.  1130, 

Payment  of  rent  due  by  a  tenant  during  a  stay  granted  to  enable  him  to  do 
so  operates  as  a  discontinuance  of  summary  proceedings.  The  issuance  of  a 
warrant  of  dispossession  thereafter  is  not  authorized  and  does  not  terminate 
the  lease,  Newcomie  v,  Eagleton,  19  Misc.  603,  44  Supp.  401,  78  St.  Eep. 
401.  Where  the  petition  and  precept  conform  to  the  statute  and  proper  service 
has  been  made  on  the  tenant,  who  fails  to  answer,  the  district  court  has  no 
authority  to  refuse  judgment  and  a  warrant  of  dispossession  and  no  au- 
thority to  continue  the  proceedings  at  a  future  date  on  his  own  motion. 
People  ex  rel.  Allen  v,  Murray,  2  Misc,  152,  23  Civ.  Pro.  71,  21  Supp,  797. 
Summary  proceedings  are  not  "actions"  within  sections  2951  and  2952  of 
the  Code,  and  a  justice  is  not  ousted  of  jurisdiction  by  the  filing  of  the  answer 
setting  up  claim  of  title  to  land  and  tender  of  an  undertaking.  People  ex  rel. 
Baldwin  v,  Ooldfogle,  62  St.  Eep.  70,  23  Civ.  Pro,  417. 

In  a  proceeding  to  remove  a  person  from  a  portion  of  a  pier  described  in  the 
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complaint  by  metes  and  bounds,  if  the  agreement  proved  at  tbe  trial  does  not 
amount  to  a  lease  of  the  premises  described,  the  variance  is  fatal.  People  v. 
Cushman,  1  Hun,  73.  Where  the  facts  put  in  issue  are  the  ownership  of  the 
premises,  and  the  hiring  thereof  to  the  tenant,  proof  of  a  conveyance  to  the 
landlord  and  payment  to  him  of  rent  by  the  tenant  establishes  both  these 
issues  against  the  tenant.     People  v.  Teed,  48  Barb.  424. 

An  adjournment,  except  at  the  request  of  a  party  to  procure  his  witnesses, 
it  is  said,  operates  as  a  discontinuance;  so  held  under  language  of  Revised 
Statutes,  in  Boiler  v.  Mayor,  40  N.  Y.  iSuper.  Ct.  523.  But  contra.  Brown  v. 
Mayor,  66  l!^.  Y.  385.  The  justice  loses  jurisdiction  by  an  indefinite  adjourn- 
ment, and  the  execution  of  his  warrant  may  be  stayed  by  injunction.  Kiernan 
V.  Renting,  2  How.  N.  S.  89.  It  seems  there  is  no  provision  of  the  statute 
authorizing  an  adjournment  after  the  trial,  and  an  indefinite  adjournment  or 
postponement  for  deliberation  and  decision  ousts  the  justice  of  jurisdiction. 
Oillilan  v.  8'pratt,  41  How.  27.  But  see  People  v.  Kelly,  20  Hun,  549,  which 
holds  that  the  justice  does  not  lose  jurisdiction  where  adjournment  is  by  con- 
sent, and  that  the  mere  taking  of  time  after  the  trial  to  consider  the  questions 
raised  is  not  in  the  nature  of  an  adjournment.  The  justice  is  entitled  to  four 
days  in  which  to  render  his  decision.  People  v.  Loomis,  27  Hun,  828.  Where 
the  under-tenant  only  appeared  on  the  return  day,  and  the  matter  was  then 
adjourned  by  consent,  and  on  the  adjourned  day  judgment  was  rendered  for 
the  landlord,  it  was  held  that  there  was  no  error.  People  v.  Mayor,  66  'N.  Y. 
385. 

In  summary  proceedings  against  a  tenant  alleged  to  be  holding  over  after 
the  expiration  of  his  term,  the  request  of  the  tenant  for  an  adjournment  of 
one  day  to  [prepare  for  trial  made  at  the  time  of  joining  issue  should  be 
granted;  and,  where  such  request  was  denied,  and  the  tenant's  default  was 
taken,  such  default  should  be  opened;  an3.  an  order  denying  the  tenant's 
motion  to  open  the  default  will  be  reversed,  on  appeal  therefrom,  and  the 
motion  will  be  granted.  Trunk  v.  Howard  Laundry  Co.,  56  Misc.  440,  107 
Supp.  66. 

In  a  summary  proceeding  to  rewver  the  ^possession  of  demised  premises,  in 
the  Municipal  Court  of  the  city  of  New  York,  the  provisions  of  section  2248 
of  the  Code  of  Civil  Procedure,  read  in  connection  with  the  provisions  of  the 
Municipal  Court  Act,  give  to  the  tenant  a  right  to  an  adjournment  where  legal 
grounds  exist;  and,  a  question  having  arisen  as  to  the  amount  due  and  the 
tenant  having  presented  ample  reasons  for  an  adjournment  and  the  landlord 
having  abundant  security  for  the  unpaid  rent,  it  was  error  to  impose  as  a  con- 
dition of  the  adjournment  the  deposit  in  court  of  the  amount  of  such  iinpaid 
rent.    Mahar  v.  Edwards,  59  Misc.  488,  110  Supp.  1083. 

If  a  tenant  have  his  default  opened  in  spite  of  the  issuance  of  a  warrant 
and  delivery  of  possession  under  final  order,  the  landlord  is  entitled  to  a  trial 
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unprejudiced  by  the  prior  delivery  of  possession  or  acts  done  by  him  in  re- 
liance thereon,  and  is  entitled  to  a  final  order  awarding  him  possession  unless 
he  has  voluntarily  and  without  regard  to  the  order  which  has  been  vacated 
deprived  himself  of  this  right.  Bankers'  Investing  Co.  v.  Margolis,  123 
Supp.  234. 

Where,  at  the  opening  of  the  trial  of  summary  proceedings  before  a  jury, 
the  petitioner's  counsel  stated  that  there  were  three  equal  owners  of  the  prem- 
ises, including  the  plaintiff,  and  that  the  other  two  came  into  court  and  asked 
to  be  allowed  to  plead  with  plaintiff,  but,  defendants  not  consenting,  they  were 
not  brought  in  as  petitioners  and  did  not  plead,  by  the  failure  of  the  defend- 
ants to  raise  the  question  of  non-joinder  of  parties  petitioners  by  answer  it 
will  be  deemed  waived;  and  a  denial  of  defendants'  motion  to  dismiss  the 
proceedings  upon  the  ground  of  non-joinder  of  parties  petitioners  was  not 
error  which  calls  for  a  reversal  of  judgment  in  petitioner's  favor;  and,  as 
under  section  3063  of  the  Oode  of  Civil  Procedure  the  judgment  of  the  ap- 
pellate court  must  be  according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  and  defects  not  affecting  the  merits,  said  judgment  will  be 
affirmed.    Lyon  v.  Sheldon,  63  Misc.  20,  117  Supp.  318. 

Subd.  2.    Evidence. 

In  a  summary  proceeding  for  the  non-payment  of  rent,  brought  by  the 
grantee  of  the  reversion,  a  defense  of  payment  in  advance  to  the  landlord's 
predecessor  must  be  established  by  proof  clear  and  convincing;  and  the  fact 
that  the  former  landlord  gave  a  receipt  for  such  payment  is  not  sufficient. 
Commonwealth  Mort.  Co.  v.  Carruth,  135  App.  Div.  36,  119  Supp.  784. 

Where  plaintiff  has  given  evidence  tending  to  show  defendant  went  into 
possession  with  his  permission  and  under  an  agreement  to  vacate  when  re- 
quested, defendant  denying  such"  agreement  and  claiming  that  she  entered  in 
right  of  her  children,  and  that  plaintiff  had  given  her  the  premises  in  con- 
sideration of  services,  the  defendant  should  be  allowed  to  introduce  evidence 
to  sustain  such  defense.  People  v.  Lockwood,  3  Hun,  304.  The  lessee  may 
show  that  the  instruments  which  purport  to  create  the  relation  of  landlord  and 
tenant  between  the  parties  constitute  in  fact  a  mortgage  to  secure  the  repay- 
ment of  a  loan,  and  that  stich  mortgage  was  void  for  usury.  It  will  be  pre- 
sumed the  offer  will  be  proved  by  competent  evidence.  People  v.  Howlett,  13 
Hun,  138,  76  I^.  Y.  574.  Proof,  to  the  effect  that  the  instrument  relied  on 
to  show  the  tenancy  as  a  basis  for  a  summary  proceeding,  is  void  for  fraud  in 
its  procurement,  and  is  not  admissible  or  competent  matter  of  defense.  Becker 
V.  Church,  42  Hun,  258,  citing  People  v.  Howlett,  76  IT.  Y.  574. 

In  Beadle  v.  Monroe,  68  Hun,  323,  52  St.  Eep.  182,  22  Supp.  981,  it  was 
held  error  to  permit  tenant  to  testify  that  he  did  not  owe  the  rent  claimed, 
that  such  evidence  was  incompetent  and  improper.    In  proceedings  brought  on 
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the  ground  that  the  premises  were  being  used  as  a  bawdy-house,  evidence  as  to 
their  use  in  the  past  by  the  same  tenant  was  held  admissible.  Goelet  v. 
Lawlor,  16  Misc.  59,  37  Supp.  691,  73  St.  Eep,  132.  Where  the  landlord 
proves  the  lease  the  burden  of  proving  payment  is  on  the  tenant.  Collender 
V.  Smith,  20  Misc.  612,  45  Supp.  1130,  26  Civ.  Pro.  318,  79  St.  Eep.  1130. 
On  the  issue  as  to  whether  the  holding  was  by  the  year  or  by  the  month,  evi- 
dence as  to  the  terms  of  other  tenants  is  not  admissible.  Schneider  v.  Hill^ 
19  Misc.  56,  42  Supp.  879,  76  St.  Eep.  879.  On  the  issue  as  to  the  duration 
of  a  term  of  letting,  proof  of  a  conversation  between  landlord's  agent  and 
others,  in  the  absence  of  defendant,  to  the  eflFect  that  his  authority  was  limited 
to  the  renting  by  the  month  of  the  premises  is  not  admissible.  Babin  v. 
Ensley,  14  App.  Div.  548,  77  St.  Eep.  849,  43  Supp.  849.  On  the  issue  as 
to  whether  the  letting  was  for  a  month  or  for  an  indefinite  term,  evidence  that 
the  landlord  required  the  tenant  to  make  repairs  directed  by  the  board  of 
health,  and  to  pay  water  rates,  is  incompetent.  Cohen  v.  Green,  21  Misc.  334, 
47  Supp.  136.  Upon  the  extent  of  the  relation  of  landlord  and  tenant,  evi- 
dence tending  to  show  that  the  deed  given  by  the  defendant  to  the  plaintiff  was 
in  fact  a  mortgage,  and  that  certain  payments  were  made  on  the  indebtedness, 
is  admissible.  Queen  City  Bank  v.  Hood,  15  Misc.  237,  36  Supp.  981,  72 
St.  Eep.  426.  Where  a  tenant  denies  allegations  in  the  petition  that  the  rent 
is  due,  he  may  prove  payment  of  the  rent.  It  is  not  defense  that  all  of  the 
rent  is  not  due,  or  that  the  landlord  has  demanded  too  much.  Durant  Land 
■Imp.  Co.  V.  East  River  Elec.  Light  Co.,  15  Daly,  337,  25  St.  Eep.  928,  6 
Supp.  659,  17  Civ.  Pro.  224.  In  proceedings  against  a  tenant  claiming  to 
hold  over,  a  receipt  for  rent  given  by  a  person  from  the  landlord  subsequent 
to  notice  to  quit  is  not  admissible,  unless  it  is  shown  that  the  landlord  au- 
thorized receiving  it.  Schneider  v.  Hill,  19  Misc.  56,  42  Supp.  879,  76  St. 
Eep.  879. 

In  summary  proceedings  before  a  court  of  limited  jurisdiction,  evidence  is 
not  admissible  on  behalf  of  the  petitioner  to  show  that  a  conveyance  by  him., 
absolute  on  its  face,  was  not  delivered  as  an  absolute  conveyance,  but  that  he 
verbally  reserved  the  use  and  benefit  of  the  premises  for  life.  Matter  of  Hat- 
tersley  v.  Cronyn,  22  Misc.  259;  sub  nom,,  Hattersley  v.  Cronyn,  49  Supp. 
1113,  83  St.  Eep.  1113. 

In  summary  proceedings,  if  the  allegations  of  the  petitioner  as  to  the  owner- 
ship of  the  property  and  the  leasing  to  the  tenant  are  denied,  they  must  be 
established  by  the  evidence  adduced  upon  the  trial.  Philip  Realty,  etc.,  Co. 
V.  Chuhin,  135  App.  Div.  766,  119  Supp.  924. 

Where  the  defendant  has  not  upon  the  trial  of  the  proceedings  shown  any 
title  or  possession  to  the  premises  he  is  not  entitled  to  introduce  a  sheriff's 
deed  under  a  sale  of  the  premises  on  execution  against  a  third  person,  not 
ehovni  to  have  then  had  any  title,  possession,  or  lien  to,  of,  or  upon  the  prem- 
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ises,  and  a  lease  from  the  grantee  of  the  sheriff  under  which  the  defendant 
claims  to  be  in  possession,  and  particularly  where  the  execution  of  the  lease 
had  not  been  proved.    Mauterstock  v,  Williams,  42  Misc.  402,  86  ^upp.  804. 

Where  the  principal  issue  is  the  validity  of  defendant's  lease  executed  by 
P  as  attorneys  for  plaintiff's  grantor,  it  is  error  to  allow  plaintiff  to  ask  de- 
fendant, as  showing  his  bad  faith,  whether  he  investigated  P's  authority  — 
and  to  refuse  to  allow  questions  asked  P,  showing  generally  the  suspicious 
nature  of  his  conduct  in  the  transaction.  Freschi  v.  Molony,  65  App.  Div. 
516,  72  Supp.  819. 

If  the  landlord's  verbal  approval  of  a  sign  erected  by  the  tenant  contains  a 
verbal  condition,  such  condition  may  also  be  shown  by  parol.  Imperiale 
Building  Co.  v.  Woodhury  Dermat.  Inst.,  29  Misc.  617,  61  Supp.  129. 

The  question  to  be  determined  in  summary  proceedings  by  a  landlord  to 
recover  possession  is  whether  the  relation  of  landlord  and  tenant  exists,  and 
whether  the  landlord  or  the  tenant  has  the  present  right  of  possession.  Where 
that  relation  is  established,  the  tenant  cannot  defeat  the  landlord's  remedy  by 
evidence  tending  to  establish  title  in  himself.  Quinn  v.  Quinn,  46  App.  Div. 
241,  61  Supp.  684. 

In  summary  proceedings  to  dispossess  a  tenant  evidence  that  the  landlord 
after  the  execution  of  the  lease  and  before  the  tenant  went  into  possession 
agreed  to  make  certain  repairs  which  he  failed  to  do  is  inadmissible  to  estab- 
lish a  counterclaim.  This,  because  the  breach  of  the  contract,  if  any,  was  be- 
fore the  tenant  went  into  possession,  and  because  the  tenant,  having  himself 
made  no  repairs,  seeks  damages  only  by  reason  of  the  landlord's  omission  to 
repair  before  the  term  commenced,  and  because,  if  the  independent  contract 
was  prior  to  the  execution  of  the  written  lease,  it  was  merged  therein. 

Where  a  lease  provides  that  the  landlord  is  to  make  no  repairs  or  improve- 
ments and  that  if  the  premises  become  untenantable  through  fire,  the  lease 
shall  terminate  if  the  tenant  so  elect  and  vacates,  the  tenant  sought  to  be  dis- 
possessed by  summary  proceedings  cannot  show  by  way  of  counterclaim  that 
during  the  tenancy  a  fire  burned  a  hole  in  the  floor  which  the  tenant  repaired 
on  the  landlord's  refusal  to  do  so.  This,  because  if  the  damage  amounted  to 
an  eviction,  the  tenant  should  have  vacated,  and  absolved  himself  from  fur- 
ther liability  for  rent ;  by  making  the  repairs  and  continuing  in  possession  he 
became  liable  for  rent  under  the  lease.  Moore  v.  CougUin,  127  App.  Div. 
810,  111  Supp.  856. 

In  a  summary  proceeding  to  recover  possession  of  demised  premises  for  non- 
payment of  rent,  brought  by  the  owner  and  original  landlord  against  the 
assignee  of  the  term  of  a  subtenant  who  has  paid  or  tendered  to  the  petitioner 
all  the  rent  reserved  by  the  original  lease,  the  petitioners  may  not  prove  that, 
by  the  default  of  the  original  tenant,  his  lease  was  terminated  and  that  the 
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petitioner  is,  therefore,  at  liberty  to  charge  a  greater  rent  than  that  reserved 
in  the  original  lease,  as  such  proof  would  establish  the  fact  that  the  relation 
of  landlord  and  tenant  did  not  exist  between  the  parties  to  the  proceeding  and 
that  it  could  not,  therefore,  be  maintained.  Shalet  v.  Ranch,  50  Misc.  311, 
98  Supp.  883. 

In  summary  proceedings  to  recover  the  possession  of  demised  premises  by 
the  grantee  of  the  original  landlord  on  the  ground  that  the  tenant  is  holding 
over  after  the  expiration  of  his  term,  where  the  tenant  claims  to  be  holding 
under  a  verbal  lease  for  a  year  and  alleges  that,  while  in  possession  under 
such  a  lease,  to  oblige  his  landlord,  he  signed  a  monthly  lease,  but  claims  an 
oral  agreement  by  which  he  is  to  continue  in  possession  for  a  year,  it  is  error 
to  exclude  proof  offered  by  the  plaintiffs  that  they  purchased  the  premises  in 
reliance  upon  the  written  monthly  lease  signed  by  the  defendant,  since  such 
evidence  might  show  circumstances  that  would  estop  the  tenant  from  asserting 
a  yearly  tenancy.  Realty  Mortgage  Co.  v.  Byrnes,  54  Misc.  235,  104  Supp. 
370. 

The  minutes  of  a  justice  of  the  peace  taken  in  a  prior  action  are  not  ad- 
,  missible,  without  foundation  being  laid,  in  summary  proceedings,   to  show 
what  the  tenant  testified  to  in  the  prior  action.     WatJcins  v.  Clough,  119  App. 
Div.  527,  103  Supp.  270. 

Summary  proceedings  to  remove  one  making  a  forcible  entry  and  detainer 
of  lands  are  to  preserve  the  peace  and  prevent  parties  from  asserting  their 
right  to  lands  by  force  even  though  their  title  and  right  to  possession  be 
superior.  Hence,  the  deed,  under  which  a  defendant,  not  in  possession,  claims 
title,  is  properly  excluded.  Town  of  Oyster  Bay  v.  Jacob,  109  App.  Div. 
613,  96  Supp.  620. 

Because  an  agency  as  against  the  principal  cannot  be  established  by  the 
declarations  of  an  alleged  agent,  it  does  not  follow  that  the  agency  cannot  be 
proved  by  testimony  of  the  agent. 

Thus,  when  a  landlord  calls  her  husband  as  a  witness  in  summary  proceed- 
ings and  he  testifies  on  direct  examination  that  he  was  her  agent,  it  is  com- 
petent evidence  of  that  fact. 

An  agent  having  authority  to  rent  for  a  year  may  renew  an  existing  lease 
for  that  period.     Steuerwald  v.  Jackson,  123  App.  Div.  569,  108  Supp.  41. 

In  summary  proceedings  the  conventional  relation  of  landlord  and  tenant 
must  be  established. 

Where  a  contract  of  hiring  entitles  the  servant  to  occupy  certain  roomS  in 
the  rear  of  a  shop  as  part  of  the  consideration  for  the  services  rendered,  the 
relation  of  landlord  and  tenant  does  not  exist,  and  when  the  master  lawfully 
terminates  the  contract  the  servant's  right  of  occupancy  ends,  and  the  master 
may  eject  him  with  such  force  as  is  necessary.     Hence,  in  summary  proceed- 
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ings  brought  by  the  servant  after  such  ejectment  it  is  error  to  exclude  the 
written  contract  showing  the  status  of  the  parties.  Weisherg  v..  Cohen,  12& 
App.  Div.  496,  114  Supp.  138. 

Subd.  3.    Matters  of  Practice. 

In  proceedings  by  owners  to  dispossess  a  subtenant  for  holding  over  it  ap- 
peared that  the  subtenant  held  under  the  original  lessees,  a  firm,  who  held  under 
■  a  lease  which  provides  that  if  they  took  a  further  lease  they  could  renew  the  sub- 
tenant's lease.  Before  the  term  ended  a  lease  was  given  to  a  third  party 
voluntarily  guaranteed  by  the  firm  and  the  third  party  then  gave  a  verbal  lease 
to  the  firm.  The  firm  and  the  subtenant  remained  in  possession.  After  the 
new  lease  went  into  effect  the  firm  refused  rent  from  the  subtenant  and  the 
subtenant  claims  the  new  lease  was  the  result  of  conspiracy  between  the 
owners,  the  third  party,  and  the  firm  to  oust  him  and  defeat  a  renewal  of  his 
sublease.  Held,  that  the  owners  could  not  maintain  the  proceedings,  that  the 
firm  was  in  possession  and,  therefore,  were  necessary  parties  to  the  proceed- 
ings, and  it  was  erroneous  to  have  omitted  them.  Schlaich  v.  Blum,  42  Misc. 
225,  85  iSupp.  335. 

A  defendant  by  answering  after  the  denial  of  the  motion  to  dismiss  does' 
not  waive  a  jurisdictional  defect. 

Even  were  an  amendment  permissible,  the  petitioner  must  avail  herself  of 
permission  to  amend  during  the  trial ;  she  cannot  wait  until  the  close  thereof 
and  move  to  conform  the  pleading  to  the  proof.  Ferber  v.  Apfel,  113  App. 
Div.  720,  99  Supp.  215. 

In  a  summary  proceeding,  to  recover  possession  of  demised  premises  for 
non-payment  of  rent,  by  a  landlord  against  his  immediate  tenant  who  has 
assigned  her  lease  to  a  third  party  who  has  sublet  the  premises,  the  assignee 
of  the  immediate  tenant  may  intervene,  and,  upon  her  doing  so  and  paying 
into  court  the  amount  of  the  rent  and  costs  to  which  the  landlord  is  entitled, 
the  proceeding  should  be  dismissed. 

In  such  a  proceeding  the  landlord  may  not  raise  the  question  that  the  assign- 
ment by  the  original  tenant,  without  his  consent,  was  in  contravention  of  the 
provisions  of  her  lease.    Levy  v.  Winkler,  59  Misc.  482,  110  Supp.  997. 

The  remedy  provided  by  section  2231  of  said  Code  is  intended  to  place  a 
landlord  in  a  position  to  compel  payment  of  rent  or  be  restored  to  the  posses- 
sion of  the  leased  premises,  and,  where  a  tenant  proceeded  against  for  non- 
payment pays  the  amount  of  rent  into  court,  the  money  becomes  the  landlord's, 
an9  the  proceeding  must  be  dismissed. 

The  tenant  in  such  case  cannot  plead  that  an  assignee  of  the  landlord  claims 
the  rent  and  that  he  is  ready  and  willing  to  deposit  the  amount  of  rent  due 
upon  discharge  from  liability  to  either  claimant ;  though,  had  the  assignment 
the  proceeding.     ErJcins  v,  TucTcer,  62  Misc.  495,  11,5  Supp.  256. 
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Where  a  summary  proceeding  to  dispossess  a  tenant  for  non-payment  of 
rent,  instituted  in  the  district  court  of  the  city  of  l^ew  York,  was  discon- 
tinued upon  the  erroneous  supposition  that  the  court  was  ousted  of  jurisdic- 
tion because  the  defendant  interposed  an  answer  involving  the  title  of  the 
premises  in  question  and  with  it  tendered  the  bond  required  by  sectipn  2952 
of  the  Code  of  Civil  Procedure,  and  a  subsequent  action  was  commenced  in 
the  Supreme  Court  with  substantially  the  same  pleadings,  that  court  has 
jurisdiction  thereof  notwithstanding  it  was  commenced  upon  the  erroneous 
supposition  that  the  district  court  had  lost  jurisdiction,  since  the  Supreme 
Court  has  the  right  to  treat  it  as  an  action  of  ejectment,  and  any  errors  in  the 
form  of  the  verdict,  or  the  judgment  entered  thereon,  should  be  corrected  by 
motion  in  that  court.  Jones  v.  Beilly,  174  E".  Y.  97,  rev'g  68  App.  Div.  116, 
74  Supp.  243. 

Where  it  appears  that  service  has  been  made  and  that  the  partner  appeared 
and  consented  to  the  issue  of  the  warrant  and  merely  asked  time  to  vacate, 
section  253  of  the  Municipal  Court  Act  of  the  city  of  New  York,  permitting 
the  court  to  open  a  default  in  summary  proceedings,  affords  the  court  no 
authority  to  make  an  order,  at  the  instance  of  the  partner  who  was  not  served, 
opening  an  alleged  default  of  the  tenants,  setting  aside  the  final  order  award- 
ing the  landlord  possession  and  fixing  a  time  to  try  the  issue. 

An  order  of  said  court  is  not  appealable  unless  it  is  among  the  orders 
specified  in  said  act  as  appealable.  Mnneely  v.  Mayers,  43  Misc.  380,  87 
Supp.  471. 

The  eviction  of  a  tenant  from  a  portion  of  the  demised  premises  suspends, 
during  the  continuance  of  the  eviction,  the  right  of  the  landlord  to  maintain 
summary  proceedings  against  the  tenant  for  non-payment  of  rent.  Sirey  v. 
Braems,  65  App.  Div.  472,  72  Supp.  1044.' 

A  petition,  in  a  proceeding  taken  to  dispossess  a  squatter,  sufficiently  states 
the  interest  of  the  petitioner  {Code  Civ.  Fro.,  §  2235)  where  it  alleges  that  he 
is  the  owner  in  fee  simple  of  the  premises. 

An  objection  to  the  insufficiency  of  such  an  allegation  is  waived  where  the 
defendant  does  not  take  it  until  an  adjourned  day,  an  answer  having  in  the 
meantime  been  interposed  by  him  and  a  jury  drawn.  Mauterstoch  v.  Wil- 
liams,  42  Misc.  402,  86  Supp.  804. 

Where  a  landlord  voluntarily  discontinues,  before  final  submission,  sum- 
mary proceedings  taken  by  him  in  the  Municipal  Court  of  the  city  of  New 
York  since  the  passage  of  Laws  of  1902,  chapter  580,  the  tenant  is  entitled  as 
costs  to  his  actual  disbursements  to  the  extent  of  $10  besides  the  fees  of  any 
witnesses  attending  from  another  county  and  this  under  the  Code  of  Civil 
Procedure,  section  3076,  subdivision  2.  Cohen  v.  Melle,  43  Misc.  79,  86 
Supp.  514. 
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ARTICLE  IX. 
FINAL  OSOES,  AND  ITS  EFFECT.      §§  2249,  2250,  2264. 

Subd.  1.   The  final  order,  1728. 

§  2249.  Final  order  upon  trial,  1728. 

§  2250,  Amount  of  costs;  how  collected,  1728. 
Subd.  2.  Effect  affinal  order,  1730. 

§  2264.  Application  of  this  title;  effect  of  final  order,  1730. 

Subd.  1.    The  Final  Order.    §§  2249,  2250. 

§  2249.     Final  order  upon  trial. 

If  sufBcient  cause  is  not  shown  upon  the  return  of  the  precept;  or  if  the  verdict  of  the 
jury  or  the  decision  of  the  judge  or  justice,  upon  a  trial  without  a  jury,  is  in  favor  of  the 
petitioner,  the  judge  or  justice  must  make  a  iinal  order,  awarding  to  the  petitioner  the 
delivery  of  the  possession  of  the  property,  except  that,  where  the  case  is  within  section  2237 
of  this  act,  the  final  order  must  direct  the  removal  of  the  occupant.  In  either  case,  the  final 
order  must  award  to  the  petitioner  the  costs  of  the  special  proceeding.  If  the  verdict  or 
decision  is  in  favor  of  the  person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  proceeding. 

§  2250.    Amount  of  costs;  how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a  fee  is  specially  given  \a 
chapter  twenty-one  of  this  act,  must  he  at  the  rate  allowed  by  law  in  an  action  in  a  justice's 
court  [  ],  and  are  limited  in  like  manner,  unless  the  application  is  founded  upon  an 
allegation  of  forcible  entry  or  forcible  holding  out,  in  which  case  the  judge  or  justice  may 
award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county  judge  or  a  special  county 
judge,  or  by  a  mayor  or  recorder,  an  execution  to  collect  the  costs  may  be  issued  thereupon 
as  if  it  was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or  county;  and  for  that 
purpose  the  officer  takes  the  place  of  a  justice  of  the  peace.  In  every  other  case  [  ]  an 
execution  may  be  issued  to  collect  the  costs  awarded  thereby  [  ]  as  if  the  final  order 
was  a.  judgment  rendered  in  the  court  of  which  the  judge  or  justice  is  the  presiding  officer. 

A  final  order  in  favor  of  the  landlord  in  summary  proceedings  should 
award  possession  of  the  premises,  not  damages  for  unpaid  rent.  Liedtke  v. 
Meyer,  137  App.  Div.  74,  122  Supp.  95. 

An  allegation  of  possession  in  a  verified  petition  is  sufficient  to  support 
judgment  for  the  landlord,  where  the  tenant  refuses  to  proceed  and  withdraws 
from  the  proceedings,  and  it  is  admitted  that  his  property  is  still  on  the 
premises.  Burrell  v.  Do  Sim,  10  Misc.  745,  31  Supp.  804,  24  Civ.  Pro.  243. 
Where  a  lease  provides  for  the  payment  of  water  rates,  and  that  if  not  paid 
the  landlord  may  enforce  payment  of  rent  reserved,  he  is  entitled  to  a  final 
order  if  rents  or  water  rates  remain  unpaid.  Cochran  v.  Reich,  20' Misc.  623, 
46  Supp.  443.  It  is  the  duty  of  the  justice  of  a  district  court  to  which  sum- 
mary proceedings  have  been  transferred  for  trial  to  make  final  order.  ^Yyckoff 
V.  Frommer,  12  Misc.  149,  33  Supp.  11,  66  St.  Eep.  511.  In  case  a  tenant 
moves  out  in  compliance  with  the  precept  before  return  day,  or  after  final 
order,  in  both  cases  the  lease  is  terminated  without  the  issuance  of  a  warrant. 
Ash  V.  Purnell,  26  Abb.  N.  C.  92,  19  Civ.  Pro.  234,  16  Daly,  189,  32  St. 
Eep.  606,  11  Supp.  514. 
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The  landlord  is  entitled  to  a  final  order  for  possession,  in  summary  pro- 
ceeding for  non-payment  of  rent,  it  appearing  that  any  part  of  the  rent  is  due. 
Belding  Bros.  &  Co.  v.  Blum,  88  Supp.  178. 

A  final  order  in  summary  proceedings  to  dispossess  a  tenant  for  non-pay- 
ment of  taxes  and  rent,  awarding  delivery  of  the  premises  to  the  landlord  "  by 
reason  of  the  tenant's  non-payment  of  said  rent  and  said  taxes,  together  with 
the  costs,"  is  erroneous  where  it  appears  that  the  unexpired  term  of  the  tenant 
was  more  than  five  years  and  that  during  an  adjournment  of  the  proceeding 
the  tenant  paid  and  discharged  the  taxes.  If  dispossessed  for  non-payment  of 
rent  he  might  redeem  by  paying  the  rent.  Code  Civ.  Pro.,  §  2256.  There 
is  no  right  to  redeem,  however,  for  non-payment  of  taxes,  and  having  paid 
them,  although  after  the  commencement  of  the  proceeding,  he  is  entitled  to  a 
modification  of  the  order  by  striking  out  the  statement  that  he  was  dispossessed 
for  non-payment  of  taxes,  since  assuming  that  separate  defaults  different  in 
character  and  results  can  be  united  in  a  single  proceeding,  the  tenant  in  that 
proceeding  has  the  right  to  obtain  relief  from  any  of  the  defaults  upon  com- 
plying with  the  conditions  specified  in  section  2254  of  the  Code  of  Civil  Pro- 
cedure in  the  same  manner  as  if  the  proceeding  had  been  brought  upon  that 
default  alone;  and  to  protect  his  rights  the  order  should  be  based  only  upon 
the  default  from  which  he  has  not  relieved  himself;  nor  is  the  tenant  re- 
quired to  pay  the  costs  of  the  proceeding  at  the  time  of  paying  the  taxes,  since 
they  would  be  included  in  the  judgment  dispossessing  him  for  non-payment 
of  rent  Peabody  v.  Long  Acre  Square  Bldg.  Co.,  188  N.  Y.  103,  rev'g  112 
App.  Div.  114,  98  Supp.  242. 

In  a  summary  proceeding,  an  entry  of  "  judgment  for  tenant "  by  the  jus- 
tice is  an  insufficient  disposition  of  the  proceeding  without  a  final  order  as 
required  by  the  Code  of  Civil  Procedure,  section  2240,  Municipal  Court  Act, 
section  1,  subdivision  12.     Gossett  v.  Fox,  90  Supp.  477. 

Where  a  final  order  made  in  a  summary  proceeding  to  dispossess  a  tenant 
overstates  the  amount  of  rent  actually  due,  the  court,  under  the  Code  of 
Civil  Procedure,  section  723,  may  amend  the  final  order  by  stating  therein 
the  amount  actually  due.    Stelle  v.  Creamer,  69  App.  Div.  296,  74  Supp.  669. 

In  summary  proceedings  the  magistrate  has  no  power  to  render  a  money 
judgment    Bennett  v.  Nich,  29  Misc.  632,  61  Supp.  106. 

In  summary  proceedings  for  failure  to  pay  rent  the  justice  is  not  required 
to  determine  the  actual  amount  due,  and  the  final  order  is  not  an  adjudication 
upon  that  issue.    Belding  Bros.  &  Co.  v.  Blum,  88  Supp.  178. 

In  summary  proceedings  it  appeared  that  the  landlord  had  accepted  a  non- 
negotiable  note  in  part  payment  for  rent  in  giving  a  receipt  to  November 
1st;  held,  that  he  could  recover  no  rent  in  summary  proceedings.  Spiro  v. 
Barkin,  30  Misc.  87,  61  Supp.  870. 
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In  summary  proceedings  by  a  landlord  not  involving  a  forcible  entry  or 
detainer,  the  tenant  is  entitled  under  the  Code  of  Civil  Procedure,  sections 
2250  and  3076,  subdivision  2,  to  $10  costs  and  no  more.  Lauria  v.  Capobianco, 
39  Misc.  441,  80  Supp.  203. 

The  fact  that  the  justice,  in  the  final  order  in  dispossession  proceedings, 
did  not  state  the  amount  of  costs  avs^arded  to  plaintiff,  affords  no  ground  for 
objection  to  defendant.  BerghoUz  v.  Ithaca  Street  By.  Co.,  27  Miac.  176, 
58  Supp.  388,  29  Civ.  Pro.  291. 

Where  a  lease  contains  a  provision  requiring  the  landlord,  upon  electing 
not  to  renew,  to  pay  the  value  of  the  improvements  as  they  exist  at  the  ter- 
mination of  the  lease,  and  such  payment  is  not  a  condition  precedent  to  the 
right  to  terminate  the  tenancy,  the  right  to  compensation  is  not  presented  in 
summary  proceedings  to  recover  possession  at  such  termination  of  the  tenancy, 
and  an  order  is  properly  made  awarding  possession  without  prejudice  to  any 
action  for  the  value  of  such  improvements.  Matter  of  Coatsworth,  160  N.  Y. 
114,  rev'g  37  App.  Div.  295,  55  Supp.  753. 

Subd.  2.    Effect  of  Final  Order.    §  2284. 

§  2264.    Application  of  this  title;  effect  of  final  order. 

This  title'  does  not  impair  the  rights  of  a  landlord,  lessor,  or  tenant  in  a  case  not  therein 
provided  for.  Where  a  special  statutory  provision  confers  a  right  to  take  proceedings  in 
the  manner  heretofore  prescribed  by  law  for  the  summary  removal  of  a  person  in  possession 
of  real  property,  the  proceedings  thereunder  must  be  taken  as  prescribed  in  this  title. 
A  final  order,  made  in  a  special  proceeding  taken  as  prescribed  in  this  title,  is  not  a  bar 
to  an  action  of  ejectment  to  recover  the  property  affected  thereby. 

It  seems  that  a  judgment  by  default  for  non-payment  of  rent  is  conclusive 
in  the  landlord's  action  to  recover  rent  as  to  the  existence  and  validity  of  the 
lease,  the  occupation  by  the  tenant,  and  that  some  rent  is  due,  but  it  is  not 
conclusive  as  to  the  amount  of  rent,  though  it  is  alleged  in  the  affidavit  on 
which  the  proceedings  are  founded.  Jarvis  v.  Driggs,  69  IST.  Y.  143 ;  Brown 
V.  Mayor,  66  ~N.  Y.  385.  In  proceedings  to  recover  rent,  judgment  in  sum- 
mary proceedings  and  papers  used  as  evidence  therein  are  not  evidence  of  the 
lease,  or  of  the  length  of  occupancy  or  its  terms.  Evans  v.  Post,  5  Hun,  338. 
Judgment  in  summary  proceedings  is  conclusive  of  the  liability  of  tenant 
for  rent  in  a  subsequent  action  brought  to  collect  it.  Grafton  v.  Brigham,  70 
Hun,  131,  24  Supp.  54.  A  judgment  that  the  tenancy  was  from  year  to  year, 
and  that  the  tenants  were  not  holding  over  after  the  expiration  of  the  term, 
does  not  bar  another  suit  brought  for  the  same  purpose  after  the  expiration 
of  the  year.    Matthews  v.  Matthews,  49  Hun,  346,  2  Supp.  121. 

The  effect  of  the  judgment  in  summary  proceedings,  and  its  execution,  is 
that  the  lessee  is  divested  of  all  right  to,  and  control  over,  the  property,  and 
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the  owners  are  in  possession  as  of  their  former  estate,  as  owners  of  the  rever- 
sion. Pwsell  V.  New  York  Life  Insurance  Co.,  42  Super.  Ct.  383. 
Though  the  tenant  has  been  removed  from  the  demised  premises  for  non- 
payment of  rent,  yet  the  landlord  can  recover  the  rent  due  by  action  up  to 
the  time  of  issuing  the  warrant  to  dispossess.  Hinsdale  v.  White,  6  Hill,  507 ; 
McKeon  v.  Whiting,  3  Denio,  452 ;  Giles  v.  Comstoch,  4  IST.  Y.  270 ;  Academy 
of  'Music  V.  Hoflhett,  2  Hilt.  217;  Whitney  v.  Meyers,  1  Duer,  266;  Stuy- 
vesant  v.  Oinnler,  12  Abb.  E".  S.  6;  Johnson  v.  Oppenheim,  55  'N.  Y.  280. 
An  eviction  does  not  discharge  from  payment  of  rent  already  accrued ;  it  only 
annuls  the  lease  as  to  future  rights  and  liabilities.  Johnson  v.  Oppenheim, 
55  ]Sr.  Y.  280. 

Where  the  eviction  was  during  a  quarter  for  which  rent  was  payable  in 
advance,  it  was  held  the  most  the  tenant  could  equitably  claim  was  a  deduc- 
tion for  the  unexpired  part  of  the  quarter.  Ilealy  v.  McManus,  23  How.  238 ; 
Giles  V.  Comstoch,  4  N.  Y.  270.  It  is  said  in  some  of  the  cases  above  cited, 
and  in  Featherstonhaugh  v.  Bradshaw,  1  Wend.  134;  Davidson  v.  Donadi, 
2  E.  D.  Smith,  121 ;  Hackett  v.  Richards,  3  E.  D.  Smith,  13 ;  Crane  v.  Hard- 
man,  4  E,  D.  Smith,  339,  that  the  remedy  after  default  is  not  on  the  lease, 
but  against  the  tenant  as  a  wrongdoer. 

Where  the  rent  is  payable  monthly  in  advance  under  a  lease  for  a  year, 
the  landlord  is  entitled  to  a  whole  month's  rent,  notwithstanding  the  tenant 
is  dispossessed  by  virtue  of  a  warrant  in  summary  proceedings  before  the 
expiration  of  the  month  for  default  in  payment.  Bernstein  v.  Heineman, 
23  Misc.  466. 

In  an  action  to  recover  for  rent,  proof  of  summary  proceedings  dispossessing 
the  defendant  from  the  premises  in  question  for  non-payment  of  the  rent  sued 
for  is  conclusive  against  the  defendant  as  to  his  tenancy  and  occupation  of 
such  premises,  and  this  is  so  even  though  the  order  in  the  summary  proceed- 
ings is  by  default;  and  it  is  immaterial  whether  the  order  by  default  is  ren- 
dered upon  personal  or  substituted  service  of  the  precept.'  The  only  question 
open  is  as  to  the  amount  of  rent  due.  Mut.  Reserve  Fund  Life  Assoc,  v. 
Cordero,  33  Misc.  387,  67  Supp.  464. 

The  final  order  in  summary  proceedings  by  a  judgment  creditor  to  recover 
possession  of  lands  is  not  necessarily  conclusive  upon  the  person  holding  over 
after  sale  on  execution,  except  as  to  the  regularity  and  validity  of  the  sale, 
and  when  the  owner  stays  the  warrant  by  affidavit  claiming  title  acquired 
subsequent  to  the  sale,  the  judgment  creditor  must  bring  ejectment.  Boyd  v„ 
Boyd,  26  Misc.  679,  66  Supp.  760;  aff'd,  53  App.  Div.  153,  65  Supp.  859. 

While  the  receiver,  as  a  M^unicipal  Court  could  not  give  full  relief,  might 
have,  at  the  outset,  or  before  the  final  order,  brought  a  suit  in  equity  for  the 
cancellation  of  the  lease  and  obtained  an  injunction  restraining  the  prosecu- 
tion of  the  summary  proceeding,  which,  on  his  succeeding,  would  have  been 
Vol.  11  —  46 
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perpetually  enjoined,  the  final  order  against  him  is  a  bar  to  such  action 
subsequently  brought,  and  cannot  be  reviewed  collaterally.  Woods  v. 
Garcewich,  67  App.  Div.  53,  73  Supp.  472, 

A  judgment  of  dispossession  procured  by  the  landlord  in  summary  pro- 
ceedings is  conclusive  as  to  the  existence  and  validity  of  the  lease,  the 
occupation  by  the  tenant,  and  the  liability  for  the  rent.  Jacob  v.  Thompson, 
73  App.  Div.  224,  76  Supp.  802. 

The  eviction  of  a  tenant  from  a  portion  of  the  demised  premises  suspends, 
during  the  continuance  of  the  eviction,  the  right  of  the  landlord  to  maintain 
summary  proceedings  against  the  tenant  for  non-payment  of  rent.  Sirey  v. 
Braems,  65  App.  Div.  472,  72  Supp.  1044. 

A  judgment  in  summary  proceedings  was  set  aside  where  the  landlord,  to 
obtain  it,  promised  to  credit  the  rent  of  subtenants  on  the  lease.  Elverson  v. 
Vavderpoel,  69  JST.  Y.  610. 

Judgment  dispossessing  an  assignee  of  a  lease  without  objection  on  the 
j'etum  of  the  precept  is  conclusive  in  an  action  subsequently  brought  by  the 
landlord  against  defendant  for  rent,  and  will  preclude  defendant  from  showing 
that  at  the  time  of  said  judgment  there  was  any  privity  of  estate  between 
himself  and  the  plaintiff  because  he  had  then  assigned  the  lease  and  vacated 
the  premises.  Grafton  v.  BrigJiam,  70  Hun,  131,  54  St.  Rep.  103,  24 
Supp.  54. 

Judgment  by  default  is,  as  between  the  parties,  conclusive  as  to  facts 
alleged  as  the  basis  of  the  proceedings,  but  is  not  conclusive  as  to  the  amount 
of  rent  nor  facts  not  in  issue.  Dickinson  v.  Price,  64  Hun,  149,  45  St.  Eep. 
3  59,  18  Supp.  801. 

Where  a  warrant  in  summary  proceedings  to  recover  the  possession  of  real 
property  does  not  require  the  marshal  to  remove  the  property  of  those  whom 
it  directs  him  to  evict,  but  he  hires  men  to  remove  such  property  and  pays 
them  $75,  the  landlord,  after  having  paid  the  amount  to  the  marshal,  cannot 
recover  it  from  the  tenant.  Grayloch  Land  Co.  v.  Wolff,  67  Misc.  153,  121 
Supp.  953. 

A  final  order  in  summary  proceedings  awarding  possession  to  the  landlord 
of  the  demised  premises  for  non-payment  of  rent  is  an  adjudication  of  the 
existence  of  a  valid  lease  and  conclusive  tipon  the  tenant,  in  an  action  subse- 
quently brought  by  her  against  the  landlord,  as  to  allegations  in  her  com- 
plaint that  she  was  induced  to  enter  into  the  lease  by  fraudulent  representa- 
tions, upon  the  discovery  of  which  she  rescinded  the  lease;  and  she  cannot 
recover  a  deposit  which  by  the  terms  of  the  lease  was  to  be  forfeited  in  case 
she  was  dispossessed  for  non-payment  of  rent.  Meyerhoffer  v.  Baker,  51 
Misc.  598,  101  Supp.  24. 

The  provisions  of  section  2244  of  the  Code  of  Civil  Procedure,  allowing  a 
tenant  to  set  up  new  matter  constituting  a  defense  or  counterclaim  in  sum- 
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mary  proceedings,  are  permissive,  not  mandatory,  and  when  a  tenant's  claim 
against  a  landlord  based  on  fraud  is  not  set  up  as  a  counterclaim  in  such 
proceeding,  the  final  order  therein  does  not  estop  the  tenant  on  that  issue. 
Meyerhojfer  v.  Baker,  121  App.  Div.  797,  106  Supp.  718,  rev'g  51  Misc.  598, 
101  Supp.  34. 

A  final  judgment  in  dispossess  proceedings  is  not  binding  on  sureties,  as 
to  the  amount  of  rent  due  for  the  period  included  within  the  terms  of  their 
undertaking,  given  to  stay  the  execution  of  the  warrant  against  the  tenant 
on  appeal,  the  undertaking  being  to  pay  all  rent  "  accruing  or  to  accrue." 
Bosenquest  v.  Nolle,  21  App.  Div.  583,  48  Supp.  398. 

Where  the  defendants  in  an  action  to  recover  rent  had  defaulted  in  pay- 
ment of  the  rent  sued  for,  and  summary  proceedings  had  been  instituted, 
prior  to  the  time  of  trial  of  the  action  to  recover  the  rent,  which  had  resulted 
in  a  final  order  dispossessing  the  defendants,  such  proceedings  arc  res 
adjudicata  in  the  action  for  rent,  and  form  a  complete  answer  to  the  claim 
of  the  defendants  that  they  were  not  in  occupancy  of  the  demised  premises 
at  the  time  the  rent  accrued.     Schrenkeisen  v.  Kroll,  85  Supp.  1072. 

A  judgment  taken  by  default  in  summary  proceedings  by  a  landlord  for 
non-payment  of  rent  is  conclusive  between  the  parties  as  to  the  existence  and 
validity  of  the  lease,  the  occupation  by  the  tenant,  and  that  rent  is  due,  and 
also  as  to  any  other  facts  alleged  in  the  petition  or  affidavit  which  are  required 
to  be  alleged  as  a  basis  of  the  proceedings.  McC otter  v.  Flinn,  30  Misc.  119, 
61  Supp.  786. 

Persons  having  a  superior  title  to  the  premises  are  not  affected  by  the 
warrant  in  summary  proceedings,  they  not  being  parties  to  the  proceedings, 
and  not  being  served,^  and  the  final  order  in  the  proceedings  does  not  affect 
their  rights.     Heuser  v.  Antonius,  84  Supp.  580. 

A  final  order  and  warrant  in  summary  proceedings  to  recover  the  posses- 
sion of  real  property  is  only  subject  to  collateral  attack  for  jurisdictional 
defects  appearing  on  the  face  of  the  process  or  order,  but  not  for  defects 
depending  upon  facts  requiring  extrinsic  proof.  MiscJiner  v.  Altman,  68 
Misc.  339,  123  Supp.  874. 

A  final  order  in  summary  proceedings  to  recover  the  possession  of  real 
property  is  an  adjudication  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties  and  that  rent  was  due  from  the  tenant,  but  it  is  not  an 
adjudication  as  to  the  amount  so  due  and  owing.  Gross  v.  Salzman,  61  Misc. 
630,  114  Supp.  411. 

It  seems,  that,  where  the  County  Court  on  reversing  an  order  in  summary 
proceedings  mad©  by  a  justice  of  the  peace  as  against  the  evidence  and  law 
did  not  order  a  new  trial  before  the  same  or  another  justice  of  the  same 
county,  the  Appellate  Division,  may  modify  the  order  of  reversal,  so  as  to 
direct  the  County  Court  to  order  a  new  trial. 
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But  where  the  order  of  reversal  does  not  purport  to  give  judgment  for  the 
defendant  on  the  merits,  the  landlord  will  be  left  to  a  new  proceeding. 
Liedihe  v.  Meyer,  137  App.  Div.  74,  122  Supp.  95. 

Under  a  writ  of  dispossession  a  landlord  is  entitled  to  dominion  over  the 
realty  only  and  has  no  right  to  retain  or  use  personal  property  on  the  prem- 
ises, not  in  the  nature  of  fixtures,  belonging  to  the  tenant.  Reich  v.  Cochran, 
114  App.  Div.  141,  99  Supp.  755. 

A  valid  judgment,  regularly  obtained  by  the  landlord  in  summary  pro- 
ceeding to  dispossess  a  tenant  for  non-payment  of  rent,  is  a  bar  to  an  action 
brought  by  the  tenant  against  the  landlord  to  cancel  the  lease  between  them, 
on  the  grounds  that  it  was  intended  as  a  mortgage  and  was  usurious,  although 
those  questions  were  not  actually  litigated  or  considered  in  the  summary 
proceedings.  Reich  v.  Cochran,  151  N.  Y.  122,  aff'g  74  Hun,  551,  26 
Supp.  443. 

ARTICLE  X. 
THE  WARRANT  AND  ITS  EFFECT  UPON  THE  LEASE.  §§  2251,  2252,  2253. 

§  2251.  Warrant  to  dispossess  defendant,  1734. 

§2252.  Execution  of  warrant,  17S4:. 

§  2253.  When  warrant  cancels  lease;  exception,  1734. 

§  2251.     Warrant  to  dispossess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge  or  justice  must  thereupon 
issue  a  warrant,  under  his  hand,  directed  to  the  sheriflf  of  the  county,  or  to  any  constable  or 
marshal  of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof,  is  situated,  or  if 
it  is  situated  in  a  city,  to  any  constable  of  any  town  in  the  county,  describing  the  property, 
and  commanding  the  officer  to  removp  all  persons  therefrom,  and  also,  except  where  the  case 
is  within  section  2237  of  this  act,  to  put  the  petitioner  into  the  full  possession  thereof. 
§  2252.     Execution  of  warrant. 

The  officer,  to  whom  the  warrant  is  directed  and  delivered,  must  execute  it,  according  to 
the  command  thereof,  between  the  hours  of  sunrise  and  sunset. 
§  2253.    When  warrant  cancels  lease;  exception. 

Tlie  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  premises,  cancels  the 
agreement  for  the  use  of  the  premises,  if  any,  under  which  the  person  removed  held  them; 
and  annuls  accordingly  the  relation  of  landlord  and  tenant,  except  that  it  does  not  prevent 
a  landlord  from  recovering,  by  action,  any  sum  of  money,  which  was,  at  the  time  when  the 
precept  was  issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the  premises;  or  the 
reasonable  value  of  the  use  and  occupation  thereof,  to  -the  time  when  the  warrant  was 
issued,  for  any  period  of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 

In  case  the  magistrate  refuse  to  issue  the  warrant  on  demand  after  decision, 
mandamus  lies.    People  v.  Willis,  5  Abb.  205;  Allen  v.  Murray,  2  Misc.  152. 

Where  a  warrant  complies  with  section  2251  of  the  Code,  the  fact  that  it 
recites  the  name  of  the  husband  of  the  tenant  against  whom  the  proceedings 
are  taken  does  not  make  it  defective.  Bahin  v.  Ensley,  14  App.  Div.  548, 
43  Supp.  849.  Where  a  tenant  surrenders  the  premises  under  a  final  order 
in  summary  proceedings,  the  issuance  of  a  warrant  is  unnecessary.  Gallagher 
V.  Reilly,  16  Daly,  227,  31  St.  Kep.  556,  10  Supp.«536.    It  is  no  part  of  the 
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duty  of  a  justice  to  deliver  the  v^arrant  to  the  officer  for  execution.  The 
warrant  is  issued  when  it  is  signed  and  delivered  to  the  clerk  of  the  court. 
Ash  V.  Furndh  26  Abb.  K  C.  92,  19  Civ.  Pro.  234,  16  Daly,  189,  32 
St.  Kep.  606,  11  Supp.  514. 

The  provisions  of  section  2253  authorize  a  landlord  to  recover  in  the  same 
action  for  rent  due  and  accruing  according  to  the  terms  of  the  lease  and  for 
the  use  by  the  tenant  up  to  the  time  of  issuing  the  warrant.  Fursman  v. 
Pennace,  15  Civ.  Pro.  340,  2  Supp.  339. 

In  the  absence  of  special  direction  by  the  landlord,  he  cannot  be  held  liable 
for  any  abuse  of  process  by  the  officer.  Welsh  v.  Cochran^  63  !N".  Y.  181. 
But  where  the  landlord  directs  the  removal  of  the  property  of  the  tenant,  or 
that  of  others,  in  the  landlord's  possession,  he  should  be  held  liable  for  the 
negligence  or  carelessness,  if  any,  of  the  constable  removing  them,  but  the 
question  of  due  care  and  prudence  is  peculiarly  one  of  fact  for  the  referee. 
Jansen  v.  Bernard,  12  Wkly.  Dig.  499. 

A  mere  demand  of  rent  and  notice  to  quit  unless  the  rent  was  paid  prelimi- 
nary to  instituting  summary  proceedings  does  not  cancel  the  lease.  Wood- 
ivorth  V.  Harding,  75  App.  Div.  54,  77  Supp.  969. 

The  issue  of  a  warrant  for  the  removal  of  a  tenant  cancels  an  agreement 
for  the  use  of  the  premises  and  annuls  the  relation  of  landlord  and  tenant, 
and  such  termination  is  a  fulfillment  of  the  lease  entitling  the  lessee  to  the 
return  of  the  balance  of  the  deposit.  Michaels  v.  Fishel,  169  N.  Y.  381, 
aff'g  51  App.  Div.  274,  64  Supp.  1007. 

It  is  well  settled  that  under  section  2253  the  issuance  of  a  warrant  of 
dispossess  terminates  the  lease  and  relieves  the  tenant  from  further  liability, 
except  for  such  rent  as  shall  have  accrued  prior  to  the  issuance  of  the  warrant. 
Slater  v.  Bonfiglio,  56  Misc.  385  (386),  106  Supp.  861. 

Where  a  lease  provides  that  on  or  before  its  termination  the  lessee  may 
remove  any  buildings  he  may  have  erected  thereon,  if  the  covenants  and 
agreements  are  fully  performed,  and  summary  proceedings  are  commenced 
against  the  lessee  on  the  failure  to  pay  rent,  the  agreement  for  the  use  of  the 
premises  and  the  relation  oi  landlord  and  tenant  are  canceled  and  annulled, 
under  the  Code  of  Civil  Procedure,  section  2253,  prescribing  that  the  issuing 
of  a  warrant  for  the  removal  of  a  tenant  cancels  the  agreement  and  annuls 
the  relation  of  landlord  and  tenant.  Van  Vlech  v.  White,  66  App.  Div.  14, 
72  Supp.  1026. 

A  lease  is  terminated  by  the  issuance  of  a  warrant  in  summary  proceed- 
ings to  dispossess  for  non-payment  of  rent  although  prior  thereto  the  lease, 
in  violation  of  covenant  and  without  the  landlord's  consent,  has  been  assigned ; 
and,  where  the  assignee  has  not  occupied  the  premises,  all  his  rights  are  at 
an  end. 
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That  the  assignee's  predecessor,  who  was  in  possession  and  was  disturbed 
without  being  made  a  party  to  the  summary  proceedings,  obtained  a  favorable 
order  in  forcible  entry  and  detainer  proceedings  did  not  strengthen  the 
assignee's  rights  who  took  only  such  an  interest  as  could  pass  by  the  assign- 
ment which  was  subject  to  immediate  defeat  by  his  assignor's  summary 
removal.  The  bare  personal  immunity  of  the  assignee's  predecessor  from  dis- 
turbance while  he  remained  in  possession  was  not  such  an  interest  as  passed 
by  the  assignment.    Mahoney  v.  Hoffman,  58  Misc.  217,  109  Supp.  13. 

Although  section  2253,  Code  of  Civil  Procedure,  provides  in  terms  that  the 
issuing  of  a  warrant  for  the  removal  of  the  tenant  from  the  demised  premises 
cancels  the  agreement  and  annuls  the  relation  of  landlord  and  tenant,  yet  where 
the  landlord  forbears  to  execute  the  warrant  and  accepts  an  instalment  of 
the  rent  he  waives  his  right  to  consider  the  lease  abrogated.  Seigel  v.  Neary, 
38  Misc.  297,  77  Supp.  854. 

By  the  acceptance  of  an  instalment  of  rent  after  a  warrant  of  dispos- 
session in  summary  proceedings  has  been  issued,  the  landlord  waives  the 
right  given  to  him  by  the  Code  of  Civil  Procedure,  section  2253,  to  consider 
the  lease  abrogated.    Yoorhies  v.  Cummings,  42  App.  Div.  260,  58  Supp.  1120. 

Of  course,  it  is  the  law  that  an  eviction  by  summary  proceedings  cancels 
the  lease  so  far  as  it  relates  to  the  relation  of  landlord  and  tenant,  and  termi- 
nates the  liability  of  the  tenant  to  pay  future  rent  as  such.  There  is  no  stat- 
ute, however,  forbidding  an  agreement  in  the  lease  or  otherwise,  between  the 
landlord  and  tenant,  by  which  the  tenant  may  obligate  himself  to  pay  damages 
sustained  by  the  landlord  in  consequence  of  his  failure  to  pay  rent,  even 
though  the  landlord  regains  possession  of  the  premises  through  summary  pro- 
ceedings or  otherwise,  nor  is  such  an  agreement  prohibited  by  public  policy. 
It  is  entirely  competent,  therefore,  for  the  parties  to  agree  that  the  tenant 
in  such  event  shall  pay  the  damages  sustained  by  the  landlord,  and  it  is  well 
settled  that  such  a  covenant,  if  made,  survives  the  severance  of  the  relation 
of  landlord  and  tenant  by  the  summary  proceedings.  Slater  v.  Yon  Chorus, 
120  App.  Div.  16  (17),  104  Supp.  996. 

The  rule  is  well  settled  that  when  a  landlord  wrongfully  evicts  a  tenant 
from  the  whole  or  any  part  of  the  demised  premises,  the  rent  subsequent  to 
such  eviction  is  stispended  until  the  expiration  of  the  lease  or  restoration  to 
the  tenant.  The  right  of  the  landlord  either  to  recover  such  rent  during  such 
period  or  to  eject  the  tenant  for  its  non-payment  is  also  suspended.  Edgerton 
V.  Page,  20  N.  Y.  283;  People  ex  rel.  Murphy  v.  Gehney,  10  Hun,  151; 
Carter  v.  Byron,  49  Hun,  299,  1  Supp.  905 ;  Christopher  v.  Austin,  11  E".  Y. 
216;  Hamilton  v.  OrayUll,  19  Misc.  521,  43  Supp.  1079. 
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While  it  is  true  that  summary  proceedings  terminate  a  lease  they  do  not 
terminate  independent  covenants  in  the  lease  which  are  not  a  part  of  the  agree- 
ment for  the  use  of  the  premises.  Michaels  v.  Fishel,  169  JST.  Y.  381,  aff'g 
51  App.  Div.  274,  64  Supp.  1007. 

The  institution  of  summary  proceedings  after  the  term  of  a  lease  has 
expired,  in  aid  of,  and  for  the  purpose  of  enforcing  a  covenant  of  surrender 
contained  in  the  lease,  and  the  dispossession  of  the  tenant  thereunder,  does 
not  extinguish  the  landlord's  right  of  action  for  damages  for  the  breach  of 
the  covenant  of  surrender,  although  it  terminates  the  relation  of  landlord  and 
tenant.     Vernon  v.  Brown,  40  App.  Div.  204,  58  Supp.  11. 

Where  deposit  is  made  and  the  lease  provides  that  it  may  he  retained  as 
liquidated  damages  if  the  landlord  is  obliged  to  re-enter  or  resume  possession, 
either  by  due  process  of  lav?  or  upon  voluntary  surrender,  it  has  been  held 
that  a  vparrant  of  dispossession  does  not  deprive  the  landlord  of  the  right  "to 
retain  the  deposit.  Lesser  v.  Stein,  39  Misc.  349,  79  Supp.  849 ;  Longohardi 
V.  Yuliano,  33  Misc.  472,  67  Supp.  902. 

Where  a  landlord,  upon  the  execution  of  a  warrant  for  removal  of  a  tenant 
issued  in  summary  proceedings,  is  put  in  possession  of  the  premises,  the  rela- 
tion of  landlord  and  tenant  is  terminated  and  is  not  restored  by  a  reversal 
of  the  order  under  which  the  warrant  for  removal  was  executed. 

In  such  a  case,  where  the  tenant  elects  not  to  accept  restitution,  the  com- 
plaint of  her  assignee,  setting  forth  the  facts,  states  a  cause  of  action  for  the 
recovery  of  a  deposit  given  as  security  for  the  performance  of  the  conditions 
of  the  lease,  less  damages  due  for  the  tenant's  past  breaches,  if  affirmatively 
alleged. 

The  assignment  of  the  claim  to  such  deposit  and  the  commencement  of  a 
suit  by  the  assignee  to  recover  the  same  are  sufficient  notice  of  the  tenant's 
election  not  to  accept  restitution.  J^'iles  v.  Iroquois  Realty  Co.,  57  Misc. 
443,  109  iSupp.  712. 

When  a  landlord  elects  to  assert  the  right  of  entry  under  a  warrant  of 
dispossession,  he  waives  all  claim  to  the  deposit  made  as  security  for  the  per- 
formance of  the  terms  of  the  lease,  except  so  far  as  it  was  necessary  to  apply 
it  in  the  payment  of  the  rent  then  due  or  accrued.  Caeser  v.  Rubinson,  174 
N.  Y.  492,  rev'g  71  App.  Div.  180,  75  Supp.  544. 

Where  a  tenant  makes  a  deposit  to  secure  his  faithful  performance  of  all 
the  conditions  and  covenants  of  the  lease,  the  landlord,  in  the  absence  of  a 
specific  provision  in  the  lease  as  to  when  and  under  what  conditions  the  deposit 
shall  be  returned  or  accounted  for,  is  entitled  to  retain  the  deposit  until  the 
expiration  of  the  full  term  of  the  lease.    Seletzsky  v.  James,  69  Misc.  612. 
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ARTICLE  XL 
STAY  OF  PROCEEDINGS.     §§  2254,  2255,  226S. 

Subd.  1.  Stay  of  warrant,  1738. 

§  2254.  Warrant;  when  and  how  stayed,  1738. 

§  2255.    Undertaking;  how  disposed  of,  1738. 
Subd.  2.  Injunction,  1739. 

§  2265.  How  proceedings  under  this  title  to  be  stayed,  1739. 

Subd.  1.    Stay  of  Warrant.    §§  2254,  2255. 

§  2254.    Warrant;  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the  delivery  of  possession  to 
the  petitioner,  may,  at  any  time  before  a  warrant  is  issued,  stay  the  issuing  therof;  and 
also  stay  an  execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over,  after  a  default 
in  the  payment  of  rent,  or  of  taxes,  or  assessments,  he  may  effect  a  stay,  by  payment  of 
the  rent  due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty,  if  any  thereon 
due,  and  the  costs  of  the  special  proceeding;  or  by  delivering  to  the  judge  or  justice,  or 
the  clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such  sum  and  with  such  sureties 
as  the  judge  or  justice  approves,  to  the  effect  that  he  will  pay  the  rent,  or  such  taxes  or 
assessments,  and  interest  and  penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or  justice  satisfactory  evidence 
of  the  payment. 

3.  Where  the  final  order  establishes  that  a,  lessee  or  tenant  has  taken  the  benefit  of  an 
insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect  a  stay  by  paying  the  costs 
of  the  special  proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undiertaking  to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made,  continues 
in  possession  of  real  property,  which  has  been  sold  by  virtue  of  an  execution  against  hia 
property,  he  may  effect  a.  stay,  by  paying  the  costs  of  the  special  proceeding  and  delivering 
to  the  judge  or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he  claims  the  possession 
of  the  property,  by  virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian  or 
trustee  for  another;  together  with  his  undertaking  to  the  petitioner,  in  such  a  sum  and  with 
such  sureties  as  the  judge  or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of  ejectment  to  recover  the 
property,  brought  against  him  by  the  petitioner  within  six  months  thereafter;  and  that  he 
will  not  commit  any  waste  upon  or  injury  to  the  property,  during  his  occupation  therof. 
§  2255.    Undertaking;  how  disposed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  subdivision  first  of  the  last  section, 
the  judge  or  justice  must  deliver  it  to  the  person  against  whom  the  final  order  was  made, 
upon  his  producing  the  evidence  of  payment,  mentioned  in  that  subdivision.  If  he  does  not 
produce  such  evidence  within  ten  days,  the  judge  or  justice  must  deliver  it  to  the  petitioner. 
In  every  other  case  specified  in  the  last  section,  the  judge  or  justice  must  deliver  the 
undertaking  to  the  petitioner,  immediately  after  his  approval  thereof. 

Where  a  landlord  obtained  a  verdict  in  summary  proceedings  and  the 
defendant  was  granted  a  stay  of  one  day  and  on  tlie  day  after  the  trial  a 
warrant  was  dnly  issued  by  which  plaintiff  was  put  into  possession  and  later 
on  the  same  day  defendant  filed  a  notice  of  appeal  and  procured  a  stay  pend- 
ing the  same,  but  plaintiff  and  the  marshal,  although  served  with  copies  of 
the  stay,  refused  to  let  defendant  re-enter,  the  court  cannot,  upon  the  return 
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of  an  order  to  show  cause,  restrain  the  plaintiff  and  all  other  persons  from 
interfering  with  the  tenant's  possession.  Shotland  v.  Mulligan,  134  App. 
Div.  504,  119  Supp.  576. 

Where,  upon  the  return  of  the  precept  issued  in  a  summary  proceeding 
institiited  by  a  landlord  against  the  tenant  to  recover  possession  of  the  demised 
premises  because  of  the  non-payment  of  rent,  the  tenant  tenders  to  the  land- 
lord the  amount  of  rent  due,  together  with  the  costs  and  disbursements  of  the 
proceeding,  the  court  may  thereupon,  under  section  2254  of  the  Code  of  Civil 
Procedure,  enter  an  order  directing  that  the  proceeding  be  dismissed,  and 
need  not  defer  such  dismissal  until  after  a  final  order  of  removal  has  been 
made.    Matter  of  Flewellen  v.  Lent,  91  App.  Div.  430,  86  Supp.  919. 

When  a  final  order  in  summary  proceedings  is  inconclusive  as  to  the  amount 
of  rent  due  which  will  embarrass  the  tenant  in  giving  security  to  stay  the  war- 
rant tinder  section  2254  or  to  redeem  the  premises  under  section  2256,  the 
tenant  is  not  remediless  for  the  court  of  equity  may  be  resorted  to  to  deter- 
mine the  amount  of  payment  or  security  required,  and  in  case  of  redemption 
section  2256  of  the  Code  gives  the  justices  equitable  powers  broad  enotigh  to 
protect  the  rights  of  all  parties.  Sheldon  v.  Testem.,  21  Misc.  477,  47 
Supp.  653. 

In  an  action  on  an  undertaking,  given  in  consideration  of  plaintiff  discon- 
tinuing proceedings  to  dispossess  defendaait,  and  to  deliver  up  said  premises 
at  a  specified  time,  which  defendant  failed  to  do,  the  reasonable  costs  and 
expenses  incurred  by  plaintiff  in  obtaining  said  possession  are  a  portion  of 
the  damage  which  he  is  entitled  to  recover.  Schermerhorn  v.  Carter,  8  Wkly. 
Dig.  383.  This  section  was  held  applicable  to  chapter  384,  Laws  of  1854, 
relating  to  tax  sales  in  the  city  of  Brooklyn,  and  proceedings  thereunder  were 
stayed  by  undertaking  in  People  v.  Palmer,  16  Hun,  136. 

A  judgment  dismissing  a  complaint  for  rent,  under  a  sublease  from  plain- 
tiff, is  not  res  adjudicata  as  to  the  plaintiff's  right  to  recover  against  the  sure- 
ties on  an  undertaking  to  pay  the  rent  of  the  property  for  the  same  period 
pending  an  appeal  from  a  dispossess  judgment  against  the  tenants  by  the 
owner.     Bosenquest  v.  Noble,  21  App.  Div.  583,  48  Supp.  398. 

Subd.  2.    Injunction.    §  2265. 

§  2265.    How  proceedings  under  this  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the  proceedings  thereupon  before 
the  final  order,  and  if  the  final  order  awards  delivery  of  the  possession  to  the  petitioner,  the 
issuing  or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or  suspended  by  any  court 
or  judge,  except  in  one  of  the  following  methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a  case  and  in  the  manner 
specially  prescribed  for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  petitioner.  Such  an  injunction 
shall  not  be  granted  before  the  final  order  in  the  special  proceeding,  except  in  a  case  where 
an  injunction  would  be  granted  to  stay  the  proceedings,  in  an  action  of  ejectment,  brought 
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by  the  petitioner,  and  upon  the  lil^e  terms;  or  after  the  final  order,  except  in  a  case  where 
an  injunction  would  be  granted  to  stay  the  execution  of  the  final  judgment  in  such  an 
action,  and  upon  the  like  terms. 

An  action  may  be  maintained  to  perpetually  restrain  summary  proceedings 
pending  before  a  county  judge  instituted  by  defendant  in  that  action  to 
remove  the  plaintiff  therein  from  certain  premises  upon  averment  and  proof 
that  the  defendant  was  not.  the  owner  of  the  premises,  and  that  the  plaintiff 
was  induced  to  sign  the  lease  by  fraud  on  the  part  of  the  defendant,  and  this 
without  regard  to  the  question  as  to  the  jurisdiction  of  the  county  judge  to  try 
the  question  of  fraud  in  the  summary  proceedings.  Becker  v.  Church,  115 
ISr.  Y.  562,  26  St.  Eep.  775,  aff'g  42  Hun,  258,  5  St.  Eep.  97.  A  stay  of  pro- 
ceedings pending  appeal  must  be  obtained  in  the  method  prescribed  by  statute, 
and  an  injunction  will  not  be  granted  for  the  purpose.  Ludwig  v.  Lazarus, 
10  App.  Div.  62,  41  Supp.  773.  A  court  of  equity  has  jurisdiction  to  per- 
petually restrain  summary  proceedings  in  a  district  court  or  in  a  justices' 
court  where  there  are  peculiar  equities  which  such  a  court  cannot  decide. 
Nolle  V.  McGurh,  16  Misc.  461,  39  Supp.  921.  They  may  be  restrained  by 
injunction  when  void  for  want  of  jurisdiction.  Schneider  v.  Leizmann,  57 
Him,  561,  33  St.  Rep.  351,  19  Civ.  Pro.  217,  11  Supp.  434.  But  the  court 
will  only  restrain  summary  proceedings  in  extreme  and  clear  cases.  Campbell 
V.  BahcocTc,  13  Supp.  843,  26  Abb.  N.  C.  35.  Injunction  cannot  be  granted 
on  the  ground  that  the  petition  did  not  describe  the  premises  or  did  not  state 
the  petitioner's  interest  and  was  not  duly  verified,  as  these  are  matters  within 
the  jurisdiction  of  the  justice  to  determine;  or  that  a  defense  of  another  action 
pending  was  allowed.  Bliss  v.  Murray,  17  Civ.  Pro.  64,  7  Supp.  917.  In  an 
action  by  defendant  to  annul  a  lease  on  equitable  grounds  an  injunction  may 
be  granted.  Rodgers  v.  Earle,  5  Misc.  164,  23  Civ.  Pro.  220.  Section  2265 
implies  that  an  injunction  may  be  granted  before  the  final  order  in  summary 
proceedings,  at  least  where  one  could  be  granted  to  stay  proceedings  in  an 
action  of  ejectment.  Gilman  v.  Prentice,  3  St.  Eep.  544,  citing  Chadwicli  v, 
Spargur,  1  Civ.  Pro.  422.  An  injunction  will  not  issue  unless  the  magistrnte 
or  court  has  no  jurisdiction.  Capet  v.  ParTcer,  3  Sandf.  662 ;  Sherman  v. 
Wright,  49  1^.  T.  227.  In  case  there  has  been  fraud,  undue  advantage,  or 
surprise  in  the  conduct  of  the  proceedings.  {Mary  v.  James,  2  Daly,  437; 
Griffith  v.  Broiun,  28  How.  4;  Cure  v,  Crawford,  5  How.  293;  Forrester  v. 
^y^lson,  1  Diier,  624). 

In  addition  to  these  grounds,  it  is  held  in  Landon  v.  Supervisors  of  Sche- 
nectady, 24  Hun,  75,  that  the  right  of  a  tenant  to  remove  a  building  may  be 
sufficient  ground  for  an  injunction.  Where  a  justice  of  a  New  York  district 
court  refuses  to  appoint  a  guardian  ad  litem  for  an  infant  defendant, 
the  latter  cannot  maintain  an  action  to  restrain  the  enforcement  of 
the    warrant;    the    remedy    is    by    appeal.      Jessurun   v.    MacTcie,    24   Hun, 
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624.  An  injunction  will  not  be  granted  after  the  warrant  of  dispossession 
has  been  executed.  Roberts  v.  Matthews,  18  Abb.  199.  Nor  where  the  de- 
fendant has  a  perfect  defense  to  the  proceeding  and  does  not  show  that  he 
had  no  evidence  to  prove  such  defense.  Seebach  v.  McDonald,  11  Abb.  95, 
Nor  in  any  case  where  the  defense  could  have  been  proven  on  the  hearing. 
Rapp  V.  Williams,  4  T.  &  C.  1Y4 ;  Wordsworth  v.  Lyton,  5  How.  465 ;  Smith 
V.  Burr,  8  How.  168;  Marls  v.  Wilson,  11  Abb.  87;  Ward  v.  Kelsey,  14  Abb. 
106 ;  McGune  v.  Palmer,  5  Eobt.  607.  An  injunction  will  not  issue,  because 
there  exists  a  counterclaim  against  the  rent,  if  the  landlord  is  solvent. 
Broiun  v.  Metropolitan  Gas-Light  Co.,  38  How.  133.  As  to  whether  it  will 
issue  where  it  is  claimed  lease  has  been  extended,  see  Rapp  v.  Williams,  1 
Hun,  716;  Crawford  v.  Kastver,  26  Hun,  440.  An  injunction  will  not  be 
granted  to  one  not  a  party  to  the  proceeding  merely  because  he  is  likely  to  be 
disturbed  in  his  possession,  the  threatened  injury  not  being  irreparable. 
Aaron  v.  Baum,  7  Eobt.  340;  Many  v.  James,  37  How.  52.  Where  an  action 
is  pending  for  .a  renewal  of  the  lease,  if  the  tenant  shows  himself  equitably 
entitled  to  a  renewal,  an  injunction  will  issue.  Graham  v.  James,  7  Eobt. 
468 ;  Crawford  v.  Kastner,  26  Hun,  440.  An  injunction  can  issue  after  the 
warrant  is  issued.  Griffith  v.  Brown,  28  How.  4;  Forrester  v.  Wilson,  1 
Duer,  624.  In  Carsels  v.  Fish,  15  Wldy.  Dig.  255,  it  is  said  that  nothing 
short  of  an  extreme  case,  clearly  established,  will  justify  an  injunction  to  stay 
summary  proceedings  against  a  tenant. 

In  Knox  v.  McDonald,  25  Htm,  268,  it  is  held  that  an  injunction  should 
not  issue  to  res'train  the  execution  of  the  warrant,  unless  the  plaintiff  is 
making  an  oppressive  use  of  it,  or  that  the  plaintiff's  title  to  the  premises 
has  terminated,  or  that  the  defendant  has  acquired  some  interest  or  equity  in 
the  subject-matter  of  the  action  which  shoiild  be  protected,  or  that  the  judg- 
ment was  obtained  by  fraud  or  collusion.  An  injunction  cannot  be  granted 
until  there  has  been  a  final  order  in  the  summary  proceedings.  Matter  of 
White,  12  Abb.  N.  C.  348. 

An  injunction  will  not  be  granted  to  prevent  the  landlord  from  instituting 
proceedings  on  the  ground  that  he  has  extended  the  lease.  That  question 
is  to  be  determined  in  the  summary  proceedings.  Rapp  v.  Williams,  1  Hun, 
716.  Before  the  final  order  in  summary  proceedings,  an  injunction  can  be 
granted  against  the  petitioner,  only  in  a  case  where  it  would  be  granted  to 
stay  proceedings  in  an  action  of  ejectment.  People  v.  ParTcer,  63  How.  3. 
After  the  entry  of  a  final  order  awarding  possession  to  the  landlord  by  reason 
of  the  illegal  use  of  the  premises,  the  court  has  no  authority  to  stay  execution 
of  warrant.  Shaw  v.  McCaHy,  2  McCarty,  235 ;  Van  Schaich  v.  Coster,  2 
McCarty,  239.  The  justice  loses  jurisdiction  by  an  indefinite  adjournment, 
and  the  execution  of  his  warrant  thereafter  should  be  restrained  by  injunc- 
tion.    Kiernan  v.  Reming,  2  How  N.  S.  89;  Brown  v.  Cassady,  34  Hun, 
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55.  When  the  defense  is  an  equitable  one,  if  the  district  court  proceed  with 
the  case  it  may  be  enjoined.  Craivford  v.  Kastner,  26  Hun,  440.  There  is 
no  provision  for  stay  on  an  appeal  from  a  judgment  in  case  of  tenant  holding 
over  after  expiration  of  his  term,  or  in  case'  of  forcible  entry  or  detainer, 
except  vi^here  there  are  allegations  of  fraud  or  collusion  in  the  proceedings, 
or  that  the  magistrate  has  no  jurisdiction.  Coster  v.  Van  Schwlch,  64 
How.  100. 

The  owner  of  lands  cannot  maintain  an  action  under  chapter  14,  title  1, 
article  5  of  the  Code  of  Civil  Procedure  against  an  alleged  assignee  of  her 
tenant  to  determine  the  plaintiff's  right  to  possession  when  the  remainder 
of  the  defendant's  term  is  less  than  'ten  years,  and  a  temporary  injunction  in 
such  action  restraining  the  defendant  from  maintaining  summary  proceedings 
against  subtenants  is  unauthorized.  HoUister  v.  Wohlfeil,  115  App.  Div. 
400,  100  Supp.  907. 

A  suit  in  equity  to  have  a  final  order  in  summary  proceedings  declared 
void  and  to  enjoin  its  use  as  evidence  to  establish  the  relation  of  landlord 
and  tenant  in  another  action  will  not  lie  when  said  order  is  void  for  jurisdic- 
tional defects.  As  advantage  may  be  taken  of  jurisdictional  defects  when 
the  final  order  is  offered  in  evidence,  there  is  no  need  for  equitable  relief. 
Matthews  v.  Carmcm,  122  App.  Div.  582,  107  Supp.  694. 

In  an  action  by  a  tenant  for  life  against  his  cotenant,  the  complaint  alleged 
that  under  a  certain  agreement  plaintiff  and  defendant  were  in  possession  of 
the  premises  as  tenants  for  life  and  demanded  a  judgment  determining  their 
respective  rights,  and  that  defendant  be  restrained  from  interference  with  her 
estate,  and,  if  necessary,  that  a  receiver  be  appointed  and  an  accounting  had 
between  the  parties  as  to  the  said  agreement.  Held,  that  it  was  proper  to 
enjoin  defendant  pendente  lite  from  maintaining  or  continuing  summary  pro- 
ceedings to  evict  plaintiff.    Potter  v.  Potter,  59  App.  Div.  140,  69  Supp.  183. 

Code  of  Civil  Procedure,  section  2265,  which  requires  that  an  order  granting 
an  injunction  pendente  lite  in  summary  proceedings  shall  be  granted  upon 
the  like  terms  that  attach  to  an  injunction  order  in  ejectment  requires  the 
undertaking  specified  in  the  Code  of  Civil  Procedure,  section  620,  which 
applies  as  to  the  terms.     Potter  y.  Potter,  59  App.  Div.  140,  69  Supp.  183. 

Plaintiff  moved  for  an  injunction  to  restrain  the  defendant  from  the  further 
prosecution  of  dispossession  proceedings  instituted  against  the  plaintiff  as  to 
certain  property  in  question,  until  the  trial  of  the  action,  but  his  affidavits 
left  it  uncertain  whether  a  certain  deed  was  delivered  as  an  absolute  convey- 
ance, as  collateral  security,  or  with  an  agreement  to  repurchase.  Held,  that 
the  injunction  would  be  granted  until  the  trial  of  the  action,  when  the  ques- 
tion would  be  settled.     Murray  v.  Sweasy,  31  Misc.  603,  66  Supp.  72. 

Where  it  appears  that  a  tenant  is  in  bad  health  and  that  his  life  would  be 
endangered  by  removal,  a  temporary  injunction  will  be  granted  restraining  the 
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prosecution  of  a  summary  proceeding  to  dispossess  him.  Weber  v.  Rogers, 
•il  Misc.  662,  85  Supp.  232. 

Where  in  summary  proceedings  the  only  allegation  of  ownership  was  that 
plaintiff  was  the  landlord,  injunction  will  issue  to  restrain  ejection.  Kazis  v. 
Loft,  80  Supp.  1015, 

A  landlord  instituted  summary  proceedings  against  a  tenant  for  non-pay- 
ment of  rent.  The  tenant  claimed  that  he  had  paid  the  water  rates  under  an 
agreement  which  permitted  him  to  deduct  the  same  from  the  lease,  and  paid 
the  balance  of  the  rent,  with  the  costs  of  the  proceeding,  into  court.  A  pre- 
liminary injunction  restraining  the  landlord  from  continuing  the  summary 
proceeding  was  granted  in  an  action  by  the  tenant  for  an  accounting.  Held, 
that  the  injunction  should  be  vacated;  that  the  justice  before  whom  the  case 
was  tried  had  jurisdiction  under  the  Ck>de  of  Civil  Procedure,  section  2244, 
to  determine  whether  any  rent  was  due,  and  to  take  the  account  if  necessary, 
and  that  if  he  erroneously  determined  the  issue  raised,  the  tenant's  remedy 
was  by  an  appeal  from  the  order  awarding  possession  of  the  premises  to  the 
landlord.     Natkins  v.  Wetterer,  76  App.  Div.  93,  78  Supp.  713. 

In  an  action  to  restrain  a  lessor  from  ousting  a  lessee  from  the  leased 
premises,  the  defendant  set  up  as  a  defense  the  fact  that  the  lessee  had  used 
the  premises  as  a  dump ;  biit  it  did  not  appear  that  the  lease  contained  any 
covenant  forbidding  such  use;  held,  that  the  defense  was  insufficient  in  law. 
N.  Y.  C.  &  T.  Co.  V.  N.  Y.  'City,  42  Misc.  425,  87  Supp.  100. 

As  a  tenant  may  litigate  the  question  as  to  an  extension  of  his  lease  in  a 
summary  proceeding  to  dispossess  him  on  the  ground  of  the  termination  of  his 
term,  he  cannot  enjoin  the  landlord  and  justice  of  the  peace  from  continuing 
the  prosecution  of  the  summary  proceeding.  We>ber  v.  Rogers,  41  Misc.  662, 
85  Supp.  232. 

It  seems  that  a  defendant  in  summary  proceedings  who  claims  a  right  to 
renewal  should  sue  for  equitable  relief  and  procure  'a  stay  of  the  summary 
proceedings  until  the  determination  of  the  action.  Simon  v.  Schmitt,  137 
App,  Div.  625,  122  Supp.  421. 

Defendant  agreed  to  sublet  premises  to  plaintiff  for  the  period  of  his  own 
lease,  and  delivered  a  writing,  which  in  fact  was  merely  a  permission  to 
occupy  the  premises  for  no  definite  time,  with  the  statement  that  it  was  a 
lease  during  the  term  for  which  he  held.  The  plaintiff  could  not  read  English, 
and  did  not  have  the  writing  translated.  There  was  no  allegation  that  the 
agreement,  as  rendered,  failed  to  contain  any  provision  which  it  was  under- 
stood it  should  contain,  or  that  any  ^agreement  was  made  other  than  that  which 
was  embodied  in  the  writing;  and,  though  fraud  and  deceit  was  charged  in 
general  terms,  there  was  no  specification  as  to  how  it  was  perpetrated.  The 
writing  was  signed  by  a  third  party  as  agent  for  defendant,  and  it  appeared 
that  that  person  had  agreed  to  lease  the  premises  for  a  definite  term,  btit  there 
was  no  evidence  that  such  person  was  in  fact  defendant's  agent.     Held  not 
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to  state  facts  entitling  plaintiff  to  reformation,  and  hence,  under  section  2265, 
subdivision  2,  not  suiBcient  to  justify  an  injunction  restraining  the  execution 
of  a  dispossess  warrant.     Rubino  v.  Mariano^  65  App.  Div.  314,  73  Supp.  7. 

Where  on  the  return  day  named  in  a  precept  issued  in  summ'ary  proceed- 
ings the  persons  named  therein  as  tenants  appear  and  tender  an  answer  put- 
ting in  issue  a  question  of  the  title  to  the  property,  and  also  tender  and  ask  the 
justice  to  approve  of  'an  undertaking  in  the  form  prescribed  by  sections  2951 
and  2952,  and  the  justice  refuses  to  accept  the  same,  a  writ  of  prohibition 
will  not  issue  restraining  the  justice  from  hearing  and  determining  the  issue 
in  the  proceeding.  He  has  the  right  to  try  the  questions  involved,  which  does 
not  prevent  him,  should  he  deem'  it  proper,  in  case  a  question  of  title  appears 
upon  plaintiff's  proof,  from  dismissing  the  proceedings.  People  ex  rel.  v. 
Goldfogle,  23  Civ.  Pro.  417,  30  Supp.  296. 

In  an  action  by  the  tenant  for  the  specific  performance  of  a  covenant  to 
renew  a  lease,  where  the  landlord  claims  that  the  right  to  a  renewal  has  been 
lost  by  reason  of  failure  to  pay  the  last  installment  of  rent  on  the  day  it  was 
due,  'and  the  tenant  seeks  to  be  relieved  from  her  default  by  her  habit  of  pay- 
ing rent  a  few  days  after  it  was  due  with  the  acquiescence  of  'the  landlord 
and  the  landlord's  failure  to  give  her  the  notice  that  he  had  usually  given,  the 
court  may  enjoin  the  prosecution  of  summary  proceedings  to  remove  the 
tenant  on  the  ground  she  is  holding  over  after  the  expiration  of  her  term. 

In  such  a  case,  by  reason  of  a  long-established  course  of  dealing  between 
the  parties,  the  landlord's  attempt  strictly  to  enforce  the  conditions  relating 
to  the  payment  of  rent  falls  fairly  within  the  equitable  doctrine  of  surprise 
and  the  plaintiff  is  entitled  to  relief.  Montant  v.  Moore,  61  Misc.  45,  113 
Supp.  43. 

A  tenant  cannot  maintain  an  action  to  enjoin  temporarily  his  landlord  and 
a  justice  of  the  peace  from  continuing  a  siimmary  proceeding  to  dispossess  him 
upon  the  ground  that  his  term  has  expired,  where  he  denies  such  expiration 
and  insists  that  the  lease  was  renewed  for  a  similar  term  by  his  holding  over 
the  first  term,  and  this  because  he  is  entitled  on  the  return  of  the  precept  to 
file  an  answer  litigating  the  question  of  the  extension  of  his  term  and  if  dis- 
satisfied by  the  decision  of  the  justice  may  appeal  from  it.  Weher  v.  Rogers, 
41  Misc.  662,  85  Supp.  232. 

ARTICLE  XII. 

REDEMPTION.     §§  2256,  2257,  2258,  2259. 

§  2256.  Redemption  by  lessee,  1744. 

§  2257.  Id.;  by  creditor  of  lessee,  1745. 

§  2258.   The  last  two  sections  qualified,  1745. 

§  2259.  Order  to  be  made  thereupon;  liability  of  person  redeeming,  1745. 

§  2256.    Redemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation  that  a  lessee  holds  over, 
after  a  default  in  the  payment  of  rent,  and  the  unexpired  term  of  the  lease,  under  which 
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the  premises  are  held,  exceeds  five  years,  at  the  ti-me  the  warrant  is  issued;  the  lessee,  his 
executor,  administrator,  or  assignee,  may,  at  any  time  within  one  year  after  the  execution 
of  the  warrant,  pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator,  or  assignee, 
or  if,  within  five  days  before  the  expiration  of  the  year,  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  city  or  town,  wherein  tlie  property,  or  a  portion  thereof,  is 
situated,  then  to  the  judge  or  justice  who  issued  the  warrant,  or  his  successor  in  office,  all 
rent  iu  arrear  at  the  time  of  the  payment  or  tender,  with  interest  thereupon,  and  the 
costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person  making  the  payment 
or  tender  shall  be  entitled  to  the  possession  of  the  demised  premises,  under  the  lease,  and 
may  hold  and  enjoy  the  same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 
§  2257.     Id.;  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of  the  lessee,  whose  judgment 
was  docketed  in  the  county,  before  the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose 
mortgage  was  duly  recorded,  in  the  county,  before  the  precept  was  issued,  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the  warrant,  unless  a  redemption 
has  been  made  as  prescribed  in  the  las't  section,  file  with  the  judge  or  justice  who  issued  the 
warrant,  or  with  his  successor  in  oflBce,  a  notice,  specifying  his  interest  and  the  sum  due  to 
him;  describing  the  premises;  and  stating  that  it  is  his  intention  to  redeem  as  prescribed  in 
this  section.  If  a  redemption  is  not  made  by  the  lessee,  his  executor,  administrator, 
or  assignee,  within  a  year  after  the  execution  of  the  warrant,  the  person  so  filing  a  notice,  or, 
if  two  or  more  persons  have  filed  such  notices,  the  one  who  holds  the  first  lien,  may,  at  any 
time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  the  last 
day  of  the  year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor, 
administrator,  or  assignee  might  have  so  redeemed.  AYhere  two  or  more  judgment  creditors 
or  mortgagees  have  filed  such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at  any 
time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that 
in  which  the  holder  of  the  first  lien  might  have  redeemed;  and  the  holder  of  the  third  and 
each  subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock  of  the 
day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which  his  predecessors  might 
have  redeemed.  But  a  second  or  subsequent  redemption  is  not  valid,  unless  the  person 
redeeming  pays  or  tenders  to  each  of  his  predecessors  who  has  redeemed,  the  sum  paid  by 
him  to  redeem,  and  also  the  sum  due  upon  his  judgment  or  mortgage;  or  deposits  those 
sums  with  the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 
§  2258.     The  last  two  sections  qualified. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last  two  sections,  the  rights 
of  the  person  redeeming  are  subject  to  a  lease,  if  any,  executed  by  the  petitioner,  since  the 
warrant  was  issued,  so  far  that  the  new  lessee,  his  assigns,  under-tenants,  or  other  repre- 
sentatives, may,  upon  complying  with  the  terms  of  the  lease,  hold  the  premises  so  leased 
until  twelve  o'clock,  noon,  of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and  representatives,  succeed  to  all 
the  rights  and  liabilities  of  the  petitioner,  under  such  a  lease. 
§  2259.     Order  to  be  made  thereupon;  liability  of  person  redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections,  or  the  owner  of  the 
property  so  redeemed,  may  present  to  the  judge  or  justice  who  issued  the  warrant,  or  to 
his  successor  in  oflSce,  a  petition,  duly  verified,  setting  forth  the  facts  of  the  redemption, 
and  praying  for  an  order,  establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption.  Whereupon  the  judge  or  justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place  therein  specified,  why  the 
prayer  of  the  petition  should  not  be  granted.  The  order  to  show  cause  must  be  made 
returnable,  not  less  than  two  nor  more  than  ten  days,  after  it  is  granted;  and  it  must  be 
served  at  least  two  days  before  it  is  returnable.  Upon  the  return  thereof,  the  judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make  such  a  final 
order  as  iustice  requires.     The  costs   and  expenses  must  be  paid  by  the   petitioner.     The 
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final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  like  manner  as  a  deed.  A  person, 
other  than  the  lessee  who  redeems  as  prescribed  in  the  last  three  sections,  succeeds  to  all 
the  duties  and  liabilities  of  the  lessee,  accruing  after  the  redemption,  as  if  he  was  named 
as  lessee  in  the  lease. 

A  tenant  dispossessed  under  summary  proceedings  cannot  redeem  within 
the  year,  unless  on  payment  of  all  rent  in  arrears  and  all  costs  and  charges  in- 
curred by  the  lessor,  he  is  not  entitled  to  an  account  of  the  intermediate  rents 
and  profits.  Pursell  v.  N.  Y.  Life  Insurance  Co.,  10  J.  &  S.  383.  And  it  is 
held  in  the  same  case  that  tender  of  the  difference  between  said  arrears  and 
the  profits  received  by  the  landlord  during  the  interval  is  not  sufficient.  The 
landlord  can  only  be  called  upon  to  'account  after  a  redemption  under  the 
statute  has  been  effected,  but  if  he  has  accepted  payment  of  a  less  sum  an  ac- 
counting may  be  had  to  ascertain  whether  there  has  been  a  waiver.  Craw- 
ford V.  Waters,  46  How.  210.  The  provisions  of  2  Revised  Statutes,  515, 
section  43,  were  not  repealed  as  to  leases  having  an  unexpired  term  of  five 
years  to  run,  by  chapter  240,  Laws  of  1842.  Pursell  v.  N.  Y.  Life  Insurance 
Co.,  42  Super.  Ct.  383.  To  entitle  the  lessee  to  redemption  it  must 
appear  that  the  unexpired  term  of  the  lease  exceeds  five  years  at  the  time  of 
the  issuing  the  warrant,  and  that  the  rent  and  costs  have  been  properly  ten- 
dered or  security  offered.  BoTcee  v.  Hammersly,  16  How.  461.  The  right  of 
a  tenant  to  redeem  from  purchaser  at  foreclosure  is  discussed  in  People  v. 
Dudley,  58  E".  Y.  323. 

Where  a  tenant  mortgages  his  estate  and  is  thereafter  dispossessed  for  non- 
payment of  rent  the  unexpired  term  of  his  lease  exceeding  five  years  when  the 
warrant  is  issued,  and  the  mortgagee  thereupon  takes  a  new  lease  from  the 
landlord  for  the  whole  of  the  unexpired  term,  she  may  nevertheless  maintain 
an  action  to  foreclose  her  mortgage ;  for  the  right  of  redemption  given  by 
section  2256  of  the  Code  of  Civil  Procedure  is  outstanding  and  is  not  merged 
in  the  plaintiff's  term.     Chumar  v.  Melvin,  53  Misc.  460. 

A  tenant  who  has  been  removed  for  non-payment  of  taxes  and  assessments 
cannot  recover  possession  by  tender  thereafter.  Witty  v.  Acton,  58  Hun,  552, 
35  St.  Eep.  949,  12  Supp.  757,  aff'g  29  St.  Eep.  653,  9  Supp.  247.  Tem- 
porary receiver  has  power  to  maintain  redemption  proceedings  and  acts  therein 
both  for  the  corporation  and  its  creditors,  and  the  corporation  is  not  an  indis- 
pensable party.  The  Code  includes  under  the  term  "  rent "  only  rent  proper, 
and  not  taxes  and  other  expenditures  imposed  by  the  lease  upon  the  tenant, 
and  under  the  term  "  costs  and  charges  "  only  the  costs  and  charges  in  regain- 
ing possession.  Bien  v.  Bixhy,  18  Misc.  415,  41  Supp.  433,  75  St.  Eep.  837. 
The  adjustment  of  the  rights  of  the  parties  in  a  proceeding  by  a  tenant  to  re- 
deem after  being  dispossessed  is  not  limited  to  the  covenants  contained  in  the 
lease.  In  a  proceeding  by  a  tenant  under  a  ground  lease  which  has  several 
years  to  run,  to  redeem  after  dispossession  for  non-payment  of  rent,  the  land- 
lord is  entitled  to  credit  for  repairs  ordered  by  the  building  department  and 
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alterations  and  improvements  essential  to  the  successful  management  of  the 
property,  made  after  the  dispossession  took  place,  for  insurance  during  the  in- 
tervening time,  and  for  expenses  incurred  for  legal  services  in  procuring  the 
dispossession  and  in  procuring  proper  custodians  during  the  proceeding. 
While  petitioner's  tender  to  the  landlord  of  the  rent  actually  due,  together 
with  the  costs  and  charges  of  the  summary  proceedings,  is  sufficient  to  form 
the  basis  of  redemption  proceedings  under  section  2256  of  the  Code,  final 
judgment  of  the  amount  to  be  paid  is  not  dependent  upon  the  claim  for  rent 
but  dependent  upon  general  principles  of  equity.  The  rights  of  the  parties 
founded  upon  circumstances  arising  during  a  period  when  the  premises  were 
in  the  landlord's  custody,  intermediate  between  the  tenant's  dispossession 
and  his  petition  for  repossession,  are  not  to  be  measured  by  the  lease.  Bien  v. 
Bixhy,  22  Misc.  128,  modif'g  and  afE'g  s.  c,  18  Misc.  415.  Where  the  tenant 
is  credited  with  rent  received  from  an  intermediate  tenant,  the  landlord  should 
be  allowed  the  rental  value  of  new  furnishings  supplied  by  him  and  which 
formed  part  of  the  consideration  for  such  rent.  In  such  a  proceeding  the  land- 
lord cannot  be  allowed  commissions  on  the  rents  received  by  him  and  credited 
to  the  tenant.  In  such  a  proceeding  the  landlord  cannot  be  charged  with  rent 
not  actually  received  by  him,  unless  his  failure  to  collect  the  same  was  the 
result  of  negligence  or  mismanagement.  At  redemption  takes  effect  as  of  the 
date  of  tender  by  the  tenant.  Bien  v.  Bixhy,  22  Misc.  126,  48  Supp.  810,  82 
St.  Eep.  810. 

Plaintiff  permitted  judgment  to  be  taken  against  him  on  the  condition  oU'at 
the  landlord  would  stay  the  execution  of  the  warrant  of  dispossession  for  one 
day  upon  which  plaintiff  could  pay  the  costs  land  judgment.  Defendant  in 
bad  faith  refused  to  accept  a  valid  tender  of  payment.  Held,  that  the  judg- 
ment and  warrant  should  be  vacated  and  the  plaintiff  restored  to  possession 
upon  payment  of  the  'amount  found  due.  Asbyll  v.  Hadms,  38  Misc.  578,  78 
Supp.  64. 

Where  a  tenant,  having  leased  specific  property  for  ren  years,  sublet  a  por- 
tion for  the  period  of  nine  years  upon  the  annual  provisions,  and  the  original 
tenant  defaults,  the  sublessee  has  no  right  of  redemption  under  the  Code  of 
Civil  Procedure,  section  2256,  as  such  sublessee  has  no  standing  in  court. 
Koppell  V.  Tilyou,  70  Supp.  910,  31  Civ.  Pro.  185. 

Mode  of  computing  amount  to  be  paid  upon  redemption  by  mortgagee  oi 
lands  stated.    Smith  v.  Acritelli,  120  Supp.  737. 

In  a  proceeding  under  section  2259  of  the  Code  of  Civil  Procedure  for  an 
adjudication  establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption  of  the  demised  premises  by  the  lessee,  after  a  final  order  in  sum- 
mary proceedings  to  recover  the  possession  of  real  property,  there  is  no  au- 
thority for  a  jury  trial.  Ehling  Brewing  Co.  v.  Nimphius,  58  Misc.  545,  109 
Supp.  808. 

Vol.  11  —  47 
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ARTICLE  XIII. 
APPEAL  AND  RESTITUTION.     §§  2260,  2261,  2262,  2263. 

§  2260.  Appeal,  1748. 

§  2261.  Effect  of  appeal  limited  in  certain  cases,  1748. 

§  2262.  Warrants;  how  stayed  on  appeal,  1748. 

§  2263.  Appellate  court  may  award  restitution;  actio7i  for  damages,  1748. 

§  2260.     Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed  in  this  title,  to  the  same 
court,  within  tlie  same  time,  and  in  the  same  manner,  as  where  an  appeal  is  talien  from 
a  judgment  rendered  in  the  court,  of  which  the  judge  or  justice  is  the  presiding  officer, 
and  with  like  effect;  except  as  otherwise  prescribed  in  the  next  two  sections. 

§  2261.     Effect  of  appeal  limited  in  certain  cases. 

The  issuing  or  execution  of  the  warrant  cannot  be  stayed  by  such  an  appeal,  or  by  the 
giving  of  an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next  section.  An 
appeal  cannot  be  taken  to  the  Court  of  Appeals,  from  a  final  determination  of  the  appellate 
division  of  the  Supreme  Court,  upon  such  an  appeal,  unless  the  latter  court,  by  an  order, 
made  at  the  term  of  the  appellate  division  where  the  final  order  is  made,  or  the  next  term 
thereafter,  allows  it  to  be  taken. 

§  2262.    Warrants;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery  of  possession  to  the 
petitioner,  which  establishes  that  a  lessee  or  tenant  holds  over,  after  a  default  in  payment 
of  rent  or  from  an  order  or  judgment  aflSrming  such  final  order,  the  issuing  and  execution 
of  the  warrant  may  be  stayed  by  the  order  of  the  county  judge,  and  in  the  city  and  county 
of  New  York  by  a  justice  of  the  Supreme  Court,  upon  the  appellant's  giving  the  security 
required  to  perfect  the  appeal,  and  to  stay  the  execution  of  the  order  appealed  from  and 
also  an  undertaking  to  the  petitioner  in  a  sum  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  Supreme  Court  to  the  effect  that 
if,  upon  the  appeal,  a  final  determination  is  rendered  against  the  appellant  he  will  pay  all 
rents  accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease  thereof  the  value 
of  the  use  and  occupation  of  the  premises  subsequent  to  the  institution  of  the  special 
proceedings. 

§  2263.    Appellate  court  may  award  restitution;  action  for  damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award  restitution 
to  the  party  injured,  with  costs;  and  it  may  make  an  order,  or  issue  any  other  mandate, 
p'.^essary  to  carry  its  determination  into  efi'ect.  The  person  dispossessed  may  also  maintain 
an  action,  to  recover  the  damages  which  he  had  sustained  by  the  dispossession. 

A  final  order  of  a  district  court  in  summary  proceedings  obtained  by  default 
is  appealable  to  the  Court  of  Appeals,  but  an  order  denying  a  motion  to  opea 
such  default  is  not  appealable.  Jacobs  v.  Zeltner,  9  Misc.  455,  6]  St.  Eep. 
104,  30  Supp.  238,  24  Civ.  Pro.  45.  As  to  what  constitutes  reversal  under 
section  2263  of  the  Code  so  as  to  allow  a  recovery  of  damages  by  the  person 
dispossessed,  see  ^Vood  v.  Kernan,  57  Hun,  215.  Where,  on  the  trial,  the 
petitioner  insists  that  the  lease  was  in  writing  and  disavowed  any  oral  lease, 
he  cannot  be  heard  to  say  on  appeal  that  his  petition  wa:s  founded  upon  an 
oral  lease.  Lazarus  v.  Ludwig,  17  Misc.  378,  40  Supp.  97.  Equity  will  not 
interfere  to  open  a  judgment  in  summary  proceedings  rendered  upon  default 
where  no  fraud  or  want  of  jurisdiction  is  alleged.  Harris  v.  Treu,  14  Misc. 
172,  35  Supp.  379,  25  Civ.  Pro.  92,  69  St.  Eep.  809.     The  return  upon  an 
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appeal  from  a  final  order  in  summary  proceedings  should  set  forth  all  that 
took  place  prior  to  the  signing  of  such  order,  but  should  not  contain  any  mat- 
ters that  transpired  thereafter.  Blyss  v.  Coryell,  23  Misc.  477,  51  Supp.  934, 
85  St.  Rep.  934.  A  judgment  entered  in  a  summary  proceeding  instead  of  a 
final  order,  while  defective  in  form,  is  not  absolutely  void  so  as  to  prevent  an 
appeal  being  taken  therefrom.  Wands  v.  Boharge,  24  Misc.  273,  53  Supp. 
700,  87  St.  Kep.  700. 

The  Court  of  Common  Pleas  has  power  to  order  a  new  trial  in  reversing  a 
final  order  of  a  district  court  in  summary  proceedings.  Moench  v.  Young,  16 
Daly,  143,  18  Civ.  Pro.  259,  30  St.  Rep.  430,  9  Supp.  637.  The  liability 
of  sureties  on  an  undertaking  given  on  appeal  by  the  terms  of  which  they 
covenant  to  pay  all  rents  accruing  or  to  accrue,  not  exceeding  a  fixed  sum, 
covers  the  time  which  the  appeal  has  actually  kept  lessors  out  of  possession. 
Bosenquest  v.  Nohle,  21  App.  Div.  583. 

An  appeal  to  the  County  Court  of  itself  merely  transfers  the  case  to  that 
court  for  hearing,  but  does  not  stay  the  warrant.  Sage  v.  Harpending,  34 
How.  1.  Only  a  single  appeal  by  all  the  parties  aggrieved  is  necessary.  Peo- 
ple V.  Oildersleeve,  6  Wkly.  Dig.  460 ;  Schenck  v.  Frame,  63  How.  165.  The 
right  to  a  stay  of  proceedings  on  appeal  from  a  final  order  only  exists  where 
the  tenants  hold  over  after  default  in  the  payment  of  rent,  not  where  the  de- 
mised premises  are  used  for  an  alleged  illegal  purpose.  BJiaw  v.  McCarthy, 
2  Civ.  Pro.  235. 

Where  in  a  proceeding  to  dispossess  a  tenant,  holding  over  after  the  ex- 
piration of  his  term,  he  appeared  and  answered,  the  objection  that  full  time 
had  not  elapsed  between  the  issuance  of  the  precept  and  its  return  may  not  be 
raised  for  the  first  time  on  appeal.  Martin  v.  Crossley,  46  Misc.  254,  91 
Supp.  712. 

Although  a  tenant's  notice  of  appeal  mistakenly  describes  a  final  order,  in 
summary  proceedings,  as  a  judgment,  the  appellate  court  will  treat  the  appeal 
as  one  from  an  order  where  it  has  been  so  treated  by  the  attorneys  for  the  re- 
spondents.   Wulff  V.  Cilento,  28  Misc.  551,  59  Supp.  525. 

There  is  no  judgment,  technically  speaking,  in  summary  proceedings,  and 
an  appeal  should  be  from  the  final  order.  Steuerwald  v.  Jackson,  123  App, 
Div.  569,  108  Supp.  41. 

Under  Municipal  Court  Act  (L.  1902,  p.  1488,  chap.  580),  section  1,  sub- 
division 12,  conferring  on  Municipal  Courts  jurisdiction  to  entertain  summary 
proceedings  by  a  landlord  against  »  tenant,  and  providing  that  such  proceed- 
ings shall  be  instituted  under  the  Code  of  Civil  Procedure,  chapter  17,  title 
2,  section  2240  of  which  chapter  provides  for  the  final  determination  of  a 
summary  proceeding  by  a  final  order,  and  section  2260  thereof  providing  for 
an  appeal  from  such  order,  an  appeal,  where  no  such  final  order  has  been 
made,  is  premature,  and  must  be  dismissed. 
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Under  such  sections  a  record  on  appeal  from  a  summary  proceeding  insti- 
tuted to  obtain  possession  of  premises  occupied  by  defendant  as  tenant,  show- 
ing a  dismissal  of  the  proceedings  at  the  close  of  the  case  on  defendant's 
motion;  an  indorsement  on  the  petition  as  follows:  "motion  to  dismiss  peti- 
tion granted.  Judgment  for  tenant" — the  return,  reciting  that  "the  pro- 
ceeding here  closed,  and  the  justice  thereupon,  to  wit,  on  the  lith  day  of 
March,  1906,  rendered  judgment  in  favor  of  the  tenant  on  motion  to  dismiss, 
and  against  the  landlord,"  and  the  notice  of  appeal  being  from  a  "  judgment 
in  favor  of  the  above-named  tenant,"  etc.,  did  not  show  a  final  order,  as  pro- 
vided by  said  section  2249  of  the  Code  of  Civil  Procedure.  Dickinson  v. 
Brown,  50  Misc.  640,  98  Supp.  694. 

Section  2260  of  the  Code  of  Civil  Procedure  confers  the  same  right  of 
appeal  from  a  final  order  in  a  summary  proceeding  instituted  in  a  justice's  or 
other  inferior  local  court  as  from  a  judgment  of  a  justice's  court,  and,  there- 
fore, the  dismissal  as  unauthorized  of  an  appeal  to  the  Appellate  Division 
from  an  order  of  the  County  Court  reversing  a  final  order  in  a  summary  pro- 
ceeding instituted  before  a  justice  of  the  City  Court  of  Kingston  is  erroneous. 
Section  1357  of  the  Code  of  Civil  Procedure,  governing  appeals  generally  in 
special  proceedings  and  giving  a  right  to  appeal  to  the  Appellate  Division 
from  orders  affecting  substantial  rights  made  in  special  proceedings  arising 
only  in  courts  of  record,  contains  nothing  which  forbids  such  an  appeal,  for, 
though  it  confers  a  right  in  such  cases  generally,  it  does  not  prohibit  the  right 
to  appeal  in  other  cases  specially  provided  for.  Matter  of  Soap  v.  Burhans, 
183  ISr.  Y.  227,  rev'g  106  App.  Div.  341,  94  Supp.  468. 

Under  the  Code  of  Civil  Procedure,  section  3064,  providing  that  on  appeal 
by  defendant  from  a  judgment  by  default  a  justice  of  the  appellate  court  may 
set  aside  the  judgment  on  showing  that  injusitice  has  been  done,  which 
section  is  made  applicable  to  the  Municipal  Court  of  the  city  of  I^ew  York, 
the  appellate  court  can  set  aside  an  order  of  such  court  by  which  defendants 
are  dispossessed,  where  they  show  that  manifest  injustice  was  done  them  by 
the  default  judgment,  and  render  a  satisfactory  excuse  for  their  failure  to 
appear.     Tiernan  v.  Do/venport,  36  Misc.  186,  73  Supp.  163. 

After  entry  of  the  final  order  in  favor  of  the  landlord  in  dispossession  pro- 
ceedings in  a  justices'  court,  the  attorney  for  the  plaintiff  has  no  authority  to 
stipulate  that  the  time  to  appeal  be  extended.  BerghoUz  v.  Ithaca  Street  By. 
Co.,  27  Misc.  176,  58  Supp.  388. 

In  summary  proceedings  against  a  tenant  for  non-payment  of  rent,  an  order 
denying  a  motion  by  the  mortgagee  of  the  tenant's  rights  under  the  lease  that 
the  final  order  in  favor  of  the  landlord  be  vacated  and  that  he  be  permitted  to 
come  in  and  defend  will  be  affirmed.  Bubenstein  v.  Bosenthal,  50  Misc.  313, 
98  Supp.  681. 
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The  court  on  appeal  cannot  consider  conversations  which  a  suitor  states 
that  he  had  with  the  justice  presiding  at  the  trial  as  to  how  the  case  was  de- 
cided, hut  it  must  rely  upon  the  records  of  the  court.  McDonald  v.  Ruggiero, 
144  App,  Div.  230. 

Although  an  appeal  to  the  County  Court  from  the  City  Court  of  Albany 
is  not  perfected  it  may  be  dismissed  by  the  County  Court  on  that  ground,  for 
although  not  in  the  County  Court  for  argument  it  is  in  form  in  that  court 
until  dismissed. 

In  order  to  perfect  an  appeal  to  the  County  Court  from  a  final  order  of  dis- 
possession in  summary  proceedings  rendered  in  the  City  Court  of  Albany  the 
appellant  must  pay  the  costs  in  the  court  below.  Matter  of  Phillips  v.  Hogan, 
142  App.  Div.  205. 

Where  on  appeal,  in  proceedings  to  dispossess  a  tenant  from  month  to 
month,  the  notice  to  quit  does  not  appear  in  the  record,  and  the  testimony  is 
contradictory,  the  proceeding  will  be  dismissed.  Benedict  v.  Hoffman,  101 
Supp.  31. 

Although  a  notice  of  appeal  from  a  final  order  in  summary  proceedings 
states  that  the  landlord  appeals  "  from  the  judgment,"  it  sufficiently  apprises 
the  tenant  that  the  appeal  is  from  the  final  order;  and  the  notice  of  appeal 
may  be  amended  by  substituting  "  final  order  "  for  "  judgment."  Seymour 
V.  Hughes,  55  Misc.  248,  105  Supp.  249. 

No  appeal  lies  in  the  absence  of  an  order  under  the  Code  of  Civil  Procedure, 
section  2249,  dismissing  the  proceeding.     Sipp  v.  Reich,  88  Supp.  960. 

Where  one  partner  served  with  process  in  a  summary  proceeding  appeared 
and  consented  that  the  warrant  issue,  orders  at  the  instance  of  the  other 
parties  opening  an  alleged  default,  vacating  an  order  giving  the  landlord  pos- 
session, and  fixing  a  time  to  try  the  issues  are  not  among  those  specified  in  the 
Municipal  Court  Act  from  which  appeals  may  be  taken.  Maneely  v.  Mayer, 
43  Misc.  380,  87  Supp.  471. 

Where  in  summary  proceedings  the  petition  was  based  on  a  monthly  hir- 
ing, requiring  under  the  statute  a  five  days'  notice  to  quit,  and  did  not 
allege  service  of  a  thirty  days'  notice  nor  rely  on  the  termination  of  the 
tenancy  thereunder,  and  the  proof  established  a  common-law  tenancy  from 
month  to  month,  the  fact  that  a  thirty  days'  notice  was  proved  to  have  been 
served  cannot  be  taken  advantage  of  by  the  plaintiff  on  appeal.  Bent  v. 
BenTcen,  86  Supp.  110. 

Where  the  return  on  an  appeal  by  the  tenant  from  a  final  order  in  summary 
proceedings  showed  that  the  parties  appeared  on  a  certain  day  and  that,  on  a 
subsequent  day,  a  trial  was  had  and  that,  a  week  thereafter,  a  final  order  was 
made  in  the  landlord's  favor,  without  any  appearance  by  either  party,  such 
order  was  without  jurisdiction  and  an  appeal  therefrom  will  be  dismissed. 
^Eatz  V.  SchrecMnger,  52  Misc.  160,  101  Supp.  743. 
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The  effect  of  a  stay,  pending  and  to  perfect  an  appeal  from  a  judgment  for 
rent,  is  to  stay  the  proceedings  to  enforce  the  judgment  already  rendered,  and 
such  proceedings  as  may  be  instituted  by  the  respondent  for  the  purposes  of 
enforcing  the  provisions  of  the  judgment,  and  as  a  proceeding  to  dispossess 
the  tenant  is  neither  the  right  under  the  judgment,  nor  an  effort  to  obtain  the 
fruits  of  the  judgment,  the  judgment  and  stay  on  appeal  does  not  impair 
the  tenant's  liability  for  the  rent,  or  the. landlord's  right  to  receive  it,  and  will 
not  prevent  the  making  of  a  demand  for  and  refusal  of  payment  of  rent  which 
may  be  a  foundation  for  summary  proceedings,  nor  does  it  prevent  the  mainte- 
nance of  summary  proceedings. 

It  seems,  that  security  on  appeal  from  an  order  of  dispossess  in  summary 
proceedings  will  not  operate  as  a  stay  of  its  enforcement.  Durant  Land  Imp. 
Co.  V.  Thompsonr Houston  Electric  Co.,  23  Civ.  Pro.  29,  2  Misc.  182;  aff'd, 
4  Misc.  207,  23  Supp.  900;  rev'd,  144  N".  Y.  34. 

Where  the  proceeding  is  reversed  on  the  ground  of  the  insufficiency  of  the 
landlord's  affidavit,  if  there  is  nothing  in  the  affidavit  to  enable  the  court  to 
determine  the  rights  of  the  parties,  it  is  the  duty  of  the  court  to  award 
restitution  and  leave  the  parties  to  assert  their  rights  in  the  legal  way.  Wol- 
cott  V.  SchencJc,  16  How.  449 ;  People  v.  Matthews,  38  IST.  Y.  451.  But  on  the 
other  hand  it  is  said,  in  People  v.  Hamilton,  15  Abb.  328;  aff'd  on  another 
point,  39  N.  Y.  107,  that  on  a  reversal  of  a  judgment  in  the  landlord's  favor, 
restitution  will  not  be  awarded  where  the  judgment  is  on  the  ground  of  irregu- 
larities, and  it  appears  that  the  landlord  should  again  prevail  in  regularly  con- 
ducted proceedings.  Restitution  will  not  be  ordered  after  the  tenant's  right 
of  possession  has  expired.  Chretien  v.  Doney,  1  N.  Y.  419 ;  People  v.  Gedr 
ney,  15  Hun,  475.  But  again  in  People  v.  Lockwood,  3  Hun,  304,  it  is  held 
that,  although  the  judgment  of  the  justice  may  be  reversed  for  error,  yet  if  the 
right  to  the  possession  is  not  clear,  restitution  will  not  be  awarded  or  costs 
given.  Restitution  will  not  be  ordered  in  favor  of  a  person  not  a  party  to  the 
proceeding.  People  v.  McCaffery,  42  Barb.  530.  The  parties  on  reversal 
are  restored  to  the  position  they  occupied  before  the  proceedings  were  insti- 
tuted. Hayden  v.  The  Florence  Machine  Co.,  54  IST.  Y.  221.  Where  restitu- 
tion has  been  awarded,  and  the  decision  upon  which  it  was  had  has  been  sub- 
sequently reversed,  a  rerestitution  will  be  awarded  as  of  course.  People  v. 
Shaiv,  1  Caine,  125;  Matter  of  Shotwell,  10  Johns.  304,  Costs  may  be  given 
whether  restitution  is  awarded  or  not.  Chretien  v.  Doney,  1  N.  Y.  419. 
Plaintiff  is  entitled  to  recover  such  damages  as  were  the  direct  consequences  of 
defendants'  acts.  The  plaintiff  is  not  bound  to  gather  up  the  fragments  of 
his  scattered  and  broken  chattels ;  he  may  recover  for  money  concealed  by  him 
on  the  premises.  Eten  v.  Luyster,  60  W.  Y.  252.  An  under-tenant  may  re- 
cover damages,  being  a  tenant  under  the  statute,  s.  c,  37  Super.  Ct.  486. 
Damages  to  plaintiff's  business  are  not  recoverable  in  addition  to  damages  to 
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property.  In  such  an  action  it  is  immaterial  upon  what  grounds  the  decision 
dispossessing  plaintiff  was  reversed.  Hayden  v.  Floivnce  Machine  Co.,  54  N. 
Y.  221.  In  such  an  action  the  process,  if  regular,  protects  the  officer;  but  where 
an  under-tenant,  who  was  not  a  party  to  the  proceedings,  was  dispossessed, 
the  landlord  is  responsible.  Croft  v.  King,  8  Wkly.  Dig.  179.  See  Welch  v. 
Cochran,  63  IST.  Y.  181 ;  Jcknsen  v.  Bernard,  12  Wkly.  Dig.  499. 

An  order  reversing  a  final  order  for  lack  of  jurisdiction  should  provide  for 
the  restitution  of  the  tenant.  Bristed  v.  Harrell,  21  Misc.  93,  46  Supp.  966. 
Failure  of  a  person  to  enter  after  restitution  does  not  deprive  him  of  the  right 
to  recover  any  loss  suffered  up  to  that  time.  Wood  v.  Kernan,  57  Hun,  215, 
32  St.  Rep.  816,  10  Supp.  654.  A  tenant  who  is  dispossessed  is  not  restricted 
to  the  injuries  to  goods  on  removal,  but  may  also  recover  for  loss  of  use  of  the 
premises  from  the  time  he  was  dispossessed  until  restitution.  Woods  v.  Ker- 
nnn,  supra.  Where  a  lease  terminated  at  noon  on  the  1st  day  of  May,  and 
summary  proceedings  were  begun  on  the  last  day  of  April,  the  court  will  not 
grant  restitution  where  it  appears  that  a  receiver  was  in  possession  entitled  to 
the  tenant's  interest,  and  that  the  tenant  had  nothing  but  a  reversionary  in- 
terest after  the  discharge  of  the  receiver.  Marsh  v.  Masterson,  15  Daly  114, 
3  Supp.  414.  On  reversal  of  a  final  order  which  awarded  petitioner  posses- 
sion of  the  premises,  it  appeared  that  the  premises  were  in  the  possession  of 
the  defendant  for  a  term  not  yet  expired,  and  it  was  held  that  restitution  could 
not  be  awarded  under  the  provisions  authorizing  an  appellate  court  to  compel 
restitution  of  property  or  a  right  lost  by  an  erroneous  judgment  or  order, 
"  but  not  so  as  to  affect  title  to  the  transfer  in  good  faith  and  for  value." 
Carter  v.  Anderson,  13  Supp.  332. 

The  voluntary  removal  of  tenants  from  premises  pending  an  appeal  from  an 
order  of  dispossession  rendered  against  them  in  summary  proceedings  does  not 
entitle  them  to  maintain  an  action  after  the  reversal  of  the  order  on  appeal 
to  recover  damages  for  dispossession  under  section  2263  of  the  Code  of  Civil 
Procedure,  where  the  receiver  of  the  property,  who  had  instituted  the  pro- 
ceedings, never  took  any  steps  to  execute  a  warrant  of  dispossession.  Hal- 
perin  v.  Hervry,  144  App.  Div.  658. 
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ARTICLE  I. 

REMEDIES  UNDER  THIS  TITLE,  AND  WHEN  GRANTED.    §§  2432,  2433,  2463. 

Subd.  1.    Nature  of  the  remedies,  1757. 

§  2432.   The  different  remedies  under  this  title,  1757. 

§  2433  (in  part).    Nature  of  the  remedies,  1757. 
Subd.  2.  When  article  does  not  »pply,  1760. 

§  2463.  What  property  cannot  be  reached,  1760. 

Subd.  1.    Nature  of  the  Remedies.    §§  2432,  2433  (in  part). 

§  2432.     The  different  remedies  under  this  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor,  after  return  of  an 
execution. 

3.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor,  after  the  issuing  and 
before  the  return  of  an  execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the  return,  of  an  execution, 
against  the  person  who  has  property  of  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section  may  be  pursued  either  alone  or 
simultaneously  with  the  proceedings  under  subdivision  first  or  subdivision  second.  The 
party  to  whom  costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to  the  same 
remedies  under  this  title,  under  the  same  circumstances,  as  near  as  may  be,  as  a  judgment 
creditor.  And  for  the  purposes  of  this  title,  the  party  to  whom  such  costs  are  awarded 
shall  be  deemed  a  judgment  creditor,  and  the  party  against  whom  they  are  awarded  shall 
be  deemed  a  judgment  debtor. 
§  2433.    Nature  of  the  remedies. 

Each  of  these  remedies  is  a  special  proceeding.     *     *     * 

Tax  Law,  section  299,  provides  for  supplementary  proceedings  to  collect  a 
tax.  That  section  is  considered  in  connection  with,  other  special  proceedings 
provided  for  by  the  "  Tax  Law." 

Proceedings  supplementary  to  execution  are  purely  statutory  and  no  court 
has  inherent  jurisdiction  respecting  them.  Matter  of  Ward  v.  Stoddard,  144 
App.  Div.  143. 

Section  2432  is  in  accordance  with  the  decision  in  Oihson  v.  Haggerty,  37 
]Sr.  Y.  555,  holding  the  several  proceedings  to  be  independent  and  superseding 
a  long  line  of  conflicting  decisions. 

The  provisions  of  sections  2432  and  2433,  seem  to  be  so  explicit  with  refer- 
ence to  the  question  whether  a  supplementary  proceeding  is  or  is  not  a 
special  proceeding  as  to  put  the  matter  beyond  controversy.  Section  2432 
states  that  "  this  title  provides  for  three  distinct  remedies  "  which  are  then  de- 
fined. Section  2433  states  "  each  of  those  remedies  is  a  special  proceeding." 
Section  2458  speaks  of  "  either  of  the  special  proceedings  authorized  by  this 

article." 

However  considerable  difference  of  opinion  seems  to  have  arisen  in  connec- 
tion with  the  matter.  In  Hyatt  v.  Dusenhury,  12  Civ.  Pro.  152,  at  p.  160, 
it  is  said  that  "  a  proceeding  supplementary  to  execution  is  a  special  proceed- 
ing in  the  action."  In  Graves  v.  Scoville,  12  Civ.  Pro.  165,  that  a  supple- 
mentary proceeding  "  is  not  independent  of  the  action  of  which  the  court  had 
jurisdiction,  but  is  supplementary  thereto  and  a  special  proceeding  taken  in 
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the  action  to  enforce  the  judgment."     The  Court  of  Appeals  affirmed  without 
opinion,  102  jST.  Y.  676. 

In  Matter  of  Supplementary  Proceedings  Deane  v.  Sire,  48  Misc.  606,  it  is 
said  in  the  opinion  of  the  court:  "  In  the  case  of  Graves  v.  Scoville,  12  Civ. 
Pro.  165,  however,  the  meaning  of  the  words  '  special  proceeding/  as  applied 
to  supplementary  proceedings  by  section  2433  of  the  Code  was  directly  in- 
volved ;  and  the  conclusion  there  reached,  that  these  were  not  special  pro- 
ceediii,i;s,  within  the  statute,  has  received  the  sanction  of  the  Court  of  Appeals, 
this  being  the  necessary  result  of  the  affirmance  of  the  order  in  that  case. 
Graves  v.  Scoville,  102  IS!".  Y.  676." 

The  question  is  considered  in  the  City  Court  of  New  York  in  SimOn  v. 
Underwood,  61  Misc.  369,  where  Graves  v.  Scoville  is  considered  and  com- 
mented upon,  and  it  is  said :  Recently  the  same  question  was  presented  to  the 
appellate  term  of  this  department,  and  while  the  court  gave  utterance  to  its 
doubts  as  to  the  soundness  of  the  decision  said  that  the  question  was  now  not 
"  as  one  open  to  independent  discussion,"  and  followed  the  decision  originally 
rendered  and  affirmed.  Deane  v.  Sire,  48  Misc.  607.  See  also  Smith  v. 
Tozer,  42  Hun,  25 ;  Wright  v.  Nostrand,  94  K  Y.  45  (46). 

"Under  the  rule,  therefore,  of  stare  decisis  it  is  now  settled  and  accepted 
as  the  law  that  an  order  for  the  examination  of  a  party  in  supplementary 
proceedings  is  an  order  in  an  action  and  the  proceedings  are  '  proceedings  in 
an  action '  and  are  not  special  proceedings  within  the  meaning  of  section  3334 
of  the  Code  of  Civil  Procedure." 

Attention  is  called  to  the  fact  that  the  decision  in  Graves  v.  Scoville,  held 
the  supplementary  proceeding  to  be  "  a  special  proceeding  taken  in  the 
action,"  and  that  the  affirmance  by  the  Court  of  Appeals  was  without  opinion, 
hence,  Qucere,  whether  the  case  is  authority  for  holding  a  supplementary  pro- 
ceeding is  not  a  special  proceeding. 

These  proceedings  are  special  proceedings,  and  all  papers  should  be  filed 
and  entered  in  the  county  clerk's  office.  People  ex  rel.  Gotilchius  v.  McGold- 
ricTc,  67  St.  Eep.  289,  33  Supp.  441,  24  Civ.  Pro.  292. 

Supplementary  proceedings  are  special  proceedings.  Matter  of  Meyer  v. 
Consol  Ice  Co.,  196  K  Y,  471  (473),  aff'g  132  App.  Div.  265,  116  Supp. 
906. 

The  purpose  of  the  provisions  relating  to  supplementary  proceedings  is  to 
furnish  a  simple  and  ready  substitute  for  the  old  equity  proceedings,  in  dis- 
covering and  applying  the  property  of  a  debtor  which  cannot  otherwise  be 
reached,  to  the  payment  of  his  debts.     Joyce  v.  Spafard,  9  Civ.  Pro.  342. 

Proceedings  supplementary  to  execution  were  not  devised  to  change  or  de- 
feat the  ordinary  remedy  by  execution,  or  to  deprive  the  debtor  of  the  right 
given  him  to  enjoy  temporarily  his  real  property  after  it  is  sold  upon  execu- 
tion, but  is  intended  as  an  equitable  remedy  more  in  the  nature  of  a  creditor's 


SUPPLEMENTARY   PROCEEDINGS   TO  AN   EXECUTION  AGAINST  PROPERTY.       1759 

bill  to  reach  property  which,  from  its  nature,  or  from  the  fact  that  it  is  out  of 
the  jurisdiction,  or  that  it  is  hidden  or  in  some  way  covered  up,  cannot 
effectually  be  reached  by  an  execution.  Steenberge  v.  Low^  46  Misc.  286,  92 
Supp.  518. 

Supplementary  proceedings  issued  under  sections  2441,  2446,  and  2447  of 
this  title  give  upon  the  service  of  the  order  the  judgment  creditor  the  priority 
of  a  vigilant  creditor  and  a  lien  upon  the  equitable  assets  of  the  debtor.  Duffy 
V.  Dawson,  2  Misc.  401,  50  St.  Eep.  584,  21  Supp.  978. 

Supplementary  proceedings  are  not  given  for  the  purpose  of  trying  dis- 
puted questions  of  title,  or  of  ousting  the  common-law  and  equity  courts  of 
jurisdiction  to  settle  such  questions  by  the  familiar  methods  of  trial,  giving 
in  such  cases,  as  should  be  given,  the  right  to  jury  trials.  These  proceedings 
are  designed  as  in  the  nature  of  summary  proceedings,  to  ascertain  from  the 
debtor,  under  oath,  what  property  he  may  have,  and  afford  a  short  proceeding 
for  the  application  of  his  property  to  the  payment  of  judgments  in  cases  of 
clear  right.  This  is  in  accordance  with  the  general  principles  of  the  adminis- 
tration of  justice,  and  is  not  intended  to  derogate  from  the  ordinary  jurisdic- 
tion of  the  courts,  where  there  is  a'  substantial  conflict  upon  the  question  of 
ownership.  Gerton  Carriage  Co.  v.  Richardson,  59  St.  Rep.  654,  27  Supp. 
625. 

Under  the  Code  of  Civil  Procedure,  prior  to  1896,  supplementary  proceed- 
ings were  allowed  against  judgment  debtors  only.  By  chapter  176  of  the 
Laws  of  1896,  section  2435,  Code  of  Civil  Procedure,  was  amended  by  making 
that  section  applicable  to  executions  issued  to  enforce  orders,  but  no  such 
amendment  has  been  adopted  in  respect  to  section  2436.  The  remedies  pro- 
vided by  these  two  sections  are  declared  to  be  distinct.  (Code  Civ.  Pro., 
§  2432)  and,  therefore,  the  amendment  as  to  one  section  may  not  be  regarded 
as  enlarging  the  scope  of  the  other.  Osirom  v.  Ostrom,  38  Misc.  232,  77 
Supp.  594. 

The  amendment  to  section  2432  made  by  chapter  176  of  the  Laws  of  1896, 
allowing  a  person  to  whom  costs  are  awarded  in  a  special  proceeding  to  main- 
tain supplementary  proceedings  to  collect  the  same  under  like  circumstances 
as  a  judgment  creditor,  only  confers  that  right  where  costs  are  awarded  by 
final  order  in  a  special  proceeding  and  does  not  authorize  the  remedy  to  col- 
lect costs  given  by  an  interlocutory  order  in  an  action. 

Nor  does  the  amendment  to  section  2435  of  the  Code  of  Civil  Procedure, 
made  by  chapter  176  of  the  Laws  of  1896,  providing  for  an  order  for  ex- 
amination of  a  judgment  debtor  after  the  return  of  an  execution  against  prop- 
erty issued  upon  a  judgment  "or  in  case  of  an  order  issued  in  the  same 
manner  so  far  as  the  provisions  of  said  section  can  be  applied  in  substance  " 
enlarge  the  rights  of  a  creditor  so  as  to  authorize  such  order  on  the  return  of 
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an  execution  issued  against  personal  property  under  section  779  of  the  Code 
of  Civil  Procedure  relating  to  the  enforcement  of  costs  of  a  motion.  Matter 
of  Stoddard,  128  App.  Div.  759 ;  followed,  139  App.  Div.  904. 

Subd.  2.    When  Article  Does  Not  Apply.    §  2463. 

§  2463.    What  property  cannot  be  reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  interference  with,  any  property 
which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution;  or  any 
money,  thing  in  action  or  other  property  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person  other 
than  the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal  services 
rendered  within  sixty  days  next  before  the  institution  of  the  special  proceeding;  when  it 
is  made  to  appear  by  his  oath  or  otherwise,  that  those  earnings  are  necessary  for  the  use 
of  a  family,  wholly  or  partly  supported  by  his  labor. 

Under  section  2463  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
278  of  the  Laws  of  1908,  proceedings  supplementary  to  execution  may  be 
maintained  against  a  domestic  corporation.  Rabhe  v.  Astor  Trust  Co.,  61 
Misc.  650,  114  Supp.  131. 

Supplementary  proceedings  are  not  maintainable  upon  a  judgment  re- 
covered against  a  defendant  in  a  representative  capacity  as  attorney  in  fact 
for  several  individuals  as  underwriters. 

It  seems  that  the  remedy  of  the  judgment  creditor  is  an  action  against  the 
individual  underwriters  pursuant  to  section  1922  of  the  Code  of  Civil  Pro- 
cedure.   Matter  of  Kriegman  v.  Dumphy,  66  Misc.  221,  122  Supp.  1116. 

Creditors  are  entitled  to  the  debtor's  earnings  except  for  the  period  of  sixty 
days,  computed  from  the  time  when  the  motion  is  made  to  apply  the  prop- 
erty. Bush  V.  White,  12  Abb.  21 ;  Tripp  v.  Childs,  14  Barb.  85 ;  Woodman 
V.  Goodenough,  18  Abb.  65 ;  Potter  v.  Low,  16  How.  549 ;  Oummings  v. 
Tinberman,  49  How.  36.  But  earnings  becoming  due  after  the  service  of  the 
order  cannot  be  reached.  Cases  above  cited  and  Ireland  v.  Smith,  1  Barb. 
419 ;  Caton  v.  Southwell,  13  Barb.  335.  A  debtor  having  a  family  may 
always  have  sixty  days'  earnings  exempt.  McCullough  v.  Carrogan,  24  Hun, 
157. 

The  proceeds  of  a  business  are  not  personal  earnings.  Aschemorr  v.  Eni- 
mont,  5  Law  Bull.  80 ;  Whalon  v.  Tenison,  1  Law  Bull.  22.  The  judgment 
debtor  must  have  a  family  dependent  upon  him  to  be  entitled  to  the  exemp- 
tion. Martin  v.  Sherman,  2  Hill,  586 ;  Van  Vechten  v.  Hall,  14  How.  436. 
The  teacher  of  a  school  who  is  entitled  to  payment  in  advance  may  claim  his 
earnings  as  exempt.  Miller  v.  Hooper,  19  Hun,  394.  A  judgment  recovered 
by  a  debtor  for  damages  for  sale  of  exempt  property  cannot  be  reached  until 
a  reasonable  time  has  elapsed  to  enable  him  to  apply  the  proceeds  to  acquir- 
ing exempt  property.  Tillotson  v.  Wolcott,  48  IST.  Y.  188.  Section  1394 
fixes  the  period  of  exemption  at  one  year.  This  exemption  should  be  liberally 
construed  in  favor  of  the  debtor.  Miller  v.  Hooper,  supra.  It  is  not  neces- 
sary for  the  judgment  debtor  to  bring  the  facts  constituting  exemption  to  the 
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attention  of  the  judge  before  applying  his  earnings  to  the  support  of  his 
family.  It  is  sufficient  if  he  justifies  the  use  when  called  on  to  transfer  the 
money,  and  in  such  case  he  cannot  be  put  in  contempt.  Hancock  v.  Sears, 
93  N.  Y.  79. 

The  court  cannot  order  a  judgment  debtor  to  convey  all  his  personal  prop- 
erty to  the  receiver,  where  he  is  a  householder  and  has  a  family.  Moyer  v. 
Moyer,  7  App.  Div.  523,  40  Supp.  258. 

The  proceedings  can  only  reach  property  which  the  debtor  had  in  his  pos- 
session, or  under  his  control,  at  the  time  of  the  order  for  examination,  or 
which  is  actually  due  him  at  that  time,  and  the  proceedings  cannot  reach  sub- 
sequently acquired  property,  or  future  earnings  of  any  kind,  or  earnings  for 
personal  services  rendered  within  sixty  days  preceding  the  order,  if  necessary 
for  the  use  of  the  debtor's  family.  Matter  of  Trustees  of  Board  of  Publication 
and  Sabbath  School  Worh,  22  Misc.  645,  50  Supp.  171,  27  Civ.  Pro.  109. 

Money  or  property  earned  after  the  service  of  the  order  cannot  be  reached. 
A  receiver  becomes  vested  with  such  property  as  the  judgment  debtor  had  at 
the  time  of  the  commencement  of  the  proceedings.  DuBois  v.  Cassidy,  75 
N.  Y.  298.  Money  or  salary  not  yet  due  the  debtor  when  the  order  is  served 
cannot  be  reached.  First  National  Bank  v.  Beardsley,  8  Wkly.  Dig.  7; 
Kernan  v.  Hill,  1  Wkly.  Dig.  69. 

While  it  is  undoubtedly  true  that  under  the  provisions  of  section  2463  of 
the  Code  of  Civil  Procedure  the  plaintiff  would  be  entitled  to  withhold  any 
property  which  was  exempt  under  the  law,  this  does  not  operate  to  vitiate  the 
order  in  so  far  as  it  deals  with  property  not  exempt.  Master  of  Seeley  v. 
Connors,  109  App.  Div.  279  (281),  95  Supp.  1109. 

Proof  that  a  judgment  debtor's  monthly  salary  was  $233.33,  and  that  he 
maintained  a  home  in  the  city  of  JSTew  York  for  a  wife  and  two  children,  who 
were  dependent  upon  him,  is  not  sufficient  to  justify  the  exemption  of  his 
salary  from  application  to  the  payment  of  a  judgment  debtor  under  the  Code 
of  Civil  Procedure,  section  2463,  excepting  from  the  operation  of  proceedings 
supplementary  to  execution  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  within  sixty  days  next  before  instituting  the  proceed- 
ings, where  the  earnings  are  necessary  for  the  use  of  a  family  wholly  or  partly 
supported  by  his  labor.  Twelfth  Ward  Bank  of  the  City  of  N.  Y.  v.  Hamil- 
ton, 58  Misc.  173,  109  Supp.  21. 

A  married  debtor  with  a  family,  whose  only  means  of  livelihood  was  a 
contract  for  carpentering  work,  and  who  paid  to  his  employees  working  on  the 
job  moneys  received  for  work  done  under  the  contract  previous  to  the  service 
of  the  order  for  his  examination,  was  not  guilty  of  contempt  for  transferring 
property  in  violation  of  an  injunction  contained  in  the  order,  since  under  the 
Code  of  Civil  Procedure,  section  2463,  relating  to  supplementary  proceedings, 
the  earnings  of  the  judgment  debtor  for  his  personal  services  rendered  within 
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sixty  days  next  before  the  institution  of  the  special  proceeding  are  exempt, 
when  it  appears  that  such  earnings  are  necessary  for  the  use  of  a  family 
wholly  or  partly  supported  by  his  labor.  Murray  Hill  Co.  v.  Kuhnle,  58 
Misc.  313,  109  Supp.  669. 

On  an  examination  of  a  woman  in  supplementary  proceedings  brought 
against  her  husband,  a  judgment  debtor,  it  appeared  that  the  husband  had 
paid  the  wife  $5  a  week  as  wages  during  the  period  when  she  was  compelled 
to  do  her  own  housework;  that  the  contract  was  fully  executed  before  the 
judgment  was  recovered  against  the  husband  and  that  the  money  was  all  spent 
before  the  time  when  the  supplementary  proceedings  were  started;  heldj  that 
the  wife  was  not  liable  to  pay  over  to  the  judgment  creditor  the  amount  of 
money  so  received.    Broderick  v.  Archibald,  61  App.  Div.  473,  70  Supp.  617. 

Where  exempt  property  has  been  destroyed,  insurance  money  thereon  is 
also  exempt,  and  will  not  be  directed  to  be  paid  to  the  receiver,  even  though 
the  judgment  debtor  had  previously  expressed  a  willingness  to  apply  such 
money  to  the  debt,  if  he  changes  his  mind  before  the  order  is  applied  for. 
Bliss  V.  Raynor,  91  Hun,  250,  72  St.  Eep.  57,  36  Supp.  156.  The  money 
earned  by  a  photographer,  a  married  man,  within  sixty  days  before  the  be- 
ginning of  the  proceedings,  is  exempt,  and  he  cannot  be  punished  for  using 
the  same  for  the  support  of  his  family.  McShiman  v.  KnowUon,  20  Civ.  Pro. 
274,  14  Supp.  283. 

Property  which  by  express  provision  of  law  is  exempt  from  sale  under  an 
execution  may  not  be  reached  in  supplementary  proceedings. 

Though  a  judgment  debtor's  interest  in  real  estate,  devised  to  him  and  his 
wife  "  for  and  during  their  natural  lives,"  is  subject  to  sale  upon  execution, 
his  right  of  redemption  and  to  possession  of  the  property,  until  a  sheriff's 
deed  is  given,  are  exempted  from  the  sale  and  cannot  be  reached  by  the  re- 
ceiver appointed  in  proceedings  supplementary  to  an  execution  against  him 
to  satisfy  the  claims  of  the  judgment  creditor.  Steenherge  v.  Low,  46  Misc. 
285,  92  Supp.  518. 

A  desk,  counter,  two  chairs,  three  wagons,  two  sets  of  harness,  and  a  Dutch 
collar,  not  shown  to  be  worth  over  $250,  owned  by  a  judgment  debtor  who  is 
a  widow  and  supports  herself  and  five  children  from  an  income  ranging  from 
nothing  to  $14  a  week  derived  from  an  express  business  conducted  by  her  to- 
gether with  less  than  $10  in  the  bank  are  exempt  from  execution,  and,  where 
that  is  all  the  property  discovered,  a  motion  for  a  receiver  of  the  judgment 
debtor  in  supplementary  proceedings  will  be  denied  and  the  proceedings  dis- 
missed with  $10  costs.  Matter  of  Galowitz  v.  Bumford,  54  Misc.  41,  104 
Supp.  492. 

The  exemption  of  earnings  accrued  within  sixty  days  does  not  apply  where 
such  earnings  arise  through  the  business  of  buying  and  selling  merchandise. 
Mulford  V.  Gibis,  9  App.  Div.  490,  41  Supp.  273. 
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Money  realized  by  a  saloon-keeper  for  the  sale  of  his  stock,  in  the  regular 
course  of  business,  is  not  earned  from  personal  services,  and  the  disposal 
thereof  when  the  same  is  enjoined  is  a  contempt.  Prince  v.  Brett,  21  App. 
Div.  190,  47  Supp.  402.  Where  a  judgment  debtor  acknowledges  that  he  has 
money  in  his  possession,  it  must  affirmatively  appear  that  the  same  was  earned 
within  sixty  days  to  bring  it  within  the  exemption;  otherwise  an  order  re- 
quiring him  to  pay  it  over  is  properly  made.  Matter  of  Yan  Ness,  21  Misc. 
249. 

A  watch  if  it  be  worn  merely  as  an  ornament,  and  only  used  on  special  oc- 
casions, may  be  reached  in  supplementary  proceedings,  and  the  fact  that  it  is 
a  present  from  the  debtor's  mother  does  not  exempt  it.  Pech  v.  Mulvihill,  2 
City  Ct.  424. 

As  an  agreement  for  the  future  support  of  a  debtor  in  consideration  for 
money  paid  is  void  under  3  Eevised  Statutes  (7th  ed.),  2327,  section  1,  such 
money  can  be  reached  in  supplementary  proceedings  against  the  debtor.  Davis 
V.  Briggs,  5  Supp.  323,  citing  Keller  v.  Paine,  107  IST.  Y.  83. 

The  court  in  such  an  action  can  determine  what  is  a  reasonable  allowance, 
and  surplus  can  be  reached  before  it  accrues,  and  the  trustees  are  bound  by 
the  determination.  Williams  v.  Thorn,  70  N".  Y.  270;  s.  c,  81  I^.  Y.  381. 
It  is  said,  in  McEvoy  v.  Appleby,  27  Hun,  44,  that  the  rule  laid  down  in  the 
cases  last  cited  has  not  been  changed  by  section  2463. 

Note,  however,  that  under  the  amendment  of  1908  to  section  1391,  relative 
to  levying  execution  against  trust  funds,  it  has  been  held  in  Brearley  School, 
Ltd.  Y,  Ward,  201  K  Y.  358,  aff'g  138  App.  Div.  833,  that  an  execution  may 
issue  against  10  per  cent,  of  the  income  derived  from  a  trust  fund,  and  this 
is  so  although  the  fund  was  created  by  will,  probated  prior  to  the  passage  of 
that  act. 

The  moneys  which  the  debtor  spent  in  improving  the  property  of  an  infant 
for  whom  he  is  guardian  in  socage  cannot  be  reached  in  supplementary  pro- 
ceedings, there  being  no  evidence  that  the  infant  actively  participated  in  pro- 
curing the  expenditure  to  be  made  for  the  benefit  of  her  property.  Hickey  v. 
Dixon,  42  Misc.  4,  85  Supp.  551. 

ARTICLE  II. 

JURISDICTION.     §§    2434,   2459,   2462. 

§  2434.  What  judge  may  entertain  the  proceedings,  1763. 
§  2459.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend,  1764. 
§  2462.  Proceedings  commenced  before  one  judge  may  be  continued  before 
another,  1764. 

§  2434.    What  judge  may  entertain  the  proceedings. 

Either  special  proceedings  may  be  instituted  before  a  judge  of  the  court,  out  of  which, 
or  the  county  judge,  thespecialcounty  judge,  or  the  special  surrogate,  of  the  county  to  which  the 
execution  was  issued,  or  where  it  was  issued  to  the  city  and  county  of  New  York,  from  a 
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court  other  than  the  city  court  of  that  city,  before  a  justice  of  the  supreme  court  for  that 
city  and  county.  Where  the  execution  was  issued  out  of  a  court  other  than  the  supreme 
court,  and  it  is  shown  by  aifidavit  that  each  of  the  judges  before  whom  the  special  proceed- 
ings might  be  instituted,  as  prescribed  by  this  section,  is  absent  from  the  county,  or,  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings  may  be  instituted  before 
ix,  justice  of  the  supreme  court.  In  that  case,  if  he  does  not  reside  within  the  judicial 
district  embracing  the  county  to  which  the  execution  was  issued,  the  order  made  or 
warrants  issued  by  him  must  be  returnable  to  a  justice  of  the  supreme  court,  residing  in 
that  district,  or  the  county  judge,  or  the  special  judge,  or  special  surrogate,  of  that  or  an 
adjoining  county,  as  directed  in  the  order  or  warrant.  Where  the  judgment  upon  which  the 
execution  was  issued  was  recovered  in  a  municipal  court  of  the  city  of  New  York,  either 
special  proceeding  shall  be  instituted  before  a  justice  of  the  city  court  of  the  city  of 
New  York. 
§  2459.     In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend  and  he  examined,  as  pre- 
scribed in  this  article,  or  the  officer  of  a  corporation,  required  to  attend  in  its  behalf,  is, 
at  the  time  of  the  service  of  the  order  upon  him,  a  resident  of  the  State,  or  then  has  an 
office  within  the  State,  for  the  regular  transaction  of  business,  in  person,  he  cannot  be  com- 
pelled to  attend,  pursuant  to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  Avherein  his  residence  or  place  of  business  is  situated. 
§  2468.     Proceedings  commenced  before  one  judge  may  be  continued  before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceeding,  instituted  as  prescribed 
in  this  article;  and  the  judge  before  whom  it  is  continued,  as  prescribed  in  either  of  those 
sections,  is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is  returnable,  for  the 
purpose  of  any  provision  of  this  or  the  next  article. 

As  proceedings  supplementary  to  execution  are  the  creation  of  the  statute, 
the  requirements  of  the  statute  must  be  complied  with  in  order  to  confer  juris- 
diction. Title  Ouarantee  &  Trust  Co.  v.  Brown,  136  App.  Div.  843,  121 
Supp.  891. 

The  provisions  of  section  2434  are  the  subject  of  judicial  construction  in 
Baldwin  v.  Perry,  25  Hun,  71.  And  it  is  there  said  that  the  system,  of  this 
section  is  plain;  that  it  confers  power  to  institute  supplementary  proceed- 
ings :  First.  Before  any  judge  of  the  court  out  of  which  the  execution  issued. 
Second.  Before  any  county  judge  or  special  county  judge  of  any  county  to 
which  execution  was  issued.  Third.  Before  any  judge  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  of  ISTew  York,  where  the  execution  was  issued 
to  that  county,  out  of  any  court  other  than  the  Marine  Court.  Fourth.  To 
provide  for  cases  where  the  execution  is  issued  out  of  a  court  other  than  the 
Superior  Court,  and  each  of  the  judges  before  whom  the  special  proceedings 
might  be  instituted  as  previously  prescribed  in  the  section,  is  absent  from  the 
county,  or  for  any  reason  unable  or  disqualified  to  act,  by  authorizing  the  pro- 
ceedings in  such  cases  to  be  instituted  before  a  justice  of  the  Supreme  Court, 
and  directing  where  the  subsequent  steps  in  the  proceeding  shall  be  taken,  in 
cases  in  which  the  party  proceeded  against  does  not  reside  in  the  judicial  dis- 
trict embracing  the  county  to  which  execution  was  issued.  The  court  adda 
that  all  these  provisions  are  harmonious  and  consistent  with  each  other,  and 
offer  no  occasion  for  reasonable  doubt.  (Attention  is  called  to  the  fact  that  this 
section  has  been  amended  since  the  foregoing  decision.) 


STJPPLEMENTAEY  PKOCEEDINGS   TO  AN   EXECUTION  AGAINST  PEOPEBTY.       1765 

The  proceedings  are  before  a  judge  and  not  in  court.  Welher  v.  Bobbie, 
13  How.  382;  Miller  v.  Bowman,  15  How.  10;  Butting  v.  Vanderburgh^  17 
How.  80.  The  order  may  be  made  at  chambers,  and  entitling  the  order  at 
Special  Term  does  not  make  it  void.  Hulsaver  v.  ^Yiles,  11  How.  446; 
Dresser  v.  Van  Pelt,  15  How.  19.  A  general  stay  should  not  be  granted  by 
a  judge  other  than  the  one  before  whom  the  proceeding  is  pending.  Bank  of 
Oenesee  v.  Spencer,  15  How.  14. 

It  is  said  in  Bingham  v.  Disbrow,  37  Barb.  24,  that  any  justice  of  the 
Supreme  Court  may  make  an  order  on  the  judgment  of  that  court,  without 
regard  to  his  residence  or  location.  But  in  Browning  v.  Hayes,  41  Hun,  382, 
it  is  held  that  a  non-resident  debtor  cannot  be  taken  out  of  the  county  where 
his  place  of  business  is  located.  When  an  order  is  made  by  a  justice  of  the 
Supreme  Court  to  examine  a  judgment  debtor  in  another  judicial  district,  the 
order  must  be  made  returnable  before  a  judge  in  that  district,  and  the  words, 
"  in  that  case,"  in  section  2434,  do  not  alone  refer  to  orders  made  for  in- 
ferior judges,  but  are  intended  to  embrace  all  orders  to  be  made  "  before  a 
justice  of  the  Supreme  Court." 

The  order  is  within  the  jurisdiction  of  the  judge  of  the  county  to  which  ex- 
ecution has  been  issued.  Miller  v.  Adams,  7  Lans.  131 ;  aff'd,  52  IST.  Y.  409. 
And  a  county  judge  cannot  make  an  order  to  examine  a  third  party  on  a  judg- 
ment of  the  Supreme  Court  unless  execution  has  been  issued  to  the  county 
of  such  judge.  Terry  v.  Huliz,  39  How.  169.  A  justice  of  the  Su- 
preme Court  has  power  to  entertain  proceedings  on  a  judgment  of  that 
court.  Baldwin  v.  Perry,  25  Hun,  72,  rev'g  1  Civ.  Pro.  32.  All  the  pro- 
ceedings on  a  judgment  of  the  Supreme  Court  may  be  had  before  a  justice  of 
that  court  anywhere  in  the  State,  except  the  attendance  and  examination  of 
the  party  proceeded  against.  Croupe  v.  Wheeler,  33  How.  337;  Bingham  v. 
Disbrow,  37  Barb.  24.  The  order  may  require  the  party  proceeded  against  to 
appear  at  a  time  and  place  specified  before  the  justice  who  makes  the  order, 
"  or  some  other  justice  of  this  court  at  chambers."  Barik  for  Savings  v.  Hope, 
8  Daly,  316.  The  warrant  to  arrest  the  debtor  may  be  made  by  a  judge  at 
chambers  residing  in  the  same  judicial  district,  although  not  in  the  same 
county  as  the  debtor,  but  it  is  said  that  this  power  should  not  be  exercised  in 
a  case  where  the  judgment  debtor  resides  in  a  distant  county,  unless  to  pre- 
vent a  failure  of  justice.  The  referee  appointed  may  reside  in  a  different 
county  from  that  of  the  debtor.     Wilson  v.  Andrews,  9  How.  39. 

Where  a  transcript  of  a  judgment  of  a  justice  in  Brooklyn  was  filed  in  the 
office  of  the  county  clerk  of  Kings  and  a  transcript  filed  in  the  office  of  the 
clerk  of  ISTew  York  county,  held,  that  an  execution  was  properly  issued  to  the 
sheriff  of  New  York  and  made  returnable  to  the  clerk  of  Kings,  and  supple- 
mentary proceedings  were  properly  taken  in  the  common  pleas.  Strybing  v. 
Hicks.  2  Law  Bull.  6. 
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The  authority  of  the  Supreme  Court  extends  to  all  proceedings  in  an 
action,  and,  therefore,  includes  supplementary  proceedings.  Thus  the 
Supreme  Court  has  power  in  the  appointment  of  the  receiver  by  the  county 
judge  to  make  an  order  for  the  delivery  of  property  of  the  debtor  to  such  re- 
ceiver.   Matter  of  Crane,  81  Hun,  96,  30  Supp.  616. 

The  part  of  the  section  which  requires  that  the  order  when  granted  by  a 
justice  of  the  Supreme  Court,  in  a  district  other  than  the  debtor's  residence, 
shall  be  returned  before  a  justice  of  the  district  embracing  the  county  in  which 
the  execution  was  issued,  applies  to  proceedings  where  the  execution  was 
issued  from  the  Supreme  Court,  as  well  as  executions  from  other  courts. 
Peek  V.  Baldwin,  58  Hun,  308,  34  St.  Eep.  511,  11  Supp.  792,  19  Civ.  Pro. 
403;  aff'd,  131  N.  Y.  567.  The  recorder  of  the  city  of  Albany  can  act  in 
supplementary  proceedings  only  within  the  limits  of  the  city.  Carroll  v. 
Langan,  63  Hun,  380,  44  St.  Kep.  224,  18  Supp.  290. 

The  residence  is  determined  by  the  place  where  the  debtor  resided  when 
execution  against  the  property  has  issued.  Bingham  v.  Disbroiu,  37  Barb. 
24;  McEwan  v.  Burgess,  25  How.  92;  Jesup  r.  Jones,  32  How.  191.  It  is 
not  necessary  that  supplementary  proceedings  should  be  conducted  in  the 
judicial  district  in  which  the  action  was  tried  and  judgment  entered.  They 
may  be  instituted  before  a  justice  of  the  Supreme  Court  in  another  district. 
Jacobson  v.  Doty,  etc.,  Co.,  32  Hun,  436.  A  weigher  in  the  ISTew  York 
custom  house  has  not,  as  such,  a  place  of  business  in  the  city  of  New  York. 
Bellcnap  v.  Hashrouch,  13  Abb.  418,  n.  The  place  of  business  need  not  be  the 
principal  place  of  business  of  the  debtor.  McEwan  v.  Burgess,  25  How.  92. 
Where  the  execution  was  issued  to  Queens,  where  the  judgment  debtor  re- 
sided, and  returned  unsatisfied,  it  was  held  that  a  justice  of  the  Supreme 
Court  in  the  city  of  ISTew  York  had  jurisdiction  to  make  an  order  compelling 
a  debtor  to  the  judgment  debtor,  residing  in  the  city  of  ITew  York,  after  ex- 
amination, to  apply  the  property  of  the  judgment  debtor  in  his  hands,  or 
make  payment  to  the  judgment  creditor  upon  his  judgment.  Foster  v.  Prince, 
18  How.  258.  Where  execution  was  issued  on  a  judgment  in  the  ISTew  York 
Superior  Court  to  a  county  other  than  ISTew  York,  where  the  debtor  resided  at 
the  time  of  its  issue,  and  after  its  return  unsatisfied  the  debtor  removed  to 
jSTew  York,  it  was  held  he  could  be  examined  there.  Gould  v.  Moore,  51  How. 
188.  A  judgment  debtor  can  be  examined  without  the  county  of  his  residence 
only  where  he  has  a  regular  place  of  business  and  transacts  it  in  person,  not 
merely  by  agent.  Brown  v.  Gump,  59  How.  507.  Where  the  debtor  does  not 
reside  in  the  State,  and  has  no  place  of  residence  here,  the  proceedings  must 
be  conducted  where  the  jtidgment-roll  was  filed.  When  he  has  a  place  of 
business  in  this  State  he  may  be  examined  in  the  county  where  such  business 
is  carried  on  if  a  transcript  has  been  filed  there  and  an  execution  issued, 
though  the  judgment-roll  was  filed  in  another  coTinty.  Anway  v.  David,  9 
Hun,  296. 
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An  order  of  the  County  Court  which  directed  a  receiver  in  supplementary 
proceedings  to  sell  a  cause  of  action  of  the  debtor  upon  which  the  attorney  had 
a  prior  lien  greater  than  the  amount  of  the  judgment  will  be  reversed.  It  was 
held,  however,  that  the  receiver  might  apply  to  be  made  a  party  to  the  action 
brought  on  such  cause  of  action.    Mattel-  of  Patterson,  12  App.  Div.  123. 

The  City  Court  of  New  York  cannot  remove  a  receiver  in  supplementary 
proceedings  appointed  by  the  Supreme  Court.  Garfield  National  Bank  v. 
Bostwick,  39  St.  Eep.  358,  14  Snpp.  919.  When  a  receiver. has  collected  the 
judgment  he  was  appointed  to  collect,  his  duties  are  at  an  end.  Gifford  v. 
Rising,  59  Hun,  42,  35  St.  Rep.  695,  12  Supp.  428. 

A  court  order  vacating  an  ex  parte  order  for  the  examination  of' a  judgment 
debtor  in  supplementary  proceedings  on  the  return  day  cannot  be  attacked  as 
an  attemipt  by  one  justice  to  review  the  order  of  another.  Belfer  v.  Ludlow, 
144  App.  Div.  746. 

The  City  Court  of  New  York  may  appoint  a  receiver  in  supplementary  pro- 
ceedings arising  out  of  a  judgment  recovered  in  the  Mimicipal  Court  in  the 
borough  of  Brooklyn.     Fine  v.  Rahinhauer,  49  Misc.  437,  99  Supp.  896. 

A  justice  of  the  Supreme  Court  in  one  district  may  issue  an  order  requir- 
ing a  judgment  debtor  in  a  judgment  in  that  court  to  appear  for  examination 
before  a  referee  in  a  coimty  in  another  district  to  which  the  execution  was 
issued  and  in  which  the  debtor  resides. 

The  failure  of  such  order  to  specify  the  justice  before  whom  the  evidence 
is  returnable  is  merely  an  irregularity  which  may  be  waived.  Lewis  v.. Beach, 
112  Supp.  200. 

A  justice  of  the  Supreme  Court  granting  an  order  after  tne  examination  of 
a  judgment  debtor  should  not  make  all  subsequent  proceedings  returnable  be- 
fore another  justice  in  a  different  judicial  district,  nor  is  there  any  provision 
which  authorizes  proceedings  to  punish  for  contempt  or  any  other  purpose  to 
be  continued  before  an  officer  other  than  the  one  before  whom  it  was  insti- 
tuted.    Blanchard  v.  Reilly,  11  Civ.  Pro.  278. 

A  judge  of  the  Supreme  Court  of  Brooklyn  may  make  an  order  based  on 
the  judgment  of  that  court  after  a  return  of  execution  unsatisfied  directing  a 
third  person  to  appear  for  examination  in  another  county  of  the  State  as  to 
the  property  of  the  judgment  debtor.     Graves  v.  Scoville,  12  Civ.  Pro.  165, 

An  order  for  examination  of  a  judgment  debtor,  made  returnable  before  a 
justice  of  the  First  Department,  may  be  transferred  to  the  Second  Depart- 
ment, when  it  appears  that  the  judgment  debtor  resides  in  that  part  of  West- 
chester that  was  made  part  of  New  York  city  under  the  Laws  of  1895,  chapter 
934.    In  re  Conhlin,  57  Supp.  844. 

Where  it  does  not  appear  in  what  court  the  judgment  was  taken  in  the  suit 
in  which  the  receiver  was  appointed,  or  out  of  what  court  the  execution 
thereon  was  issued,  there  is  no  jurisdiction  shown  in  the  court  of  the  fund  or 
the  receiver.     Gelston  v.  Syracuse  Savings  Bank,  29  Hun,  594. 
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Where  a  party  consents  to  the  determination  by  the  court,  upon  a  motion, 
of  a  question  of  title  to  property  alleged  to  belong  to  a  judgment  debtor,  when 
the  property  is  claimed  by  a  third  party,  he  cannot  thereafter  insist  that  the 
court  had  no  jurisdiction.  Maas  v.  McEntegart,  21  Misc.  462,  ^7  Supp.  673, 
aff'g  20  Misc.  676,  46  Supp.  534;  Gomprecht  v.  Scott,  27  Misc.  192,  57 
Supp.  799. 

There  is  no  jurisdiction  in  supplementary  proceedings  to  determine  as  be- 
tween one  to  whom  the  sheriff  has  paid  the  same  and  another  claimant  thereof, 
conflicting  claims  to  the  money  recovered  in  the  proceedings.  Kennedy  v. 
Carriclc,  18  Misc.  38,  40  Supp.  1127. 

Where  an  order  for  the  examination  of  a  judgment  debtor  in  supplementary 
proceedings  has  been  made  by  one  justice,  another  justice  has  no  authority 
before  the  order  has  been  served  to  change  the  date  fixed  for  the  debtor's  ap- 
pearance, and,  if  so  altered,  the  order  becomes  a  nullity. 

Such  an  order  is  a  judge's  order  and  not  a  court  order. 

Nor  does  section  26  of  the  Code,  providing  that  in  the  first  and  second 
judicial  districts  proceedings  commenced  before  a  judge  of  a  court  of  record 
may  be  "  continued  "  before  another  judge  of  the  same  court,  authorize  such 
procedure.     Matter  of  Ward  v.  Stoddard,  144  App.  Div,  143. 

The  provision  added  to  section  2434  of  the  Cod©  of  Civil  Procedure  by 
chapter  476  of  the  Laws  of  1897,  that  supplementary  proceedings  shall  be 
instituted  before  a  justice  of  the  City  Court  of  the  city  of  New  York  where 
the  judgment  upon  which  the  execution  was  issued  was  recovered  in  a  district 
court  of  the  city  of  New  York,  did  not  refer  to  the  justices'  courts  of  the  city 
of  Brooklyn,  then  existing,  and  cannot  now  be  construed  to  extend  to  the 
Municipal  Court  in  the  borough  of  Brooklyn,  which  is  the  successor  of  such 
justices'  courts.     Owens  v.  Ford,  68  Misc.  522,  124  Supp.  839. 

An  order  mad©  by  a  judge  of  the  New  York  City  Court  for  the  execution 
of  a  judgment  debtor  in  supplementary  proceedings  upon  a  judgment  of  the 
New  York  Municipal  Court  can  be  vacated  or  modified  by  another  judge, 
under  the  Code  of  Civil  Procedure,  section  26,  only  when  he  is  a  judge  of  the 
City  Court  or  upon  motion  in  the  Supreme  Court  if  the  execution  issued 
there.    McAlpin  v.  Stoddard,  54  Misc.  647,  105  Supp.  9. 

When  a  City  Court  judgment  is  sued  on  in  Municipal  Court,  and  judgment 
taken  by  default,  supplementary  proceedings  based  on  it  will  be  vacated  for 
want  of  jurisdiction.     Gillespie  v.  Armstrong,  58  Misc.  310,  109  Supp.  672. 

An  order  for  the  examination  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution,  made  by  a  justice  of  the  City  Court  of  the  city  of  New 
York  a  short  time  before  his  resignation,  is  sufficient  to  require  the  judgment 
debtor  to  attend  before  his  successor  in  office,  sitting  at  the  same  term  of  the 
court  and  at  the  time  and  place  designated  in  the  order.  Dodge  v.  Albers,  54 
Misc.  37. 
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An  affidavit  for  the  institution  of  supplementary  proceedings,  upon  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  which  has  been  docketed 
in  the  county  clerk's  office,  sufficiently  establishes  the  jurisdiction  of  the  court 
in  which  the  judgment  was  recovered  if  it  alleges  that  the  judgment  was  duly 
recovered  in  that  court.  Matter  of  Hottenroth  v.  Flaherty,  61  Misc.  108, 
112  Supp.  1111. 

Proceedings  supplementary  to  execution,  under  an  order  for  the  examina- 
tion of  a  judgment  debtor  made  by  a  judge  of  the  City  Court  of  the  city  of 
New  York,  may  be  continued  before  another  judge  of  the  same  court.  Code 
Civ.  Pro.,  §  26. 

Where  an  order,  granted  by  a  judge  of  the  City  Court  of  the  city  of  New 
York,  to  show  cause  why  a  judgment  debtor's  default  in  supplementary  pro- 
ceedings should  not  be  opened,  is  made  returnable  before  him  "  or  one  of  the 
justices  of  this  court,  at  a  Special  Term  chambers  thereof,"  the  words  quoted 
may  be  regarded  as  surplusage  and  the  refusal  of  the  judge  to  resettle  the 
order  will  not  be  disturbed ;  but  his  order  opening  the  default,  appearing  to  be 
a  court  order,  will  be  modified  so  as  to  be  in  form  a  judge's  order.  Matter  of 
Morrison,  49  Misc.  464,  98  Supp.  853. 

The  present  Municipal  Court  of  the  city  of  New  York  is  simply  a  continua- 
tion of  the  former  district  courts,  and  the  provisions  of  section  2434  of  the 
Code  of  Civil  Procedure  relating  to  supplementary  proceedings  upon  judg- 
ments recovered  in  district  courts  are  now  applicable  to  judgments  recovered 
in  the  Municipal  Court. 

The  provisions  of  section  2434  of  the  Code  of  Civil  Procedure  are  to  be 
read  in  connection  with  section  261  of  the  Municipal  Court  Act,  as  if  they 
constituted  one  statute;  and,  under  these  provisions,  a  justice  of  the  City 
Court  of  the  city  of  New  York  has  jurisdiction  of  proceedings  supplementary 
to  execution  based  upon  a  judgment  of  the  Mimicipal  Court  which  has  been 
docketed  in  the  county  clerk's  office.  Matter  of  Hottenroth  v.  Flaherty,  61 
Misc.  108,  112  Supp.  1111. 

ARTICLE  III. 
ORDER  TO  EXAMINE  DEBTOR  AFTER  RETURN  OF  EXECUTION.     §§  2435,  2458,  24M. 

Subd.  1.  Who  entitled  to  the  remedy  and  against  whom,  1769. 

§  2458.    Upon  what  judgment  and  to  what  county,  the  execution  must  have  issued, 
1769. 

§  2461.  Proceedings  where  judgment  is  against  joint  debtors,  1770. 
Svbd.  2.  Return  of  the  execution,  1775. 

§  2435.  Order  to  examine  debtor  after  return  of  execution,  1775. 
Subd.  3.  The  affidavit,  1779. 
Suhd.  4.  The  order  and  proceedings  thereon,  1783. 

Subd.  I.    Who  Entitled  to  the  Remedy  and  Against  Whom.    §§  2458, 

2461. 
§  2458.     Upon  what  judgment  and  to  what  county  the  execution  must  have  issued. 

In  order  to   entitle   a.  judgment   creditor   to   maintain   either   of   the   special   proceedings 
Authorized   by   this    article,    the   judgment   must   have   been    rendered   upon    the    judgment 
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debtor's  appearance  or  personal  service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon  him  in  accordance  with 
section  four  hundred  and  thirty- six  of  the  Code  of  Civil  Procedure;  and  the  execution  must 
have  been  issued  out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the  time  of  the  com- 
mencement of  the  special  proceedings,  a  place  for  the  regular  transaction  of  business  in 
person;  or, 

3.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll  is  filed,  unless  the  execution  was  issued  out  of  a  court  other  than  that  in  which 
the  judgment   was   rendered,   and,  in   that   case,   to   the  sheriff  of   the   county   where   the 
transcript  of  the  judgment  is  filed. 
§  2461.    Proceedings  where  judgment  is  against  joint  debtors. 

Where  the  execution  was  issued  as  prescribed  in  section  nineteen  hundred  and  thirty-four 
or  section  nineteen  hundred  and  forty-one  of  this  act,  a  debt  due  to,  or  other  personal 
property  owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly  with  the  defend- 
ants summoned,  or  with  any  of  them,  may  be  reached  by  a  special  proceeding,  instituted  as 
prescribed  in  this  article,  and  founded  upon  the  judgment. 

Section  2458  is  in  accordance  with  Bartlett  v.  McNeil,  60  N.  Y.  53,  to  tlie 
effect  that  the  debtor  must  have  been  personally  served  or  appeared  in  the 
action,  or  the  proceedings  cannot  be  had. 

As  a  party  by  executing  a  recognizance  agrees  to  the  entry  of  judgment  in 
case  of  forfeiture,  it  is  equivalent  to  an  appearance  in  an  action  within  the 
meaning  of  section  2458,  and,  therefore,  supplementary  proceedings  may  be 
based  upon  an  execution  issued  upon  a  judgment  entered  on  the  forfeiture  of 
a  recognizance,  although  process  was  not  served,  and  the  defendant  did  not 
appear.  People  v.  Cowan,  146  K  Y.  348,  69  St.  Eep.  185,  rev'g  6  St.  Eep. 
11,  31  Supp.  427.  As  section  3017  of  the  Code  requires  that  an  execution 
upon  a  justice's  judgment  which  has  been  docketed  in  the  County  Court  must 
be  issued  by  the  county  clerk,  it  follows  that  where  the  execution  upon  such 
justice's  judgment  was  docketed  and  issued  out  of  the  County  Court,  such 
execution  is  a  nullity,  and  proceedings  for  the  examination  of  the  judgment 
debtor  founded  thereon  are  fatally  defective.  Merritt  v.  Judd,  18  Civ.  Pro. 
160,  9  Supp.  491.  But  see  Bariether  v.  Brosche,  19  Civ.  Pro.  446.  An  ex- 
ecution required  as  the  basis  of  supplementary  proceedings  is  the  execution 
stated  in  section  2458,  and  a  compliance  with  the  provisions  of  section  1252 
of  the  Code  of  Civil  Procedure  will  not  authorize  the  institution  of  supple- 
mentary proceedings,  unless  the  requirements  of  section  2458  exist.  Im- 
porters &  Traders'  Bank  v.  Quackenhush,  144  IST.  Y.  651,  71  St.  Eep.  280. 

An  insurance  agent  having  a  desk  in  the  office  of  the  company  has  there  a 
place  for  the  transaction  of  business  within  the  intent  of  section  2458  in  the 
absence  of  proof  that  he  is  continuously  absent  from  such  office  by  the  require- 
ments of  his  business.  The  words  "  an  office  "  for  the  transaction  of  business 
in  person  is  equivalent  to  "  a  place  "  for  the  transaction  of  business  in  person. 
Batcheldor  v.  Nugent,  23  Civ.  Pro.  178,  24  Supp.  828. 
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An  allegation  in  an  affidavit  that  an  execution  was  issued  to  a  county  in 
which  the  judgment  debtor  then  had  an  office  and  place  for  the  transaction  of 
its  business  is  not  sufficient  under  the  Code  of  Civil  Procedure,  section  2458, 
which  requires  the  issue  of  an  execution  to  the  place  where  the  judgment 
debtor  had  a  place  for  the  regular  transaction  of  business  in  person  at  the  time 
of  the  commencement  of  the  special  proceeding.  Solomon  v.  Rosenfeld  & 
Co., -114  Supp.  770,  1  Civ.  Pro.  N.  S.  4. 

The  place  where  a  school  teacher  is  employed  is  the  "  place  for  the  regular 
transaction  of  business  in  person  "  within  the  meaning  of  the  Code  of  Civil 
Procedure,  section  2458,  subdivision  1,  and  supplementary  proceedings  may 
be  instituted  against  her  on  an  execution  to  the  county  where  the  school- 
house  is  located.     Burhe  v.  Burhe,  27  Misc.  684,  58  Supp.  676. 

Code  of  Civil  Procedure,  section  2458,  providing  that  to  sustain  the  issue 
of  an  order  for  the  examination  of  a  judgment  debtor  in  supplementary  pro- 
ceeding, an  execution  must  have  issued  to  the  sheriff  of  the  county  where  the 
debtor  resided  at  the  time  of  the  issuance  of  the  order,  does  not  limit  the 
"  residence  "  to  the  permanent  residence  of  the  debtor,  but  includes  a  tem- 
porary or  summer  residence.  Matter  of  Roivland,  21  App.  Div.  172,  47 
Supp.  493 ;  aff'd  without  opinion,  154  N.  Y.  777. 

Where  a  judgment  debtor  has  his  permanent  residence  in  Hamilton  county, 
but,  for  a  period  of  three  or  four  years,  has  hired  lodgings  in  the  city  of  New 
York  from  month  to  month  and  has  occupied  such  lodging  from  time  to  time, 
the  issuing  of  an  execution  to  the  sheriff  of  New  York  county  is  sufficient, 
under  the  Code  of  Civil  Procedure,  section  2458,  to  authorize  the  institution 
of  supplementary  proceedings  against  the  judgment  debtor.  Matter  of  Base, 
87  App.  Div.  240,  84  Supp.  276. 

It  is  not  sufficient  service  of  an  order  in  supplementary  proceedings,  by 
which  a  foreign  corporation  is  required  to  make  discovery  on  oath  concerning 
its  property,  to  deliver  such  order  to  a  person  designated  by  the  corporation 
as  one  upon  whom  a  summons  might  be  served  in  accordance  with  the  Gen- 
eral Corporation  Law  and  section  432  of  the  Code,  but  such  service  must  be 
made  in  accordance  with  section  2452  of  the  Code  upon  an  officer  of  the  cor- 
■  poration.  Matter  of  Meyer  v.  Consol.  Ice  Co.,  196  N.  Y.  471,  aff'g  132  App. 
Div.  265,  116  Supp.  906.' 

A  foreign  corporation  having  a  place  of  business  and  agency  within  the 
State  cannot  be  examined  in  supplementary  proceedings,  even  after  the  ap- 
pointment of  a  receiver  in  the  corporation's  own  State,  and  the  appointment 
of  an  ancillary  receiver  in  this  State.  Matter  of  Vietor,  20  Misc.  289,  45 
Supp.  800,  rev'g  20  Misc.  13,  44  Supp.  603. 

After  a  judgment  has  ceased  to  be  a  lien  upon  real  property  by  the  expira- 
tion of  ten  years  there  can  be  no  examination  of  the  judgment  debtor  in  pro- 
ceedings supplementary  to  execution  where  the  iudgment  creditor  has  merely 
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revived  the  lien  of  the  judgment  under  section  1252  of  the  Code  of  Civil  Pro- 
cedure as  to  part  of  the  debtor's  real  property.  This,  because  supplementary 
proceedings  being  a  substitute  for  the  creditor's  bill  as  formerly  used  in 
chancery,  he  must,  before  resorting  thereto,  exhaust  his  legal  remedies,  and 
although  his  execution  may  have  been  returned  partially  unsatisfied  he  has 
failed  to  exhaust  his  legal  remedy  against  all  of  the  debtor's  property.  Belfer 
V.  Ludlow,  144  App.  Div.  746. 

An  assignee  of  a  judgment  may,  in  the  name  of  his  assignor,  institute  sup- 
plementary proceedings.  Maigille  v.  Leonard,  102  App.  Div.  367,  92  Supp. 
656;  afE'd  without  opinion,  181  N.  Y.  558. 

The  assignee  of  a  judgment  may  take  these  proceedings,  and  this  is  true 
even  though  he  take  the  assignment  after  return  of  execution.  Ross  v.  Gluss- 
man,  3  Sandf.  676;  Frederick  v.  Decker,  18  Hovsr.  96;  Orr's  Case,  2  Abb. 
457;  King  v.  Kirby,  28  Barb.  49;  Crill  v.  Kommeyer,  56  How.  276.  The 
personal  representatives  of  a  deceased  party  may  take  the  proceedings  at  any 
time  within  five  years  after  the  entry  of  judgment.  Collier  v.  DeRevere,  7 
Hun,  61 ;  Scott,  v.  Durfee,  59  Barb.  390,  n.  See  section  1376  on  this  point. 
The  judgment  presumptively  belongs  to  the  executor  of  plaintiif  {Collier  v. 
DeRevere,  supra),  and  the  representative  of  a  deceased  creditor,  in  whose  life- 
time an  execution  was  returned  unsatisfied,  may,  on  showing  that  fact  and 
letters  of  administration.  Have  an  order.  Walker  v.  Donovan,  53  How.  3. 
An  attorney  who  has  a  lien  on  a  judgment  for  costs  and  interest  may  resort  to 
supplementary  proceedings,  but  the  affidavit  should  show  the  fact  of  the  lien. 
Russell  V.  Somerville,  4  Law  Bull.  3.  After  the  death  of  plaintiff  the  attorney 
who  obtained  the  judgment  has  no  authority  to  institute  proceedings;  they 
must  be  taken  in  the  name  of  the  personal  representatives,  otherwise  they  are 
void.    Amore  v.  LaMothe,  5  Abb.  IST.  C.  146. 

A  receiver  of  a  corporation  may  institute  proceedings  in  the  name  of  the 
corporation  after  it  has  ceased  to  exist,  and  procure  the  appointment  of  a  re- 
ceiver of  the  judgment  debtor's  property.  Wright  v.  Nostrand,  94  N.  Y.  31. 
An  attorney,  employed  to  collect  a  claim,  has  power,  by  virtue  of  his  original 
retainer,  after  he  obtains  judgment,  to  institute  supplementary  proceedings 
thereon,  and  to  procure  the  appointment  of  a  receiver.  Ward  v.  Roy,  69 
]Sr.  Y.  96.  The  ground  on  which  this  ruling  is  placed  is  that  it  is  a  proceed- 
ing in  the  suit.  In  Moore  v.  Taylor,  40  Hun,  56,  without  referring  to  the 
case  just  cited,  and  on  the  authority  of  Lv^k  v.  Hastings,  1  Hilt.  653,  and 
Egan  v.  Rooney,  38  How.  121,  it  is  said  that  the  authority  of  the  attorneys 
for  plaintiff  ceased  on  the  entry  of  judgment,  and  after  that  plaintiff  could 
employ  another  attorney  without  substitution,  and  the  fact  of  a  lien  on  the 
judgment  does  not  entitle  the  attorneys  to  carry  on  the  proceedings. 

The  proceedings  are  authorized  where  the  execution  is  against  an  infant 
judgment  debtor.     The  regularity  of  the  judgment  cannot  be  inquired  into 
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collaterally.  Lederer  v.  Wirenfeld,  49  How.  403.  But  the  proceeding  can- 
not be  taken  against  a  foreign  minister  or  consul.  They  are  under  the  ex- 
clusive jurisdiction  of  the  Federal  courts.  Orvffln  v.  Dominguez,  2  Duer, 
656.  Nor  against  a  corporation.  Hinds  v.  C.  &  R.  R.  Co.,  10  How.  487; 
Hammond  v.  H.  R.  Iron  Gd-,.,  11  How.  29;  Sherwood  v.  Buffalo  &  N.  Y. 
R.  R.  Co.,  12  How  136,  and  §  2463,  Code  Civ.  Pro.  Nor  against  a  trus- 
tee personally  upon  a  judgment  against  him  in  his  representative  capacity. 
In  re  Jung,  16  Wkly.  Dig.  563.  At  least  not  until  it  appears  there  is  no 
fund  that  can  be  reached.    Felt  v.  Dorr,  29  Plun,  14. 

Supplementary  proceedings  cannot  be  brought  upon  a  judgment  recovered 
against  executors  under  the  Code  of  Civil  Procedure,  section  1822. ,  Collins 
V.  Beehe,  54  Hun,  318,  27  St.  Kep.  4,  7  Supp.  442. 

The  Code  provisions  relating  to  proceedings  supplementary  to  execution 
are  not  available  in  aid  of  an  execution  upon  a  judgment  recovered  against 
an  executor  or  administrator  in  his  representative  capacity.  Bartorelli  v. 
Ezagni,  64  Misc.  115,  118  Supp.  46. 

Nor  can  a  person  maintain  the  proceedings  against  himself  in  a  represen- 
tative capacity.  The  proceedings  are  necessarily  collusive  and  void.  Mat- 
ter of  Livingston,  27  Hun,  607. 

A  trustee  against  whom  a  judgment  has  been  rendered  may  be  examined 
in  supplementary  proceedings.  Matter  of  Gough,  31  App.  Div.  807,  52 
Supp.  627. 

Proceedings  cannot  be  maintained  in  the  County  Court  on  a  judgment  of  a 
justice's  court,  where  the  transcript  was  not  filed  with  the  county  clerk  until 
more  than  six  years  after  the  recovery  of  the  judgment,  as  the  same  had  thus 
become  barred  by  the  Statute  of  Limitations.  Davidson  v.  Horn,  47  Hun,  51. 
Proceedings  may  be  based  upon  an  order  which  directs  a  purchaser  at  a 
judicial  sale  to  pay  an  ascertained  amount  upon  the  refusal  of  such  pur- 
chaser to  complete  his  purchase,  and  a  receiver  may  be  appointed  therein 
and  may  maintain  an  action  to  set  aside  a  fraudulent  conveyance  of  the 
debtor.    Lydecher  v.  Smith,  44  Hun,  454. 

Where  an  execution  was  issued  by  a  county  clerk  upon  the  judgment  of  a 
justice's  court  at  the  request  of  executors,  it  does  not  prejudice  supplemen- 
tary proceedings  subsequently  taken  thereon,  that  the  execution  was  not  in- 
dorsed as  having  been  issued  by  executors.  Deyo  v.  Borley,  43  St.  Rep.  638, 
18  Supp.  300.  The  fact  that  an  execution  upon  a  district  court  judgment, 
of  which  a  transcript  was  docketed  in  the  county  clerk's  oiEce,  was  issued  by 
the  plaintiff's  attorney,  and  was  not  issued  or  indorsed  by  the  county  clerk, 
is  not  an  irregularity  which  deprives  the  court  of  jurisdiction  in  supplemen- 
tary proceedings.  Bariether  v.  Brosche,  19  Civ.  Pro.  446,  13  Supp.  561. 
But  see  Merritt  v.  Judd,  18  Civ.  Pro.  160,  supra. 
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Supplementary  proceedings  may  be  had  on  a  judgment  of  the  Municipal 
Court,  based  on  substituted  service  of  the  summons.  Matter  of  Coiton,  55 
Misc.  321,  105  Supp.  347. 

Supplementary  proceedings  may  be  maintained  against  a  judgment  debtor 
whose  given  name  is  unknown,  if  he  has  been  properly  served  and  sued  by 
a  fictitious  name.     Smith  &  Co.  v.  J osephson,  56  Misc.  120. 

A  judgment  of  the  Supreme  Court  reversing  a  judgment  of  the  County 
Court  which  aiSrms  a  justice's  judgment,  may,  under  the  Code  of  Civil  Pro- 
cedure, section  1345,  be  filed  by  certified  copy  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  inferior  court  is  situated,  and  becoine  the  basis  of 
supplementary  proceedings  in  the  County  Court.  Short  v.  Scutt,  57  Supp. 
393. 

A  judgment  rendered  in  the  New  York  Municipal  Court  for  a  sum  less 
than  $25,  excluding  the  costs,  but  more  than  $25,  including  the  costs,  a  tran- 
script whereof  was  duly  filed  and  docketed  in  the  office  of  the  clerk  of  the 
county  of  New  York,  is  a  lien  on  real  estate  and  upon  the  return  of  an  execu- 
tion thereon  unsatisfied  supplementary  proceedings  may  be  had.  Mede  v. 
Meyer,  55  Misc.  621,  105   Supp.  957. 

Costs  awarded  in  an  order  or  judgment  in  the  Appellate  Division  may  be 
the  basis  of  supplementary  proceedings.  Matter  of  Sirrett,  25  Misc.  89, 
54  Supp.  666. 

Supplementary  proceedings  may  be  taken  upon  a  judgment  for  costs  only, 
rendered  against  a  plaintiff.     BivrJce  v.  Burke,  27  Misc.  684,  58  Supp.  676. 

The  amendment  to  section  2432,  made  by  chapter  176  of  the  Laws  of 
1896,  allowing  supplementary  proceedings  to  a  person  to  whom  costs  are 
awarded  in  a  special  proceeding,  only  confers  that  right  where  costs  are 
awarded  by  the  final  order  and  does  not  authorize  the  remedy  of  collecting 
costs  which  are  given  by  an  interlocutory  order  in  an  action.  Matter  of 
Stoddard,  128  App.  Div.  759,  113  Supp.  157. 

Under  section  2463  of  the  Code  of  Civil  Procedure,  as  amended  by  chap- 
ter 278  of  the  Laws  of  1908,  proceedings  supplementary  to  execution  may 
be  maintained  against  a  domestic  corporation.  Rahhe  v.  Astor  Trust  Co., 
61  Misc.  650,  114  Supp.  131,  1  Civ.  Pro.  22. 

The  docket  of  a  judgment  of  the  United  States  court  with  the  county  clerk 
does  not  authorize  the  proceeding.  Tomphitis  v.  Purcell,  12  Hun,  662 ;  cited 
with  approval,  Oaodyear  Dental  Vulcanite  Co.  v.  Frisselle,  22  Hun,  174.  And 
the  proceedings  cannot  be  maintained  against  a  judgment  debtor  under  ar- 
rest on  an  execution  on  the  same  judgment,  since  the  taking  of  the  body  is, 
for  the  time  being,  a  satisfaction  of  the  judgment.  McGuinty  v.  Herrick. 
5  Wend.  240 ;  Chapman  v.  Halt,  11  Wend.  41 ;  Coo'pers  v.  Bigalow,  1  Cow.  56. 

Where  a  judgment  was  recovered  fifteen  years  before  the  proceedings,  and 
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execution  issued  fourteen  years  before,  proceedings  could  not  be  maintained 
OD  return  of  an  execution  issued  without  leave  of  court.  Belknap  v.  Has- 
hrouch,  13  Abb.  418,  n.  Where  an  execution  had  been  issued  and  returned 
ten  years  previously,  the  order  was  held  regular,  though  there  was  another 
execution  outstanding  not  returned.     Owen  v.  Dwpignac,  17  How.  512. 

An  order  in  an  action  for  separation  directing  the  defendant  to  pay  a 
weekly  sum  for  plaintiff's  support  during  the  pendency  of  the  action  is  not 
enforceable  by  execution  under  the  Code  of  Civil  Procedure,  section  779,  and 
supplementary  proceedings  cannot  be  based  upon  such  an  execution.  Weher 
v.  ^Yeher,  93  App.  Div.  149,  87  Supp.  519. 

A  general  assignment  for  the  benefit  of  creditors  neither  stays  nor  sus- 
pends the  remedies  of  the  assignor's  creditors. 

Although  a  judgment  debtor  makes  a  general  assignment  for  the  benefit  of 
creditors,  the  judgment  creditor  is  still  at  liberty  to  examine  him  in  supple- 
mentary proceedings  as  to  any  property  he  may  have  and  to  discover  the 
circumstances  under  which  he  transferred  it,  including  the  general  assign- 
ment.   Matter  of  Eutaced  Co.,  137  App.  Div.  716,  122  Supp.  454. 

Subd.  2.     Return  of  the  Execution.    §  2435. 

§  2435.     Order  to  examine  debtor  after  return  of  execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execu- 
tion against  property,  issued  upon  a  judgment,  as  prescribed  in  §  3458  of  this  act,  or, 
in  case  of  an  order  issued  in  the  same  manner  so  far  as  the  provisions  of  said  section 
can  be  applied  in  substance,  the  creditor  under  such  judgment  or  order,  upon  proof  of  the 
facts,  by  aifidavit  or  other  competent  written  evidence,  is  entitled  to  an  order,  requiring  the 
debtor  under  the  judgment  or  order,  to  attend  and  be  examined  concerning  his  property, 
at  a  time  and  place  specified  in  the  order. 

In  proceedings  under  section  2435  it  is  an  essential  requirement  that  an 
execution  has  been  returned  wholly  or  partially  unsatisfied;  and  the  objection 
that  such  execution  was  not  returned  before  the  granting  of  the  order  is  not 
waived  by  the  debtor's  appearance  and  submission  to  examination,  for  the 
defect  is  a  jurisdictional  one.  Jennings  v.  Lancaster,  15  Misc.  444,  37  Supp. 
196,  72  St.  Eep.  667. 

Prior  to  the  granting  of  an  order  to  examine  a  judgment  debtor  in  pro- 
ceedings supplementary  to  execution,  an  execution  must  have  issued  to  the 
sheriff  of  the  county  of  the  judgment  debtor's  residence  as  provided  in  sec- 
tion 2435  of  the  Code  of  Civil  Procedure.  Katz  v.  Kosower,  63  Misc.  25, 
117  Supp.  316. 

Proceedings  supplementary' to  execution  took  the  place  of  a  bill  of  discovery 
which  would  only  lie  where  the  judgment  creditor  had  exhausted  his  legal 
remedy,  and  the  issue  of  a  valid  execution  and  its  return  unsatisfied  are  still 
prerequisites  to  obtaining  the  benefit  of  this  remedy  under  the  Code  of  Civil 
Procedure.  Limer  v.  Toplitz,  86  App.  Div.  1,  83  Supp.  423;  aff'd,  177 
N.  Y.  559. 
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An  execution  returned  less  than  sixty  days  may  be  the  basis  of  an  order  in 
supplementary  proceedings,  until  such  return  is  set  aside.  Highroch  Knit- 
ting Co.  V.  Bronner,  18  Misc.  631,  43  Supp.  684;  aff'd,  29  App.  Div.  627. 

The  execution  must  be  actually  returned  before  proceedings  can  be  taken 
under  the  first  subdivision,  and  the  remedy  on  the  execution  should  be  really 
exhausted.  Engle  v.  Bonneau,  2  Sandf.  679 ;  Livingston  v.  Cleveland,  5 
How.  396;  Sapkett  v.  Neivton,  10  How.  560;  Fenton  v.  FUgg,  24  How.  499; 
Tyler  v.  Whitney,  33  Barb.  327.  But  the  sheriff  need  not  keep  the  execu- 
tion sixty  days;  he  may  return  it  at  any  time  within  that  period,  and  pro- 
ceedings may  be  taken  thereon  at  once.  The  sheriff  is  presumed  to  have 
done  his  duty  in  searching  for  property.  Field  v.  Chapmanj  15  Abb.  434; 
Hart  v.  Sterns,  4  Wkly.  Dig.  540 ;  First  Nat.  Bank  of  Borne  v.  Bering,  8  id. 
261.  This  is  the  rule  even  though  the  sheriff  was  notified  the  debtor  had 
property.  Stoors  v.  Kelsey,  2  Paige,  418.  And  it  is  immaterial  whether 
the  return  was  at  the  request  of  the  creditor,  or  not,  unless  the  sheriff  has  by 
collusion  made  a  return  without  any  bona  fide  attempt  to  find  goods  subject 
to  levy.  Forbes  v.  Waller,  25  IST.  Y.  430.  Although  several  of  the  Supreme 
Court  decisions  have  held  the  contrary  doctrine,  they  must  be  regarded  as 
overruled  by  this  case.  The  return  of  the  sheriff  cannot  be  impeached  col- 
laterally, only  by  motion  to  set  it  aside.  Sperling  v.  Levy,  10  Abb.  426; 
Tyler  v.  Whitne.y,  33  Barb.  327 ;  Owen  v.  Dupignac,  9  Abb.  180.  See,  also, 
opinion  of  Judge  Smith  in  Forbes  v.  Waller,  supra,  and  Wright  v.  Nostrand, 
94  ]Sr.  Y.  31. 

Where  the  judgment  creditor  procured  an  order  about  two  hours  before  the 
return  was  actually  filed,  having  reason  to  suppose  the  return  was  actually 
filed,  the  fraction  of  a  day  was  disregarded  and  the  order  held  valid. 
Jones  V.  Porter,  6  How.  286.  See  Blydenburgh  v.  Cotheal,  5  How.  200, 
holding  the  same  rule  as  to  filing  of  judgment-roll  and  appeal  therefrom. 
So  the  creditor  was  held  entitled  to  an  order  where  an  execution  was 
returned  and  a  judgment-roll  was  afterward  amended  by  reason  of  the  reduc- 
tion of  the  judgment  without  issuing  another  execution.  Sluyter  v.  Smith, 
15  Super.  Ct.  673.  In  Ma/rx  v.  SpauMing,  35  Hun,  478;  s.  c,  16  Abb. 
]ST.  C.  309,  aff'd,  99  IsT.  Y.  675,  the  sheriff  returned:  "  In  pursuance  of  the 
demand  of  the  plaintiff's  attorneys  I  make  the  following  return  to  the  within 
execution;  I  have  collected  nothing  under,  and  have  not  found  any  personal 
property  out  of  which  the  said  execution,  or  any  part  of  the  same,  can  be  made ; 
but  I  have  thereunder  levied  on  the  real  estate  mentioned  in  the  annexed  notice 
of  the  sale,  and  have  advertised  the  same  for  sale,  as  in  said  notice  provided;  I 
have  found  no  other  property  out  of  which  to  satisfy  the  same."  This  return  was 
held  insufficient  to  authorize  the  proceedings  after  return  of  execution.  How- 
ever, in  Fdrbes  v.  Spaulding,  52  Super.  Ct.  166;  8  Civ.  Pro.  135,  upon  the 
same  return,  it  was  held  that  the  execution  was  returned  unsatisfied  within 
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the  meaning  of  this  section,  and  that  plaintiff  was  entitled  to  an  order  for 
the  examination  of  the  defendant.  Where  process  was  only  served  on  one 
partner  and  judgment  and  execution  had  against  all,  a  return,  nulla  bona, 
held  to  exhaust  the  remedy.  PerMns  v.  Kendall,  3  Civ.  Pro.  240.  Where 
it  appeared  more  than  sixty  days  had  expired  since  issuing  execution  and  the 
judgment  remained  unsatisfied,  it  was  presumed  the  sheriff  had  done  his 
duty  and  to  have  returned  the  execution.  Bean  v.  Tonnele,  1  Civ.  Pro.  33. 
Proceedings  supplementary  may  be  taken  immediately  after  due  return 
of  execution  unsatisfied.  Engle  v.  Bonneau,  2  Sandf.  679 ;  Livingston  v. 
Cleaveland,  5  Plow.  396;  Forles  v.  Waller,  25  N.  Y.  430.  The  limitation 
in  the  section  to  ten  years  renders  obsolete  Owen  v.  Dupignac,  9  Abb.  180 ; 
Belknap  v.  Hasbrouck,  13  Abb.  418;  Driggs  v.  Williams,  15  Abb.  477.  The 
latter  case  may,  however,  be  regarded  as  authority  for  the  proposition  that  if 
proceedings  are  legally  instituted  on  a  judgment  before  the  lapse  of  twenty 
years  from  its  recovery,  they  do  not  abate  upon  the  expiration  of  twenty 
years.  Proceedings  may  be  instituted  within  ten  years  after  return  of  execu- 
tion against  property,  though  more  than  ten  years  have  elapsed  since  the 
return  of  a  former  execution.     Levy  v.  Kirhy,  51  Super.  Ot.  69. 

The  mere  return  of  an  execution  inside  of  the  sixty  days  fixed  by  law, 
even  though  made  at  the  suggestion  or  request  of  the  plaintiff's  attorney, 
does  not  invalidate  or  vitiate  such  return.  In  order  to  accomplish  such  lat- 
ter result  there  must  be  present  some  other  element,  such  as  collusion  be- 
tween the  plaintiff  and  the  sheriff,  or  intentional  omission  to  attempt  to  col- 
lect such  execution.  Highroch  Knitting  Co.  v.  Bronner,  18  Misc.  631,  43 
Supp.  684. 

So  long  as  the  return  of  an  execution  stands,  it  is  a  sufficient  basis  for  an 
order  in  supplementary  proceedings,  and  the  latter  should  not  be  set  aside. 
Highroch  Knitting  Co.  v.  Bronner,  18  Misc.  631. 

An  order  for  the  examination  of  a  judgment  debtor  was  granted  upon  an 
affidavit  that  execution  had  been  issued  and  returned  unsatisfied.  It  appeared 
that  the  deputy  sheriff  had  made  an  entry  of  the  return  of  the  execution  the 
day  the  order  was  granted,  though  the  return  was  not  docketed  until  the  day 
after.  Held,  that  the  order  for  the  examination  in  supplementary  proceed- 
ings should  not  be  vacated.  Ldsner  v.  Toplitz,  86  App.  Div.  1,  83  Supp. 
423 ;  aff'd,  177  N.  Y.  559. 

Where,  pending  a  divorce  action,  the  wife  has  issued  execution  upon  an 
order  allowing  her  alimony  she  cannot,  before  the  return  of  the  execution, 
maintain  supplementary  proceedings  against  her  husband  in  aid  of  such  exe- 
cution.    Ostrom  V.  Ostrom,  38  Misc.  232,  77  Supp.  594. 

The  fact  that  the  judgment  debtor  owned  real  estate  which  was  so  incum- 
bered that  nothing  would  be  realized  upon  execution  sale  thereof  does  not 
justify  an  order  vacating  an  order  for  examination  of  the  judgment  debtor  in 
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supplementary  proceedings.  The  sheriff's  return  of  the  execution,  until  im- 
peached, is  conclusive.     Moloney  v.  Klein,  116  App.  Div.  790,  102  Supp.  43. 

The  examination  of  a  judgment  debtor  cannot  be  denied  merely  because  he 
shows  that  he  has  real  property  subject  to  levy.  Eleventh  Ward  Bank  v. 
Heather,  22  Misc.  87,  48  Supp.  449,  rev'g  21  Misc.  539,  47  Supp.  718, 
81  St.  Eep.  718. 

Supplementary  proceedings  must  be  brought  within  ten  years  from  the 
first  execution  upon  the  judgment,  and  the  time  cannot  be  extended  by  show- 
ing a  second  execution.  Baumler  v.  Aclcermcm,  63  Hun,  40,  43  St.  Rep.  87, 
17  Supp.  436. 

Subdivision  7  of  section  382,  Code  of  Civil  Procedure,  which  provides  that 
an  action  upon  a  judgment  in  a  court  not  of  record  must  be  brought  within 
ten  years,  does  not  apply  to  supplementary  proceedings  issued  upon  execu- 
tion of  a  justice's  court.  Such  proceedings  may  be  brought  on  such  judg- 
ment any  time  within  ten  years  after  its  rendition.  Green  v.  Hauser,  18  Civ. 
Pro.  354,  31  St.  Eep.  17,  9  Supp.  660.  See,  also.  Bait  v.  Haicser,  57  Hun, 
567,  33  St.  Eep.  343,  10  Supp.  397,  19  Civ.  Pro.  7,  210.  The  objection  that 
the  right  to  bring  proceedings  is  barred  by  limitation  must  be  taken  before 
the  appointment  of  a  receiver.  Bolt  v.  Hauser,  19  Civ.  Pro.  7,  10  Supp.  397. 
The  requirement  that  the  proceedings  must  be  instituted  within  ten  years  from 
the  return  of  the  execution  unsatisfied  applies,  although  the  right  accrued 
before  the  Code  of  Civil  Procedure  was  enacted.  Conyngham  v.  Duffey,  125 
K  Y.  200,  34  St.  Eep.  736 ;  MvGuire  v.  Hudson,  41  St.  Eep.  295,  16  Supp. 
392 ;  Cleveland  v.  Johnson,  5  Misc.  484,  26  Supp.  734.  The  right  to  insti- 
tute the  proceedings  is  barred  ten  years  after  the  return  of  the  first  execu- 
tion in  the  absence  of  new  proceedings  to  revive  it.  Importers  &  Traders' 
Bank  v.  Quachenbush,  143  N.  Y.  567,  63  St.  Eep.  624,  rev'g  80  Hun,  111, 
61  St.  Eep.  750,  30  Supp.  35. 

Even  if  an  execution  be  the  first  one  issued  to  the  county  of  the  debtor's 
residence,  yet,  supplementary  proceedings  will  no.t  lie,  if  such  execution  is 
issued  more  than  ten  years  after  the  recovery  of  the  judgment.  Importers  & 
Traders'  Banh  v.  Quachenbush,  144  IST.  Y.  651,  71  St.  Eep.  280.  The  ten- 
year  limitation  in  supplementary  proceedings  is  not  stayed  by  an  adjudication 
in  bankruptcy  against  the  judgment  debtor.  Cleveland  v.  Johnson,  5  Misc. 
484,  26  Supp.  734.  Where  an  execution  upon  a  judgment  was  issued  with- 
out leave  of  the  court  more  than  five  years  after  the  entry  of  the  judgment, 
supplementary  proceedings  instituted  thereon  will  be  vacated.  Aultman  & 
Taylor  Co.  v.  Syme,  87  Hun,  295,  68  St.  Eep.  311,  34  Supp.  379. 

Under  section  2435  authorizing  a  judgment  creditor  to  institute  proceedings 
supplementary  to  execution  "  at  any  time  within  ten  years  after  the  return 
wholly  or  partly  unsatisfied  of  an  execution  against  property,"  an  execution 
which  is  effective  to  exhaust  the  remedy  at  law  is  intended;  and  so  it  is  not 
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enough  that  forms  are  observed  by  the  return  of  an  execution  which  is  not 
effective  to  reach  all  of  the  debtor's  property,  and  the  right  does  not  arise 
unless  at  the  time  of  issuing  the  execution  the  creditor  had  a  judgment  which 
was  a  lien  on  the  debtor's  real  estate  and  chattels  real,  so  that  the  execution 
could  reach  them  as  well  as  his  personal  property.  /.  £  T.  N.  Bank  v.  Qitack- 
enhush,  143  K  Y.  567,  rev'g  80  Hun,  111,  30  Supp.  35. 

Subd.  3.    The  Affidavit.    (See  also  Authorities  under  §  2435,  subd  2, 

supra.) 

An  affidavit  for  examination  of  a  judgment  debtor  sufficiently  shows  the 
court  in  which  the  judgment  was  rendered  where  it  is  entitled  in  the  Supreme 
Court,  and  states  that  the  judgment  "  was  rendered  and  perfected  in  this 
action."  Where  the  affidavit  states  the  filing,  of  the  transcript  on  the  same  day, 
it  will  be  presumed,  in  support  of  the  proceedings,  that  the  transcript  was 
filed  before  the  execution  was  issued.  Webster  v.  Sauen,  3  How.  N.  S.  320. 
It  was  held  at  an  early  date,  under  the  old  Code,  that  the  proceedings 
might  be  entitled  in  the  action.  Davis  v.  Turner,  4  How.  190.  And  that 
practice  has  been  followed  almost  without  question  or  criticism  under  the 
present  Code.  It  is,  however,  held  in  MUlilcen  v.  Thompson,  8  S't.  Rep.  106, 
that  proceedings  supplementary  to  execution  are  not  a  part  of  an  action,  and 
the  order  should  not  be  entitled  in  the  action.  If  the  judgment  upon  which 
supplementary  proceedings  are  taken  was  a  judgment  of  the  Supreme  Court, 
the  order  is  properly  entitled  in  the  Supreme  Court,  although  made  by  a 
county  judge.  Acherle  &  Gerard  Co.  v.  Partz,  39  St.  Rep.  17,  14  Supp. 
466,  22  Civ.  Pro.  382. 

The  fact  that  the  court  is  improperly  named  in  the  title  of  the  action  is 
not  a  substantial  objection  to  the  order.  Terry  v.  Bange,  30  St.  Rep.  285, 
9  Supp.  311,  18  Civ.  Pro.  288.  It  is  said  in  Scott  v.  Durfee,  59  Barb.  390, 
and  Collier  v.  DeRenere,  7  Hun,  61,  that  an  affidavit  is  not  necessary,  but 
an  affidavit  is  the  usual  written  evidence  on  which  the  order  is  sought.  The 
affidavit  may  be  made  by  the  judgment  creditor,  his  attorney,  or  agent.  Cop,- 
way  V.  HitcMns,  9  Barb.  378.  The  person  making  the  affidavit  must  be  in 
some  way  connected  with  the  matter  so  as  to  know  the  facts,  or  the  order 
will  be  set  aside.  Frederick  v.  Decker,  18  How.  96.  The  agent  should  show 
the  nature  of  his  agency.  Hawes  v.  Burr,  7  Robt.  452.  And  if  made  by 
an  assignee  the  affidavit  should  show  the  fact.  Idndsay  v.  Sherman,  5  How. 
308.  But  an  affidavit  by  one  who  describes  himself  as  attorney  of  the  plain- 
tiff, without  alleging  that  he  is  the  attorney,  is  sufficient.  Miller  v.  Adams, 
52  N.  Y.  409. 

An  affidavit  made  by  one  who  avers  that  he  is  an  attorney  associated  with 
the  attorneys  for  a  judgment  creditor  is  insufficient.     Beardsley  v.  Stone  Val- 
ley Distilling  Co.,  122  Supp.  686. 
Vol.  11  —  49 
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An  affidavit  upon,  which  an  order  for  examination  in  supplementary  pro- 
ceedings is  granted  must  be  made  by  the  judgment  creditor  himself,  or,  if 
made  by  another,  his  authority  to  act  for  the  judgment  creditor  must  appear 
upon  its  face,  except  where  the  affidavit  is  made  by  his  attorney-at-law,  in 
which  case  authority  is  presumed. 

An  affidavit  made  by  an  attorney  "  connected  with  the  office  "  of  the  judg- 
ment creditor's  attorney  is  insufficient  to  confer  jurisdiction  if  it  do  not 
show  that  the  judgment  creditor  authorized  the  proceeding.  Title  Ouarantee 
£  Trust  Co.  V.  Brown,  136  App.  Div.  843,  121  Supp.  891. 

The  affidavit  upon  which  an  order  is  granted  must  show  that  the  proceed- 
ings are  authorized  by  the  judgment  creditor.  Brown  v.  Walker,  28  St.  Eep. 
36,  8  Supp.  59. 

An  affidavit  for  an  order  for  a  second  examination  of  the  judgment  debtor 
must  state  the  facts  which  lead  the  creditor  to  believe  that  money  has  come 
into  the  debtor's  hands  since  the  first  examination.  Loses  v.  Allen,  17  Misc. 
275,  40  Supp.  349. 

A  judgment  creditor  is  not  permitted  to  harass  his  debtor  by  successive 
examinations  after  he  has  once  fully  examined  him;  a  second  order  will  not 
be  granted  unless  some  good  reason  be  given  therefor,  even  though  the  second 
application  be  founded  upon  another  judgment,  held  by  the  same  creditor 
against  the  same  debtor.     Canavan  v.  McAndrew,  20  Hun,  46. 

That  an  affidavit  of  the  judgment  creditor's  attorney,  on  which  an  order 
to  examine  the  judgment  debtor  was  obtained,  was  verified  before  the  attor- 
ney's law  partner  as  notary,  does  not  entitle  the  judgment  debtor  to  disregard 
the  order,  and  for  failure  to  appear  he  is  in  contempt,  though  it  seems  that 
the  order  might  have  been  vacated  for  the  irregularity.  Matter  of  Fancher, 
58  Misc.  11,  110  Supp.  157. 

The  affidavit  for  an  order  for  examination  must  show  that  the  execution 
was  issued  to  the  sheriff  of  the  county  in  which  debtor  resided,  or  had  a 
place  of  business  at  the  time  of  the  commencement  of  the  proceeding,  and 
the  statement  of  the  debtor's  residence  and  place  of  business  must  not  be  in 
the  disjunctive,  or  it  is  a  jurisdictional  defect,  not  cured  by  the  debtor's 
appearance.  Matter  of  Zelve  v.  Yroman,  22  Misc.  486,  50  Supp.  836,  84 
St.  Eep.  836. 

An  allegation  in  the  affidavit  on  an  application  for  an  order  in  supple- 
mentary proceedings  which  states  that  the  execution  was  "  delivered  to  the 
sheriff  of  Chemung  county  where  the  said  judgment  debtor  resided  and  yet 
resides,  or  has  at  the  time  of  the  commencement  of  these  proceedings,  an 
office  for  the  regular  transaction  of  business  in  person,"  is  insufficient  to 
justify  the  granting  of  an  order,  because  the  affidavit  is  in  the  alternative,  and, 
therefore,  alleges  neither  one  fact  nor  the  other.  Amxii  v.  'Wright,  55  Hun,. 
561,  29  St.  Eep.  425,  9  Supp.  15. 
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The  rule  requiring  an  averment  that  no  previous  application  has  been  made 
for  the  order  was  not  intended  to  apply  to  these  proceedings.  Schanch  v. 
Conover,  56  How.  437;  Bayer  v.  McDonald,  2  How.  Pr.  IST.  S.  119.  It  need 
not  appear  by  the  affidavit  that  the  judgment  debtor  has  property.  Hatch  v. 
Weyhurn,  8  How.  163. 

The  affidavit  should  specify  the  amount  remaining  unpaid,  and  although 
the  omission  to  do  so  does  not  deprive  the  judge  of  jurisdiction  to  grant  the 
order,  it  is  an  irregularity  which  furnishes  good  ground  for  the  debtor's 
motion  to  set  aside  the  order.     Douglas  v.  Maimer,  40  Hun,  75. 

To  authorize  the  examination  of  a  non-resident  of  the  county  it  must  appear 
that  defendant  has  a  place  in  the  city  for  the  transaction  of  business  in 
person  as  distinguished  from  transactions  through  his  agents.  Brown  v. 
Gump,  59  How.  507. 

The  proceedings  cannot  be  maintained  on  an  affidavit  which  does  not  cor- 
rectly describe  the  judgment.  This  defect  cannot  be  cured  by  amendment. 
Kennedy  v.  Weed,  10  Aibb.  62.  It  must  set  forth  that  the  judgment  has 
been  docketed,  and  that  the  transcript  was  filed  before  execution  issued. 
Hawes  v.  Burr,  7  Eobt.  452 ;  Simms  v.  Frier,  2  Law  Bull.  97.  This,  how- 
ever, only  on  execution  on  judgment  of  an  inferior  court.  Bingham,  v.  Dis- 
brow,  37  Barb.  24;  Kennedy  v.  Thorp,  3  Abb.  IST.  S.  131.  But  it  need  not 
allege  specifically  that  the  judgment  is  for  more  than  $25  if  the  fact  appear. 
Whitlock's  Case,  1  Abb.  320.  E'er  that  the  justice  had  jurisdiction  if  it 
shows  the  judgment  is  regular.  Conway  v.  Hitchins,  9  Barb.  378,  supra. 
Whether  it  must  state  the  execution  was  "  against  property."  McArthur  v. 
Lanshurgh,  1  Code  Rep.  N.  S.  211 ;  People  v.  Hulhurt,  5  How.  446. 

Where  the  trustee  of  an  express  trust  is  chargeable  with  costs  they  are 
payable  from  the  estate,  and  an  affidavit  in  supplementary  proceedings  that 
an  execution  against  his  property  "  as  assignee  "  has  been  returned  unsatis- 
fied is  not  sufficient,  as  it  does  not  sufficiently  appear  that  the  execution 
directed  the  sheriff  to  satisfy  the  judgment  out  of  the  trust  property  held  by 
the  assignee,  as  required  by  section  1371.     Felt  v.  Dorr,  29  Hun,  14. 

Where  an  affidavit  states  the  entry  of  a  judgment  in  the  clerk's  office,  and 
alleges  that  an  execution  was  duly  issued  thereon  and  delivered  to  the  sheriff, 
it  is  sufficiently  shown  that  such  execution  was  issued  out  of  a  court  of  record. 
Joyce  V.  Spafard,  9  Civ.  Pro.  342;  dism'd  without  opinion,  101  E".  Y.  657. 
If  the  afiidavit  states  that  the  judgment-roll  was  filed  in  the  county  of  the 
venue,  and  the  transcript  filed  and  docketed  in  another  county  to  which  the 
execution  was  issued,  such  affidavit  is  not  defective  in  omitting  to  state  a 
docket  of  the  judgment  in  the  first  county,  as  the  same  will  be  presumed 
from  the  fact  stated.  Ludlow  v.  Mead,  21  St.  Rep.  435,  3  Supp.  321.  The 
omission  of  the  judgment  creditor  to  write  his  office  and  place  of  address  on 
the  copy  of  the  afiidavit  and  order  is  a  mere  irregularity  and  does  not  vitiate 
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the  service  of  the  order,  nor  does  it  authorize  the  judge  making  the  order  to 
vacate  the  same  on  an  ex  parte  application.  Dorsey  v.  Cummings,  48 
Hun,  76. 

The  general  rule  is  that  the  order  need  not  set  out  the  facts  requisite  to 
give  jurisdiction.  People  v.  Oliver^  66  Barb.  570.  A  different  rule  is  held 
in  the  Common  Pleas.  Day  v.  Brosnan,  6  Abb.  N.  C.  312.  But  if  the  order 
attempts  to  recite-  the  facts  it  is  said  that  it  must  recite  them  correctly,  or  the 
order  will  be  set  aside  on  application.  Hatch  v.  Weyhum,  8  How.  163.  An 
order  which  states  no  place  where  the  judgment  debtor  is  to  appear  is  fatally 
defective.     Kelty  v.  Yerby,  31  How.  95. 

The  objection  that  the  affidavit  upon  which  an  order  for  the  examination  of 
the  judgment  debtor  was  obtained  states  the  amount  of  the  judgment  as  being 
$121,  to  which  it  was  reduced  upon  a  retaxation  of  costs,  instead  of  $148,  at 
which  it  was  originally  entered,  the  facts  being  known  to  the  judgment  debtor, 
will  not  avail  to  procure  the  order  to  be  set  aside. 

An  averment  that  the  judgment  was  "  duly  assigned  "  to  the  party  institut- 
ing the  proceeding  is  sufficient,  if  the  judgment  debtor  had  not  been  misled. 
Seeley  v.  Connors,  109  App.  Div.  279,  95  Supp.  1109. 

An  affidavit  based  upon  a  judgment  recovered  in  the  Municipal  Court  of 
the  city  of  Kew  York  and  docketed  with  the  county  clerk  is  sufficient  where  it 
alleges  the  issuance  of  an  execution  out  of  the  Supreme  Court,  as  it  will  be 
presumed  that  it  was  issued  by  the  county  clerk.  Jaques  v.  ^Y^llett,  104 
Supp.  500. 

An  affidavit  in  supplementary  proceedings  on  a  Municipal  Court  judgment 
which  alleges  that  execution  was  duly  issued  out  of  the  Supreme  Court,  New 
York  county,  is  sufficient  without  expressly  alleging  that  execution  was  issued 
by  the  county  clerk.     Sherl  v.  Eurzman,  60  Misc.  332. 

An  affidavit,  upon  a  motion  for  the  examination  of  a  judgment  debtor, 
which  alleges  that  the  debtor  is  the  owner  of  certain  real  property,  applicable 
to  the  payment  of  the  judgment,  and  that,  upon  demand,  he  unjustly  refuses 
to  so  apply  it,  but  does  not  state  any  facts  or  circumstances  from  which  it 
may  be  determined  whether  such  refusal  was  unjust,  or  whether  the  creditor's 
remedy  by  execution  is  not  adequate,  is  insufficient  to  justify  the  granting  of 
the  motion.     Matter  of  First  National  Bank,  52  App.  Div.  601,  65  Supp.  439. 

An  affidavit,  upon  which  is  founded  an  order  for  the  examination  of  a 
judgment  debtor  in  proceedings  supplementary  to  execution,  which  states 
that  the  execution  was  issued  to  the  county  "  where  said  judgment  debtor  has 
a  place  for  the  regular  transaction  of  business  ...  in  person  or  by 
agent,  as  deponent  is  informed  and  believes,"  is  fatally  defective.  Bank  of 
Port  Jefferson  v.  Darling,  102  App.  Div.  431,  92  Supp.  483. 

While  proceedings  supplementary  to  execution  are  special  proceedings,  they 
are  not  to  be  regarded  as  wholly  independent  of  and  unconnected  with  the 
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action  in  which  judgment  was  rendered,  and  whether  the  affidavit  on  which 
a  motion  made  in  the  New  York  City  Court  for  the  appointment  of  a  receiver 
must  set  forth  the  judicial  facts  sustaining  the  judgment,  quaere.  Happel  v. 
'Lippe,  48  Misc.  605,  95  Supp.  523. 

Subd.  4.    The  Order  and  Proceedings  Thereon. 

An  order  which  states  no  place  where  the  judgment  debtor  is  to  appear  is 
fatally  defective.  Kelty  v.  Yerby,  31  How.  95.  Where  the  order  fails  to 
name  a  justice  in  the  district  where  the  debtor  resides  it  is  said  to  be  fatal  if 
promptly  raised.  ShuUs  v.  Andrews,  54  How.  376.  An  order  requiring  a 
debtor  to  appear  "before  me  or  some  other  justice  of  the  court,"  etc.,  is  not 
subject  to  objection  on  that  account.  The  additional  words  are  merely  sur- 
plusage. Bank  for  Savings  v.  Hope,  8  Daly,  316;  Drener  v.  Van  Pelt,  15 
How.  19.  An  order  should  not  direct  the  proceedings  to  be  sent  to  any  other 
county  than  that  in  which  the  examination  is  had.  Pardee  v.  Tilton,  20  Hun, 
76.  Where  an  order  was  made  with  the  clause,  "  all  subsequent  proceedings 
shall  be  had  before  me,"  it  was  held  this  did  not  prevent  any  other  officer  hav- 
ing jurisdiction  from  granting  an  order  against  other  parties  based  on  the 
same  judgment,  that  the  phrase  quoted  should  be  construed  to  mean  all  subse- 
quent proceedings  under  the  same  order.  First  Nat.  Bank  v.  Bering,  8  Wkly. 
Dig.  261.  It  is  irregular  to  require  the  debtor  to  appear  before  any  judge 
other  than  the  one  who  makes  the  order,  except  as  provided  in  the  section. 
Vihert  v.  Frost,  3  Abb.  119;  Haggerty  v.  Roders,  15  Abb.  314,  n.  An  order 
returnable  on  Sunday  is  a  nullity,  and  may  be  disregarded.  Arctic  Fire  Ins. 
Co.  v.  Hicks,  7  Abb.  204. 

Where  an  order  requires  the  judgment  debtor  to  appear  before  the  judge 
signing  it,  or  one  of  the  justices  of  the  court  at  a  Special  Term  thereof,  to  be 
held  at  Part  2  thereof,  at  the  county  courthouse  in  the  city  of  New  York,  it 
is  not  objectionable  upon  the  ground  that  it  was  made  returnable  at  a  Special 
Term  of  the  court,  the  reference  to  the  Special  Term  being  intended  merely  to 
designate  the  time  and  place  at  which  the  judgment  debtor  was  required  to 
attend.     Barrington  v.  Watkins,  36  App.  Div.  31,  55  Supp.  97. 

A  debtor  arrested  on  execution  is  deemed  imprisoned  while  admitted  to  the 
jail  limits,  and  while  such  imprisonment  continues  the  right  to  supplementary 
proceedings  is  suspended.  Roihschild  v.  Quvnzer,  8  Abb.  Dig.  802;  Hayes 
V.  McGahill,  8  Abb.  Dig.  802. 

Appearance  without  objection  waives  irregularities.  Bingham  v.  Dishrow, 
37  Barb.  24;  Vihert  v.  Frost,  3  Abb.  119;  Underwood  v.  Sutcliffe,  10  Hun, 
453;  rev'd  on  aaiother  point,  77  N".  Y.  58.  See,  however.  Hinds  v.  Canaan  R. 
R.  Co.,  10  How.  487;  DeComeau  v.  People,  7  Kobt.  498.  It  is  the  duty  of 
the  debtor,  in  case  of  absence  of  the  judge  or  referee,  to  wait  a  reasonable 
time  for  his  arrival. 
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A  judge  has  power  to  direct  a  judgment  debtor  to  appear  before  a  referee 
for  examination.     Kaufman  v.  Thresher,  10  Hun,  438. 

A  party  must  appear  in  obedience  to  the  order,  unless  there  is  an  entire 
want  of  jurisdiction,  and  objections  may  be  urged  on  the  return  day.  Shuitz 
V.  Andrews,  54  How.  378 ;  Hilton  v.  Patterson,  18  Abb.  245 ;  Arctic  Fire  Ins. 
Co.  V.  EicJcs,  7  Abb.  204;  Courtois  v.  Harrison,  12  How.  359.  The  regular- 
ity of  the  judgment  cannot  be  questioned  in  these  proceedings.  Lederer  v. 
Ehrenfeld,  49  How.  403 ;  Saunders  v.  Hall,  2  Abb.  418 ;  Courtois  v.  Harrison, 
1  Hilt.  109;  People  v.  Oliver,  66  Barb.  570;  O'Neil  v.  Martin,  1  E.  D. 
Smith,  404 ;  Diossy  v.  West,  8  Daly,  208.  Nor  can  the  validity  of  the  execu- 
tion be  questioned.  Sanford  v.  Sinclair,  8  Paige,  373 ;  Union  Panic  of  Troy 
V.  Sargeant,  53  Barb.  422.  But  a  stay  may  be  granted  the  debtor  to  enable 
him  to  move  to  set  aside  the  judgment  or  execution.  People  v.  Oliver,  66 
Barb.  570.  And  a  stay  was  allowed  one  who  was  discharged  in  bankruptcy 
and  had  failed  to  set  it  up  against  the  defendant.  World  Co.  v.  Brooks;  7 
Abb.  ]Sr.  S.  212.  The  order  should  be  vacated  on  proof  of  an  insolvent's  dis- 
charge. Coursen  v.  Dearborn,  7  Robt.  143 ;  Smith  v.  Paul,  20  How.  97. 
The  validity  of  the  discharge  cannot  be  tried  in  this  proceeding.  Rich  v. 
Salinger,  11  Abb.  344;  Dresser  v.  Shufeldt,  7  How.  85. 

Questions  as  to  the  truth  of  the  affidavit  on  which  the  order  is  made  should 
be  raised  by  a  motion  to  set  aside  the  proceedings ;  they  cannot  be  first  raised 
on  a  motion  to  commit  for  contempt.  Hilton  v.  Patterson,  18  Abb.  245. 
Such  motion  to  vacate  or  modify  the  order  may  be  made  on  notice.  Lindsay 
v.  Sherman,  5  How.  308.  If  the  execution  is  voidable  the  question  must  be 
raised  in  a  direct  proceeding  for  that  purpose.  N.  S.  L.,  etc.,  Co.  v.  Pike,  2 
Law  Bull.  31.  Where  the  facts  upon  which  the  defendant  claims  a  judgment 
in  an  action  was  paid,  and  the  right  to  set  off  certain  claims  the  defendant  had 
against  the  party  was  disputed,  held,  the  proper  remedy  for  defendant  was  by 
motion  to  have  the  judgment  decree  satisfied  of  record.  Austin  v.  Byrnes,  8 
St.  Eep.  88.  The  presumption  of  payment  of  a  judgment  after  a  lapse  of 
twenty  years  does  not  operate  to  abate  Supreme  Court  proceedings  commenced 
before  the  lapse  of  that  period.     Driggs  v.  Williams,  15  Abb.  477. 

An  objection  that  in  the  copy  of  the  order  served  upon  the  judgment  debtor, 
the  time  at  which  the  latter  was  required  to  attend  was  designated  as  June 
28th,  the  year  being  omitted,  is  frivolous.  Barrington  v.  WatM7is,  36  App. 
Div.  31,  55  Supp.  97. 

No  further  orders  should  be  made  for  examination  unless  it  appears 
that  the  debtor  has  subsequently  acquired  property,  or  another  execu- 
tion been  issued  and  returned,  or  new  facts  have  come  to  the  knowl- 
edge of  the  creditor.  Jurgenson  v.  Hamilton,  ,5  Abb.  N.  C.  149 ;  Ham- 
ilton v.  Morange,  2  Law  Bull.  58.     The  creditor  must  show  facts  to  justify 
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another  examination,  even  where  a  judgment  has  been  recovered  on  a  former 
judgment.  Irwin  v.  Chambers,  40  Super.  Ct.  432;  Ooodall  v.  De- 
rmrest,  2  Hilt.  534;  Orr's  Cas&,  2  Abb.  457;  Grocers'  Banh  v.  Bini/aMd,  21 
Hun,  203 ;  Selling  v.  Mvlntyre,  5  Law  Bull.  69 ;  Canavan  v.  McAndrew,  20 
Hun,  46. 

Where  a  debtor  has  once  been  fully  examined  in  supplementary  proceed- 
ings, a  second  order  for  his  examination  will  not  be  granted  except  upon 
proof  that  he  has  since  acquired  property  or  that  an  alias  execution  has  been 
issued  or  returned  unsatisfied.  Schermerhorn  v.  Ownes,  29  Misc.  674,  62 
Supp.  763. 

Where  a  judgment  debtor  was  examined  in  supplementary  proceedings  and 
no  property  was  found,  an  aiEdavit,  on  an  application  for  a  further  examina- 
tion, which  states  that  the  deponent  "  verily  believes  "  that  the  debtor  has 
acquired  property  is  insufficient,  since  the  grounds  for  the  belief  are  not 
stated.    McGwire  v.  ScJiroeder,  31  Misc.  179,  63  iSupp.  968. 

The  withdrawal  of  a  proceeding  by  consent  is  no  bar  to  subsequent  order 
for  examination.  Ca^rter  v.  Clarke,  7  Eobt.  43.  So  where  a  motion  to  set 
aside  an  order  has  been  granted,  but  no  order  entered  thereon,  no  objection  to 
a  second  order  can  be  based  on  the  pendency  of  the  first  proceeding.  Shultz 
v.  Andrews,  54  How.  376. 

The  rule  that  a  judgment  creditor  will  not  be  permitted  to  harass 
the  debtor  by  repeated  examinations  does  not  apply  where  it  does  not  appear 
that  the  first  examination  was  concluded  otherwise  than  by  vacating  the  order 
authorizing  it.     Methodist  Boole  Concern  v.  Hudson,  1  How.  IST.  S.  517. 

But  an  order  should  not  be  granted  where  an  order  of  examination  was  out- 
standing based  on  another  judgment  between  the  same  parties,  there  being  no 
reference  in  the  papers  to  the  existence  of  such  an  order  or  allegation  of  newly 
acquired  property.     Cromwell  v.  Spofford,  4  Civ.  Pro.  273. 

A  dismissal  of  supplementary  proceedings  on  account  of  the  creditor's  de- 
fault does  not  bar  another  proceeding,  but  where  the  examination  on  the  first 
proceeding  was  completed  and  signed,  though  not  verified,  a  second  order  for 
examination  will  be  vacated  on  the  condition  that  the  judgment  debtor  verifies 
such  examination.  Weiss  v.  Ashman,  11  Misc.  377,  65  St.  Rep.  290,  32  S*upp. 
161,  24  Civ.  Pro.  268. 

The  first  order  for  examination  of  a  judgment  debtor  is  not  superseded  by  a 
second  order  obtained  to  examine  him  as  to  property  subsequent  to  the  first 
order.  Walter  v.  Pecare,  32  St.  Eep.  841,  11  Supp.  146.  The  granting  of  a 
second  order  is  discretionary,  and  the  rule  that  the  second  order  should  not  be 
granted,  unless  good  reasons  are  shown,  does  not  go  to  jurisdiction.  Marshall 
V.  Link,  36  St.  Rep.  60,  13  Supp.  224,  20  Civ.  Pro.  109.  Where  a  motion  is 
made  to  vacate  a  second  order,  the  creditor  may  show,  even  more  thoroughly 
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than  upon  an  ex  parte  application,  that  the  application  for  the  second  order  i& 
not  made  to  harass  the  debtor  but  to  reach  subsequently  acquired  property. 
Ma^rshall  v.  Link,  36  St.  Rep.  60,  13  Supp.  224,  20  Civ.  Pro.  109,  supra. 

Where  the  order  is  to  appear  before  a  referee,  and  he  is  absent,  an  order  to 
appear  before  another  referee,  obtained  from  another  judge,  is  irregular.  The 
judge  who  granted  the  first  order  could  have  named  another  referee  or  changed 
the  time  of  hearing.  Allen  v.  Starring,  26  How.  57.  Upon  an  order  made 
in  County  Court  to  vacate  an  order,  in  supplementary  proceedings,  made  by  the 
county  judge,  requiring  the  judgment  debtor  to  appear  before  a  referee,  the 
court  has  not  power,  upon  denying  the  motion,  the  return  day  of  the  original 
order  having  passed,  to  direct  the  debtor  to  appear  before  the  referee  at  a  sub- 
sequent day  and  to  be  examined,  as  jurisdiction  to  make  the  order  for  the  ex- 
amination is  vested  in  the  judge  and  not  in  the  court.  DoiLglass  v.  Mainzer, 
40  Hun,  75.  But  on  the  other  hand  in  apparent  conflict  with  this  holding, 
see  Special  Term  decision  in  Joyce  v.  Spafard,  9  Civ.  Pro.  342. 

Proof  that  the  judgment  has  been  in  fact  satisfied  calls  for  a  dismissal  of 
the  proceedings.     Cohh  v.  Edson,  84  Supp.  916. 

ARTICLE  IV. 
ORDER  TO  EXAMINE  DEBTOR  BEFORE  RETURN  OF  EXECUTION.     §  2438. 
§  2436.     Order  to  examine  debtor  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property,  as  prescribed  in  §  2458 
of  this  act,  and  before  the  return  thereof,  the  judgment  creditor,  upon  proof,  by  affidavit  or 
other  competent  written  evidence,  that  the  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment,  is  entitled  to  an  order  requiring 
the  judgment  debtor  to  attend  and  be  examined  concerning  his  property  at  a  time  and  place 
specified  in  the  order. 

An  affidavit,  in  the  language  of  the  statute,  confers  jurisdiction,  but,  as  it 
states  conclusions  and  not  facts,  it  is  irregular;  it  may  be  amended  or  the 
defect  waived.  It  must  show  a  demand  of,  and  refusal  by,  the  debtor  to  apply 
the  property.  First  National  Bank  v.  Wilson,  13  Hun,  232.  The  affidavit 
should  set  forth  facts  and  circumstances  so  that  it  may  be  determined  whether 
there  has  been  an  unjust  refusal  by  the  judgment  debtor  to  apply  the  prop- 
erty toward  the  satisfaction  of  the  judgment.  It  is  not  suificient  to  merely 
follow  the  language  of  the  statute.  Matter  of  First  National  Bank,  52  App. 
Div.  601,  65  Supp.  439.  The  order  cannot  be  made  unless  the  property  is  not 
subject  to  levy,  or  is  so  kept  that  it  cannot,  with  due  diligence,  be  reached  by 
execution.  Sackett  v.  Newton,  10  How.  560.  An  afiidavit  which  states  as  a 
ground  for  examination  upon  information  and  belief  that  the  debtor  unjustly 
refuses  to  apply  property  toward  the  satisfaction  of  the  judgment  is  insuffi- 
cient; the  affidavit  should  state  the  name  of  his  informant,  with  his  means  of 
knowledge,  and  describe  the  property  and  also  allege  a  demand.  Manken  v. 
Pape,  65  How.  453.     The  proceeding  is  purely  statutory,  and  not  in  the 


StrPPLEME2{TARY   PEOCEEDINGS  TO  AN   EXECUTION  AGAINST  PEOPEETT.       1787 

course  of  the  common  law  or  one  extending  the  remedial  power  of  the  court  to 
collect  its  own  judgment,  and  there  must  be  proof  of  the  material  facts  re- 
quired to  be  stated  or  no  jurisdiction  exists.  When  the  affidavit  does  not  show 
that  the  debtor  resides  in  the  same  county  with  the  officer,  but  resides  out  of 
the  State,  having  a  place  of  business  here,  the  officer  does  not  get  jurisdiction, 
notwithstanding  the  debtor's  appearance.  So  held  under  the  old  Code,  section 
292.     Driggs  v.  Smith,  47  How.  215. 

A  bank  deposit  is  not  subject  to  levy  on  execution  and  may  be  reached  in 
supplementary  proceedings  under  the  Code  of  Civil  Procedure,  section  2436 ; 
pending  execution,  the  three  days'  notice  required  by  Rule  16  of  the  City 
Court  of  New  York  is  not  necessary.  Summeffield  v.  Goldstein,  59  Misc.  387, 
112  Supp.  357. 

Upon  a  motion  for  an  order  requiring  the  judgment  debtor  to  submit  to  an 
examination  under  section  2436,  an  affidavit  which  instead  of  showing  he  has 
property  which  he  could  apply  on  the  judgment  tends  to  show  he  has  trans- 
ferred his  property  by  assignment  to  his  son  is  insufficient,  and  an  order  based 
thereon  will  be  vacated.  An  affidavit  by  the  attorney  on  information  and 
belief  without  stating  the  source  or  grounds  is  insufficient,  there  being  no  posi- 
tive allegation  that  the  judgment  debtor  has  property.  Matter  of  Garcis  v. 
Morris,  51  Misc.  592,  101  Supp.  253. 

A  judgment  debtor  is  not  required  to  turn  over  property  to  satisfy  a  judg- 
ment where  the  property  may  be  readily  levied  upon  by  the  sheriff  on  execu- 
tion; supplementary  proceedings  in  aid  of  execution  in  such  a  case  are  un- 
necessary; it  is  only  where  the  creditor  can  prove  to  the  satisfaction  of  the 
judge  that  the  debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by 
the  debtor  that  it  cannot  be  clearly  identiiied  and  with  ordinary  diligence  be 
reached  by  execution,  that  a  motion  for  his  examination  before  the  return  of 
execution  may  be  granted  under  the  Code  of  Civil  Procedure,  section  2436. 

The  affidavit  in  support  of  such  motion  should  set  forth  facts  and  circum- 
stances so  that  it  may  be  determined  whether  there  has  been  an  unjust  refusal 
by  the  judgment  debtor  to  apply  the  property  toward  the  satisfaction  of  the 
judgment;  it  is  not  sufficient  to  merely  follow  the  language  of  the  statute. 
Carhormting  Apparatus  Co.  v.  Bennett,  56  Misc.  47,  105  Supp.  1052. 

A  wife  who  has  obtained  an  order  awarding  her  alimony  pending  her  hus- 
band's action  for  a  divorce  from  her  cannot  maintain  supplementary  pro- 
ceedings, under  section  2436,  before  return  of  an  execution  for  alimony  un- 
paid, in  aid  of  the  execution,  as  no  provision  of  law  authorizes  such  procedure. 
Ostrom  V.  Ostrom,  38  Misc.  232,  77  Supp.  594. 

Where  a  receiver  has  been  appointed  in  proceedings  supplementary  to  exe- 
cution the  judgment  creditor  is  not  entitled  to  an  order  for  the  examination  of 
a  third  party  alleged  to  hold  property  of  the  judgment  debtor.  This,  because 
only  the  receiver  is  entitled  to  reduce  such  property  to  possession. 
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An  allegation  that  a  third  party  has  personal  property  of  a  judgment  debtor 
exceeding  $10  in  value,  or  that  she  is  indebted  to  him  in  a  sum  exceeding  $10, 
being  in  the  alternative,  does  not  allege  that  either  of  said  facts  exists. 
Sorrentino  v.  Langlois^  144  App.  Div.  271. 

An  affidavit  used  to  obtain  an  order,  as  provided  in  section  2436,  requiring 
a  judgment  debtor  to  appear  and  be  examined  as  to  property  alleged  to  be 
held  by  him  which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the 
judgment  is  defective  if  it  fails  to  show  that  the  execution  was  issued  within 
the  five  years  allowed  by  section  1375,  or,  if  after  the  expiration  of  five  years, 
that  an  execution  had  been  issued  within  that  time  or  that  the  present  execution 
was  issued  pursuant  to  the  order  of  the  court  granted  under  section  1377. 

Such  affidavit  is  also  defective  if  it  fails  to  state  that  a  demand  for  the  ap- 
plication of  the  property  to  the  payment  of  the  judgment  has  been  made  upon 
and  refused  by  the  judgment  debtor.     Hutson  v.  Weld,  38  Hun,  142. 

Under  section  2436  of  the  Code,  providing  that,  in  order  to  obtain  an  order 
requiring  a  judgment  debtor  to  be  examined  concerning  his  property  in  aid 
of  an  execution,  the  judgment  creditor  must  prove  that  the  debtor  has  prop- 
erty which  he  unjustly  refused  to  apply  toward  the  satisfaction  of  the  judg- 
ment, the  aflSdavit  upon  which  such  an  order  is  granted  must  state  that  a  de- 
mand, that  such  an  application  is  made,  has  been  made  upon  the  judgment 
debtor,  and  in  default  thereof  the  affidavit  is  fatally  defective.  Levy  v. 
Beacham,  64  Hun,  62. 

Proceedings  supplementary  to  execution  are  directed  against  property 
which,  at  the  time  of  the  order  for  his  examination,  the  judgment  debtor  has 
in  his  possession  or  under  his  control,  or  which  is  actually  due  to  him;  and 
no  property  subsequently  acquired,  nor  any  future  earnings  of  any  kind,  or 
earnings  for  personal  services  rendered  within  sixty  days  preceding  the  order, 
if  necessary  for  the  use  of  his  family,  can  be  reached  either  as  against  him  or 
as  against  third  parties  who  are  alleged  to  have  in  their  hands  property  of 
the  judgment  debtor.  Matter  of  the  Trustees  of  the  Board  of  Pub.,  22  Misc. 
645,  50  Supp.  171. 

ARTICLE  V. 
ORDER  TO  EXAMINE  PERSON  HAVING  PROPERTY  OF  JUDGMENT  DEBTOR.    §  2441. 
§  2441.    Order  to  examine  person  having  property,  etc.,  of  judgment  debtor. 

Upon  proof,  by  aflBdavit  or  other  competent  written  evidence,  to  the  satisfaction  of  the 
judge,  that  an  execution  against  property  has  been  issued  as  prescribed  in  section  2458  of 
tliis  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or  that  it  has 
not  been  returned,  and  also  that  any  person  or  corporation  has  personal  property  of  the 
judgment  debtor  exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum  exceeding 
ten  dollars,  the  judgment  creditor  is  entitled  to  an  order  requiring  that  person  or  corporation 
to  attend  and  be  examined  concerning  the  debt,  or  other  property,  at  a  time  and  place 
specified  in  the  order.  The  judge  may,  in  his  discretion,  require  notice  of  the  subsequent 
proceedings  to  be  given  to  the  judgment  debtor  in  such  a  manner  as  he  deems  just.  But 
a  receiver  shall  not  be  appointed  without  such  a  notice  except  as  otherwise  prescribed  in 
article  second  of  this  title. 
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This  section  seems  to  settle  the  question  that  the  proceeding  is  independent 
of  proceedings  against  the  debtor,  a  controversy  which  much  vexed  the  courts 
under  the  old  Code.  McBride  v.  Farmers'  Bank,  28  Barb.  476 ;  Graves  v. 
Lajce,  12  Barb.  33 ;  Kemp  v.  Hardmg,  4  Barb.  178.  The  affidavit  need  not 
show  that  the  person  has  property  which  he  unjustly  refuses  to  apply,  etc. 
Potts  V.  Davidson,  1  How.  IST.  S.  216. 

In  People  v.  Jones,  1  Abb.  IST.  C.  172,  it  was  held  allegations  upon  informa- 
tion and  belief  were  insufficient  on  proceedings  for  contempt.  But  Miller  v. 
Adams,  52  N.  Y.  409,  is  authority  for  the  proposition  that  an  affidavit  that 
the  person  whose  examination  is  desired  has  property  of  the  judgment  debtor 
in  his  hands,  or  is  indebted  to  him,  as  the  deponent  is  advised  and  believes, 
is  sufficient  to  confer  jurisdiction  upon  the  judge  to  grant  the  order,  and  it 
seems  that  such  an  affidavit  raeets  all  the  requirements  of  the  section,  and 
would  be  held  sufficient  to  sustain  the  order  upon  a  direct  proceeding  to  set 
it  aside. 

In  an  affidavit  for  an  order  to  examine  a  third  person,  statements  on  in- 
formation and  belief,  without  stating  the  sources  of  information  or  the 
grounds  of  belief,  are  sufficient  to  authorize  the  granting  of  the  order.  Grin- 
nell  V.  Sherman,  33  St.  Rep.  27,  11  Supp.  682.  An  affidavit  for  the  examina- 
tion of  a  third  person  which  states  in  the  alternative  that  said  third  person 
has  personal  property  of  the  judgment  debtor,  or  is  indebted  to  him,  is  de- 
fective and  an  order  should  not  be  granted  thereon.  Collins  v.  Beehe,  54 
Hun,  318,  27  St.  Rep.  4,  7  Supp.  442.  An  order  to  examine  a  third  party 
based  on  an  affidavit,  solely  on  information  and  belief,  is  not  void  and  must 
be  obeyed  until  vacated.    Matter  of  Parrish,  28  App.  Div.  22,  50  Supp.  735. 

An  affidavit  for  an  order  for  examination  of  a  third  party  which  alleges, 
upon  information  and  belief,  that  such  person  has  property  of  the  debtor,  and 
which  does  not  give  the  sources  of  the  information,  is  insufficient  to  sustain 
an  order  for  examination.    Matter  of  Leslie,  19  Misc.  667,  44  Supp.  1103. 

An  affidavit,  made  by  the  managing  clerk  of  the  attorney  for  the  judgment 
creditor  on  a  motion  for  the  examination  of  a-  third  party  in  supplementary 
proceedings,  stating  that  said  third  party  "  has  actual  property  of  .  .  .  said 
judgment  debtor  above  named,  exceeding  i$10  in  value,"  is  sufficient  to 
warrant  the  issuing  of  an  order  for  such  examination.  Bruen  v.  Nickels,  30 
App.  Div.  396,  51  Supp.  352. 

Code  of  Civil  Procedure,  section  2441,  does  not  require,  in  order  to  give 
the  court  jurisdiction  to  grant  an  order  for  the  examination  of  a  third  party, 
that  proof  positive  shall  be  presented  that  the  third  party  sought  to  be  ex- 
amined actually  has  possession  of  the  property  belonging  to  the  judgment 
debtor.  All  that  is  necessary  is  to  satisfy  the  court  that  the  person  has  prop- 
erty of  the  judgment  debtor  and  an  affidavit  upon  information  and  belief  may 
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be  sufficient  when  the  sources  of  the  information  and  grounds  of  the  affiant's 
belief  are  fully  stated.     Carley  v.  Tod,  56  App.  Div.  170,  67  Supp.  640. 

An  order  to  examine  a  third  party  in  supplementary  proceedings  should 
not  be  granted  where  the  moving  affidavit  is  made  entirely  upon  information 
and  belief  and  does  not  state  the  source  of  the  affiant's  information  or  the 
ground  of  his  belief,  but  merely  states  that  the  cashier  of  the  bank  to  which 
the  order  was  directed  had  made  statements  from  which  he  believed  that  the 
bank  had  property  belonging  to  the  judgment  debtor.  Matter  of  First  Nat. 
Bank  of  EarlvilU,  99  App.  Div.  20,  90  Supp.  941. 

The  appointment  of  a  receiver  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution  does  not  prevent  the  judgment  creditor  from  obtaining 
an  order  for  the  examination  of  a  third  party,  alleged  to  have  property  of  the 
judgment  debtor  in  his  possession.  Smith  v.  Cutter,  64  App.  Div.  412,  72 
Supp.  99. 

It  seems  that  there  is  no  absolute  right  to  an  order  for  the  examination  of 
the  third  party  unless  the  property  be  such  that  if  the  claim  of  the  judgment 
creditor  thereto  were  conceded  the  court  could  order  the  property  delivered  to 
the  receiver,  or  to  the  sherifF,  and  unless  such  course  be  necessary  for  the  pro- 
tection of  the  rights  of  the  judgment  creditor.  Moreover,  in  order  to  warrant 
a  third  party  order,  there  must  be  a  bona  fide  claim  by  the  judgment  creditor 
that  the  third  party  is  in  possession  of  specific  personal  property  of  the  judg- 
ment debtor  which  is  capable  of  delivery.  Matter  of  First  National  Bank  v. 
Gow,  No.  1,  139  App.  Div.  576. 

A  person  for  whose  examination,  as  a  third  party  in  proceedings  supple- 
mentary to  execution,  an  order  has  been  made  under  section  2441,  cannot 
avoid  such  examination  by  submitting  at  the  time  fixed  therefor  an  affidavit, 
setting  forth  the  property  of  the  judgment  debtor  which  such  party  has  re- 
ceived and  the  agreement  under  which  such  third  party  holds  it.  Matter  of 
De  Leon,  63  App.  Div.  41,  71  Supp.  380. 

After  alimony  had  been  duly  adjudged  against  a  husband  in  an  action  of 
separation,  and  he  had  failed  to  pay  certain  instalments,  he  could  not  be 
found  within  the  State  of  New  York,  and  hence  a  personal  judgment  for  the 
instalments  was  ordered  to  be  docketed  against  him  by  an  ex  parte  order. 

Held,  that  a  third  party,  alleged  to  have  property  of  or  to  be  indebted  to 
the  husband  and  judgment  debtor  in  excess  of  $10,  could  not  resist  the  appli- 
cation by  attacking  the  personal  judgment  for  irregularity,  as  he  was  a 
stranger  to  it.    Bucki  v.  Bucki,  26  Misc.  69,  56  Supp.  439. 

Where  a  judgment  has  been  recovered  against  the  executors  of  a  decedent's 
estate,  and  an  execution  has  been  issued  by  the  permission  of  the  Surrogate's 
Court,  the  plaintiff  in  the  judgment  is  not  entitled  to  obtain  an  order  for  the 
examination  of  the  judgment  debtor,  or  of  any  other  person  having  property 
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belonging  to  or  indebted  to  the  estate.  Collitis  v.  Beebe,  54  Hun,  318,  7 
Supp.  442. 

A  judgment  debtor  of  a  foreign  corporation  may  examine  a  third  person  in 
proceedings  supplementary  to  execution  instituted  against  the  corporation, 
though  a  temporary  receiver  of  its  property  has  been  appointed.  Matter  of 
Howell  V.  German  Theater,  64  Misc.  110,  117  Supp.  1124. 

In  proceedings  against  a  third  party,  the  question  of  rights  of  the  parties 
cannot  be  determined.  Dickinson  v.  OnderdonTc,  18  Hun,  479.  But  the  in- 
quiry extends  to  all  property  in  the  hands  of  such  third  party.  Brown  v. 
Morgan,  3  Edw.  Ch.  278. 

If  a  third  person,  on  examination,  deny  his  indebtedness  to  the  judgment 
debtor,  the  power  of  th^  court  is  at  an  end,  except  to  forbid  him  to  transfer 
any  interest  until  the  appointment  of  a  receiver.  The  party  cannot  be  com- 
pelled to  make  a  more  particular  and  specific  answer.  Tompkins  Co.  Bank 
V.  Trapp,  21  How.  17. 

A  disputed  claim  to  a  deposit  in  a  bank  should  be  determined  by  suit  and 
not  on  a  motion;  but  where  the  allied  true  owner  petitions  the  court  to  de- 
termine the  question  of  ownership  and  makes  proof  of  her  claim  under  an 
order  having  that  object  in  view,  she  cannot  after  defeat  insist  that  the  court 
had  no  jurisdiction.     Gomprecht  v.  Scott,  27  Misc.  192,  57  Supp.  799. 

An  affidavit  for  a  third  party  order  may  be  made  by  the  attorney  for  the 
moving  party.    Bucki  v.  Bucki,  26  Misc.  69,  56  Supp.  439. 

The  affidavit  for  an  order  for  the  examination  of  a  third  person  must  show, 
in  order  to  give  jurisdiction,  ttat  the  execution  on  which  the  proceeding  is 
based  was  issued  to  the  sheriff  of  the  county  where  the  judgment  debtor  re- 
sided at  the  commencement  of  the  proceeding.  Schenck  v.  Irwin,  60  Hun, 
361,  38  St.  Eep.  603,  15  Supp.  55,  21  Civ.  Pro.  96. 

An  affidavit  by  the  managing  clerk  of  the  judgment  creditor's  attorney, 
stating  that  a  third  party  has  personal  property  of  the  debtor  exceeding  $10 
in  value,  is  sufficient  for  the  issuing  of  an  order  for  the  examination  of  such 
third  person.     BriLen  v.  Mekels,  30  App.  Div.  396,  51  Supp.  352. 

An  affidavit  is  sufficient  which  alleges  on  information  and  belief  that  the 
person  sought  to  be  examined  has  personal  property  of  the  judgment  debtor 
exceeding  $10  in  value,  although  the  sources  of  the  information  is  not  stated. 
Tefft  V.  Epstein,  17  Civ.  Pro.  168. 

If  the  affidavit  for  an  order  for  the  examination  of  a  third  person  does  not 
state  the  residence  of  the  judgment  debtor  at  the  time  the  affidavit  is  made, 
such  affidavit  is  insufficient.  Franey  v.  Smith,  88  Hun,  215,  68  St.  Kep. 
714,  34  Supp.  780.  And  so,  too,  if  the  affidavit  for  an  order  for  the  ex- 
amination of  the  third  person  states  the  residence  and  office  for  business  of 
the  judgment  debtor  in  the  alternative,  or  where  it  fails  to  state  the  sources 
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of  information  and  grounds  of  belief  of  allegations,  it  is  defective.  Leonard 
V.  Bowman,  40  St.  Rep.  135,  21  Civ.  Pro.  237. 

An  affidavit  on  which  an  application  is  made  for  an  order  for  the  examina- 
tion of  a  third  party  in  proceedings  supplementary  to  execution  must,  under 
the  requirements  of  section  2458  of  the  Code  of  Civil  Procedure,  state  the 
residence  of  the  judgment  debtor  at  the  time  of  the  institution  of  the  pro- 
ceedings. Matter  of  Gagnon,  32  App.  Div.  22,  52  Supp.  309 ;  Lawyers'  Title 
Ins.  Co.  V.  Stanton,  84  Supp.  468. 

An  affidavit  to  support  a  third  party  order  which  states  that  the  proposed 
witness  has  personal  property  of  the  judgment  debtor  exceeding  $10  in  value, 
or  is  indebted  to  him  in  a  sum  exceeding  $10,  being  in  the  alternative,  is 
fatally  defective. 

The  affidavit  being  made  on  information  and  belief,  statements  that  the 
source  of  deponent's  knowledge  is  the  record  of  transfers  of  real  property  in 
the  office  of  the  register  of  ITew  York  county  and  statements  made  by  said 
judgment  debtor  under  oath  to  the  effect  that  he  has  turned  over  money  re- 
ceived by  him  to  said  proposed  witness  are  insufficient  to  support  such  order. 

The  fact  that  the  judgment  creditor  has  brought  an  action  against  the  pro- 
posed witness  to  set  aside  certain  conveyances  by  which  property  of  the  judg- 
ment debtor  was  conveyed  to  the  witness,  and  the  witness  is  defending  it, 
denying  that  any  of  the  property  transferred  to  her  is  subject  to  the  payment 
of  this  judgment,  precludes  the  court  from  making  any  order  in  supple- 
mentary proceedings  which  would  subject  the  property  to  its  payment.  Lo-w- 
ther  V.  Lowther,  110  App.  Div.  122,  97  Supp.  5. 

An  affidavit,  made  as  the  basis  of  an  application  for  an  order  to  examine, 
in  proceedings  supplementary  to  execution,  a  third  person,  who  is  alleged  to 
be  in  possession  of  personal  property  belonging  to  the  judgment  debtor,  which 
states  the  jurisdictional  facts  required  by  section  2411,  only  upon  informa- 
tion and  belief,  is  irregular  and  insufficient,  unless  the  sources  of  information 
and  the  grounds  of  belief  appear  in  the  affidavit,  to  the  end  that  the  court  may 
judge  of  the  sufficiency  and  strength  of  the  information  and  belief  of  the 
affiant. 

An  order  granted  upon  such  an  affidavit  is  not  void,  and  must  be  obeyed 
until  it  is  vacated.     Matter  of  Parrish,  28  App.  Div.  22,  50  Supp.  735. 

The  right  to  examine  a  third  person  in  supplementary  proceedings  as  to 
personal  property  in  his  possession  is  barred  in  ten  years  after  return  of 
execution,  and  an  order  appointing  a  receiver  of  such  property  thereafter  will 
be  vacated  on  motion.     Pech  v.  Disken,  41  Misc.  473,  84  Supp.  1094. 

Giving  notice  to  the  judgment  debtor  of  an  application  for  a  third  party 
order  is  in  the  discretion  of  the  judge  who  grants  the  order.  Pommerantz  v. 
Bloom,  32  Misc.  754,  65  Supp.  671. 


SUPPLEMENTARY  PKOCEEDINGS  TO  AN  EXECUTION  AGAINST  PKOPEKTY.   1793 

One  who  owes  money,  though  not  yet  payable,  may  be  summoned  as  a 
debtor  to  the  judgment  debtor.  Davis  v.  Ilerrig,  65  How.  290.  A  third 
person,  on  whom  the  order  is  served,  cannot  disregard  the  order  on  the  ground 
that  the  affidavit  on  which  it  was  granted  was  insufficient.  He  must  move  to 
set  it  aside.  Wilcox  v.  Harris,  59  How.  262.  An  execution  creditor  of  a 
municipal  corporation  may  have  an  order  to  examine  a  person  indebted  to  or 
having  funds  of  defendant;  an  officer  of  such  corporation  having  funds  in 
his  hands  may  be  examined.    Lowher  v.  Mayor,  5  Abb.  268. 

The  order  for  the  examination  of  a  third  person  may  be  made  by  a  judge 
outside  of  the  district  where  the  debtor  resides,  but  all  the  subsequent  pro- 
ceedings and  the  examination  of  the  third  person  must  be  made  before  a  judge 
of  the  district  where  the  debtor  resides.  Gildersleeve  v.  Lester,  69  Hun,  344, 
23  Supp.  471,  53  St.  Rep.  316.  And  a  county  judge  of  a  county  other  than 
that  where  the  debtor  resides  cannot  grant  an  order  for  the  examination  of  the 
third  person  and  has  no  jurisdiction.  Schenck  v.  Erwin,  63  Hun,  104,  43 
St.  Eep.  862,  17  Supp.  616. 

Proceedings  may  be  instituted  for  the  examination  of  a  third  person  after 
the  examination  of  the  debtor  has  ended  and  a  receiver  has  been  appointed 
(Lockwood  V.  W.orstell,  15  Abb.  430,  n.),  and  examination  may  proceed  and  a 
receiver  be  appointed,  though  an  attachment  has  issued  against  all  the  judg- 
ment debtor's  property.  Hanson  v.  Tripler,  3  Sandf.  733.  But  a  receiver  of 
a  foreign  corporation,  appointed  in  another  State,  will  not  be  subjected  to  an 
examination  or  required  to  pay  over  moneys  due  a  judgment  debtor.  Smith 
V.  McNamara,  15  Hun,  447.  A  bank  holding  funds  of  a  bankrupt  estate,  as 
depository  of  the  Bankruptcy  Court  of  the  United  States,  was  held,  in  supple- 
mentary proceedings  upon  a  judgment  against  the  assignee,  not  to  be  a  cor- 
poration holding  funds  of  the  judgment  debtor  within  the  provision.  Havens 
V.  National  Bank,  4  Hun,  131. 

Code  of  Civil  Procedure,  sections  425,  433,  prohibit  the  service  of  an  order 
to  examine  a  third  party  in  supplementary  proceedings,  by  the  judgment 
creditor.    Matter  of  Dawes,  108  App.  Div.  174,  96  Supp.  52. 

If  there  has  been  an  order  for  the  examination  of  a  third  person  who  is  an 
executor,  and  if  the  proceeding  is  adjourned  on  the  stipulation  that  the  judg- 
ment will  be  paid  from  the  first  moneys  coming  into  the  hands  of  executors 
which  belong  to  the  debtor,  a  subsequent  order  to  examine  the  other  executor 
is  unauthorized,  unless  it  appear  that  property  belonging  to  the  judgment 
debtor  has  come  into  the  hands  of  the  executors  since  the  adjournment.  Crane 
V.  Beecher,  26  St.  Rep.  233,  6  Supp.  225. 

Proceedings  for  the  examination  of  a  third  person  indebted  to  the  judgment 
debtor  cannot  be  instituted  through  the  county  judge  of  the  county  where  such 
person  resides,  on  the  strength  of  an  execution  in  the  hands  of  the  sheriff  of 
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such  county,  if  the  judgment  debtor  resides  in  another  county  where  the  judg- 
ment was  recovered,  and  which  execution  has  there  been  returned  unsatisfied. 
A  proceeding  should  only  be  had  in  aid  of  an  execution  issued  to  the  sheriff 
of  the  county  in  which  the  judgment  debtor  resides,  and  they  should  be  con- 
ducted before  the  judge  authorized  to  make  the  order  in  such  county.  Merrill 
V.  Allin,  46  Hun,  623. 

An  order  for  the  examination  of  a  third  party  will  not  be  superseded  merely 
because  the  execution  has  been  returned  after  the  granting  of  such  order. 
Lingsweiler  v.  Lingsweiler,  29  St.  Eep.  354,  9  Supp.  305,  18  Civ.  Pro.  81, 
57  Super.  Ct.  395. 

If  the  judgment  creditor  had  already  examined  two  persons  and  discovers 
sufficient  property  to  satisfy  his  claim,  an  order  for  the  examination  of  still 
another  person,  as  one  holding  property  of  the  debtor,  is  unnecessary  and  will 
be  vacated.     Crm.e  v.  Beecher,  6  Supp.  225,  26  St.  Eep.  233. 

Where  a  person  (who  has  placed  certain  property  in  the  hands  of  an  auc- 
tioneer for  sale)  sells  such  property  to  a  person  who  reduces  the  goods  to 
possession  before  the  sale,  the  service  upon  the  auctioneer  of  a  third  party 
order  made  in  supplementary  proceedings  instituted  against  the  vendor,  re- 
straining the  auctioneer  from  parting  with  the  proceeds  of  the  sale  of  the 
goods,  does  not  furnish  a  legal  excuse  for  the  auctioneer's  refusal  to  pay  the 
proceeds  to  the  vendee  where  the  latter  was  a  hona  fide  owner  of  the  property. 
Barker  v.  Archer,  49  App.  Div.  80,  63  Supp.  298. 

Upon  sequestration  proceedings  being  instituted  to  enforce  the  payment  of 
alimony,  and  a  receiver  being  appointed  to  take  title  to  all  the  personalty  be- 
longing to  the  one  against  whom  alimony  has  been  allowed,  a  subsequent  third 
party  order  in  supplementary  proceedings  must  be  vacated.  Bucki  v.  Bucki, 
26  Misc.  69,  56  Supp.  439. 

Where  a  creditor  agreed  with  a  judgment  debtor  that  the  latter  should  give 
notes  and  checks  which,  when  paid,  were  to  be  applied  on  the  creditor's  judg- 
ment, and  pending  supplementary  proceedings  were  thereupon  discontinued  so 
long  as  the  agreement  remains  unchanged  and  the  debtor  fulfills  his  obliga- 
tions, a  third  party  order  in  supplementary  proceedings,  in  violation  of  the 
agreement,  should  be  vacated.    Swalm  v.  Lyons,  59  Misc.  384,  112  Supp.  355. 

A  third  party  who  is  required  to  attend  supplementary  proceedings  and  be 
examined  as  to  the  property  in  his  possession  belonging  to  the  judgment 
debtor  is  not  entitled  to  witness  fees  as  a  condition  to  his  obedience  to  the 
order.     Hechman  v.  Bach,  20  Abb.  IST.  C.  401. 

Where  a  joint-stock  association  is  sued  in  the  name  of  its  president  or  treas- 
urer, that  does  not  make  him  a  defendant.  He  is  subject  to  be  examined  on 
showing  him  to  be  indebted  to  the  association.  Courtois  v.  Harrison,  12  How. 
359. 
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Upon  the  examination  of  a  third  person  in  supplementary  proceedings,  who 
originally  held  an  interest  in  an  estate  as  trustee  for  the  judgment  debtor,  the 
judgment  creditor  may  show  that  a  transfer  by  the  debtor  to  another  person 
was  a  mere  subterfuge  to  delay  creditors,  and  that  the  trustee  himself  fur- 
nished the  consideration.  Mwtter  of  Millar  v.  Weaver,  23  Misc.  254,  53  Supp. 
259. 

The  examination  which  is  allowed  of  a  third  person,  to  whom  property  of 
the  judgment  debtor  has  been  transferred,  is  as  full  as  of  the  judgment  debtor 
himself;  and  the  right  which  the  creditor  has  to  such  an  examination  cannot 
be  taken  away  by  the  presentation  of  a  statement  by  the  third  person  as  to  his 
relations  concerning  the  property,  even  though  such  statement  be  sworn  to. 
Westerfield  v.  Rogers,  68  App.  Div.  18,  71  Supp.  401 ;  rev'd,  174  E".  Y.  230. 

The  fact  that  a  third  party  examined  in  supplementary  proceedings  claims 
that  he  has  no  property  of  the  judgment  debtor,  or  asserts  title  to  property 
claimed  to  belong  to  the  debtor,  so  that  the  court  cannot  order  the  property 
delivered  to  the  sheriff  or  to  a  receiver  to  be  applied  on  the  judgment,  does 
not  deprive  the  judgment  creditor  of  the  right  to  continue  the  examination. 

The  examination  of  such  third  party  may  be  continued  although  it  appears 
that  the  right  of  the  judgment  debtor  to  the  possession  of  the  property  is 
"  substantially  disputed." 

The  examination  of  such  third  party  claiming  title  to  the  property  may  be 
as  thorough  and  complete  with  respect  to  the  basis  of  his  claim  of  title  as  an 
examination  of  the  judgment  debtor  with  respect  to  his  property,  even  though 
the  judge  cannot  direct  the  property  to  be  applied  to  the  judgment  by  reason 
of  the  dispute  as  to  title,  for  a  receiver  may  be  appointed  who  may  maintain 
an  action  to  recover  the  property,  or  to  set  aside  a  bill  of  sale,  or  other  assign- 
ment made  by  the  judgment  debtor.  Matter  of  First  National  Bank  v.  Oow, 
No.  1,  139  App.  Div.  576. 

An  order  appointing  a  receiver  does  not  prevent  the  judgment  creditor  from 
pursuing  another  proceeding  to  examine  a  third  person  having  property  of  the 
judgment  debtor.     Smith  v.  Cutter,  64  App.  Div.  412,  72  Supp.  99. 

Where  a  bank  has  been  restrained  by  a  third  party  order  from  transferring 
its  indebtedness  due  to  the  judgment  debtor  and  particularly  from  transfer- 
ring or  paying  out  any  moneys  deposited  to  the  account  name  of  his  wife,  it 
is  justified  in  refusing  to  pay  a  check  drawn  by  the  wife  against  such  deposit 
after  service  of  the  order.  Strauss  v.  YorTcville  Bank,  32  Misc.  239,  65 
Supp.  793. 

An  order  directing  the  judgment  to  be  paid  out  of  the  income  of  the  judg- 
ment debtor  from  a  fund  held  by  a  trustee  is  proper,  where  such  trustee,  on 
a  third  party  order,  testifies  that  he  has  in  his  hands  such  accrued  income  pay- 
able to  the  debtor.    Lawrence  v.  Pease,  50  St.  Eep.  851,  21  Supp.  223. 
Vol.  11  —  50 
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Where,  on  a  third  party  examination  in  supplementary  proceedings,  it  was 
admitted  that  the  judgment  on  which  the  proceedings  were  based  was  regular 
and  unsatisfied  of  record,  and  that  there  was  no  written  agreement  to  satisfy 
it  in  any  event,  the  fact  that  the  judgment  debtor  claimed  that  it  had  been 
paid  by  an  assignment  of  an  interest  in  another  judgment,  which  the  judg- 
ment creditor  denied,  did  not  authorize  the  granting  of  a  motion  to  vacate  the 
examination  order,  the  judgment  debtor's  remedy  being  by  motion  in  the 
action  to  have  the  judgment  satisfied  of  record.  Thompson  v.  Sage,  47  Misc. 
357,  94  Supp.  31. 

The  fact  that  an  assignment  by  the  judgment  debtor  to  a  third  person  of 
moneys  due  the  debtor  is  made  after  service  of  the  order  in  supplementary 
proceedings  on  the  third  person  holding  the  moneys  does  not  affect  the  rights 
of  the  assignee  who  acts  in  good  faith  and  is  not  a  party  to  the  supplementary 
proceedings.     Dienst  v.  Gustaveson,  85  Supp.  371. 

The  order  for  the  examination  of  a  third  person  under  this  section  is  ap- 
pealable and  is  not  within  subdivision  1  of  section  2433.  Leavey  v.  Swick 
Piano  Co.,  17  Misc.  145,  39  Supp.  409. 

The  rule  that  a  third  party  order  cannot  be  had  against  a  public  disbursing 
officer  to  reach  salary  due  to  a  public  officer  applies  to  the  captain  of  the 
police  force,  who  has  collected  the  salary  of  an  officer,  as  his  agent,  and  as  a 
matter  of  convenience.     Gray  v.  Ashley,  24  Misc.  396,  53  Supp.  547. 

Even  if  the  affidavit  upon  which  an  order  against  a  third  person  is  made 
be  defective,  the  order  itself  is  not  void,  and  cannot  be  treated  as  a  nullity; 
and  it  is  no  excuse  by  a  party  ignoring  such  order  that  he  had  been  advised 
that  the  affidavit  was  defective.  Matter  of  Fleming  v.  Tourgee,  40  St.  Rep. 
704,  16  Supp.  2,  21  Civ.  Pro.  297. 

Upon  an  examination  of  a  third  person,  costs  should  be  allowed  against  the 
judgment  debtor.     Grinnell  v.  Sherman,  33  St.  Rep.  27,  11  Supp.  682. 

In  proceedings  supplementary  to  execution,  instituted  by  a  judgment  cred- 
itor to  require  a  third  party  indebted  to  the  judgment  debtor  to  submit  to  an 
( xamination,  the  debtor  has  an  interest  by  virtue  of  which  he  may  compel  the 
judgment  creditor's  attorney  to  file  an  order  which  he  has  procured  for  such 
examination,  although,  the  judgment  having  been  paid,  the  judgment  creditor 
has  obtained  an  order  discontinuing  the  proceeding  against  the  third  person. 
The  fact  that  the  order  or  affidavit  on  which  it  was  granted  may  tend  to  crimi- 
nate the  person  who  obtained  it  is  not  a  justification  for  his  failure  to  file  the 
papers.    Sinnott  v.  First  National  Banh,  34  App.  Div.  161,  54  Supp.  417. 

ARTICLE  VI. 

INJUNCTION.     §  2451. 
§  2451.    Judge  may  enjoin  transfer,  etc.,  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may 
make  an  injunction  order,  restraining  any  person  or  corporation,,  whether  a  party  or  not  a 
party  to  the  special  proceeding,  from  making  or  suflfering  any  transfer  or  other  disposition 
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of,  or  interference  with,  the  property  of  the  judgment  debtor,  or  the  property  or  debt,  con- 
cerning which  any  person  is  required  to  attend  and  be  examined  until  further  direction  in 
the  premises.  Such  an  injunction  order  may  be  made  simultaneously  with  the  order  or  war- 
rant, by  which  the  special  proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor.  The  judge  or  the  court  may, 
as  a  condition  of  granting  an  application  to  vacate  or  modify  the  injunction  order,  require 
the  applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner  as  justice  requires. 

This  section,  as  it  now  stands,  seems  to  change  the  rule  laid  down  in  Green 
V.  Bullard,  8  How.  313,  to  the  effect  that  the  order  in  this  proceeding  is  not 
an  injunction.  The  details  are  much  fuller  than  those  of  section  299  of  the 
old  Code,  for  which  it  is  a  substitute.  A  judgment  debtor  who  has  been  served 
with  an  order  for  appearance  and  examination  in  proceedings  supplementary 
to  execution,  which  forbids  him  from  transferring  any  of  his  property  until 
further  directions,  is  not  guilty  of  contempt  in  applying  his  earnings  for  serv- 
ices rendered  within  sixty  days  before  the  commencement  of  the  proceedings 
to  the  support  of  his  family.  The  Code  of  Civil  Procedure  does  not  authorize 
any  interference  with  such  earnings,  and  it  is  not  necessary  for  the  debtor  to 
secure  permission  of  the  court  or  judge  before  making  such  application.  The 
provision  of  the  Code,  that  the  facts  constituting  the  exemption  shall  be  made 
to  appear  by  the  oath  of  the  debtor  or  otherwise,  is  answered  by  putting  upon 
the  debtor  ithe  burden  of  justifying  the  use  of  his  earnings  when  called  upon 
to  transfer  the  money  to  the  sheriff  or  receiver.  Hancock  v.  Sears,  93  'N.  Y. 
79,  rev'g  29  Hun,  96,  and  overruling  Newell  v.  Cutler,  19  Hun,  74.  Where, 
in  proceedings  supplemental,  to  execution,  an  order  is  issued  restraining  a 
third  person  from  disposing  of  property  belonging  to  the  judgment  debtor 
"  until  further  order  in  the  premises,"  an  order  appointing  a  receiver  is  such 
further  order;  it  is  the  final  order  in  the  proceedings,  and  any  restraint  there- 
after desired  should  be  inserted  in  that  order.  People  v.  Randall,  73  N.  Y. 
416.  An  injunction  restraining  executors  from  applying  the  proceeds  of  a 
trust  to  the  use  of  the  cestui  qufi  trust  is  improper.  All  that  can  be  reached 
to  be  applied  in  satisfaction  of  a  judgment  is  the  surplus  beyond  what  is  neces- 
sary for  the  judgment  debtor's  support,  and  this  can  only  be  done  by  an 
equitable  action.  See  Williams  v.  Thorn,  78  N.  Y.  270;  Morgan  v.  Von 
Kohnstamm,  60  How.  161;  Loclce  v.  Mabbett,  2  Keyes,  457;  Campbell  v. 
Foster,  35  K  Y.  361;  Oraff  v.  Bennett,  31  K  Y.  9.  An  irregularity  in 
obtaining  the  injunction  is  not  waived  by  a  motion  to  dissolve  it.  Wilkie  v. 
Roch,  5  Wkly.  Dig.  352.  As  to  what  does  not  constitute  a  violation  of  an 
injunction,  see  Buller  v.  Niles,  35  How.  329 ;  Morris  v.  First  National  Bank, 
68  N.  Y.  362;  Glenville  Woolen  Go.  v.  Ripley,  43  K  Y.  206.  As  to  what 
does  constitute  a  violation,  see  People  v.  Kingsland,  3  Keyes,  325;  The 
Deposit  National  Bank  v.  Wickham,  4:4:  How.  421.  The  injunction  clause  in 
an  order  does  not  apply  to  property  received  by  the  debtor  subsequent  to  the 
service  of  the  order.    McGivney  v.  Childs,  41  Hun,  607.   See,  howev      Gillett 
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V.  Hilton,  11  Civ.  Pro.  108.  A  stay  of  proceedings  upon  a  judgment  merely 
suspends  supplementary  proceedings  thereon,  and  if  the  debtor  conveys  his 
property,  pending  the  stay,  in  violation  of  the  injunction  contained  in  the 
order  for  examination,  he  is  guilty  of  contempt.  Woolf  v.  Jacobs,  36  Super. 
Ct.  408. 

The  injunction  order  in  supplementary  proceedings  refers  only  to  property 
or  debts  existing  when  the  same  is  served  on  the  judgment  debtor.  Rainsford 
V.  Temple,  3  Misc.  294,  52  St.  Kep.  257,  22  Supp.  937,  modifg  2  Misc.  454, 
51  St.  Kep.  144,  21  Supp.  1039. 

In  a  mandamus  proceeding  to  compel  a  city  chamberlain  to  pay  over  money 
in  his  bonds  to  the  relator,  it  appeared  that  the  money  was  deposited  as  bail 
for  S  who  was  under  indictment,  and  the  chamberlain's  receipt  showed  it  was 
deposited  by  R  the  relator;  that  the  indictment  was  dismissed,  and  thereupon 
S  made  affidavit  that  the  money  belonged  to  R  and  requested  that  it  be  paid 
to  R;  that  the  chamberlain  refused  to  pay  the  money  because  he  had  been 
served  with  injunction  issued  in  supplementary  proceedings  against  S,  in 
which  it  was  stated  that  it  appeared  to  the  satisfaction  of  the  justice  issuing 
the  same  that  the  chamberlain  has  in  his  possession  property  of  S  and  prohib- 
iting him  from  disposing  thereof.  Held,  that  mandamus  should  not  issue  as 
long  as  the  injunction  remained  in  force.  Matter  of  Rothschild  v.  Oould, 
84  App.  Div.  196,  82  Supp.  558. 

To  entitle  a  judgment  creditor  to  an  order  compelling  a  third  person  to 
attend  at  a  time  and  place  arbitrarily  named  and  submit  to  an  examination, 
:and  in  the  meantime  restraining  him  from  disposing  of  property  belonging  to 
the  judgment  debtor,  and  also  prohibiting  him  from  paying  to  the  judgment 
debtor  any  moneys  due  the  latter,  should  only  be  granted  upon  legal  proof; 
some  proof  upon  which  the  judge  granting  can  act  and  determine  that  at 
least  there  is  presumptive  evidence  of  the  jurisdictional  facts.  Matter  of 
Leslie,  19  Misc.  667  (671),  44  Supp.  1103. 

Where  a  bank  has  been  restrained,  by  order,  from  transferring  its  indebt- 
edness due  to  a  judgment  debtor,  named  Max  Strauss,  and  particularly  from 
transferring  or  paying  out  any  moneys  deposited  "  to  the  credit  of  the  name 
of  and  under  the  account  name  of  R.  Strauss"  (the  wife  of  the  debtor),  it 
is  justified  in  refusing  to  pay  a  check  which  the  wife  drew  against  such 
deposit  after  service  of  the  order.  Strauss  v.  Yorhville  Bank,  32  Misc.  239, 
65  Supp.  793. 

Where,  in  proceedings  supplementary  to  execution,  an  order  is  issued 
restraining  a  third  person  from  disposing  of  property  in  his  possession  belong- 
ing to  the  judgment  debtor  "  until  further  order  in  the  premises,"  an  order 
appointing  a  receiver  is  such  further  order;  it  is  the  final  order  in  the  pro- 
ceedings, and  any  restraint  thereafter  desired  should  be  inserted  in  that  order. 
People  ex  rel.  Morris  v.  Randall,  73  IST.  Y.  416. 


SUPPLEMENTAEY  PKOCEEDIWGS  TO  AN  EXECUTION  AGAINST  PEOPERTY.   1799 

Where  a  person  (who  has  placed  certain  property  in  the  hands  of  an 
auctioneer  for  sale)  sells  such  property  to  a  person  who  reduces  the  goods  to 
possession  before  the  sale,  the  service  upon  the  auctioneer  of  a  third  party 
order  made  in  supplementary  proceedings  instituted  against  the  vendor, 
restraining  the  auctioneer  from  parting  with  the  proceeds  of  the  sale  of  the 
goods,  does  not  furnish  a  legal  excuse  for  the  auctioneer's  refusal  to  pay  the 
proceeds  to  one  who  had  previously  purchased  from  the  auctioneer's  principal 
where  the  latter  was  a  bona  fide  owner  of  the  property.  Barker  v.  Archer, 
49  App.  Div.  80,  63  Supp.  298. 

ARTICLE  VII. 

SERVICE   OF   ORDER,   INJUNCTION,   OR   WARRANT.   §§   2452,   2453. 

§  2452.  Mode  of  service  of  certain  orders,  1799. 
§  2453.  Service  of  a  warrant,  1799. 

§  2452.    Mode  of  service  of  certain  orders. 

An  injunction  order  or  an  order  requiring  a  person  to  attend  and  be  examined,  made  as 
prescribed  in  this  article,  must  be  served  as  follows: 

1.  The  original  order,  under  the  hand  of  the  judge  making  it,  must  be  exhibited  to  the 
person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made,  must  be  delivered  to 
him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer,  to  whom  a  copy  of  a 
summons  must  be  delivered,  where  a,  summons  is  personally  served  upon  the  corporation; 
unless  the  officer  is  specially  designated  by  the  judge,  as  prescribed  in  section  8444  of  this 
act. 

§  2453.    Service  of  a  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant,  issued  as  pre- 
scribed in  this  article,  must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affidavit  upon 
which  it  was  granted. 

Where  the  order  requiring  the  judgment  debtor  to  appear  ano  submit  to  an 
examination  is  not  served  upon  him  until  after  the  return  day  specified 
therein,  no  jurisdiction  is  acquired  by  the  subsequent  appearance  of  said 
debtor  for  the  purpose  of  raising  objection  of  .total  want  of  jurisdiction,  and 
the  objection  may  be  raised  at  any  stage  of  the  proceedings.  Henderson  v. 
Stone,  40  How.  333.  But  where  a  sheriff's  certificate  of  service  was  made, 
although  not  sufficient  evidence,  yet  an  appearance  was  held  to  cure  the  defect. 
Utica,  City  Bank  v.  Buell,  17  How.  498.  And  an  irregularity  in  service  is 
waived  by  appearance  and  submitting  to  an  examination  without  objection. 
Billings  v.  Carver,  54  Barb.  40 ;  Newell  v.  Cutler,  19  Hun,  74.  Where  the 
debtor,  after  being  served,  moved  to  vacate  the  order,  and  on  such  motion  an 
order  was  made  denying  it,  and  ordering  the  debtor  to  appear  on  a  day  named, 
it  was  held  the  last-mentioned  order  need  not  be  served  personally.  Johnson 
V.  Tuttle,  17  Abb.  315. 

The  order  for  examination  in  these  proceedings  may  be  served  upon  the 
judgment  debtor  while  attending  court  as  a  witness,  if  he  be  a  resident  of  the 
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State.  Fretcher  v.  Francho,  15  Supp.  674,  21  Civ.  Pro.  34.  The  service  of 
the  order  in  supplemental  proceedings  gives  the  judgment  creditor  the  priority 
of  a  vigilant  creditor,  and  creates  a  lien  upon  the  equitable  assets  of  his  debtor. 
Dujfy  V.  Dawson,  2  Misc.  401,  50  St.  Eep.  584,  21  Supp.  978.  Defective 
service  can  only  be  set  aside  upon  notice  and  not  upon  an  ex  parte  application. 
Dorsey  v.  Cummings,  48  Hun,  76. 

The  service  upon  a  judgment  debtor  of  a  copy  of  an  affidavit  and  order  for 
his  examination  in  proceedings  supplementary  to  execution,  w^hich  copy  v^as 
defective  in  that  it  read,  "  that  said  judgment  was  duly  rendered  upon  said 
judgment  debtor's  appearance,  or  personal  service  of  the  summons  upon  said 
judgment  debtor,"  while  in  the  original  the  words  "  said  judgment  debtor's 
appearance,  or  "  had  been  stricken  out,  is  sufficient  to  authorize  the  examina- 
tion of  the  judgment  debtor.  Mattel'  of  Wyman,  76  App.  Div.  292,  78 
Supp.  546. 

An  order  in  supplementary  proceedings  may  be  served  on  an  attorney, 
although  at  the  time  of  service  he  is  in  actual  attendance  upon  the  Supreme 
Court  and  waiting  to  argue  a  cause  upon  the  motion  calendar,  and  the  only 
exemption  now  in  effect  is  an  exemption  from  arrest  while  employed  in  a 
court  upon  a  cause  then  to  be  heard.  Nationaji  Press  Intelligence  Co.  v. 
BrooTce,  18  Misc.  373,  41  Supp.  658. 

An  order  of  a  judge  of  the  New  York  City  Court,  granted  in  supplementary 
proceedings,  and  requiring  the  judgment  debtor  to  attend  for  examination, 
is  to  be  regarded  as  an  order  in  an  action  which  may  be  served  in  any  part 
of  the  State.    Deane  v.  Sire,  48  Misc.  606,  95  Supp.  556. 

Under  sections  425  and  433  an  order  for  the  examination  of  a  third  party 
in  proceedings  supplementary  to  execution  may  not  lawfully  be  served  upon 
the  third  party  by  the  judgment  creditor.  Matter  of  Dawes,  108  App.  Div. 
174,  96  Supp.  52. 

Without  the  personal  service  of  the  order,  in  the  manner  prescribed  by 
section  2452,  before  the  time  of  the  return  thereto,  no  jurisdiction  is  required 
over  the  person  of  the  judgment  debtor,  and  all  right  to  proceed  in  the  matter 
is  gone,  and  any  proceedings  taken  in  the  matter  thereafter  is  void.  People 
ex  rel.  Grant  v.  Warner,  51  Hun,  53,  3  Supp.  768 ;  aff'd  on  opinion  below, 
125  ]Sr.  Y.  746. 

It  is  not  sufficient  service  of  an  order  in  supplementary  proceedings,  by 
which  a  foreign  corporation  is  required  to  make  discovery  on  oath  concerning 
its  property,  to  deliver  such  order  to  a  person  designated  by  the  corporation 
as  one  upon  whom  a  summons  might  be  served  in  accordance  with  the  General 
Corporation  Law  and  section  432  of  the  Code,  but  such  service  must  be  made 
in  accordance  with  section  2452  upon  an  officer  of  the  corporation.    Matter  of 
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Meyer  v.  Consolidated  Ice  Co.,  196  IST.  Y.  471,  aff'g  132  App.  Div.  265,  116 
Supp.  906. 

An  order  in  proceedings  supplementary  to  execution  served  upon  the  clerk 
•  of  the  board  of  supervisors  forbidding  him  to  pay  to  the  judgment  debtor  fees 
earned  or  to  be  earned  as  a  juror  while  in  attendance  at  a  term  of  court  then 
in  eession  is  unauthorized. 

An  order  in  supplementary  proceedings  for  the  examination  of  a  judgment 
debtor  may  be  served  on  him  while  attending  court  as  a  juror;  and,  if  such 
service  interferes  with  his  duties  as  a  juror,  the  matter  may  be  brought  to 
the  attention  of  the  court  by  motion.  Brown  v.  Edinger,  61  Misc.  366,  114 
Supp.  1116. 

ARTICLE  VIII. 
WHEN  REFERENCE  ORDERED  AND  EXAMINATION  OF  DEBTOR.     §§  2442,  2443,  2444, 

2445,  2460. 

Suhd.  1.  Referee  may  he  appointed,  1801. 

§  2442.  Either  order  may  require  attendance  before  a  referee,  1801. 

§  2443.  Reference  may  be  ordered  at  any  time,  1801. 

§  2445.  Referee  to  be  sworn,  1801. 
Subd.  2.  Examination  before  judge  or  referee,  1802. 

§  2444.  Proceedings  upon  examination;  adjournment,  1802. 
Subd.  3.  When  witness  not  excused  from  answering,  1807. 

§  2460.    No  person  excused  from  answering  on  the  ground  of  fraud,  1807. 

Subd.  1.     Referee  May  be  Appointed.    §§  2442,  2443,  2445. 

§  2442.     Either  order  may  require  attendance  before  a  referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made  pursuant  to  any  provision 
of  this  article,  must  require  him  so  to  attend  and  be  examined,  either  before  the  judge  to 
whom  the  order  is  returnable,  or  before  a  referee  designated  therein.  Where  the  examina- 
tion is  taken  before  a  referee,  he  must  certify,  to  the  judge  to  whom  the  order  is  return- 
able, all  the  evidence  and  the  other  proceedings  taken  before  him. 
§  2443.    Reference  may  be  ordered  at  any  time. 

At  any  stage  of  the  proceedings  the  judge  to  whom  the  order  is  returnable  may,  in  his 
discretion,  make  an  order  directing  that  any  other  examination,  or  testimony,  be  taken  by, 
or  that  a  question  arising  be  referred  to,  a  referee,  designated  in  the  order.    Where  a  ques- 
tion is  so  referred,  the  referee  may  be  directed  to  report  either  the  evidence  or  the  facts. 
§  2445.    Referee  to  be  sworn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  referee  appointed  as  prescribed  in 
this  article,  must,  before  entering  upon  an  examination  or  taking  testimony,  subscribe  and 
take  an  oath  that  he  will  faithfully  and  fairly  discharge  his  duty  upon  the  reference,  and 
make  a  just  and  true  report,  according  to  the  best  of  his  understanding.  The  oath  may  be 
administered  by  an  officer  designated  in  section  843  of  this  act,  and  must  be  returned  to  the 
judge,  with  the  report  or  testimony. 

It  is  said  in  Hollister  v.  Spajford,  3  Sandf.  742,  that  when  it  becomes 
evident  a  protracted  examination  is  likely  to  ensue  a  referee  will  be  ap- 
pointed. In  practice  in  the  city  of  New  York,  a  referee  is  appointed,  or  the 
debtor  is  sworn  by  the  judge,  and  he  and  counsel  retire  to  another  room  for 


1802       SUPPLEMENTARY   PEOCEEDINGS  TO  AJST   EXECUTION  AGAINST   PEOPEBTY. 

the  examination.     In  most  of  the  counties  the  county  judge  hears  the  exami- 
nation, the  creditor's  attorney  taking  down  the  evidence. 

The  referee  may  he  appointed  ex  parte,  but  if  objectionable,  application 
should  be  made  to  the  judge  who  appointed  him  to  vacate  the  order.  Conway 
V.  Ritchins,  9  Barb.  378;  Hulsamer  v.  Wiles,  11  How.  446;  Tremain  v.  Bich- 
ardson,  68  JST.  Y.  617. 

In  support  of  an  order  to.  appear  before  a  referee,  it  will  be  presumed  that 
there  was  an  order  appointing  a  referee.  Leiuis  v.  Penfield,  39  How.  490, 
A  justice  of  the  Supreme  Court  may  appoint  a  referee  to  hold  sessions  in  any 
county  in  the  State.  He  need  not  reside  in  the  county  of  the  party  to  be 
examined,  or  where  the  examination  is  taken.  Bingham  v.  Disbrow,  37  Barb. 
24;  Wilson  v.  Andrews,  9  How.  39.  If  the  referee  dies  or  the  proceeding 
fails  for  any  reason,  the  judge  before  whom  the  proceedings  are  pending  may 
appoint  another  referee.  Allen  v.  Starring,  26  How.  57.  Where  the  judge 
made  an  order  substituting  another  referee  in  place  of  the  one  named  in  the 
original  order,  and  directed  the  debtor  to  appear  and  answer  before  him  at 
a  time  and  place  stated,  it  was  held  by  the  Court  of  Appeals  that  the  judge 
had  power  to  make  the  order,  and  whether  he  should  exercise  this  power  rested 
in  his  discretion,  and  the  order  was  not  reviewable  there.  Pardee  v.  Tilton, 
83  ]Sr.  Y.  623. 

Upon  a  judgment  recovered  in  the  City  Court  of  New  York,  the  judge  of 
such  court  has  power  to  appoint  a  referee  in  supplementary  proceedings. 
People  V.  Levy,  16  Misc.  615,  40  Supp.  743,  25  Civ.  Pro.  390.  If  the  judg- 
ment debtor  has  appeared  and  waived  the  objection  that  the  referee  appointed 
in  supplementary  proceedings  occupies  the  same  office  that  the  attorney  for  the 
judgment  creditor,  a  motion  to  remove  the  referee  on  such  grounds  will  be 
denied.     Rouse  v.  Goodman,  8  Misc.  691,  58  St.  Eep.  830,  28  Supp.  524. 

Subd.  2.    Examination  Before  Judge  or  Referee.    §  2444. 

'§  2444.     Proceedings  upon  examination;   adjournment. 

Upon  an  examination  under  this  article,  each  answer  of  a  party  or  witness  examined  must 
be  under  oath.  A  corporation  must  attend  by,  and  answer  under  the  oath  of,  an  oflScer 
thereof;  and  the  judge  may,  in  his  discretion,  specify  the  oflBcer.  Either  party  may  be 
examined  as  a  witness,  in  his  own  behalf,  and  may  produce  and  examine  other  witnesses, 
as  upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  proceedings,  under 
this  article,  from  time  to  time,  as  he  thinks  proper. 

The  judgment  debtor  should  be  given  reasonable  notice  of  his  examination, 
and  thus  where  a  person  living  in  the  country  received  only  three  hours  and 
a  half  notice  of  examination  to  take  place  in  a  village  the  time  was  too  short. 
Gibbs  V.  Prindle,  9  App.  Div.  29,  41  Supp.  132. 

The  debtor  must  appear  in  person  before  the  judge,  or  referee,  and  mere 
presence  is  not  sufficient  if  he  does  not  answer  when  called.    People  v.  Wilgus, 
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5  Denio,  58.  Either  party,  in  the  absence  of  the  other,  must  wait  a  reasonable 
time,  and  where  the  debtor  failed  to  wait  a  reasonable  time  for  the  judge,  it 
was  held  the  injunction  ordered  remained  valid.  Reynolds  v.  McElhone,  20 
How.  454. 

The  provisions  of  the  statute  are  intended  to  give  authority  for  a  full  and 
complete  examination  of  the  debtor  concerning  the  amount  and  value  of  his 
property,  as  well  as  to  any  disposition  he  has  made  or  attempted  to  make  of 
it.  The  creditor  is  entitled  to  examine  his  debtor  once  as  fully  as  may  be. 
Forbes  v.  Willcurd,  37  How.  193-  s.  c,  54  Barb.  520-  Candvan  v.  McAndrew, 
20  Hun,  46.  Leading  questions  to  the  debtor  are  allowable.  Commg  v. 
TookeVj  5  How.  17.  The  debtor  may  be  cross-examined  on  his  own  behalf. 
Leroy  v.  Ralsey,  1  Duer,  589 ;  Sanford  v.  Carr,  2  Abb.  462. 

The  judgment  debtor,  by  appearing  and  going  on  with  examination,  waives 
all  hut  jurisdictional  defects  in  the  proceeding.  Utica,  Bank  v.  BiLell^  17 
How.  498. 

An  examination  in  supplementary  proceedings  of  a  debtor  who  has  made  a 
general  assignment  need  not  be  confined  to  property  acquired  since  the  assign- 
ment. It  may  include  an  inquiry  concerning  his  property,  legal  or  equitable, 
including  property  transferred  to  another  with  apparent  intent  to  hinder, 
delay,  or  defraud  creditors.  Seligman  v.  Wallach,  16  Abb.  N.  C.  317; 
Schneider  v.  Altman,  16  Abb.  N.  C.  312.  It  seems  the  rule  is  different  where 
an  action  has  been  brought  to  set  aside,  the  assignment.  Schloss  v.  Wcdlach, 
16  Abb.  K  C.  319,  n.;  Bapon  v.  Goldsmith,  1  City  Ct.  462.  And  if  the 
examining  creditor  has  recognized  the  assignment,  by  proving  his  claim 
against  the  debtor,  he  cannot  examine  as  to  matters  prior  to  the  assignment. 
Wilson  Bra.  Co.  v.  Daggett,  9  Civ.  Pro.  408.  On  an  examination  in  supple- 
mentary proceedings,  the  creditor  is  not  deprived  of  his  right  to  a  complete 
discovery  of  the  facts  by  a  claim  of  a  witness  that  he  is  the  owner,  by  purchase, 
of  the  property  sought  to  be  reached.  The  creditor  may  still  show,  if  possible, 
that  the  purchase  was  not  made  in  good  faith.  Mechanics'  &  T.  Bank  v. 
Eealy,  14  Wkly.  Cig.  129 ;  aff'd,  89  K  Y.  605.  It  is  not  necessary  to  swear 
the  debtor  or  witness  a  second  time  on  an  adjourned  examination.  Hudson 
V.  Plets,  11  Paige,  180.  The  power  of  the  referee  to  examine  further  is  spent' 
on  making  his  report.  Orrs  Case,  2  Abb.  457.  But  a  judge  has  power  to 
compel  a  further  examination  even  after  a  receiver  is  appointed.  People  v. 
Mead,  29  How.  360.  It  is  no  ground  for  staying  supplementary  proceedings 
that  a  creditor's  bill  is  pending  between  the  parties.  The  debtor  may  be 
inquired  of  as  to  the  sources  whence  he  acquired  his  property.  Forbes  v. 
Willard,  54  Barb.  520. 

A  judgment  debtor  may  be  examined  upon  supplemental  proceedings  as  to 
property  owned  by  him  prior  to  the  time  of  making  an  assignment  for  the 
benefit  of  creditors,  and  as  to  what  disposition  he  has  made  of  it.    Snyder  v. 
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Altman,  8  Civ.  Pro.  242,  16  Abb.  N.  C.  312.  Compare  Seligmam,  v.  Wallach, 
16  Abb.  N.  C.  317. 

Where  it  appears  upon  an  examination  that  a  judgment  creditor  has  trans- 
ferred property  to  a  witness,  the  latter  is  bound  to  answer  all  questions  touch- 
ing the  transfer  and  seeking  for  information  bearing  upon  the  question 
whether  such  transfer  was  for  a  good  consideration,  and  was  honest  or  fraudu- 
lent, and  upon  his  refusal  to  answer,  he  is  liable  to  be  punished  as  for  a 
contempt.    Lathrof  v.  Glapp,  40  IST.  Y.  328. 

A  judgment  creditor  in  supplementary  proceedings  may  examine  a  witness 
to  the  fullest  extent  concerning  property  of  the  debtor  held  by  him  although 
he  claims  adverse  title. 

Although  there  is  no  authority  for  an  inspection  of  books  and  papers  on  an 
examination  in  supplementary  proceedings,  a  witness  may  be  compelled  to 
produce  such  documents  and  be  required  to  examine  them  to  refresh  his  recol- 
lection and  to  enable  him  to  make  a  full  disclosure  with  respect  to  the  subject 
of  the  examination. 

On  an  examination  of  a  witness  in  supplementary  proceedings  as  to  prop- 
erty of  the  judgment  debtor  held  by  him,  the  examination  should  not  be 
limited,  as  an  examination  of  a  party  before  trial,  to  such  facts  as  the  judg- 
ment creditor  or  a  receiver  must  establish  in  an  action  to  recover  the  property 
or  to  set  aside  a  transfer  thereof.  The  Legislature  has  authorized  a  more 
extended  examination. 

On  the  examination  of  a  third  party  as  a  witness  in  supplementary  pro- 
ceedings he  is  not  excused  from  answering  questions  merely  because  there  is  a 
substantial  dispute  as  to  the  right  of  the  judgment  debtor  to  the  property. 
Matter  of  First  National  Bunk  v.  Gow,  No.  2,  139  App.  Div.  582. 

When  the  judge  appoints  a  referee,  but  does  not  name  the  time  or  place  for 
hearing,  but  merely  directs  the  debtor  to  appear,  as  required  by  the  referee, 
the  referee  may  issue  a  summons  for  his  appearance.  And  disobedience 
thereto  is  a  contempt.  Redmond  v.  Goldsmith^  2  Law  Bull.  19.  An  order 
may  direct  a  debtor  to  appear  before  a  referee  for  examination,  and  before 
the  judge  on  the  Monday  succeeding  his  examination;  on  that  day  a  receiver 
may  be  appointed,  whether  the  debtor  appears  or  not,  and  if  he  fails  to  appear 
he  may  be  put  in  contempt.     Sickles  v.  Hanley,  4  Abb.  N.  C.  231. 

The  absence  of  the  referee  at  the  time  appointed  does  not  terminate  the 
proceedings,  but  the  same  may  continue  by  an  order  of  the  judge  directing 
the  examination  to  proceed  at  a  later  day.  KeiJien  v.  Shiph&rd,  4  Supp.  339, 
16  Civ.  Pro.  183.  Where  the  referee  appointed  in  supplementary  proceedings 
fails  to  appear  at  the  time  set,  the  proceeding  is  not  terminated  but  may  be 
revived  by  order.  Keihen  v.  Shipherd,  24  St.  Eep.  739,  4  Supp.  339,  16 
Civ.  Pro.  183. 
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The  referee  may  adjourn  an  examination  to  a  different  place,  if  it  be  done 
for  good  cause  and  be  reasonable,  and  if  the  place  to  which  the  adjournment 
is  made  is  within  the  county  where  the  debtor  resides.  Weaver  v.  Brydges, 
85  Hun,  503,  66  St.  Eep.  742,  33  Supp.  132.  The  mere  omission  from  the 
record  of  a  regular  adjournment  of  the  proceedings  will  not  be  presumed  to 
show  a  loss  of  jurisdiction,  and  any  irregularity  in  an  adjournment  is  waived 
by  the  subsequent  appearance  of  the  debtor  and  his  submission  to  examination 
without  objection.  Eobertson  v.  Hay,  12  Misc.  1,  66  St.  Rep.  530,  33 
Supp.  31. 

The  referee  has  no  right  to  adjourn  the  proceedings  indefinitely  without 
the  consent  of  the  debtor,  but  he  should  require  plaintiff  to  proceed  with  all 
reasonable  diligence.  Hudson  v.  Plets,  11  Paige,  180.  The  referee  has 
power,  however,  the  same' as  a  master  in  chancery  had,  as  a  necessary  incident 
to  the  examination,  and  he  may  adjourn  the  proceedings  from  time  to  time 
against  the  objection  of  the  debtor.  Kaufman  v.  Thrasher,  10  Hun,  438. 
See  Mason  v.  Lee,  23  How.  466 ;  and  Allen  v.  Starring,  26  How.  57 ;  Ammir 
don  V.  Walcott,  15  Abb.  314;  Reynolds  v.  McElhone,  20  How.  454;  Johnson 
V.  Tuttle,  17  Abb.  315;  Parker  v.  Hunt,  15  Abb.  410,  n.,  as  to  adjournments 
and  what  constitutes  a  valid  adjournment.  The  parties  may  adjourn  by  con- 
sent.    Squire  v.  Young,  1  Bosw.  690 ;  Paople  v.  Oliver,  66  Barb.  570. 

In  proceedings  before  a  referee,  discontinuance,  or  the  imposition  of  costs, 
should  not  be  had,  or  made  before  the  report  of  the  referee,  and  both  parties 
should  have  notice  of  any  application  founded  on  the  report..  Kennedy  v. 
Norcott,  54  How.  87.  A  referee  is  not  to  prosecute  the  inquiry,  but  to  take 
the  evidence  drawn  out  by  plaintiff's  counsel.  Korotowsky  v.  Leipsig,  52 
How.  410. 

An  order  denying  a  judgment  creditor's  motion  to  adjourn  the  hearing  to 
another  day,  in  the  absence  of  abuse  of  discretion,  will  be  affirmed.  Matter 
of  Morrison,  49  Misc.  464. 

An  adjournment  of  the  examination  of  a  judgment  debtor,  by  a  referee 
appointed  in  supplementary  proceedings,  to  such  a  convenient  and  proper 
place  as  the  referee  may  appoint,  is  within  the  discretion  given  the  referee 
by  section  2444.  It  is  only  necessary  that  the  change  of  place  of  the  hearing 
made  by  the  referee  should  be  made  for  some  good  cause  and  be  reasonable  in 
all  respects,  and  if  the  judgment  debtor  is  a  resident  of  the  State  the  place 
should  be  within  the  county  wherein  he  lives.  Weaver  v.  Brydges,  85  Hun, 
503,  33  Supp.  132. 

It  is  legal  duress  to  refuse  the  request  of  a  judgment  debtor  for  an  adjourn- 
ment of  supplementary  proceedings  directed  by  a  void  order  in  order  that  he 
may  procure  counsel  unless  he  answer  certain  questions  and  to  deny  his  re- 
quest to  be  allowed  to  pay  the  sum  due  under  protest  and  compel  the  payment 
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to  be  made  without  protest.  He  may  recover  the  payment  so  compelled. 
Matter  of  Stoddard,  128  App.  Div.  760,  113  Supp.  157. 

Where  a  judge  in  the  order  directs  the  examination  to  be  before  a  referee, 
siich  referee  may  issue  a  subpoena  to  a  third  person  to  appear  before  him  and 
testify  as  a  witness,  and  a  refusal  to  obey  such  subpoena  and  to  be  sworn  and 
testify  is  punishable  as  a  contempt.     Howe  v.  Welch,  11  Civ.  Pro.  444. 

A  subpoena  in  supplementary  proceedings  before  a  referee  must  be  issued 
under  the  hand  of  the  referee.  People  v.  Bahee,  2  WMy.  Dig.  275.  It  is  said, 
in  Knowles  v.  DeLazare,  8  Civ.  Pro.  386,  dist'g  People  v.  Butcher,  3  Abb. 
N.  S.  157,  that  a  witness  should  be  subpoenaed  to  attend  in  supplementary 
proceedings  under  section  863,  and  a  subpoena  in  the  usual  form,  signed  by 
the  clerk,  is  insufficient. 

The  attendance  of  a  third  person  as  a  witness  can  only  be  compelled  by 
service  of  a  subpoena  and  tender  or  payment  of  the  legal  fees  of  a  witness,  and 
a  mere  order  of  the  judge  before  whom  the  proceeding  is  pending  requiring 
such  attendance  is  unauthorized  and  void.  Matter  of  Depue,  185  N.  T.  60, 
rev'g  108  App.  Div.  58,  95  Supp.  1017. 

The  attendance  of  a  witness  is  properly  procured  by  subpoena,  issued  out 
of  the  court  in  which  the  judgment  is  obtained,  and  disobedience  to  such  sub- 
poena should  be  tried  and  punished  by  the  court.  People  v.  Butcher,  3  Abb. 
K  S.  151. 

A  witness  appearing  and  being  examined  is  bound  to  answer  proper  ques- 
tions whether  he  has  been  subpoenaed  or  not.  People  v.  Marston,  18  Abb. 
267. 

Though  a  witness  in  supplementary  proceedings  is  not  entitled  to  counsel 
as  a  matter  of  right,  yet  counsel  should  not  be  arbitrarily  excluded  from  par- 
ticilpating  in  such  examination.    Schwab  v.  Cohen,  13  St.  Rep.  709. 

An  attorney  will  not  be  compelled  to  disclose  information  he  has  obtained 
from  a  judgment  debtor  in  his  professional  capacity.  Graham  v.  People,  63 
Barb.  483 ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  598 ;  Bacon  v.  Frisbie, 
80  K  Y.  394. 

A  party  or  witness  may  be  required  to  produce  books  and  papers  on  the 
hearing.  Pruden  v.  Tallmcm,  6  Civ.  Pro.  360 ;  Holmes  et  al.  v.  Stietz,  6  Civ. 
Pro.  362;  Champlin  v.  Stoddard,  17  Wkly.  Dig.  76;  Bucon  v.  Frisbie,  80 
K  Y.  394. 

Where  a  witness  having  been  served  with  a  subpoena  duces  tecum  refused 
to  produce  certain  papers,  on  the  ground  that  they  related  to  his  private 
affairs,  it  was  held  that  it  was  for  the  court,  on  inspection,  to  decide  as  to  the 
relevancy  and  materiality  of  the  papers,  that  the  creditor  may  make  search- 
ing inquiry,  and  that  an  interested  witness  should  be  strictly  dealt  with. 
Champlin  v,  Stoddard,  17  Wkly.  Dig.  76. 
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The  production  of  books  of  a  corporation  which  it  is  claimed  is  property  of 
the  debtor  in  its  possession,  can  only  be  obtained  through  subpoena  duces  tecum 
served  upon  the  officer  who  has  power  to  produce  the  books ;  subpcena  on  a  mere 
employee  is  insufficient.  Wainright  v.  Tiffany,  13  Civ.  Pro.  222.  A  corpora- 
tion which  has  done  business  with  the  judgment  debtor  may  be  examined  as  a 
witness  through  its  officers,  and  can  be  compelled  to  produce  its  books  and 
papers.  Pendergast  v.  Bempsey,  10  Supp.  938,  18  Civ.  Pro.  198;  Semmes 
V.  Noell,  18  Civ.  Pro.  200. 

Though  a  judgment  debtor  may  be  required  to  produce  his  books  and  papers 
upon  the  examination,  yet  he  cannot  be  compelled  to  leave  them  with  the 
referee  to  be  inspected  by  the  creditors  during  an  adjournment.  Barnes  v. 
Leavey,  29  Supp.  1076,  23  Civ.  Pro.  253. 

Upon  the  examination  of  a  witness  in  supplementary  proceedings,  com- 
pelled by  subpcBna  duces  tecum  to  produce  his  books  of  account,  the  contents 
of  the  books  cannot  be  put  in  evidence,  even  though  the  witness  avers  that  he 
has  no  recollection  of  what  the  entries  meant  and  that  his  memory  is  not  re- 
freshed thereby;  an  inspection  and  discovery  of  the  books  must  be  procured 
by  other  means,  and  if  the  witness  testifies  falsely  redress  must  be  sought 
otherwise.     ■Franklin  v.  Judson,  99  App.  Div.  323,  91  Supp.  100. 

The  defendant  cannot  be  compelled  to  subscribe  his  name  to  the  referee's 
minutes  of  his  testimony  if  they  contain  a  statement  which  is  not  strictly  true, 
even  though  its  falsity  be  shown  by  a  supplementary  entry  in  the  minutes. 
If  incorrect,  the  defendant  is  entitled  to  have  them  corrected  to  conform  to  his 
testimony.  Sherwood  v.  Dolan,  14  Hun,  191.  The  referee  may  allow  cor- 
rections to  be  made  to  the  minutes  after  they  are  signed.  Corning  v.  TooJcer, 
5  How.  16. 

A  commission  cannot  issue  out  of  the  State  to  take  the  deposition  of  a  wit- 
ness in  these  proceedings.  Graham  v.  Colburn,  14  How.  52 ;  Morrell  v.  Hey, 
24  How.  48. 

The  examination  of  the  debtor  is  a  court  record  and  should  be  filed,  if  filing 
is  demanded,  even  though  such  examination  be  incomplete.  Falkenberg  v. 
Frank,  20  Misc.  692,  46  Supp.  675 ;  Matter  of  Falkenberg,  19  Misc.  418,  43 
Supp.  1137. 

The  testimony  in  supplementary  proceedings  is  a  record  of  the  court,  and 
the  judgment  debtor  may  require  the  judgment  creditor  to  file  it.  Bermer  v. 
Meyer,  22  Abb.  i^T.  C.  438,  6  Supp.  535. 

Subd.  3.    When'Witness  Not  Excused  from  Answering.    §  2460. 

§  2460.    No  person  excused  from  answering  on  the  ground  of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  authorized  by  this  article,  is  not 
excused  from  answering  a  question,  on  the  ground  that  his  examination  will  tend  to  convict 
him  -of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a  party  or  privy  to,  or 
knowing  of,  a  conveyance,  assignment,  transfer,  or  other  disposition  of  property  for  any 
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purpose;  or  that  he  or  another  person  claims  to  be  entitled,  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the  special  proceeding,  to  hold  prop- 
erty, derived  from  or  through  the  judgment  debtor,  or  to  be  discharged  from  the  payment  of 
a  debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in  his  behalf.  But  an  answer 
cannot  be  used,  as  evidence  against  the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 

Evidence  of  a  witness  in  supplementary  proceedings  cannot  be  used  as  evi- 
dence of  a  fact  stated  by  him  on  such  examination  upon  a  trial  for  a  criminal 
offense.  A  judgment  debtor  who  loses  money  at  gambling  may,  on  supple- 
mentary proceedings,  be  required  to  state  when  and  where  he  lost  his  money, 
with  the  names  of  the  winners,  so  that  the  receiver  to  be  appointed  may  sue 
for  and  recover  it  back  for  the  benefit  of  judgment  creditors.  The  privilege 
of  the  witness  in  such  case  is  removed  by  this  section,  and  the  protection  of 
the  law  takes  its  place.     Steinhart  v.  Farrell,  3  St.  Kep.  292. 

The  assignee  of  the  judgment  debtor  must  answer  questions  as  to  the 
debtor's  disposition  of  his  property  before  an  assignment,  and  he  cannot  refuse 
on  the  ground  that  the  evidence  would  tend  to  show  that  the  debtor  had  made 
a  fraudulent  assignment.  Code  of  Civil  Procedure,  section  1914,  has  not  appli- 
cation to  supplementary  proceedings.  Matter  of  Sickle,  52  Hun,  527,  23  St. 
Rep.  585,  5  Supp.  703,  17  Civ.  Pro.  138.  Proceedings  supplementary  to  exe- 
cution are  directed  against  property  which  the  judgment  debtor  has  in  his  pos- 
session or  under  his  control  at  the  time  of  the  order  for  examination  or  which 
is  actually  due  him  at  that  time,  and  no  property  subsequently  acquired  or 
future  earnings  of  any  kind,  and  no  earnings  for  personal  services  within  sixty 
days  preceding  the  order  if  necessary  for  the  use  of  his  family,  can  be  reached. 
Matter  of  Trustees  of  Bd.  of  Publication  &  Sabbath  School  Work,  22  Misc. 
645,  50  Supp.  171,  84  St.  Rep.  171,  27  Civ.  Pro.  109. 

Previous  to  the  amendment  of  1881  section  2460  prohibited  the  u.«6  of 
the  examination  of  a  party  or  witness  against  him  as  evidence  of  fraud  in 
any  other  matter.  The  provisions  now  stand,  substantially  as  to  the  use  of 
such  examination  in  civil  actions,  as  did  the  old  Code,  and  as  to  the  rule  then, 
it  was  held  in  Bush  v.  Preston,  20  Wkly.  Dig.  190,  that  an  answer  given  by  a 
party  in  supplementary  proceedings  prior  to  September  1,  1880,  might  be 
used  in  evidence  against  him.  In  Wright  v.  Nostrand,  94  IST.  Y.  31,  where 
the  examination  was  had  apparently  under  the  old  Code,  it  was  held  that  the 
evidence  of  the  judgment  debtor,  in  a  creditor's  action  taken  in  supplementary 
proceedings,  was  admissible  not  only  against  him  as  an  admission,  but  against 
all  the  defendants  for  the  purpose  of  affecting  his  credibility  by  showing  con- 
flicting statements.  The  evidence  of  a  party  taken  on  supplemental  proceed- 
ings is  admissible  under  this  section  of  the  present  Code.  Du^enbury  v. 
Duseniury,  63  How.  351.  Proceedings  under  the  ISTon-iImprisonment  Act 
are  not  criminal  proceedings,  such  as  would  exclude  the  evidence  of  a  debtor 
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on  supplemental  proceedings  under  the  old  Code.  People  ex  rel,  v.  Spier,  12 
Hun,  67. 

The  testimony  given  either  by  the  judgment  debtor  or  by  a  third  party 
upon  the  examination  in  these  proceedings  is  competent  evidence  against  both 
the  judgment  debtor  and  the  third  party  in  an  action  subsequently  brought  by 
a  creditor  of  the  judgmemt  debtor  to  set  aside  a  conveyance  made  by  him  to 
such  third  party.  Kmn  v.  Larhm,  4  App.  Div.  209,  74  St.  Eep.  189,  38 
Supp.  546. 

In  proceedings  supplementary  to  execution  it  appeared  that  after  the  claim 
in  question  arose  the  judgment  debtor  transferred  his  house,  nearly  all  his 
property,  to  his  wife  for  a  nominal  consideration;  that  thereafter  the  wife 
borrowed  a  sum  of  money  on  the  house;  that  later  she  died,  leaving  a  will 
whereby  she  created  a  trust  and  made  her  husband,  the  judgment  debtor,  sole 
.  beneficiary  during  his  life ;  that  she  had  paid  considerable  of  the  money  to  her 
attorney;  held,  that  the  attorney  could  be  compelled  to  disclose  why  he  re- 
ceived the  money  and  how  it  had  been  disposed  of  by  him.  Phoebus  v.  Web- 
ster, 40  Misc.  528,  82  Supp.  868. 

The  management  of  a  client's  property,  or  acting  as  depositary  of  such 
property,  is  not  the  professional  function  of  an  attorney  but  that  of  a  mere 
agent ;  and  the  depositary  is  not  excused  from  testifying  in  relation  thereto,  as 
his  client's  privilege,  under  section  835  of  the  Code  of  Civil  Procedure,  pro- 
tects him  against  the  revelation  by  the  attorney  merely  of  communications 
and  such  communications  only  as  are  made  to  the  attorney  in  a  professional 
capacity.     Matter  of  Howe  v.  Stuart,  68  Misc.  352,  123  Supp.  971. 

ARTICLE  IX. 
WHEN  WARRANT  MAY  BE  ISSUED.     §§  2437,  2438,  2439,  2440. 

§  2437.  Warrant  of  arrest  instead  of  order,  1809. 
§  2438.  Id.;  after  the  order  has  been  made,  1809. 
§  2439.  Warrant;  how  vacated,  etc.,  1810. 
§  2440.    Undertaking  may  be  required,  etc.,  1810. 

I  2437.     Warrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under  either  of  the  last  two  sec- 
tions; and  also  proof,  by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  State,  or  conceal  himself,  and  that  there  is  reason 
to  believe  that  he  has  property,  which  he  unjustly  refuses  to  apply  to  the  payment  of  the 
judgment;  the  judge  may,  instead  of  making  an  order,  issue  a  warrant  under  his  hand, 
reciting  the  facts  and  requiring  the  sheriif  of  any  county,  where  the  judgment  debtor  may  be 
found,  to  arrest  him,  and  bring  him  before  the  same  judge,  or  before  another  judge,  if  the 
case  is  one  where  the  warrant  must  be  returnable  to  another  judge. 
§  2438.    Id.;   after  the  order  has  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  appear,  as  therein  stated,  at 
any  time  after  the  making  of  an  order,  requiring  the  judgment  debtor  to  attend  and  be 
examined,  and  before  the  close  of  his  examination,  the  judge  may  issue  a  warrantj  as  therein 
prescribed;  and,  if  necessary,  may  direct  the  adjournment,  or,  if  the  return  day  of  the  order 
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has  elapsed,  the  continuance  of  the  proceedings  under  the  order,  until  after  the  return  of  the 
warrant  and  his  decision  thereupon. 
§  2439.     Warrant;  how  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may  be  vacated  or  modified,  as 
prescribed  in  section  2433  of  this  act,  with  respect  to  an  order. 
§  2440.     Undertaking  may  be  required,  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  before  a  judge,  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article;  and  it  appears  to  the  satisfaction  of  the 
judge,  from  his  examination,  or  other  proof,  that  there  is  danger  that  he  will  leave  the 
State,  or  conceal  himself,  and  that  he  has  property,  which  he  has  unjustly  refused  to  apply 
to  the  satisfaction  of  the  judgment;  the  judge  may  make  an  order,  requiring  him  to  give  an 
undertaking,  with  one  of  more  sureties,  in  a  sum  fixed  and  within  a  time  specified  in  the 
order,  to  the  effect,  that  he  will,  from  time  to  time,  as  the  judge  directs,  attend  before  the 
judge,  or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceedings;  and  that  he  will 
not,  until  discharged  from  arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  property, 
which  is  not  exempt  from  seizure  by  section  2463  of  this  act.  If  he  fails  to  comply  with 
the  order,  the  judge  must  forthwith,  by  warrant,  commit  him  to  prison,  there  to  remain 
until  the  close  of  the  examination,  or  the  giving  of  the  required  undertaking;  except  that 
the  judge  may  direct  the  sheriff  to  produce  him,  from  time  to  time,  as  required  in  the 
course  of  the  proceedings. 

A  warrant  of  arrest  under  section  2437  may  issue  against  a  non-resident 
debtor.  Denning  v.  Schieffelin,  26  St.  Kep.  96,  7  Supp.  98.  The  warrant 
issued  under  this  section  is  independent  of  the  order  for  the  examination  of 
the  judgment  debtor,  and  is  not  affected  by  the  fact  that  such  order  is  vacated. 
Frost  V.  Craig,  18  Civ.  Pro.  296,  30  St.  Eep.  848,  16  Daly,  107,  9  Supp.  528. 

This  remedy  may  be  had  by  the  assignee  of  a  judgment.  King  v.  Kirhy, 
28  Barb.  49.  It  is  necessary  for  the  creditor,  before  he  is  entitled  to  a  war- 
rant of  arrest  against  a  debtor,  to  establish,  to  the  satisfaction  of  the  judge  to 
whom  the  application  for  the  warrant  is  presented,  by  affidavit,  that  there  is 
danger  the  judgment  debtor  will  leave  the  State  or  conceal  himself,  and  there 
is  reason  to  believe  that  he  has  property  which  he  unjustly  refuses  to  apply 
to  the  payment  of  the  judgment.  Where  the  allegations  in  the  affidavit  on 
which  the  warrant  is  asked  are  stated  to  be  upon  belief,  and  the  fact  of  de- 
fendant's having  property  is  a  mere  inference  of  the  plaintiff  based  upon  the 
fact  that  defendant  is  a  man  of  extravagant  habits,  etc.,  the  affidavit  is  insuf- 
ficient. Netzel  V.  Mulford,  59  How.  452.  It  is  said  in  that  case,  citing  the 
language  of  The  People  v.  Recorder  of  Albany,  6  Hill,  429 :  In  such  cases, 
where  the  creditor  may  be  his  own  witness  for  the  purpose  of  procuring  a 
warrant,  and  may  choose  his  own  time  for  arresting  the  debtor,  it  is  not  too 
much  to  require  that  in  the  first  instance  he  should  make  out  a  plain  case. 
Under  the  statute  of  1831,  similar  in  language,  it  was  held  there  should  be 
proof  of  the  facts  authorizing  the  issuing  of  the  warrant,  and  while  it  need 
not  necessarily  be  in  the  form  of  an  affidavit,  it  must  be  of  such  a  character  as 
to  furnish  evidence  which,  in  the  judgment  of  the  officer,  amounts  to  proof  of 
the  charge.     Vredenburgh  v.  Hendricks,  17  Barb.  179 ;  Broadhead  v.  McCon- 
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nell,  3  Barb.  175.  To  make  a  case  for  arrest  by  reason  of  anticipated  con- 
cealment it  must  appear  or  be  presumable  that  the  concealment  will  be  within 
this  State.  Where  it  is  shown  that  ho  is  out  of  the  State  it  will  not  be  granted. 
Eoshand  v.  Waring,  1  Abb.  IST.  C.  311. 

Affidavit  must  show  that  debtor  has  property  or  no  warrant  can  be  issued. 
Heller  v.  De  Leon,  7  Supp.  97. 

A  warrant  for  the  arrest  of  a  judgment  debtor,  in  proceedings  for  his  ex- 
amination before  or  after  the  return  of  an  execution,  under  section  2437,  must 
recite  the  facts  that  bring  the  proceeding  within  section  2458,  and  for  its 
failure  to  do  so  should  be  vacated. 

The  warrant  should  also  specify  the  purposes  for  which  the  judgment 
debtor  is  required  to  be  brought  before  the  court,  and  for  its  failure  to  specify 
the  purpose  it  should  be  vacated.  Matter  of  Barnett  v.  Leivinsky,  66  Misc. 
141,  121  Supp.  378. 

ARTICLE  X. 
PAYMENT  BY  DEBTOR  TO  SHERIFF,  AND  PROCEEDINGS  THEREON.     §§  2446,  2447, 

2448,  2449,  2450. 

§  2446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff,  1811. 

§  2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver,  1811. 

■§  2448.  Duty  of  the  sheriff,  1812. 

§  2449.  How  money  or  property  applied  to  pay  the  judgment,  1812. 

§  2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc.,  1812. 

§  2446.     Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

At  any  time  after  the  commencement  of  a,  special  proceeding,  authorized  by  this  article, 
and  before  the  appointment  of  a  receiver  therein,  or  the  extension  of  a  receivership  thereto, 
the  judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  upon  proof,  by  affidavit,  to  his  satisfaction,  that  a  person  or  corporation 
is  indebted  to  the  judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons,  as  he 
deems  just,  or  without  notice,  make  an  order,  permitting  the  person  or  corporation,  to  pay 
to  a  sheriff,  designated  in  the  order,  a  sum  on  account  of  the  alleged  indebtedness,  not  ex- 
ceeding the  sum  which  will  satisfy  the  execution.  A  payment  thus  made  is,  to  the  extent 
thereof,  a  discharge  of  the  indebtedness,  except  as  against  a  transferee  from  the  judgment 
debtor,  in  good  faith  and  for  a  valuable  consideration,  of  whose  rights  the  person  or  cor- 
poration had  actual  or  constructive  notice,  when  the  payment  was  made. 
§  2447.    Order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in  a  special  proceeding 
authorized  by  this  article,  that  the  judgment  debtor  has,  in  his  possession  or  under  his 
control,  money  or  other  personal  property,  belonging  to  him;  or  that  one  or  more  articles  of 
personal  property,  capable  of  delivery,  his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the  control  of  another  person;  the  judge, 
by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may,  in  his  dis- 
cretion, and  upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or  without  notice, 
make  an  order,  directing  the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff,  designated  in  the  order, 
unless  a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the  special  pro- 
iceeding,  and  in  that  case  to  the  receiver. 
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§  2448.     Duty  of  the  sheriff. 

]f  the  sheriff,  to  whom  money  is  paid,  or  other  property  ia  delivered,  pursuant  to  an 
order  made  as  prescribed  in  either  of  the  last  two  sections,  does  not  then  hold  an  execution 
upon  the  judgment  against  the  property  of  the  judgment  debtor,  he  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  duties  and  liabilities,  with  respect  to  the  money  or 
property,  as  if  the  money  had  been  collected,  or  the  property  had  been  levied  upon  by  him, 
by  virtue  of  such  an  execution;  except  as  otherwise  prescribed  in  the  next  section. 
§  2449.    How  money  or  property  applied  to  pay  the  judgment. 

After  a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the  special 
proceeding,  the  judge  must,  by  order,  direct  the  sheriff  to  pay  the  money  or  the  proceeds  of 
the  property,  deducting  his  fees  to  the  receiver;  or,  if  the  case  so  requires,  to  deliver  to  the 
receiver  the  property  in  his  hands.  But  if  it  appears,  to  the  satisfaction  of  the  judge,  that 
an  order,  appointing  a  receiver,  or  extending  a  receivership,  is  not  necessary,  he  may,  by  an 
order  reciting  that  fact,  direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds  of  the 
property  so  delivered,  upon  an  execution  in  favor  of  the  judgment  creditor,  issued  either 
before  or  after  the  paymeht  or  delivery  to  the  sheriff;  and  a  receiver,  appointed  pursuant 
to  the  provisions  of  this  articlo,  may,  on  leave  of  a  judge  having  power  to  appoint  such 
receiver,  lease  the  real  property  that  shall  come  into  his  possession  for  such  time  as  shall  be 
necessary  to  realize  moneys  sufScient  to  satisfy  the  judgment,  with  interest  thereon  and 
costs  of  the  special  proceeding. 
§  2450.    Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in  the  last  four  sections,  and 
afterwards  the  special  proceeding  is  discontinued,  or  dismissed ;  or  the  judgment  is  satisfied, 
without  resorting  to  that  money  or  property;  or  a  balance  of  the  money, or  of  the  proceeds 
of  the  property,  or  a  part  of  the  property,  remains  in  the  sheriff's  or  the  receiver's 
hands,  after  satisfying  the  judgment,  and  the  costs  and  expenses  of  the  special  proceeding; 
the  judge  must  make  an  order,  directing  the  sheriff  or  receiver  to  pay  the  money,  or  deliver 
the  property,  so  remaining  in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all  other  sums  legally  charge- 
able against  the  same. 

A  payment  by  a  third  person  to  the  sheriff  in  pursuance  of  an  order  under 
section  2446  discharges  his  indebtedness  to  the  judgment  debtor  except  as 
against  a  transferee  in  good  faith  and  for  a  valuable  con.'iideration  of  whose 
rights  he  had  actual  or  constructive  notice. 

The  order  authorized  by  section  2446  is  permissive  merely. 

There  is  no  jurisdiction  in  supplementary  proceedings  to  determine  con- 
flicting claims  to  moneys  paid  by  the  sheriff  to  the  judgment  creditor  as  be- 
tween him  and  one  claiming  the  same  by  an  alleged  prior  assignment.  Ken- 
nedy  v.  Carrich,  18  Misc.  38,  40  Supp.  1127. 

Thesection  only  provides  for  an  order  "  permitting "  a  payment  to  the 
sheriff  by  a  person  indebted  to  the  judgment  debtor,  and  an  order  directing 
such  third  party  to  pay  is  not  authorized  and  furnishes  no  protection  to  the 
person  making  a  payment  pursuant  thereof;  such  payment  will  be  regarded 
as  merely  voluntary.  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Savings 
Institution,  12  Misc.  626,  68  St.  Eep.  134,  34  Supp.  253,  25  Civ.  Pro.  44. 

A  summary  order  should  not  be  made  in  a  proceeding  supplementary  to 
execution  for  the  application  of  money  or  property  to  the  payment  of  the 
judgment  unless  the  judgment  debtor's  right  to  the  immediate  possession  of 
such  money  or  property  is  substantially  undisputed. 
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Where  the  property  of  a  corporation  is  in  the  hands  of  a  receiver  appointed 
in  an  action  for  foreclosure,  an  order  should  not  be  made  in  a  supplementary 
proceeding  that  such  receiver  pay  or  secure  the  amount  of  a  subsequent  judg- 
ment, when  the  question  is  controverted  as  to  v^hether  there  is  a  surplus  ap- 
plicable to  such  payment,  until  that  fact  has  been  determined  at  the  end  of 
the  foreclosure  suit,  more  especially  where  the  judgment  creditor  is  litigating 
the  validity  of  the  mortgage  and  of  prior  judgments.  Kenny  v.  South  Shore 
Natural  Oas  &  Fuel  Co.,  201  IST.  Y.  89,  rev'g  140  App.  Div.  941,  126  Supp. 
1126. 

Under  section  2447  the  court  is  authorized,  on  the  examination  of  a  third 
party,  to  direct  such  person  to  pay  over  any  money  or  property  which  he  may 
have  in  his  hands  belonging  to  the  judgment  debtor,  where  there  is  no  sub- 
stantial dispute  touching  the  possession  or  ownership  of  the  property.  Bauer 
V.  Betz,  4  St.  Rep.  92.  The  question  is  whether  the  defendant  has  any  prop- 
erty in  his  possession  or  under  his  control  at  the  time  of  the  commencement  of 
the  proceedings ;  to  make  the  order  without  proof  of  ability  to  comply  would  be 
reviving,  in  another  form,  imprisonment  for  debt.  The  Columhian  Institute 
V.  Cregan,  3  St.  Hep.  287.  The  statute  does  not  authorize  the  judge  to  order 
the  application  toward  the  payment,  or  the  delivery  or  transfer  to  the  receiver 
for  such  purpose,  of  any  but  personal  property.  Smith  v.  Tozer,  3  St.  Hep. 
363. 

Only  personal  property  can  be  required  by  order  to  be  paid  to  the  receiver 
of  the  judgment  debtor  in  supplementary  proceedings.  First  National  Bank 
of  Canandaigua,  v.  Martin,  49  Hun,  671,  18  St.  Eep.  414,  2  Supp.  315,  15 
Giv.  Pro.  324. 

Where  a  trustee,  examined  under  a  third  party  order,  testifies  that  he  has 
in  his  hands  an  accrued  income  payable  to  the  debtor,  an  order  is  proper  upon 
notice  to  the  judgment  debtor  directing  the  payment  of  the  judgment  out  of 
such  income.     Lawrence  v.  Pease,  50  St.  Eep.  851,  21  Supp.  223. 

A  judgment  debtor,  who  has  been  ordered  by  the  court  to  deliver  to  a  re- 
ceiver appointed  in  supplementary  proceedings  "  all  property  and  money  now 
in  his  possession  or  under  his  control  belonging  to  him  and  not  exempt  by 
section  2463  of  the  Code  of  Civil  Procedure,"  is  not  excused  from  complying 
with  a  demand  made  by  such  receiver  for  "possession  and  control  of  the 
business  and  property  "  at  a  store  kept  by  the  debtor,  by  the  fact  that  he  has 
in  such  store  a  quantity  of  goods  consigned  to  him  for  sale  as  well  as  a  quan- 
tity of  goods  commingled  therewith  belonging  to  himself.  Matter  of 
Camerick,  34  App.  Div.  31,  53  Supp.  1084. 

An  order  requiring  a  judgment  debtor  to  pay  money  over  to  the  receiver  of 
his  property  appointed  in  supplementary  proceedings,  which  order  purported 
to  be  an  6rder  of  the  County  Court  granted  at  a  Special  Term  thereof  and  was 
treated  as  a  County  Court  order  by  the  parties,  is  unauthorized,  as  section  2447 
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provides  that  the  order  shall  be  made  by  "  the  judge  by  whom  the  order  or 
warrant  was  granted  or  to  whom  it  is  returnable."  Matter  of  Fiss  v.  Haag, 
75  App.  Div.  241,  78  Supp.  1. 

The  Supreme  Court  may,  in  its  discretion,  vacate  an  ex  parte  order  made 
under  section  2447,  directing  that  property  stored  in  the  name  of  a  judgment 
debtor  be  delivered  to  the  receiver  of  his  property  appointed  in  supplementary 
proceedings  and  that  the  receiver  have  power  to  sell  the  same,  where  the  fact 
was  not  disclosed  to  the  judge  making  the  order  that  the  possession  and 
ownership  of  the  property  in  question  was  claimed  by  a  junior  judgment 
creditor  claiming  under  a  bill  of  sale  executed  by  the  judgment  debtor.  Mat- 
ter of  Shannon  v.  Steger,  75  App.  Div.  279,  78  Supp.  163. 

In  Matter  of  Castle,  2  St.  Rep.  362,  it  was  held  that  where  funds  were  de- 
posited by  the  order  of  the  court  in  partition  the  assignee  of  the  debtor  and  the 
receiver  must  try  the  issue  as  to  right  to  the  property  in  an  action.  In  order 
to  ascertain  whether  there  is  a  surplus  arising  out  of  trust  estate  an  action  is 
necessary.  Manning  v.  Evans,  19  Hun,  600.  Insurance  moneys  on  house- 
hold furniture  cannot  be  reached  during  a  reasonable  time  to  allow  the  debtor 
to  replace  them.  Cooney  v.  Cooney,  65  Barb.  524.  After  the  amount  neces- 
sary to  satisfy  the  claims  of  the  receiver  have  been  paid  the  debtor  is  rein- 
stated in  his  rights  as  to  the  property.  Lanigan  v.  The  Mayor,  70  N.  Y.  454. 
The  proceeding  is  limited  to  reaching  property  of  the  debtor  in  his  possession, 
or  in  the  possession  of  others  conceded  to  be  his.  Stewart  v.  Foster,  1  Hill, 
505 ;  Winters  v.  McCarthy,  2  Abb.  IST.  C.  357 ;  Peters  v.  Kerr,  26  How.  3 ; 
Hall  V.  McMahon,  10  Abb.  103.  Where  the  defendant  is  in  possession  of 
property  which  is  claimed  to  belong  to  the  wife  the  order  cannot  be  made. 
Sachett  v.  Newton,  10  How.  560.  The  judge  cannot  try  and  determine  con- 
flicting claims.  Boheson  v.  Ford,  3  Edw.  441 ;  Stewart  v.  Foster,  1  Hill,  605 ; 
People  V.  King,  9  How.  97 ;  Joyce  v.  Holbrooh,  7  Abb.  338 ;  Teller  v.  Randall, 
26  How.  155 ;  Rodman  v.  Henry,  17  N.  Y.  482.  The  title  must  be  settled  in 
an  action  to  be  brought  by  the  receiver.  Barnard  v.  Kobbe,  54  N.  Y.  516; 
TeUer  v.  Randall,  40  Barb.  242 ;  Loche  v.  Mabbett,  2  Keyes,  467 ;  West  Side 
Bank  v.  Pugsly,  47  N.  Y.  368.  But  the  person  claiming  the  property  may  be 
restrained  from  paying  over.  Maurice  v.  Smith,  5  Wkly.  Dig.  255.  The 
order  to  apply  the  property  may  be  in  the  alternative  that  defendant  pay  over, 
or  an  attachment  issue.  Grouse  v.  Wheeler,  33  How.  337.  A  debtor  who 
has  mortgaged  chattels  by  a  mortgage  payable  on  demand  cannot  be  ordered  to 
deliver  the  property  to  a  receiver.  Orizwold  v.  Tompkins,  7  Daly,  214.  It 
was  held  the  judge  could  not  direct  property  to  be  paid  over  to  the  creditor; 
that  there  should  be  a  levy  and  sale  under  execution,  or  a  receiver.  Dickinson 
V.  Onderdonk,  18  Hun,  479.  The  order  for  a  third  person  to  pay  over  should 
never  be  made  where  the  indebtedness  or  its  amount  is  either  disputed  or  un- 
certain.    Sanford  v.  Moser,  13  How.  137;  Alexander  v.  Richardson,  7  Eobt. 
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63;  People  v.  Hulhert,  5  How.  446;  Grassmuck  v.  Richards,  2  Abb.  N.  C. 
359;  Hentz  v.  McKehee,  1  Law  Bull.  3;  Corning  v.  Tooher,  5  How.  16; 
Moller  V.  Wells,  29  Hun,  587. 

A  judgment  debtor  is  not  excused  from  complying  with  an  order  directing 
him  to  pay  to  the  receiver  moneys  deposited  in  bank  in  the  name  of  his  wife, 
from  whom  he  has  a  power  of  attorney  to  use  the  funds  as  his  own,  by  proof 
that  he  was  an  insurance  broker  and  was  accustomed  to  deposit  in  such  ac- 
count checks  received  for  premiums  and  pay  the  companies  with  his  own 
checks,  in  the  absence  of  evidence  identifying  the  money  in  bank  as  that  of 
the  insurance  companies.  Matter  of  Weld,  34  App.  Div.  471 ;  sub  nom.. 
Weld  V.  Sage,  54  Supp.  253. 

Where  it  appears  upon  the  examination  of  the  wife  of  a  judgment  debtor, 
in  proceedings  supplementary  to  execution  instituted  against  her  husband, 
that  prior  to  the  recovery  of  the  judgment  the  judgment  debtor,  in  pursuance 
of  an  arrangement  made  in  good  faith,  paid  her  the  sum  of  $150  as  wages  at 
the  rate  of  $5  per  week  for  the  time  during  which  she  was  without  a  domestic 
and  was  compelled  to  do  the  housework,  and  that  she  had  spent  all  the  money 
before  the  service  of  the  papers  in  the  supplementary  proceedings,  the  court 
has  no  power  under  section  2447  to  make  an  order  directing  her  to  pay  over 
the  money  so  received.  Broderick  v.  Archibald,  61  App.  Div.  473,  70  Supp. 
617. 

Plaintiff,  in  her  own  name,  deposited  a  certain  sum  with  defendant.  In 
proceedings  subsequently  commenced  against  defendant,  supplementary  to  an 
execution  against  plaintiff's  husband,  he,  she,  and  an  officer  of  the  defendant 
appeared  before  a  referee  and  were  examined.  Upon  the  report  of  the  referee 
an  order  was  granted  by  the  court  before  whom  the  proceedings  were  pending, 
requiring  defendant  to  pay  to  the  judgment  creditor  the  amount  of  the  de- 
posit, which  order  defendant  obeyed.  In  an  action  to  recover  the  deposit  it 
dii  not  appear  that  plaintiff  had  notice  of  the  application  for  the  order,  or 
that  she  was  heard  in  reference  thereto,  or  that  she  was  in  any  way  a  party 
to  the  application.  Held,  that  such  payment  was  no  defense ;  that  she  was  not 
a  party  to  the  adjudication  or  bound  thereby.  Schrauth  v.  The  Dry  Dock 
Savings  Bmh,  86  N.  Y.  390. 

Where  an  order,  appointing  a  receiver  of  the  property  of  a  judgment 
debtor,  contains  no  requirement  that  he,  the  debtor,  deliver  the  property  in 
his  possession  to  the  receiver,  and  no  demand  for  its  delivery  has  been  made, 
the  court  has  no  power  subsequently  to  grant,  at  the  instance  of  the  receiver, 
an  order  requiring  the  debtor  forthwith  to  turn  over  to  the  receiver  certain 
described  personal  property.  Bradbury  v.  Bliss,  23  App.  Div.  606,  48  Supp. 
912. 

While  the  City  Court  of  ISTew  York  may  have  no  jurisdiction  to  determine, 
npon  a  mere  motion,  the  title  to  a  fund  belonging  to  a  judgment  debtor  and 
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paid  into  court  as  the  result  of  a  supplementary  proceeding  taken  against  him, 
yet,  where  a  contest  arises  between  two  claimants  to  such  a  fund  and  the 
parties  stipulate  that  the  question  of  title  be  referred  to  a  referee  to  hear  the 
evidence  and  "determine  the  facts,  the  party,  unsuccessful  upon  the  reference, 
will  not,  in  view  of  the  fact  that  section  2443  authorizes  a  reference  at  any 
stage  of  supplementary  proceedings,  subsequently  be  heard  to  raise  the  ques- 
tion of  the  power  of  the  court  to  decide  the  title  to  the  fund  upon  the  coming 
in  of  the  referee's  report;  and  the  suggestion,  that  the  proper  method  would 
have  been  to  appoint  .a  receiver  and  have  him  bring  an  action,  is  not  available. 
Maas  V.  McEntegart,  21  Msc.  462,  47  Supp.  673,  aff'g  20  Misc.  676,  46 
Supp.  534. 

A  corporation  may  be  ordered  to  pay  the  sheriff  the  amount  of  a  judgment 
out  of  money  due  the  judgment  debtor  under  a  contract,  although  the  corpora- 
tion has  paid  out  such  moneys  after  the  service  upon  it  of  a  notice  of  judgment 
against  the  defendant.  Burnett  v.  Biker,  13  Civ.  Pro.  338.  "Where  a  third 
person  admits  owing  money  to  the  judgment  debtor  for  the  erection  of  a  house, 
upon  which  two  mechanics'  liens  are  filed,  on  the  same  day,  and  thereupon 
pays  the  money  to  the  sheriff,  the  sheriff  should  not  be  required  by  order  to 
pay  the  money  to  the  judgment  creditor  until  the  termination  of  the  lien  suits. 
Clarh  V.  Gallagher,  21  St.  Eep.  314,  3  Supp.  312. 

This  section  only  authorizes  a  direction  to  pay  when  money  is  found  in  the 
hands  of  the  judgment  debtor  or  where  articles  of  personal  property,  other 
than  money  and  capable  of  delivery,  and  to  which  the  title  of  the  debtor  is  not 
disputed,  is  found  in  the  hands  of  a  third  person.  It  does  not  warrant  the 
direction  that  a  third  person  pay  over  money  to  the  sheriff  or  receiver.  Grand 
Lodge  Knights  of  Pythias  v.  Manhattan  Savings  Institution,  12  Misc.  626, 
34  Supp.  253,  68  St.  Eep.  132,  25  Civ.  Pro.  44.  If  there  is  a  substantial 
dispute  as  to  the  ownership  of  money  in  the  hands  of  a  third  party,  it  cannot 
be  ordered  to  be  paid  over.  Krone  v.  Klotz,  3  App.  Div.  587,  73  St.  Rep. 
719,  38  Supp.  225,  25  Civ.  Pro.  320, 

Where  there  is  a  dispute  as  to  whether  a  third  party  owes  the  judgment 
debtor  and  where  a  suit  is  pending  for  the  money,  by  a  person  other  than  the 
judgment  debtor,  a  judge  in  supplementary  proceedings  cannot  decide  the 
question  of  such  ownership,  nor  can  he  make  an  order  directing  the  payment 
of  such  money  either  to  the  sheriff  or  any  other  person.  Waldron  v.  Walker, 
43  St.  Rep.  605,  18  Supp.  292.  If  the  ownership  of  property  is  disputed, 
and  the  issue  raised  by  affidavit,  an  order  requiring  its  delivery  to  the  sheriff 
should  not  be  granted,  or  if  granted  without  notice  should  be  vacated  because 
the  judge  has  no  jurisdiction  to  determine  the  question  of  title  or  of  exemption. 
Servin  v.  Lowerre,  3  Misc.  113,  23  Supp.  1052. 

Creditors  cannot  reach  a  fund  created  by  friends  of  an  indigent  judgment 
debtor  for  his  relief  and  benefit.     Wilder  v.  Clarhe,  33  St.  Rep.  143,  11  Supp. 
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683.  Where  a  judgment  debtor  was  entitled  to  his  support  and  to  the  use  of 
principal,  under  his  wife's  will,  of  which  he  was  executor,  and  there-  has  been 
no  accounting  or  separation  of  the  part  necessary  for  his  support,  and  where 
there  is  a  serious  question  as  to  whether  certain  moneys  belonged  to  the  judg- 
ment debtor  or  to  the  estate,  the  court  should  not  make  an  order  applying  them 
upon  the  judgment.  Wolfe  v.  Buttner,  6  Misc.  119,  51  St.  Eep.  861,  26 
Supp.  52. 

Where  by  will  premises  were  given  to  the  testator's  grandchildren,  after 
payment  of  a  mortgage  thereon  from  the  rents  and  profits,  and  directed  that 
the  net  rents  and  profits  should  go  to  his  son,  the  father  of  such  grandchildren, 
and  the  judgment  debtor,  for  life,  it  was  held,  that  a  receiver  in  supple- 
mentary proceedings  could  not  reach  the  surplus,  as  a  trust  was  created  for 
the  judgment  debtor  during  life,  and  that  he  had  no  interest  in  the  surplus 
which  the  receiver  could  reach.  Mander  v.  Low,  12  Misc.  316,  33  Supp.  719, 
67  St.  Eep.  544;  s.  c,  Mander  v.  Cromwell,  24  Civ.  Pro.  368. 

Where  the  debtor  has  assigned  or  mortgaged  a  liquor  license,  and  the  same 
was  not  fraudulent  or  without  consideration,  he  cannot  be  required  to  assign 
the  same  to  the  receiver.  Matter  of  Mayor  Brewing  Co.  v.  Rizzo,  13  Misc. 
336,  68  St.  Eep.  361,  34  Supp.  457.  It  is  the  duty  of  the  creditor  to  proceed 
against  real  estate  owned  by  a  judgment  debtor  by  execution,  and  the  court 
cannot  compel  the  debtor  to  convey  his  real  property  to  a  receiver  in  supple- 
mentary proceedings.  Moyer  v.  Moyer,  7  App.  Div.  523,  40  iSupp.  258. 
The  order  directing  the  delivery  of  personal  property  to  the  sheriff  may  be 
made  without  notice.     Serven  v.  Lowerre,  3  Misc.  113,  23  Supp.  1052. 

Where  the  debtor  on  examination  acknowledges  that  he  has  cash  in  his 
possession  and  at  his  disposal,  an  order  for  him  to  pay  it  over  is  properly 
made.  It  must  appear  afiirmatively  that  it  is  money  earned  within  sixty  days, 
in  order  to  entitle  him  to  the  exemption  of  section  2463.  Matter  of  Van  Ness, 
21  Misc.  249.  A  third  party  who  has  collected  a  debtor's  salary  cannot  be  re- 
quired to  pay  the  same  over,  where  it  does  not  appear  from  the  examination 
of  such  third  party  that  the  moneys  were  in  his  hands,  or  due  to  the  debtor  at 
the  commencement  of  the  proceedings.  The  payment  by  a  third  party  can  only 
be  required  to  be  made  to  the  sheriff  or  receiver ;  it  cannot  be  required  to  be 
made  to  the  creditor's  attorney.  Gray  v.  Ashley,  24  Misc.  396,  53  Supp.  547. 
Money  deposited  by  a  third  person,  with  the  sheriff  in  lieu  of  bail  on  an 
attachment  against  a  judgment  debtor  in  proceedings  supplementary  to  execu- 
tion, and  not  paid  for,  a  fine  imposed  for  his  contempt  shall  not  be  turned 
over  to  the  judgment  creditor  as  money  of  the  judgment  debtor  to  be  applied 
on  the  judgment,  though  the  depositor  cannot  recover  the  money  back  without 
showing  the  termination  of  the  attachment  proceedings.  Alexander  v, 
Creamer,  46  App.  Div.  211,  61  Supp.  539,  dist'g  Salter  v.  Weiner,  6  Abb. 
191;  Hermann  v.  Aaronsin,  3  Abb.  IST.  S.  391. 
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A  defendant,  against  whom  judgment  had  been  recovered  on  which  an  exe- 
cution had  been  issued,  upon  notice  to  plaintiff's  attorney,  who  claimed  that 
the  plaintiff  had  assigned  the  judgment  to  him,  and  upon  notice  to  two  other 
persons  who,  after  the  entry  of  the  judgment,  had  served  upon  the  defendant 
third  party  orders  issued  in  supplementary  proceedings  upon  judgments  re- 
covered by  them  against  plaintiff,  moved  for  leave  to  pay  the  money  due  on 
the  judgment  into  court  and  to  be  discharged  from  further  liability,  and  also 
moved,  on  notice  to  plaintiff  in  the  action  and  the  sheriff,  to  set  aside  the  exe- 
cution issued  upon  the  judgment.  Upon  the  hearing  it  appeared  that  the 
plaintiff,  who  denied  the  execution  of  the  assignment  to  his  attorney,  had 
actually  assigned  the  judgment  to  other  persons  on  the  day  after  its  recovery 
and  before  the  third  party  orders  were  served  upon  defendant.  Held,  that 
the  court  had  no  jurisdiction  to  direct  the  payment  of  the  judgment  under 
the  third  party  orders,  and  that  the  persons  who  had  procured  those  orders  had 
no  further  lien  or  claim  on  the  judgment  which  could  be  enforced  in  that  pro- 
ceeding ;  that  the  defendant's  duty  was  to  pay  the  money  upon  the  execution  to 
the  sheriff;  and  that  the  court  could  not  appoint  a  referee  to  determine  the 
relative  rights  of  plaintiff's  attorney  and  the  subsequent  assignees  to  the 
amount  of  the  judgment.  Hexter  v.  Pennsylvania  B.  B.  Co.,  43  App.  Div. 
113,  59  Supp.  453. 

Where  the  assignee  of  a  junior  judgment  moves  to  subordinate  supple- 
mentary proceedings  upon  certain  prior  judgments  to  his  own  proceedings,  it 
is  immaterial  in  which  action  the  motion  is  entitled,  so  long  as  proper  notice 
is  given. 

A  junior  judgment  creditor  moved  to  subordinate  prior  supplementary 
proceedings  to  his  own,  alleging  laches  in  that  no  action  has  been  taken  in  the 
proceedings  for  twelve  years ;  held,  that  the  motion  would  not  be  granted  in 
the  absence  of  proof  that  the  intervening  judgment  creditors  have  neglected 
anything  which  reasonable  diligence  required,  and  also  in.  the  absence  of  any- 
thing to  show  that  the  moving  party  is  not  a  relative  of  the  judgment  debtor 
as  claimed  by  the  other  creditors,  and  that  the  proceeding  is  not  based  upon 
knowledge  acquired  through  relationship  and  favor,  rather  than  by  diligence 
and  investigation.  N.  Y.  Loan  &  Improvement  Co.  v.  De  Navarro,  38  Misc. 
436,  77  Supp.  1006. 

ARTICLE  XL 

DISMISSAL  OR  DISCONTINUANCE  OF  PROCEEDINGS.     §  2454. 
§  2454.     How  proceedings  discontinued  or  dismissed. 

A  special  proceeding,  instituted  as.  prescribed  in  this  article,  may  be  discontinued  at  any 
time,  upon  such  terms  as  justice  requires,  by  an  order  of  the  judge,  made  upon  the  applica- 
tion of  the  judgment  creditor.  Where  the  judgment  creditor  unreasonably  neglects  or  delays 
to  proceed,  or  where  it  appears  that  his  judgment  has  been  satisfied,  his  proceedings  may 
be  dismissed,  upon  like  terms,  by  a  lilce  order,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action  against  the  debtor,  or  of  a  judg- 
ment creditor  who  has  instituted  either  of  the  special  proceedings  authorized  in  this  article. 
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Where  an  order  appointing  a  receiver,  or  extending  a  receivership,  has  been  made,  in  the 
course  of  the  special  proceeding,  notice  of  the  application  for  an  order  specified  in  this 
section  must  be  given,  in  such  a  manner  as  the  judge  deems  proper,  to  all  persons  interested 
in  the  receivership,  as  far  as  they  can  conveniently  be  ascertained. 

This  provision  is  new  under  the  Code  and  renders  obsolete  most  of  the  cases 
with  reference  to  abandonment  or  discontinuance.  It  was  held,  in  Squire  v. 
Young,  1  Bosw.  690,  that  wEere  the  creditor  designedly  omits  to  attend  on 
any  day  to  which  the  proceedings  are  adjourned  the  proceedings  may  be  re- 
garded as  abandoned;  and  in  Thomas  v.  Kircher,  15  Abb.  IST.  S.  342,  that  no 
order  for  that  purpose  is  necessary.  See,  also,  Bennett  v.  McGwire^  58  Barb. 
625 ;  Schanch  v.  Conover,  56  How.  437 ;  Gaylord  v.  Jones,  7  Hun,  480.  And 
it  was  said,  in  Carter  v.  Clarke,  7  Eobt.  490,  and  Ammidon  v.  Walcott,  15 
Abb.  314,  that  unless  the  proceedings  are  regularly  continued  from  day  to  day 
jurisdiction  is  lost.  But  that  the  error  is  waived  by  the  subsequent  appear- 
ance of  the  debtor.  Hawes  v.  Barr,  7  Eobt.  452.  To  the  contrary,  as  to  loss 
of  jurisdiction,  is  Underwood  v.  SutcUff,  10  Hun,  453 ;  rev'd  on  another  point, 
77  N.  Y.  58.  In  proceedings  before  a  referee  a  discontinuance  should  not 
be  had  before  report  made,  and  should  be  on  notice.  Kennedy  v.  Norcott,  54 
How.  87. 

Where  a  debtor  in  supplementary  proceedings  sets  up  a  discharge  under  the 
Two-Thirds  Act,  the  court  cannot  take  proof  as  to  alleged  fraudulent  pro- 
ceedings in  the  obtaining  of  such  discharge  and  the  proceedings  should  be  set 
aside  and  the  order  of  examination  vacated.  Bobens  v.  Sweet,  48  Hun, 
436.  If  an  order  in  supplementary  proceedings  is  made  pending  the  issuance 
of  a  second  execution  upon  the  same  judgment,  the  proceedings  will  be  dis- 
missed pending  the  levy.  The  institution  of  supplementary  proceedings  does 
not  prevent  the  issuing  of  another  execution.  Steinhart  v.  Michalda,  15  Civ. 
Pro.  323.  The  provisions  of  section  772  of  the  Code  of  Civil  Procedure,  per- 
mitting a  judge  in  particular  instances  to  vacate  previous  orders  granted  by 
him,  without  notice,  does  not  apply  to  supplementary  proceedings.  Dorsey  v. 
Cummmgs,  48  Hun,  76. 

Proceedings  are  not  ended  by. mere  delay,  so  far  as  the  appointment  of  a 
receiver  is  concerned,  unless  the  delay  be  for  so  long  a  period  as  to  justify  the 
belief  that  they  had  been  abandoned.  Barneit  v.  Moore,  20  Misc.  518,  46 
Supp.  668.  The  proceedings  will  be  deemed  to  be  abandoned  for  a  failure  to 
reinstate  a  hearing  or  apply  for  a  receivership  for  nearly  four  years.  Myers 
V.  Herbert,  64  Hun,  200,  45  St.  Eep.  626,  19  Supp.  132,  22  Civ.  Pro.  216. 
See  139  IST.  Y.  609,  54  St.  Eep.  929.  In  order  to  discontinue  supplementary 
proceedings  an  order  is  necessary.  Walter  v.  Picare,  32  St.  Eep.  841,  11 
Supp.  146. 

Failure  to  prosecute  the  supplementary  proceedings  does  not,  of  itself, 
amount  to  an  abandonment.  There  must  be  a  discontinuance  by  order  of  a 
judge.     Matter  of  BothscUld  v.  Gould,  84  App.  Div.  196,  82  Supp.  558. 
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Since,  under  the  express  provision  of  the  Code  of  Civil  Procedure,  section 
2454,  supplementary  proceedings  can  only  be  discontinued  or  dismissed  by  an 
order  of  the  judge,  the  failure  to  enter  orders  upon  decisions  dismissing  two 
former  orders  for  the  judgment  debtor's  examination  was  a  valid  objection  to 
the  issuance  of  a  third  order  for  his  examination.  Schwarmeche  v.  Olenny, 
54  Misc.  36,  103  Supp.  499. 

ARTICLE  XII. 
COSTS.     §§  2455,  2456. 

§  2455.  Costs  to  judgment  creditor,  1820. 
§  2456.  Id.;  to  judgment  debtor,  etc.,  1820. 

§  2455.     Costs  to  judgment  creditor. 

The  judge  may  make  an  order,  allowing  to  the  judgment  creditor  a  fixed  sum,  as  costs, 
consisting  of  his  witness'  fees  and  oth-er  disbursements,  and  of  a  sum,  in  addition  thereto, 
not  exceeding  thirty  dollars;  and  directing  the  payment  thereof  out  of  any  money  which 
has  come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the  sheriff;  or,  within  a  time 
specified  in  the  order,  by  the  judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  is  instituted. 
§  2456.    Id.;  to  judgment  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the  special  proceeding  is 
instituted,  has  been  examined,  and  property,  applicable  to  the^payment  of  the  judgment, 
has  not  been  discovered  in  the  course  of  the  special  proceeding,  the  judge  may  make  an 
order,  allowing  him  a  like  sum  as  costs;  and  directing  the  payment  thereof,  within  a 
time  specified  in  the  order,  by  the  judgment  creditor;  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver  or  of  the  sheriff. 

The  judge  may  direct  payment  of  the  costs  out  of  any  property  found  ap- 
plicable to  the  payment  of  the  debt.  Kearney's  Cnse^  22  How.  309.  And  the 
judge  has  power  to  make  the  orders  for  costs,  up  to  the  making  of  the  final 
order  applying  the  funds  in  the  hands  of  the  receiver.  Webber  v.  Hobbie,  13 
How.  282.  The  order  cannot  properly  be  made  until  the  termination  of  the 
proceeding.  Davis  v.  Turner,  4  How.  190.  In  practice  the  order  for  costs 
is  embodied  in  the  order  appointing  a  receiver.  It  does  not  affect  the  order 
that  the  costs  are  termed  counsel  fee.  Hulsoiver  v.  Niles,  11  How.  446.  Eees 
paid  to  a  stenographer  and  for  preparation  of  maps  are  not  taxable.  Frowst 
V.  Farrell,  13  Hun,  303.  If,  on  a  reference  in  supplementary  proceedings, 
the  creditor  is  unsuccessful,  and  fails  to  establish  the  existence  of  any  property 
on  an  allegation  by  which  he  obtained  the  order,  he  cannot  be  allowed  costs. 
Boelger  v.  Swivel,  1  How.  IST.  S.  372,  citing  Winters  v.  McCarthy,  2  Abb. 
N.  C.  357;  Peters  v.  Kerr,  22  How.  3;  Hall  v.  McMaJion,  10  Abb.  103.  The 
costs  allowed  are  not  motion  costs,  but  the  final  costs  of  the  special  proceeding. 
The  establishment  of  a  method  of  collection  impliedly  prohibits  their  collection 
in  any  other  way.  No  execution  can  be  issued  therefor.  Valiente  v.  Byran, 
3  Civ.  Pro.  358.  Conceding  that  costs  in  supplementary  proceedings  should 
be  adjusted  by  the  court,  they  are  sufficiently  so  adjusted  when  first  taxed  by 
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the  clerk,  and  the  court  orders  them  readjusted.  Foley  v.  Rathbone,  12  Hun, 
589.  Until  an  allowance  of  costs  has  been  made  in  supplementary  proceed- 
ings, the  judgment  creditor's  attorney  has  no  lien  for  costs.  Patterson  Bros. 
V.  Ooorley,  14  Misc.  56,  69  St.  Eep.  651,  35  Supp.  297.  An  order  under  this ' 
section  directing  payment  of  costs  and  disbursements  may  be  made  without 
notice.  Serven  v.  Lowerre,  3  Misc.  113,  25  Supp.  1052.  The  provision  of 
section  3279  of  the  Code,  which  makes  enactments  concerning  security  for 
costs  applicable  to  special  proceedings,  does  not  apply  to  supplementary  pro- 
ceedings. First  National  Bank  of  Newville  v.  Yates,  21  Misc.  373,  47  Supp. 
484. 

Even  if  upon  the  institution  of  supplementary  proceedings  the  debtor  pays 
the  amount  due,  and  there  is  no  examination  Ifhd,  costs  may  still  be  awarded 
to  the  judgment  creditor.  Coln-e  v.  Gerard,  19  Abb.  IST.  C.  288.  Upon  an 
examination  of  a  third  person  under  section  '2441,  costs  of  the  proceeding 
may  be  allowed  against  the  judgment  debtor.  Grinnell  v.  Sherman,  33  St. 
Eep.  27,  11  Supp.  682. 

Upon  dismissing  proceedings  against  a  debtor  upon  the  ground  that  the 
affidavit  upon  which  the  order  was  based  is  defective,  the  court  may  impose 
costs  upon  the  creditor.  The  limitation  of  sections  2455  and  2456  relates  only 
to  costs  in  the  proceeding.  Hulson  v.  Weld,  38  Hun,  142.  But  this  section 
does  not  provide  for  the  award  of  costs  to  a  debtor  without  an  examination. 
Simms  V.  Frier,  2  Law  Bull.  97.  Where  defendant  is  awarded  costs  because 
no  property  was  found,  he  cannot  be  charged  with  fees  of  stenographer  and 
witnesses,  although  allowed  credit  on  the  judgment  therefor.  Boelger  v. 
Swivel,  1  How.  N.  S.  372.  Where  a  receiver  brought  an  unsuccessful  action, 
an  order  compelling  a  person  to  pay  costs  as  one  beneficially  interested  in  the 
recovery  cannot  be  made  until  after  judgment  against  the  plaintiff  for  costs 
has  been  perfected.  Fredericks  v.  Niver,  28  Hun,  417.  A  third  person  was 
held  entitled  to  costs  where  the  proceedings  had  been  long  and  no  property  dis- 
covered. Anonymous,  11  Abb.  108;  also.  Anonymous,  3  Sandf.  725;  also  in 
Shame  v.  Higgins,  2  Law  Bull.  11.  But,  as  a  general  rule,  it  is  held  that  the 
creditor  is  entitled  to  once  examine  the  debtor  without  liability  for  costs. 

ARTICLE  XIII. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

As  a  very  thorough  discussion  of  the  practice  in  supplementary  proceed- 
ings, attention  is  called  to  94  N.  Y.  31,  frequently  cited,  which  settles  very 
many  questions  as  to  the  regularity  of  the  proceedings  and  the  rights  of  the 
receiver,  and  determines  that  the  proceeding  is  not  one  in  which  jurisdiction 
must  be  proved  whenever  questioned  in  a  collateral  proceeding,  but  is  a 
remedy  in  a  court  of  general  jurisdiction,  where  the  acts  of  the  officers  named 
are  entitled  to  all  the  presumptions  of  regularity  which  belong  to  proceedings 
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in  courts  of  general  jurisdiction.  The  attention  of  the  practitioner  is  called 
to  the  fact  that,  under  this  title,  as  well  as  many  others,  very  many  cases  de- 
cided before  the  enactment  of  the  Code  are  overruled  or  rendered  obsolete  by 
the  changed  language  of  the  present  Code.  No  attempt  has  been  made  to  de- 
termine in  each  instance  what  changes  are  effected  by  the  language  used  in 
the  revision.  Where  it  is  apparent,  no  explanation  is  needed.  Where  it  is 
doubtful,  it  remains  for  the  courts  to  determine  the  extent  and  character  of 
the  change,  and  in  each  particular  case  the  practitioner  will  be  obliged  to  de- 
termine whether  a  case  cited  applies  to  the  changed  conditions  of  the  par- 
ticular statute  affected  by  it. 

Where,  pending  proceedings  supplementary  to  execution,  the  judgment  is 
satisfied,  and  there  is  no  evidence  that  the  judgment  creditor  is  insolvent,  the 
proceedings  will  not  be  kept  alive  to  enable  the  attorney  for  the  creditor  to 
recover  his  costs  of  the  judgment  debtor.  RooTc  v.  Dickinson,  38  Misc.  690, 
78  Supp.  287. 

The  question  of  the  regularity  in  the  entry  of  the  judgment  cannot  be 
raised,  after  the  judgment  debtor  has  been  ordered  to  appear  for  examination 
and  has  been  examined  accordingly,  by  motion  to  vacate  the  order.  Mennen 
Chemical  Co.  v.  Dressner,  53  Misc.  370,  104  Supp.  749. 

Where  an  order  for  the  examination  of  a  judgment  debtor  in  supplementary 
proceedings  recites  that  it  is  based  not  only  on  the  affidavit,  but  on  the  judg- 
ment-roll, and  the  judgment-roll  is  not  included  in  the  papers  on  appeal  from 
the  order,  it  will  not  be  set  aside  upon  the  ground  that  the  affidavit  does  not 
show  the  county  in  which  the  action  was  brought  or  in  which  the  judgment 
was  entered,  since  the  facts  required  by  the  Code  of  Civil  Procedure,  section 
2458,  will  be  presumed  to  have  been  established  to  the  satisfaction  of  the  judge 
who  granted  the  order.  Binghamton  Trust  Co.  v.  Grant,  65  App.  Div.  178, 
72  Supp.  580. 

In  supplementary  proceedings,  a  mere  denial  by  a  judgment  debtor,  stating 
that  he  does  not  now  reside,  and  has  not  within  the  past  five  years  last  past 
resided  in  the  city  of  New  York,  is  not  sufficient  to  show  his  non-residence. 
Delsalse  v.  Cassidy,  56  Supp.  382. 

The  fact  that  a  receiver  in  supplementary  proceedings  was  not  appointed 
until  after  the  expiration  of  ten  years  from  the  return  of  the  execution  is 
immaterial,  provided  that  the  proceedings  were  instituted  within  that  time. 
Fawcett  v.  City  of  N.  Y.,  112  App.  Div.  155,  98  Supp.  286. 

A  judgment  creditor  by  bringing  an  action  in  a  foreign  jurisdiction  in  the 
nature  of  a  creditor's  bill  does  not  lose  his  right  to  prosecute  supplementary 
proceedings  on  his  judgment.  Matter  of  Albright,  55  Misc.  324,  105  Supp. 
486. 

Defects  in  supplementary  proceedings,  not  jurisdictional,  held  waived  by 
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the  appearance  and  examination  of  the  judgment  debtor,  and  the  appointment 
of  a  receiver,  without  objection.    Hall  v.  Senior,  54  Misc.  463,  106  Supp.  29. 

A  proceeding  may  be  maintained  against  a  judgment  debtor  on  a  judgment 
taken  against  him  under  a  fictitious  name  where  his  real  name  is  unknown. 
Smith  &  Co.  V.  Josephson,  lOT  Supp.  221 ;  Minsky  v.  Stranskyj  107  Supp. 
220. 

The  examination  of  a  judgment  debtor  and  of  his  wife,  had  pursuant  to  an 
order  in  supplementary  proceedings,  although  uncompleted,  constitute  a  part 
of  the  record  of  the  court  had  in  that  proceeding,  and  should,  therefore,  be 
filed  as  a  record  of  the  court.  Matter  of  Falhenherg,  19  Misc.  418,  43  Supp. 
1137. 

A  party  who  possesses  an  incomplete. examination  of  a  judgment  debtor, 
which  was  taken  in  supplementary  proceedings  and  which  gave  rise  to  a  con- 
tempt on  the  debtor's  part,  may  be  compelled  by  the  court  to  file  such  examina- 
tion as  part  of  the  court  record.  Matter  of  Falhenherg  v.  FranTc,  20  Misc. 
692,  46  Supp.  675. 

A  case  of  complicated  facts  should  be  determined  in  an  action  and  not  on 
motion  to  vacate  an  order  in  supplementary  proceedings.  Matter  of  White, 
122  App.  Div.  93,  106  Supp.  738. 

Where  defendant  in  supplemental  proceedings  moved  to  dismiss  the  same 
on  the  ground  that  payments  made  to  plaintiff  had  satisfied  the  judgment, 
and  plaintiff  contended  that  it  had  been  agreed  that  the  payments  should  be 
otherwise  applied,  it  was  error  to  direct  a  satisfaction  of  the  judgment,  and 
to  dismiss  the  supplemental  proceedings,  since  defendant  should  obtain  his 
relief  in  some  appropriate  action  therefor.  Union  Surety  &  Guaranty  Co.  v. 
Sire,  34  Misc.  221,  68  Supp.  943. 

After  instituting  supplementary  proceedings  against  the  plaintiff  on  a  judg- 
ment for  costs,  the  creditors  issued  a  new  execution  to  the  sheriff  and  collected 
thereon  the  entire  amount  of  the  judgment.  Held,  the  levy  under  the  second 
execution,  having  proved  ample,  suspended  all  further  proceedings  on  the  part 
of  the  creditor,  and  the  court  will  not  allow  costs  of  the  supplementary  pro- 
ceedings.   Bitter  v.  Greason,  28  Misc.  656,  59  Supp.  1053. 

A  judgment  debtor,  against  whom  suit  has  been  brought  by  a  receiver  in 
supplementary  proceedings  to  set  aside  a  fraudulent  transfer  of  property,  can- 
not divest  the  court  of  its  jurisdiction  to  order  the  payment  of  an  allowance 
to  the  receiver  and  other  costs  of  the  proceedings  by  paying  the  judgment  to 
the  sheriff  before  an  error  on  the  part  of  the  receiver  in  filing  the  order  ap- 
pointing him  in  a  wrong  county  is  corrected.  Matter  of  Holton,  59  App.  Div. 
45,  69  Supp.  33. 

Where  on  the  application  of  a  judgment  creditor,  an  order  for  the  examina- 
tion of  a  judgment  debtor  in  proceedings  supplementary  to  execution  is  made 
by  a  justice  of  the  Supreme  Court  on  the  13th  day  of  March,  1902,  which 
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order  recites  that  it  has  been  shown  to  the  satisfaction  of  the  court  that  the 
execution  has  been  duly  issued  and  returned  unsatisfied,  and,  after  the  ex- 
amination of  the  judgment  debtor  on  the  next  day  disclosing  property  appli- 
cable to  the  payment  of  the  judgment,  a  receiver  is  appointed  without  objec- 
tion to  the  proceedings  by  the  judgment  debtor,  and  where  it  appears  on 
motion  to  vacate  the  order  for  the  examination  of  the  judgment  debtor  and  the 
order  appointing  the  receiver  subsequently  made  by  another  judgment 
creditor,  whose  judgment  was  obtained  on  the  day  the  receiver  was  appointed, 
upon  which  judgment  execution  was  issued  the  same  day,  but  not  returned 
unsatisfied  until  the  following  month,  after  which  time  he  also  obtained  an 
order  for  the  examination  of  the  judgment  debtor,  that  the  deputy  sheriff  who 
had  charge  of  the  first  execution  made  an  entry  in  the  records  of  executions, 
of  which  he  had  charge,  in  the  sheriff's  office  of  the  return  of  this  execution 
unsatisfied  on  said  13th  day  of  March,  and  indorsed  upon  it  that  no  property 
was  found,  but  that,  according  to  a  general  custom  in  the  sheriff's  office  to 
make  entries  in  the  main  docket  in  that  office  of  the  return  of  executions  and 
to  return  them  the  morning  after  they  are  so  returned  by  the  deputy  having 
charge  thereof,  the  entry  of  the  return  of  this  execution  was  made  in  said 
main  docket  and  the  execution  was  returned  to  the  county  clerk  as  unsatis- 
fied on  the  morning  of  the  14th  day  of  March,  the  junior  judgment  creditor  is 
not  entitled  to  have  the  motion  granted  as  matter  of  right.  Lisner  v.  To-plitz, 
111  N.  Y.  559,  aff'g  86  App.  Div.  1,  83  Supp.  423. 

Where  it  appears  that  the  order  appointing  a  receiver  in  proceedings  sup- 
plementary to  execution  erroneously  provides  that  the  receiver's  bond  shall  be 
filed  with  the  clerk  of  the  county  of  New  York,  instead  of  with  the  clerk  of 
the  City  Court  of  New  York,  where  the  bond  is  actually  filed,  the  court  has 
power,  under  section  723,  Code  of  Civil  Procedure,  during  the  trial  of  an 
action  subsequently  brought  by  the  receiver,  to  amend  the  order  for  the  filing 
of  the  bond  nunc  pro  tunc.  Boynton  v.  Sprague,  100  App.  Div.  443,  91  Supp. 
839 ;  aff'd,  183  E".  Y.  505. 

A  receiver  appointed  in  supplementary  proceedings  is  not  appointed  by  a 
court  within  the  meaning  of  subdivision  5  of  section  791  of  the  Code,  and  an 
action  brought  by  him  is  not  entitled  to  a  preference  under  that  section.  Daly 
V.  Wood,  29  Misc.  105,  60  Supp.  194. 

An  objection  that  the  execution  on  which  supplementary  proceedings  were 
based  was  irregular  under  subdivision  1,  section  338,  of  the  Code  of  Civil 
Procedure,  is  available  to  a  junior  judgment  creditor  seeking  to  set  aside  the 
receivership.    Matter  of  Shannon  v.  Steger,  75  App.  Div.  279,  78  Supp.  263. 

Where  the  order  appointing  the  receiver  is  entitled  "  City  Court,  City  of 
New  York,"  and  it  is  made  a  part  of  the  motion  papers  upon  an  application 
to  the  City  Court  of  New  York  city  to  compel  the  receiver  to  pay  over  funds, 
and  such  order  recites  that,  "  in  proceedings  before  return  of  execution 
herein,"  the  jurisdiction  of  the  said  City  Court  to  order  such  payment  over 
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sufficiently  appears,  inasmuch  as  it  is  sufficiently  indicated  that  the  execution 
was  issued  out  of  the  court,  wherefore  the  receiver  is  subject  to  its  orders. 
Nor  was  it  necessary  that  the  judgment  debtor  have  notice  of  such  application, 
either  for  his  or  the  receiver's  protection.  Brein  v.  Light,  37  Misc.  771,  76 
Supp.  935. 

Where  an  order  to  punish  a  debtor  for  contempt  in  not  appearing  is  denied 
with  leave  to  obtain  another  order  to  examine  the  defendant,  there  is  not  a 
discontinuance  of  the  first  proceeding,  and  a  new  order  cannot  be  obtained 
until  the  first  proceeding  is  discontinued.  Crystal  v.  Crystal,  120  iN".  Y. 
Supp.  50. 

On  a  motion  by  a  judgment  creditor  to  compel  a  referee  in  supplementary 
proceedings  instituted  under  the  creditor's  judgment  to  file  a  report,  which 
motion  is  resisted  by  the  referee  on  the  ground  that  his  fees  have  not  been 
paid,  the  amount  of  the  fees  to  which  he  is  entitled  cannot  be  adjudicated 
where  neither  party  requests  such  an  adjudication. 

A  referee  in  supplementary  proceedings  is,  under  section  3296  of  the  Code, 
entitled  to  charge  for  his  attendance  on  days  previously  appointed  for  a  hear- 
ing, although  no  testimony  was  taken  nor  any  proceedings  had  on  such  days 
except  to  apply  to  the  referee  for  and  obtain  from  him  a  postponement  of  the 
hearing;  but  it  seems  that  the  rule  would  be  otherwise  if  the  postponement 
were  applied  for  before  the  day  set  for  the  hearing. 

A  referee  in  supplementary  proceedings  may  charge  for  a  reasonable 
number  of  days  appointed  for  witnesses  to  sign  and  swear  to  the  testimony; 
the  remedy  for  the  failure  of  a  witness  to  attend  at  the  proper  time  without 
reasonable  excuse  is  by  a  motion  to  punish  him  for  contempt,  and  not  by  an 
indefinite  renewal  of  appointments  at  the  judgment  creditor's  expense.  Brush 
V.  Kelsey,  47  App.  Div.  270,  62  Supp.  214. 

An  objection  to  the  maintenance  of  the  action,  brought  by  a  receiver  ap- 
pointed in  proceedings  supplementary  to  execution,  to  set  aside  a  fraudulent 
conveyance  of  property  made  by  a  special  partnership,  to  the  effect  that  the 
judgment  creditor  instituting  such  proceedings  had  not  exhausted  his  remedy 
at  law,  a  proper  execution  not  having  been  issued  upon  his 'judgment,  is  not 
well  taken;  the  determination  of  the  court  which  appointed  the  receiver  is 
conclusive  until  reversed.    Stiefel  v.  Berlin,  28  App.  Div.  103,  51  Supp.  147. 

The  plaintiif  in  a  judgment  creditor's  action  is  not  excused  from  showing 
that  execution  was  issued  as  required  by  section  1872  of  the  Code  of  Civil 
Procedure  merely  because  he  is  a  receiver  appointed  in  supplementary  pro- 
ceedings. While  the  receiver  acts  both  for  the  judgment  creditor  and  the 
judgment  debtor,  where  he  sues  on  behalf  of  either  he  stands  in  the  place  of 
the  one  whom  he  represents,  and  is  governed  by  the  same  rules  of  law  which 
apply  to  the  one  or  to  the  other.  Pendleton  v,  Friedman,  135  App.  Div.  420, 
119  Supp.  994. 
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Where  an  order  in  supplementary  proceedings,  made  by  a  justice  of'  the 
City  Court  of  the  city  of  New  York  requiring  the  judgment  debtor  to  appear 
for  examination,  was  subsequently  altered  by  another  justice  of  said  court  by 
changing  the  date  upon  which  the  judgment  debtor  was  required  to  appear  for 
examination,  and  the  justice  making  the  change  wrote  his  initials  on  the 
margin  opposite  the  alteration,  the  order  is  a  nullity,  and  the  judgment  debtor 
for  disobedience  thereof  cannot  be  punished  as  for  a  contempt  of  court. 
Matter  of  Ward  v.  Stoddard,  70  Misc.  506. 

A  judgment  creditor  on  showing  that  his  judgment  debtor  has  come  into 
the  possession  of  property  since  a  former  order  in  supplementary  proceedings 
was  granted  is  entitled  to  a  new  order  for  the  judgment  debtor's  examination, 
and  if  the  former  proceeding  has  not  been  terminated  it  may  be  consolidated 
with  the  new  one.    Bendich  v.  Meyer,  72  Misc.  156. 

ARTICLE  XIV. 

CONTEMPTS.     §  2457. 

§  2457.  Disobedience  to  order;  how  punished,  1826. 
Subd.  1.  Jurisdiction,  1826. 
Svbd.  2.  Procedure,  1828. 
Subd.  3.  Violation  of  injunction,  1831. 
Subd.  4.  Refusal  to  appear  or  testify,  1833. . 
Subd.  5.  Impeding  rights  of  creditor,  1837. 

Subd.  6.  Refusal  to  convey  property  or  to  pay  over  money,  1838. 
Subd.  7.   The  punishment,  1841. 
Subd.  8.   The  order  adjudging  debtor  in  contempt,  1844. 

§  2457.     Disobedience  to  order;  how  published. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to  obey  an  order  of  a  judge 
or  referee,  made  pursuant  to  the  last  two  sections,  or  to  any  other  provision  of  this  article, 
and  duly  served  upon  him,  or  an  oral  direction,  given  directly  to  him  by  a  judge  or  referee, 
in  the  course  of  the  special  proceedings;  or  to  attend  before  a  judge  or  referee,  according  to 
the  command  of  a  subpoena,  duly  served  upon  him,  may  be  pvmished  by  the  judge  of,  or 
by  the  court  out  of  which  the  execution  was  issued,  by  the  county  judge,  the  special 
county  judge,  or  the  special  surrogate  of  the  county  to  which  the  execution  was  issued,  or 
by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof,  if  the  proceedings  were 
instituted  before  such  court  or  any  justice  thereof,  as  for  a  contempt. 

The  subject  of , "  Contempts "  is  considered  fully  under  that  head  in 
connection  with  the  statutory  provisions  with  reference  thereto  and  the  prac- 
tice is  fully  given;  hence,  this  article  treats  only  of  matters  relative  to  con- 
tempts in  these  proceedings. 

Subd.  1.    Jurisdiction. 

Supplementary  proceedings  are  special  proceedings,  and  the  court  has  not 
and  cannot  confer  greater  jurisdiction  than  is  conferred  by  statute.  Maas 
V.  McEntegart,  20  Misc.  676,  46  Supp.  534. 

Where  a  judgment  of  the  Municipal  Court  of  the  city  of  ISTew  York,  by 
the  filing  of  a  transcript  in  the  county  clerk's  office,  became  a  judgment  of  the 
Supreme  Court  out  of  which  an  execution  was  issued,  a  motion  to  punish  the 
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judgment  debtor  for  contempt  in  failing  to  appear  for  examination  in  proceed- 
ings supplementary  to  execution  under  an  order  of  the  City  Court  of  the  city  of 
New  York  must  be  made  in  the  Supreme  Court.  Matter  of  Landis  Machine 
Co.,  63  Misc.  24,  117  Supp.  305. 

A  judge  of  the  City  Court  of  the  city  of  New  York,  before  whom  a  pro- 
ceeding supplementary  to  execution  is  pending,  has  jurisdiction  to  entertain 
an  application  to  punish  the  judgment  debtor  for  contempt  in  disobeying  an 
order  made  by  him  in  such  proceeding;  and  orderly  practice  requires  that  re- 
course should  be  had  to  him  for  such  purpose  rather  than  to  the  Supreme 
Court.    Matter  of  Buchsbaum  v.  Laue,  63  Misc.  374,  118  Supp.  419. 

Where  the  judgment  upon  which  the  supplementary  proceedings  were  based 
was  recovered  in  the  Municipal  Court  of  the  city  of  New  York,  and,  by  the 
filing  of  the  transcript  in  the  office  of  the  county  clerk,  became  a  judgment 
of  the  Supreme  Court  out  of  which  an  execution  was  issued,  a  motion  to 
punish  the  judgment  debtor  as  for  contempt  in  failing  to  appear  for  examina- 
tion in  supplementary  proceedings  in  obedience  to  an  order  of  the  City  Court 
of  the  city  of  New  York  is  within  the  jurisdiction  of  said  court.  Bridges  v. 
Koppelman,  63  Misc.  27,  117  Supp.  306. 

Code  of  Civil  Procedure,  section  2038,  provides  that,  where  it  appears  from 
the  return  to  a  writ  of  habeas  corpus  that  the  prisoner  is  in  custody  by  virtue 
of  a  mandate  made  in  a  civil  action  or  special  proceeding,  an  order  for  his 
discharge  shall  not  be  made  until  notice  has  been  given  to  the  person  who  has 
an  interest  in  continuing  the  imprisonment,  or  his  attorney,  of  the  time  and 
place  where  the  writ  is  returnable,  etc.  Held,  that,  where  a  debtor  was  im- 
prisoned for  contempt  for  failure  to  appear  for  further  examination  in  supple- 
mentary proceedings,  the  court  had  no  jurisdiction  to  discharge  the  debtor  on 
habeas  corpus  without  notice  to  the  creditors  on  whose  application  he  was  im- 
prisoned.   People  ex  rel.  Asmiis  v.  Melody,  91  App.  Div.  569,  86  Supp.  837. 

Where  a  judgment  creditor,  who  obtained  his  judgment  in  the  Supreme 
Court,  in  the  first  judicial  district,  institutes  supplementary  proceedings 
against  the  judgment  debtor  before  the  county  judge  of  Rensselaer  county, 
an  order  to  show  cause  why  the  judgment  debtor  should  not  be  adjudged 
guilty  of  contempt  for  refusing  to  answer  questions  propounded  to  him  by  the 
referee  appointed  in  the  supplementary  proceedings  cannot  be  issued  by  a 
justice  and  be  made  returnable  at  a  Special  Term  of  the  Supreme  Court  in 
the  first  judicial  district. 

Under  section  2273  of  the  Code  of  Civil  Procedure,  such  an  order  to  show 
cause  is  an  application  in  supplementary  proceedings,  and  must  be  made  to 
the  county  judge  of  Rensselaer  county  or  to  the  Supreme  Court  in  the  dis- 
trict in  which  Rensselaer  county  is  located.  Matter  of  Backus,  91  App.  Div. 
266,  86  Supp.  638. 

Vol.  11  —  52 


1828   SUPPLEMENTAEY  PROCEEDINGS  TO  AN  EXECUTION  AGAINST  PBOPERTT. 

A  county  judge  cannot  decide  a  controversy  existing  as  to  the  ownership 
of  a  fund  sought  to  be  reached  through  supplementary  proceedings  on  a 
motion  to  punish  the  debtor  as  for  contempt  in  having  disposed  of  the  fund 
in  violation  of  an  injunction.    Fitts  v.  Becker,  36  Misc.  322,  73  Slipp.  617. 

Where  the  title  of  property  is  in  dispute,  an  order  adjudging  the  defendant 
in  contempt  for  refusing  to  deliver  the  same  to  a  receiver  is  void.  Gallagher 
V.  O'Neil,  3  Supp.  126,  21  St.  Kep.  161. 

An  order  adjudging  a  person  guilty  of  contempt  for  failing  to  obey  an 
order  to  appear  and  testify  before  a  referee  in  supplementary  proceedings, 
imposing  as  a  fine  the  amount  of  the  judgment  sought  to  be  recovered  and 
directing  it  to  be  paid  to  the  creditor,  is  without  power,  where  the  creditor 
may  maintain  an  action  for  damages  for  failure  to  obey  any  process  issued 
with  jurisdiction.  Matter  of  Depue,  185  N.  Y,  60,  rev'g  108  App.  Div.  58, 
95  Supp.  1017. 

Where  an  order  in  supplementary  proceedings  requiring  the  defendant  to 
appear  and  be  examined  as  to  his  property  is  made  by  a  justice  of  the 
Supreme  Court,  and  is  subsequently  altered  by  another  justice,  by  changing 
the  date  upon  which  the  defendant  is  required  to  appear  and  be  examined, 
and  the  justice  making  the  change  writes  his  initials  in  the  margin  opposite 
the  alteration,  the  order  is  a  nullity,  and  the  judgment  debtor  cannot  be 
punished  for  his  failure  to  obey.  Vogel  v.  NinmarTc,  62  Misc.  591,  116 
Supp.  825. 

Service  upon  the  attorney,  who  represented  the  judgment  debtor  in  the 
action,  of  the  order  to  show  cause  whether  the  latter  should  not  be  adjudged 
guilty  of  contempt  for  a  failure  to  obey  an  order  requiring  her  to  appear  in 
supplementary  proceedings,  and  the  attorney's  appearance  for  the  judgment 
debtor  upon  the  return  day  of  the  order  to  show  cause,  is  sufficient  to  confer 
jurisdiction  on  the  court  to  adjudge  the  judgment  debtor  guilty  of  contempt, 
although  she  was  not  personally  served  with  the  order  to  show  cause.  Isaacs 
V.  Calder,  42  App.  Div.  152,  59  Supp.  21. 

The  special  surrogate  who  issued  the  original  order  in  supplementary  pro- 
ceedings has  power  to  punish  as  for  a  contempt  the  defendant  disobeying  it. 
Aldrlch  V.  Davis,  64  Hun,  636,  46  6t.  Eep.  587,  19  Supp.  765. 

The  presumption  that  an  attorney  is  authorized  to  act  for  his  client  does 
not  extend  to  the  attorney's  clerk,  and  a  motion  to  punish  a  judgment  debtor 
for  contempt  in  supplementary  proceedings  cannot  be  based  upon  the  affidavit 
of  a  clerk  of  the  attorney  for  the  judgment  creditor,  unless  his  authority  is 
shown  and  the  reason  why  the  affidavit  is  not  made  by  the  judgment  creditor 
or  his  attorney  is  set  forth.    Matter  of  Eyre  v.  Stubbert,  71  Misc.  147. 

Subd.  2.    Procedure. 

The  proceeding  to  punish  for  contempt  is  itself  a  special  proceeding  (Erie 
Railway  Co.  v.  Ramsey,  45  K  Y.  637),  and  is  said  to  be  original  in  its 
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character  and  fully  independent  of  the  proceeding  in  which  the  contempt 
arose.  Barker,  P.  J.,  in  People  ex  rel.  Orant  v.  Warner,  51  Hun,  53  (58); 
Gibhs  V.  Prindle,  11  App.  Div.  470  (472). 

The  mode  of  review  prescribed  by  section  2433  has  no  application  to  an 
order  made  in  proceedings  to  punish  a  witness  for  contempt,  as  the  pro- 
visions of  that  .section  w,ere  limited  to  orders  which  affect  only  parties  to  the 
pending  proceedings.  People  ex  rel.  Grant  v.  Warner,  51  Hun,  53 ;  aff'd  on 
opinion  below,  125  K  Y.  746. 

Subdivisions  1  and  2  of  section  2269  of  the  Code  of  Civil  Procedure 
merely  provide  two  different  methods  of  summoning  one  charged  with  con- 
tempt of  court  before  the  court  to  answer  for  the  alleged  offense;  and,  where 
an  order  to  show  cause  is  issued  in  conformity  with  the  provisions  of  said 
subdivision  1,  the  court  is  not  compelled,  upon  the  return  thereof,  to  issue  a 
commitment  if  the  person  charged  with  the  offense  fails  to  appear.  8onn  v. 
Kenny,  63  Misc.  251,  116  Supp.  613. 

A  proceeding  to  punish  a  judgment  debtor  for  contempt  in  refusing  to 
testify  in  proceedings  supplementary  to  execution  must  be  by  order  to  show 
cause  or  by  warrant  of  attachment.  A  proceeding  instituted  by  notice  of 
motion  is  void.  West  Hudson  County  Trust  Co.  v.  Waldron,  119  App.  Div. 
294,  104  Supp.  513. 

Where  a  judgment  debtor  fails  to  appear  for  examination  as  directed  by  an 
order  in  proceedings  supplementary  to  execution  and  also  makes  default  upon 
a  motion  to  punish  him  for  disobedience,  it  is  within  the  discretion  of  the 
court  before  final  determination  of  the  motion  to  direct  the  appearance  of  the 
judgment  debtor,  whether  he  is  proceeded  against  by  an  order  to  show  cause 
or  by  a  warrant  of  attachment. 

Where  a  judgment  debtor  fails  to  appear  upon  the  return  day  of  an  order 
to  show  cause  why  he  should  not  be  punished  as  for  a  contempt  for  dis- 
obedience in  not  appearing  for  his  examination,  as  directed  by  an  order  in 
proceedings  supplementary  to  execution,  the  court  is  not  required  to  adjudge 
him  in  contempt  without  a  hearing.  Matter  of  Nejez,  54  Msc.  38,  104  Supp. 
505. 

The  attachment  should  be  made  returnable  before  the  judge  before  whom  it 
was  issued,  and  not  before  one  of  the  judges  at  chambers,  but  an  error  in  this 
respect  makes  it  only  voidable  and  is  waived  by  giving  a  bond.  Kelly  v.  Mc- 
Cormick,  28  N.  Y.  318.  Such  proceedings,  pending  before  a  county  judge, 
do  not  abate  upon  the  expiration  of  his  term  of  office,  and  may  be  continued 
before  his  successor.  Eolstein  v.  Rice,  24  How.  135.  In  an  action  in  the 
Supreme  Court  the  power  to  punish  for  a  contempt  is  not  vested  exclusively 
in  the  county  judge  before  whom  ithe  proceedings  are  pending;  the  Supreme 
Court  has  concurrent  jurisdiction.     Tremain  v.  Richardson,  68  IST.  Y.  617. 
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An  order  to  show  cause  why  a  party  should  not  be  punished  for  a  contempt 
of  court  cannot  be  made  until  the  contempt  has  been  committed. 

Where  an  order,  appointing  a  receiver  of  the  property  of  a  judgment 
debtor,  contains  no  requirement  that  he,  the  debtor,  deliver  the  property  in 
his  possession  to  the  receiver,  and  no  demand  for  its  delivery  has  been  made, 
the  court  has  no  power  subsequently  to  grant,  at  'the  instance  of  the  receiver, 
an  order  requiring  the  debtor  forthwith  to  turn  over  to  the  receiver  certain 
described  personal  property,  or,  in  the  alternative,  that  the  judgment  debtor 
show  cause  why  he  should  not  be  punished  for  a  contempt,  and  upon  the  re- 
turn day  of  such  order  to  adjudge  the  debtor  to  be  in  contempt.  Bradbv/ry  v. 
Bliss,  23  App.  Div.  606,  48  Supp.  912. 

The  objection  that  a  motion  to  punish  a  judgment  debtor  for  contempt,  for 
disobeying  an  order  in  proceedings  supplementary  to  execution,  was  brought 
before  the  court  by  means  of  a  notice  of  motion,  whereas,  under  section  2269 
of  the  Code  of  Civil  Procedure,  it  should  have  been  instituted  by  an  attach- 
ment or  order  to  show  cause,  will  be  deemed  to  have  been  waived  imless  it  is 
taken  at  the  Special  Term.  Maigille  v.  Leonard,  102  App.  Div.  367,  92 
Supp.  656. 

It  is  not  necessary  that  proceedings  to  punish  a  judgment  debtor  for  con- 
tempt in  failing  to  obey  an  order  to  appear  for  examination  be  instituted  be- 
fore the  same  judge  who  granted  the  order,  but  any  other  justice  of  the  same 
court  may  punish  the  offender.  Matter  of  Ward  v.  Stoddard,  144  App.  Div. 
143. 

Where  a  judgment  debtor  is  fined  for  disobedience  to  an  order  in  supple- 
mentary proceedings,  he  cannot  be  released  from  jail  without  payment  of  the 
fine  as  a  matter  of  grace  or  mercy  on  the  part  of  tthe  court;  and  he  should  not 
be  released  upon  his  uncorroborated  affidavit  of  his  inability  to  pay  the  fine, 
where  such  inability  arose  from  his  mortgaging  his  property  after  the  fine 
was  imposed.     Matter  of  Canakos,  60  Misc.  63,  111  Supp.  601. 

In  a  proceeding  to  punish  a  judgment  debtor  for  contempt  in  making  a 
transfer  of  property  in  violation  of  the  order  of  injunction,  the  necessary 
testimony  can  be  taken  directly  in  the  proceeding,  either  under  subpoena  or 
order  under  the  Code  of  Civil  Procedure,  section  2280;  and  the  judgment 
creditor  is  not  entitled  to  a  prior  order  for  a  reference  to  take  the  witness' 
testimony.    Feeble  ex  rel.  Tvell  v.  Paine,  92  App.  Div.  303,  86  Supp.  1109. 

The  act  of  a  third  person  in  paying  over  to  the  sheriff  moneys  in  his  pos- 
session belonging  to  the  judgment  debtor  cannot  be  punished  as  a  contempt  by 
a  subsequently  appointed  receiver,  as  his  remedies  are  not  impaired  thereby. 
Gerson  v.  Berti,  87  Supp.  458. 

Where  the  affidavit  for  the  judgment  debtor's  examination  in  supplementary 
proceedings  states,  among  other  things,  that  an  execution  was  on  a  certain 
date  "  duly  issued  out  of  the  Supreme  Court,  which  is  a  court  of  record,  by 
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the  clerk  thereof,  to  the  sheriff  of  the  county  of  New  York,  where  such  judg- 
ment debtor,  at  tlie  time  of  the  commencement  of  this  special  proceeding,  then 
resides  and  still  resides,"  an  order  for  the  examination  of  the  judgment  debtor 
granted  thereon  is  without  prejudice;  and  he  cannot  be  punished  as  for  con- 
tempt in  failing  to  appear  and  make  discovery  on  oath  concerning  his  prop- 
erty, as  the  affidavit  fails  to  show  where  he  resided  at  the  time  of  the  issuing 
of  the  execution.     Katz  v.  Kosower,  63  Misc.  25,  117  Supp.  316. 

Subd.  3.    Violation  of  Injunction. 

A  judgment  debtor  may  be  fined  for  contempt  of  court  in  violating  an  in- 
junction order.     Kemp  v.  Elliott,  43  Supp.  501. 

A  judgment  debtor  having  legal  title  to  property  may  not  disobey  an  order 
of  the  court  forbidding  its  transfer  or  disposition  by  turning  it  over  in  settle- 
ment of  a  claim  of  equitable  lien,  no  matter  how  meritorious,  until  its  validity 
has  been  established  by  appropriate  proceedings. 

Where  after  an  order  has  been  served  on  a  judgment  debtor  directing  him 
to  appear  for  examination  in  supplementary  proceedings  and  forbidding  him 
in  the  meanwhile  to  transfer  any  property  belonging  to  him  or  in  which  he 
had  any  interest,  he  paid  to  his  wife  money  received  as  commissions,  under 
a  claim  that  such  payment  jvas  on  account  of  his  indebtedness  to  her,  he  is 
guilty  of  contempt.     Matter  of  Black,  138  App.  Div.  562. 

To  sustain  proceedings  to  punish  debtor  for  contempt,  in  disobeying  the 
restraining  provisions  of  order  in  supplementary  proceedings,  it  must  be 
shown  that  the  legal  title  to  the  property  transferred  was  in  the  debtor.  Beard 
V.  Snooh,  47   Hun,  158. 

To  put  a  judgment  debtor  in  contempt  for  interfering  with  his  property, 
it  must  affirmatively  appear  that  the  property  in  question  was  acquired  prior 
to  the  granting  of  the  order.  Potter  v.  Low,  16  How.  549.  A  transfer  of 
property  in  payment  of  counsel  fees  is  a  contempt.  Deposit  National  Bank 
V.  Wickham,  44  How.  421.  As  is  a  payment  of  rent.  '  Aschemorr  v.  Emont, 
6  Law  Bull.  81.  To  draw  money  deposited  in  the  name  of  the  debtor  as  trus- 
tee, after  service  of  an  injunction,  even  though  it  is  the  property  of  his  wife. 
People  V.  Kingsland,  3  Keyes,  325.  But  in  Dean  v.  Hyatt,  5  Wkly.  Dig.  67, 
it  is  held  the  legal  title  to  the  property,  the  transfer  of  which  constitutes  the 
contempt,  must  have  been  in  the  debtor. 

A  debtor  is  guilty  of  contempt  where,  after  service  of  the  order  in  supple- 
mentary proceedings,  he  deposited  money  loaned  to  him  for  the  payment  of 
his  debts  in  a  bank  and  paid  the  same  out  by  check  in  settlement  of  said  debts. 
Bainsford  v.  Temple,  2  Misc.  454,  51  St.  Eep.  144,  21  Supp.  1037.  It  is  a 
violation  of  the  injunction  order  to  make  a  general  assignment  with  prefer- 
ences.    Canda  V.  Oollmer,  73  Hun,  493. 

After  the  service  of  an  order  in  supplementary  proceedings  containing  an 


1832   SUPPLEMENTARY  PEOCEEDINGS  TO  AN  EXECUTION  AGAINST  PEOPEBTY. 

injunction,  the  payment  of  moneys  by  the  judgment  debtor,  or  the  execution 
or  delivery  of  a  general  assignment,  is  a  contempt  of  court,  although  a  re- 
ceiver of  his  property  had  previously  been  appointed.  National  Wall  Paper 
Co.  V.  Gerlach,  15  Misc.  640,  72  St.  Eep.  678,  37  Supp,  428.  As  to  when  a 
judgment  debtor  was  punished  for  contempt  in  transfering  insurance  money 
received  on  his  brother's  life  after  service  of  the  order,  see  Walter  y.  Pecare, 
32  St.  Eep.  841,  11  Supp.  146. 

The  act  of  a  judgment  debtor,  who  has  been  served  with  an  injunction  order 
in  supplementary  proceedings  in  withdrawing  from  a  savings  bank  money  de- 
posited in  his  name  for  trust  for  another,  constitutes  a  contempt  of  court. 
Jachson  v.  Murray,  25  App.  Div.  140,  49  Supp.  195,  83  St.  Eep.  195.  Where 
the  judgment  debtor  transfersi  as  lattomey  in  fa«t  for  his  fraud.ulenit  grajitee 
property  already  transferred  by  the  grantee  to  the  same  person,  it  is  a  tech- 
nical contempt  of  a  provision  of  the  injunction  restraining  the  debtor  or  the 
grantee  from  interfering  with  their  property,  but  does  not  justify  a  finding 
that  the  judgment  creditor  was  damaged  in  the  amount  of  the  judgment,  as 
the  vendee's  title  and  possession  were  rendered  absolute  by  the  first  transfer. 
Diffany  v.  Risley,  23  App.  Div.  371,  48  Supp.  283,  82  St.  Eep.  283. 

It  is  not  a  contempt  for  a  debtor  who,  before  the  issuing  of  an  execution 
against  him,  had  assigned  to  his  wife  all  his  right  in  an  insurance  policy  on 
his  father's  life,  if,  after  the  order  in  supplementary  proceedings,  he  deposits 
a  check  received  for  his  share  of  such  policy  to  his  wife's  credit.  Rhodes  v. 
'Linderman,  43  St.  Eep.  620,  17  Supp.  628. 

Where  a  person  having  a  diamond  ring  of  the  debtor  under  a  parol  mort- 
gage told  the  debtor  that  she  must  get  some  one  to  take  the  property  off  his 
hands  after  the  service  of  an  injunction  order  upon  her,  and  she  procured 
another  person  to  do  this  who  took  a  new  mortgage  for  a  sum  less  than  the 
old  one,  it  was  held  that  there  was  no  violation  of  the  order.  Duff  us  v.  Cole, 
39  St.  Eep.  838,  15  Supp.  370.  If  supplementary  proceedings  have  been  ap- 
parently abandoned  and  the  debtor  has  become  destitute,  it  is  not  contempt 
for  her  to  sell  her  jewelry.  Meyers  v.  Herbert,  64  Hun,  200,  45  St.  Eep. 
626,  19  Supp.  132,  22  Oiv.  Pro.  216.  See  139  N.  Y.  609,  54  St  Eep.  929. 
Where  one  had  given  checks  in  good  faith  before  the  service  of  the  injunction 
order,  he  is  not  bound  to  stop  the  payment  on  such  checks.  Fitzgihbons  v. 
Smith,  41  St.  Eep.  670,  16  Supp.  410. 

A  lease  is  property  as  well  as  an  obligation,  and  the  taking  and  using  sub- 
rentals after  the  commencement  of  supplementary  proceedings  is  in  contempt 
of  the  injunction  order.     Lertora  v.  Reimann,  53  Supp.  921. 

A  judgment  debtor  who,  after  service  of  an  order  in  supplementary  pro- 
ceedings, causes  a  subtenant  to  pay  rent  directly  to  the  original  landlord  is 
guilty  of  contempt.  Browning  v.  Chadwick,  30  Misc.  420,  62  Supp.  476, 
aff'g  29  Misc.  607,  61  Supp.  246. 
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In  1888  a  judgment  was  obtained  against  a  debtor  and  an  order  for  ex- 
amination in  supplementary  proceedings  was  issued  in  1891.  In  1880  he  was 
the  owner  of  twenty  shares  of  stock  which  he  then  deposited  with  a  bank  as 
security  for  a  loan.  On  a  debtor's  examination  he  at  first  swore  that  he  owned 
no  property,  but  afterward  claimed  that  in  1888  he  made  a  gift  of  the  stock 
to  his  wife.  The  shares  were  then?  in  the  hands  of  the  bank  and  no  notice  of 
transfer  was  ever  sent  td  it  and"  he  continued  to  personally  receive  the  divi- 
dends on  the  stock  until  1899  when  he  paid  the  loan  and  received  the  shares 
back.  Held,  that  the  alleged  transfer  was  a  mere  afterthought  and  subter- 
fuge, intended  to  hinder  the  collection  of  the  judgment,  and  the  debtor  should 
be  punished  for  contempt  for  disposing  of  his  property  contrary  to  the  in- 
junction order.    Kemoichcm  v.  Russell,  34  Misc.  824,  71  Supp.  1139. 

A  debtor  is  not  guilty  of  contempt  in  applying  his  earnings  for  services 
within  sixty  days  of  the  commencement  of  the  proceedings  to  the  support  of 
his  family.  The  debtor  need  not  procure  the  order  of  a  judge  before  making 
the  application.  Hancock  v.  Sears,  93  K  Y.  79,  rev'g  29  Hun,  96,  and  over- 
ruling Newell  V.  Cutler,  19  Hun,  74. 

Disposition  of  wages  exempt  because  earned  within  sixty  days  is  not  a  con- 
tempt.    Co'rde  V.  Lmughlin,  86  Supp.  795. 

The  exemption  of  money  earned  within  sixty  days,  as  provided  by  section 
2463,  does  not  apply  to  earnings  which  arise  in  buying  and  selling  merchan- 
dise, and,  therefore,  a  debtor  served  with  an  injunction  order  is  guilty  of  con- 
tempt if  he  pay  to  dealers  who  have  supplied  him  with  goods  the  moneys  col- 
lected on  accounts  accruing  within  sixty  days  before  the  proceedings  were 
brought.    Mulford  v.  Oihls,  9  App.  Div.  490,  41  Supp.  273. 

It  is  not  a  contempt  for  the  attorney  of  a  judgment  debtor  to  pay  to  his 
wife  the  recovery  in  an  action  in  which  the  debtor  was  plaintiff  when  the  same 
was  assigned  to  her  before  the  service  of  the  injunction  order.  Matter  of 
Duryea,  17  App.  Div.  640,  45  Supp.  703. 

Unless  the  court  would  have  power  to  make  an  order  requiring  the  debtor 
to  pay  over  money  in  his  hands  to  satisfy  the  judgment,  it  would  have  no 
power  to  issue  an  attachment  for  contempt  in  disposing  of  such  moneys  in 
violation  of  the  injunction  order.  Gerton  Carriage  Co.  v.  Richardson,  6  Misc. 
466,  59  St.  Eep.  654,  27  Supp.  625. 

Subd.  4.    Refusal  to  Appear  or  Testify. 

A  subpoena  to  testify  as  a  witness  in  supplementary  proceedings  is  a  process 
within  the  meaning  of  the  statute  and  while  such  proceedings  are  in  a  sense 
proceedings  in  the  action  they  are  not  instituted  by  the  court  but  before  a 
judge,  and  unlike  the  trial  of  an  action  the  subpoena  must  be  signed  by  the 
judge  or  referee  before  whom  the  proceedings  are  pending  or  it  is  a  nullity. 
Lowther  v.  Lowther,  115  App.  Div.  307,  100  Supp.  965. 
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A  tliird  person  will  not  be  punished  for  contempt  for  not  appearing  where 
the  allegations  as  to  property  in  his  possession  were  on  information  and 
belief.  Day  v.  Lee,  52  How.  95.  And  so  as  to  a  third  person  if  execution 
bad  not  been  returned  unsatisfied.     Shane  v.  Higgins,  1  Law  Bull.  59. 

Where  a  person  appears  and  answers  without  objection,  he  waives  all  except 
jurisdictional  defects,  and  may  be  punished  if  he  disobeys  the  order  of  the 
court.  Matter  of  Johns,  1  law  Bull.  TG ;  Lehmaier  v.  Oriswold,  46  Super. 
Ct.  11.  But  a  defendant  sued  by  a  wrong  name  will  not  be  considered  in 
contempt  for  failing  to  comply  with  an  order  where  his  name  is  erroneously 
stated, -both  in  the  judgment  and  order,  although  he  is  the  real  person 
intended.    Muldoon  v.  Pierz,  1  Abb.  N.  C.  309. 

The  irregularity  of  an  order  is  no  excuse  for  a  debtor  refusing  to  appear 
and  answer,  and  he  will  be  punished  for  contempt  though  the  order  be  after- 
ward set  aside  for  irregularity.  Shultz  v.  Andrews,  54  How.  378.  But  see 
Hancock  v.  Sears,  93  IsT.  Y.  Y9.  A  debtor  must  obey  the  order  even  though 
not  originally  served  with  summons.  K\eller  v.  Zeigler,  5  Law  Bull.  15; 
Perkins  v.  K&ndall,  3  Oiv.  Pro.  240.  The  debtor  is  bound  to  obey  the  order 
of  a  referee  as  to  adjournments,  and  will  be  guilty  of  contempt  if  he  refuses. 
Redmond  v.  Goldsmith,  2  Law  Bull.  19. 

It  is  a  contempt  for  the  debtor  to  refuse  to  answer  a  question  held  proper 
by  the  referee,  and  which  he  is  directed  to  answer.  Ladhrop  v.  Cla-pp,  40 
N.  Y.  328. 

The  refusal  by  the  debtor  to  answer  a  question  in  supplementary  proceed- 
ings where  he  has  been  orally  directed  to  do  so  by  the  referee  makes  him  liable 
to  punishment  for  contempt,  and  a  written  order  of  the  referee  is  not  neces- 
sary.   Kendrick  v.  Wandall,  88  Hun,  518,  69  St.  Eep.  53,  34  Supp.  976. 

An  order  punishing  a  witness  for  contempt  in  failing  to  appear  before  the 
referee,  in  pursuance  of  an  order,  and  testify  in  proceedings  supplementary 
to  execution  is  void;  the  attendance  of  witnesses  in  such  proceedings  can  be 
enforced  only  by  th'e  due  service  of  the  procesis  of  subpoena  as  upon  the  trial 
of  an  action.  Matter  of  Depue,  185  N.  Y.  60,  rev'g  108  App.  Div.  58,  95 
Supp.  1017. 

An  attorney  who  has  once  transacted  business  for  a  person  who  thereafter 
becomes  a  necessary  party  defendant  in  an  action  is  not  privileged  ,to  with- 
hold information  which  he  may  have  as  to  the  address  of  his  client,  when  it  is 
sought  for  the  purpose  of  serving  her  with  process,  under  an  order  providing 
for  taking  his  deposition.  Such  conduct  is  a  contempt.  Matter  of  Malcolm, 
60  Misc.  324,  113  Supp.  255. 

A  judgment  creditor  cannot  be  punished  for  contempt  in  supplementary 
proceedings  when  it  does  not  appear  that  the  order  appointing  receiver  has 
been  filed  in  the  county  clerk's  office.    Bareither  v.  Brosche,  19  Civ.  Pro.  446. 
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It  is  no  excuse  for  a  debtor's  non-appearance  that  the  order  is  irregular; 
he  should  appear  and  move  to  set  it  aside.    ShuUs  v.  Andrews,  54  How.  378. 

It  is  no  excuse  for  the  judgment  debtor's  failure  to  appear  for  examination 
that  there  was  a  mistake  in  the  date  of  the  judgment  in  the  affidavit  upon 
which  the  order  was  granted.  Matter  of  Hatfield,  17  App.  Div.  430,  45  S'upp. 
270 ;  aff'd,  155  N.  Y,  628. 

It  seems,  under  Miller  v,  Adams,  52  N.  Y.  409,  that  the  judge  may  take 
judicial  notice  of  the  failure  of  the  debtor  to  appear  before  him  so  as  to  base 
proceedings  thereon.  It  is  no  excuse  'for  non-appearance  that  the  debtor,  sub- 
sequent to  the  service  of  the  order,  filed  a*  petition  in  bankruptcy.  Spaid  v. 
Hoge,  1  Wkly.  Dig.  24.  The  fact  that  the  referee  is  hostile  to  the  debtor 
does  not  excuse  his  non-app.earance ;  he  should  apply  to  the  judge  to  vacate 
or  modify  the  order.     Tremain  v.  Richardson,  68  N.  Y.  617. 

A  member  of  the  Legislature  cannot  be  punished  for  a  disobedience  of  an 
order  requiring  Jiim  to  appear  for  examination  in  supplementary  proceedings 
during  a  session  of  the  Legislature^ ;  such  order  should  not  be  granted  and  will 
be  vacated,  if  issued,  as  improvidently  granted.  Everard  v.  Brennan,  2  City 
Ct.  361. 

As  a  receiver's  order  is  not  complete  until  the  order  appointing  him  has 
been  filed,  the  judgment  debtor  cannot  be  punished  for  contempt  in  not  obey- 
ing a  direction  in  such  order,  unless  the  same  be  filed.  Bareither  v.  Brosche, 
13  Snpp.  561,  19  Civ.  Pro.  446.  A  provision  in  an  order  adjudging  a  judg- 
ment debtor  in  contempt  for  disobeying  an  injunction  which  requires  him  to 
obtain  a  reassignment  of  rights  transferred  prior  to  judgment  is  unauthor- 
ized. Meyer  v.  Dreyspring,  5  Misc.  560,  52  St.  Eep.  520,  32  Supp.  315. 
When  proceedings  are  once  dismissed  the  court  cannot  punish  for  contempt 
unless  the  proceedings  are  revived  for  irregularity  in  the  dismissal.  Wolfe  v. 
Knight,  15  Misc.  438,  72  St.  Rep.  790,  37  Supp.  210. 

On  motion  tO'  punish  for  contempt  for  not  alppearing  the  certificate  of  the 
referee  is  not  legal  evidence  of  the  failure  to  appear ;  an  affidavit  proving  the 
facts  charged  is  necessary.     Bhinelander  v.  Dunham,  2  Civ.  Pro.  32. 

If,  on  the  return  of  the  order  to  show  cause,  the  party  appears  and  submits 
to  an  examination,  the  court  proceeds  no  further  with  the  contempt.  Hilton 
V.  Patterson,  18  Abb.  245.  A  debtor  failing  to  aj)pear  on  a  return  day  fixed 
simply  by  parol  between  the  creditors'  counsel,  the  debtor,  and  the  referee, 
may  be  punished  for  a  contempt  for  failure  to  appear.  People  v.  Oliver,  66 
Barb.  570. 

Where  .a  judgment  debtor  who,  after  a  partial  examination  and  a  payment 
made  on  account,  failed  to  appear  on  the  third  adjourned  day,  appears  on  the 
return  of  an  order  to  show  oausie,  makes  oral  excuse,  and'  submits  to  farther 
examination,  a  refusal  to  punish  for  the  contempt  is  not  an  abuse  of  dis- 
cretion.   Lassere  v.  Stein,  25  Misc.  423,  54  Supp.  939. 

Upon  the  appearance  of  a  debtor  pursuant  to  an  order  far  his  examination. 
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he  admitted  that  he  had  in  his  possession  money  and  property  sufficient  to 
satisfy  the  judgment,  and  requested  an  adjournment  to  enable  him  to  apply 
it  on  the  judgment.  The  judge  made  an  order  reciting  the  facts,  and  giving 
him  until  a  day  named  to  pay  the  judgment,  and  providing  in  default  thereof 
that  he  be  adjudged  guilty  of  a  wiHul  contempt.  It  further  ordered  that  in 
such  case  he  pay  a  fine  and  be  imiprisoned  until  the  paymeoit  thereof,  and 
ordered  a  commitment  issue  to  carry  this  judgment  into  effect.  Held,  that 
the  defendant  could  only  be  convicted  of  a  contempt  upon  the  return  of  an 
attachment  or  an  order  to  show  cause,  and  that  the  court  could  not  thus 
simultaneously  make  an  order  and  declare  the  consequences  of  a  disobedience 
to  it.     Tinker  v.  Cooh,  22  Hun,  579. 

An  oirder  punishing  a  judgment  debtor  foir  contempt  i'n  failing  to  appear 
on  supplementary  proceedings  and  fining  him  the  total  amount  of  the  judg- 
ment entered  nearly  one  and  one-half  years  after  his  default  will  be  set  aside 
where  it  appears  that  about  the  time  set  for  his  appearanice  h'e  entered  into 
an  agreement  with  the  creditor  to  pay  the  judgment  in  instalments,  and 
received  a  letter  from  the  creditor's  attorney  stating  that  although  the  default 
had  been  noted,  no  advantage  would  be  taken  of  it.  Matter  of  Oermanshy  v. 
Guterman,  136  App.  Div.  581,  121  Supp.  121. 

Wheal  the  judgment  debtor  is  shown  to  have  been  a  member  of  a  firm,  and 
Ms  copantners  refused  to  sitate  the  amount  received  by  the  judgment  debtor 
from  the  business,  and  whether  the  books  of  the  firm  were  under  his  control, 
it  was  held  that  the  committal  of  such  partner  was  proper.  People  v. 
Marsfon,  18  Abb.  257. 

False  swearing  by  a  judgment  debtor  upon  his  examination  in  supplemen- 
tary proceedings,  touching  the  disposition  of  his  property,  is  not  a  contempt 
punishable  by  fine  and  imprisonment,  the  false  swearing  interposing  no 
obstacle  to  any  p.'roceeding  to  reach  the  property,  and  not  defeating,  impair- 
ing, impeding,  or  prejudicing  any  remedy  of  the  judgment  creditor  against 
it.  Bernheimer  v.  Kelleher,  31  Misc.  464,  64  Supp.  409,  rev'g  30  Misc.  829, 
61  Supp.  1125,  7  Anno.  Gas.  216. 

A  judgment  was  recovered  in  the  Municipal  Court  against  a  defendant 
named  as  Herbert  Oldhaus.  On  supplementary  proceedings  he  was  found  in 
contempt  for  not  submitting  to  an  examination  as  ordered,  and  moved  to 
vacate  the  order,  claiming  that  he  had  never  been  served  with  summons,  that 
he  had  been  sued  by  the  wrong  name,  and  that  his  right  name  was  Aldhouse. 
The  motion  was  denied  on  proof  of  service,  and  that  he  used  the  two  names 
interchangeably.  Held,  that  the  City  Court  did  not  exceed  its  jurisdiction 
in  adjudging  the  debtor  in  contempt,  and  a  writ  of  prohibition  restraining 
the  enforcement  of  the  order  tO'  that  effect  would  not  issue.  People  ex  rel. 
Aldhouse  v.  McCarthy,  41  Misc.  429,  84  Supp.  1062. 
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The  Supreme  Court,  at  a  Special  Term  held  in  the  county  of  New  York, 
has  no  jurisdiction  to  punish  a  judgment  debtor  as  for  a  contempt  in  refusing 
to  answer  questions  and  to  obey  the  direction  of  a  referee  appointed  in  pro- 
ceedings supplemeaitary  to  execution  instituted  before  a  county  judge  of 
Rensselaer  county,  the  judgment  having  been  docketed  in  such  county,  and 
an  execution  having  been  issued  to  the  sheriff  of  such  county  and  returned 
unsatisfied,  and  the  referee  having  been  appointed  by  the  county  judge 
before  whom  the  special  proceeding  was  pending  and  the  reference  proceed- 
ing in  the  county  in  which  the  referee  was  appointed';  the  judgment  having 
been  rendereid  by  the  Supreme  Court  in  New  York  county.  Matter  of  Backus^ 
179  N.  Y.  571,  aff'g  91  App.  Div.  266,  86  Supp.  638. 

If  a  debtor  refuses  to  obey  an  order,  and  a  second  one  is  obtained,  he 
cannot  be  punished  for  contempt  for  disobeying  the  first.  Oaylord  v.  Jones, 
7  Hun,  480;  Allen  v.  Starring,  26  How.  57;  Brochney  v.  Brien,  37  How.  270. 

The  only  ground  advanced  by  the  judgment  debtor  in  justification  of  his 
disobedience  of  an  order  of  the  New  York  City  Court  to  appear  for  exami- 
nation was  that  at  the  time  of  its  service  he  was  a  non-resident,  to  show 
which  he  set  forth :  "  he  is  not  now  and  has  not  been,  for  a  period  of  three 
years  or  more,  a  resident  of  the  city  and  county  of  New  Yo;rk,  but  residies 
without  said  city  and  county."  Held,  insufficient.  Matter  of  Dalsape,  26 
Misc.  873,  56  Supp.  384. 

Subd.  5.    Impeding  Rights  of  Creditor. 

Where,  pending  the  proceedings,  the  debtor  allows  a  fictitious  judgment  to 
be  rendered  againist  him,  and  execution  to  be  levied  on  land  belonging  to  him 
in  another  State,  he  is  punishable  for  contempt.    Fenner  v.  Sanborn,  37  Barb. 

610. 

A  judgmient  debtor  who,  aiter  eurrendiering  the  possession  of  his  property 
to  a  receiver  thereof,  interferes  with  the  receiver's  possession,  is  guilty  of  a 
contempt  of  court.    Sineherg  v.  Wineberg,  25  Msc.  327. 

It  is  a  contempt  for  the  debtor  to  interfere  and  prevent  his  tenants  from 
paying  rent  to  the  receiver,  and  in  preventing  the  receiver  from  entering  the 
premises.     Vermont  Marble  Worhs  v.  Wilhes,  62  St.  Eep.  121,  30  Supp.  381. 

Wtere  the  examination  of  a  judgment  debtor  in  supplementary  proceed- 
ings is  postponed  at  the  request  of  his  attorney  to  enable  him  to  move  to  open 
his  default,  and  on  the  attorney's  statement  that  he  would  deposit  the  amount 
of  the  judgment  with  the  clerk ;  and  where  an  order  was  afterward  granted  on 
such  a  motion  and  on  condition  of  making  such  a  deposit,  but  the  deposit 
was  not  made,  the  attorney  for  the  judgment  'debtor  cannot  be  punished  for 
contempt  for  falsely  stating  that  he  would  make  such  a  deposit.  Franzone  v. 
TumminelU,  67  Misc.  549,  123  Supp.  455. 

The  failure  of  an  employer  to  comply  with  an  order  directing  payment  to 
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a  creditor  of  his  employee  of  10  per  cent,  of  the  latter's  salary  is  not  pun- 
ishable as  a  contempt,  the  remedy  under  the  Code  of  Civil  Procedure,  section 
1391,  being  exclusive.     Kahn  v.  Coles,  115  Supp.  885. 

An  order  directing  the  receiver  of  a  judgment  debtor  to  pay  over  money 
to  the  judgment  creditor  having  been  vacated,  refusal  to  obey  an  order  of 
restitution  is  punishable  as  a  contempt,  it  not  being  a  judgment  nor  a  final 
order  in  the  proceeding,  and  the  proceedings,  therefore,  are  not  affected  by 
the  Code  of  Civil  Procedure,  section  779,  providing  for  an  execution  against 
the  property  of  the  delinquent.  Newell  v.  Hall,  74  App.  Div.  278,  77  Supp. 
610. 

The  following  question  was  cfertified :  "  Wh'ere  the  court  orders  the  xelease, 
pendente  lite,  of  a  challenged  levy  of  execution,  provided  the  debtor  cause  to 
be  substituted  in  its  place,  for  the  creditor's  protection,  an  undertaking  con- 
ditioned for  the  payment  of  the  supporting  judgment  and  certain  expenses 
in  case  the  attack  on  the  levy  should  ultimately  fail;  and  where,  to  procure 
such  release,  such  an  undertaking,  joint  and  several  in  form,  is  thereupon 
furnished,  reciting  in  terms  said  order  and  its  said  protectory  provision; 
and  where  the  sureties  thereon  are,  at  the  time  of  qualifying,  each  worth 
double  the  amount  of  such  undertaking;  and  where  the  levy  is  thereupon 
released ;  and  such  attack  on  such  levy  ultimately  fails  —  is  it  a  civil  con- 
temipt  of  court  for  one  of  the  sfureties  on  such  undertaking  to  willfully  divest 
himself  of  .all  of  his  (property  foir  the  delibeirate  and  suooessful  purpose  of 
rendering  valueless  any  judgment  which  might  be  recovered  against  him 
upon  said  undertaking,  thus  destroying  the  protection  granted  to  the  creditor 
as  a  condition  of  releasing  the  levy  of  the  ©xiecution  and  defeating,  impeding, 
and  prejudicing  the  right  and  remedies  of  the  creditor  ?  "  Order  affirmed, 
with  costs,  and  question  certified  answered  in  the  negative;  no  opinion. 
Dollard  v.  Koronsky,  199  K  Y.  558,  aff'g  138  App.  Div.  213,  123  Supp.  11, 
67  Misc.  90,  121  Supp.  987. 

Subd.  6.    Refusal  to  Convey  Property  or  to  Pay  Over  Money. 

The  title  to  the  judgment  debtor's  real  estate  vests  in  the  receiver  by 
operation  of  law,  and  the  judgment  debtor  is  not  guilty  of  a  contempt  in 
disobeying  an  order  requiring  him  to  convey  land  to  his  receiver,  for  the 
statute  does  not  authorize  a  compulsory  delivery  by  such  proceedings.  First 
Nat.  Ba,nh  of  Canandaigna  v.  Martin,  49  Hun,  571,  18  St.  Eep.  414,  2  Supp. 
315,  15  Civ.  Pro.  324,  supra. 

Where  the  order  appointing  a  receiver  directed  the  debtior  to  assign  his 
real  estate,  but  contained  no  directions  as  to  delivering  possession,  the  debtor 
cannot  be  punished  for  contempt  for  refusing  to  deliver  such  possession. 
Tinhey  v.  Langdon,  60  How.  180. 

A  judgment  debtor  is  not  in  contempt  for  disobeying  an  order  directing 
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the  assignment  and  conveyance  of  land  without  the  State.  Smith  v.  Tozer, 
3  St.  E«p.  263. 

A  party  will  not  be  punished  for  refusing  to  pay  over  money  or  deliver 
property,  pursuatit  to  an  prdeir,  unless  the  money  or  -specific  property  was,  at 
the  time  of  the  service  of  the  order  for  the  examination,  in  his  possession  or 
under  his  control.  Tinker  v.  Crooks,  22  Plun,  5Y9 ;  Potter  v.  Low,  16  How. 
549 ;  Gerregani  y.  Wheelright,  3  Abb.  N.  S.  264. 

Where  the  direction  is  to  pay  the  judgment  the  debtor  is  not  bound 
to  pay  the  receiver.  People  ex  rel.  v.  King,  9  How.  97;  Watson  v. 
Fitzsimmons,  5  Duer,  629.  The  property  must  be  shown  to  be  un- 
der the  control  of  the  party  directed  to  deliver  it.  Richie  v.  Bedell,  22 
Wkly.  Dig.  563.  The  judgment  debtor  was  a  resident  of  Pennsyl- 
vania, and  was  required,  by  an  order  in  supplementary  proceedings,  to 
deliver  to  the  sheriff  certain  moneys  paid  to  him  as  wages-  after  service  of 
the  order,  which  money,  it  appears,  was  in  Pennsylvania.  Held,  error;  that 
the  court  had  no  power  to  compel  the  debtor  to  go  out  of  the  State  to  get  the 
money;  the  most  it  could  do,  it  seems,  would  be  to  require  the  debtor  to 
transfer  his  title  to  the  money  to  the  receiver.  Buchanan  v.  Hunt,  98  N.  Y. 
,560,  :rev'g  33  Hun,  329.  Where  the  debtor  is  ordered  to  pay  the  debt,  and 
a  specified  sum  for  costs  within  a  specified  time,  on  his  failure  to  do  so  he 
may  be  proceeded  against  as  for  a  contempt,  and  imprisoned  until  the  order 
be  complied  with.  Brush  v.  Lee,  6  Abb.  N.  S.  50.  But  payment  of  a  debt 
due  a  judgment  debtor  from  -a  thilrd  person  cannot  be  compelled  by  means  of 
contempt  proceedings.     West  Side  Bank  v.  Pugsley,  47  W.  Y.  368. 

Where  a  debtor,  on  examination,  admitted  his  indebtedness,  and  an  order 
was  made  for  him  to  pay  the  judgment,  and  he  afterward  ascertained  that 
it  had  been  assigned,  it  was  held  he  should  not  be  punished  for  contempt  in 
disobeying  the  order,  but  that  the  order  should  be  vacated,  and  that  the 
validity  of  the  assignment  could  not  be  questioned  except  by  a  receiver. 
Beeie  v.  Kenyon,  3  Hun,  73. 

Where  the  debtor  has  been  ordered  to  deliver  a  certain  ring  to  the  receiver 
and  fails  to  do  so,  but  delivers  another  ring  of  little  or  no  value,  the  act  is 
a  civil  contempt  punishable  by  fine  and  costs  of  motion.  Matter  of  Blumen- 
thal,  22  Misc.  704,  50  Supp.  49,  84  ,St.  Rep.  49. 

A  judgment  debtor,  after  the  appointment  of  a  receiver  in  supplementary 
proceedings,  received  a  sum  of  money  from  the  United  States  on  a  contract 
which  he  claimed  belonged  to  his  wife,  and  the  title  to  which  was  fairly  in 
dispu'te,  she  claimling  under  a,  bill  of  sale  executed  before  the  transactions, 
out  of  which  the  action  in  which  the  judgment  was  rendered  grew,  occurred. 
Held,  that  'a  motion  to  punish  the  judgment  debtor  for  contempt  in  not 
paying  over  the  money  to  the  receiver  was  properly  denied,  since  the  title 
to  the  money  would  not  be  decided  in  a  summary  manner. 
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It  seems  that  the  judgment  debtor  oould  not  be  punished  for  contempt  in 
the  absence  of  any  order  requiring  him  to  make  the  payment,  and  it  will  not 
be  assumed  that  an  injunction  order  issued  in  the  proceedings,  however  com- 
mon and  usual  such  an  order  may  be.  Holmes  v.  O'Began,  68  App.  Div.  318, 
74  Supp.  10. 

Where  a  judgm'emt  debtor  prior  to  sUjpplementary  proceedings  bad  assigned 
a  bond  and  mortgage  as  security  for  a  debt,  the  assignee  in  again  assigning 
the  security  to  another  creditor  of  the  debtor  assigns  merely  his  own  interest 
and  not  the  interest  of  the  judgment  debtor.  Such  assignment  by  the  holder 
of  the  security  is  not  a  violation  of  an  ordeir  in  supplementary  proeeedi'ngg 
forbidding  the  transfer  of  any  property  belotiging  to  the  juidgmenit  debtor 
SiO  as  to  put  the  lassignoir  in  contempt. 

Such  restraining  order  in  supplementary  proceedings  is  superseded  by  an 
order  appointing  .a  receiver  of  the  debtor's  property. 

Where  after  the  appointmiejit  of  a  ireceiver  in  supplemenltary  proceedings 
an  order  is  entered  directing  a  secured  creditor  to  deliver  the  security  to  the 
receiver  on  the  payment  of  his  claim,  he  cannot  be  punished  for  a  contempt 
in  assigning  'the  security  to  'anbtheir  creditor,  if  he  was  at  all  times  ready  to 
assign  the  security  to  the  receiver  Qn  the  payment  of  the  debtor,  and  only 
m'ade  the  other  assignment  when  notified  by  the  creditor's  attorney  thajt  he 
intended  to  take  no  further  steps  in  the  matter.  Sullivan  v.  U.  8.  Gas  Fix- 
ture Co.,  134  App.  Div.  658,  119  Supp,  532. 

Refusal  of  a  judgment  debtor  to  deliver  possession  of  his  store  and  goods 
to  a  receiver  in  supplementary  proceedings  is  a  contempt  of  court,  which  is 
not  excused  by  a  statement  that  the  goods  were  commingled  with  goods  cOiU- 
signed  to  him  for  sale  so  that  it  was  impossible  to  separate  them  without  a 
day's  labor  and  going  over  the  stock  piece  by  piece.  Matter  of  Camerick,  34 
App.  Div.  31,  53  Supp.  1084. 

An  order  directing  punishment  of  a  judgment  debtor  for  failure  to  turn 
•over  property  to  a  receiver  in  supplementary  proceedings  cannot  be  ques- 
tioned upon  the  ground  of  the  disputed  question  of  co-ownership  which  was 
determined  by  the  original  order. 

The  fact  that  the  order  directing  delivery  was  jin  form  a  court  order  in- 
stead of  a  judge's  order  will  not  excuse  the  contempt.  Goldreyer  v.  Shatz, 
114  Supp.  339. 

Where  property  of  a  judgment  debtor  exempt  from  execution  is  destroyed 
by  fire,  his  j'udgment  creditor  may  not  by  a  third  party  order  in  isupple- 
mentary  proceedings  compel  the  moneys  payable  to  the  judgment  debtor 
under  a  policy  of  insurance  on  such  property  to  be  paid  to  such  creditor, 
but  the  judgment  debtor  is  entitled  to  receive  and  use  such  moneys  to  replace 
the  articles  destroyed.    Bayer  v.  Sack,  66  Misc.  536,  121  Supp.  1122. 
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A^  ordeT  directing  the  judgment  debtor  to  assign  la  judgment,  in  his  favor 
to  a  receiver  after  he  has  already  assigned  it  to  a  third  person  who  has  a 
vested  interest  therein  and  is  ,niot  before  the  court,  is  improper.  Wm.  A. 
Thomas  Co.  v.  Lowenthan,  113  Supp.  1092. 

The  sitatute  providing  for  proceedings  supplementary  to  the  execution 
confeips  upon  the  court  po  powe'r  to  compel  a  judgment  debtor  to  cofnvey  to  a 
receiiver  appointed  in  such  proceedings  real  properlty  situated  in  a  foreign 
State. 

An  indebtedness  due  from  a  resident  of  another  State  is  merged  in  a 
judgment  recovered  thereon  in  this  State  upon  the  personal  service  of  proc- 
ess upon  the  defendant  here,  and  such  judgment  cannot  be  attached  in  the 
State  where  the  judgment  diobtor  resides  in  an  action  against  the  judgment 
creditor  in  which  the  latter  is  not  served  with  process.  Heyl  v.  Taylor,  64 
Misc.  31,  117  Supp.  916. 

A  judgment  debtor  who  (refuses  to  pay  costs  of  supplementary  pToceedings 
can  be  punished  for  contempt,  under  the  Code  of  Civil  Procedure,  section 
2268,  authorizing  courts  to  commi/t  parties  who  refuse  to  obey  an  order  .re- 
quiring payment  of  costs.     Matter  of  Holton,  59  App.  Div.  45,  69  Supp.  33. 

An  ordet  directing  the  debtor  to  pay  money  to  the  receiver  appointed  in 
supplementary  proceedings  must  be  made  by  the  judge  and  not  by  the  court. 
Matter  of  Fiss  v.  Haag,  75  App.  Div.  24,  78  Supp.  1. 

Subd.  7.    The  Punishment. 

A  person  adjudged  guilty  of  contempt  in  not  appearing  and  submitting  to 
examination  in  supplementary  proceedings  can  be  fined  only  the  costs  of  the 
proceedings.  De  Witt  v.  Ounn,  68  St.  Eep.  790,  24  Civ.  Pro.  406,  citing 
to  the  point  that  the  fine  is  limited  to  the  actual  injury,  Fenlon  v.  Dempsey, 
50  Hun,  131,  26  St.  Eep.  243,  19  St.  Eep.  231. 

A  fine  of  a  judgment  debtor  in  the  sum  of  $453  with  interest  and  costs, 
said  amount  being  the  amount  of  the  judgment,  held,  unauthorized  in  the 
absence  of  any  proof  of  actual  damage,  and  reduced  to  $250  and  $30  costs 
under  the  Code  of  Civil  Procedure,  section  2284.  East  River  NojI.  BJc.  v. 
De  Lacy,  36  Misc.  868,  74  Supp.  925. 

A  defendant  refusing  to  produce  books  upon  his  examination  in  supple- 
mentary proceedings  may  be  punished  for  contempt,  but  there  is  no  authority 
to  fine  him  the  amount  of  the  judgment  where  there  is  no  proof  of  resulting 
loss  to  the  plaintiff.     Friedman  v.  Newman,  86  Supp.  735. 

A  fine  of  $184.68  was  held  not  to  be  excessive  under  section  2284  of  the 
Code  of  Civil  Procedure,  although  no  actual  loss  or  injury  was  shown. 
Matter  of  Hatfield,  17  App.  Div.  430,  45  Supp.  270;  aff'd,  155  N.  Y.  628. 

"Where  the  amount  of  a  judgment  debtor's  interest  in  an  estate,  which  he 
has  assigned  in  violation  of  the  injunction  order,  cannot  be  definitely  fixed. 
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the  court  can  only  impose  a  fine  of  $250  and  costs  for  such  violation.  Wyn- 
Teoop  V.  Myers,  26  St.  Eep.  81,  7  Supp.  898,  17  Civ.  Pro.  443.  Where  the 
violation  of  the  injunction  was  in  the  parting  vrith  the  sum  of  $90,  it  was 
held  that  the  fine  should  not  exceed  such  sum.  Myers  v.  Dreyspring,  5  Misc. 
560,  52  St.  Eep.  520,  32  Supp.  315.  Where  the  defendant  failed  to  appear 
upon  an  order  for  his  examination  he  was  fined  $500,  and  committed  without 
bail  in  default  of  payment.  Walters  v.  Miller,  3  Law  Bull.  101.  A  fine  to 
the  full  amoujit  of  the  judgnient  ion  failure  to  appear  is  excessive ;  it  should 
be  only  such  sum  as-  will  reimburse  the  creditor  for  costs  and  expenses.  Bey- 
nolds  V.  Gilchrist,  9  Hun,  203. 

Where,  under  ian  .order  fcr  the  examination  of  a  judgme'nt  debtor  in  pro- 
ceedings supplementary  to  execution,  he  attends  lat  least  six  times  and  is 
examined  and  signs  his  testimony  and  is  told  by  the  attorney  for  the  judg- 
ment creditor  that  he  has  no  further  questions  to  ask  but  wishes  an  adjourn- 
ment to  examine  other  witnesses,  his  failure  to  appear  on  the  adjourned  day 
is  not  a  contempt  which  will  warrant  the  imposition  of  a  fine  in  satisfaction 
of  the  judgment  and  costs  of  the  proceedings,  in  the  absence  of  any  proof  of 
loss  to  the  judgment  creditor.  Bernstein  v.  McCahill,  56  Misc.  460,  lOY 
Supp.  161. 

Where  the  failure  of  the  debtor  to  appear  for  examination  on  the  return 
day  is  not  shown  to  have  prejudiced  the  creditor,  the  fine  should  not  exceed 
the  costs  and  expenses  of  the  creditor's  attorney.  Leonard  v.  Jacohson,  27 
Misc.  325,  57  Supp,  818. 

Failure  of  the  judgment  debtor  tO'  appear  on  the  adjourned  day,  for  further 
examination  in  supplementary  proceedings,  because  he  believed  the  proceed- 
ings stayed  by  an  order  from  the  Bankruptcy  Court,  which  was  not  served 
until  after  he  was  in  default,  the  contempt  not  being  willful;  held,  not  to 
warrant  a  fine  of  $250  and  $60  costs,  and  the  amounts  reduced  to  $50  and 
$10.     Kreiser  v.  Kitaoha,  36  Misc.  174,  73  Supp.  164. 

Where  a  judgment  debtor  violates  an  injunction  order  issued  in  proceed- 
ings suppleme'ntary  'to  execution,  by  paying  over  to  one  of  his  creditors  the 
sum  of  $60,  an  order  adjudging  him  guilty  of  contempt  which  imposes  a  fine 
of  $60  with  $30  eotsts  of  the  supplementary  proceedings  and  $10  costs  of  the 
motion  as  punishment  for  the  contempt,  and  directs  that  hQ  be  committed  to 
the  county  jail  until  the  same  is  paid,  is  not  defective  in  that  it  imposes  the 
costs  of  the  supplementary  proceedings  as  an  additional  fine  without  specify- 
ing a  time  within  which  such  costs  shall  be  paid.  The  order  is  governed  by 
section  2284  of  the  Code  of  Civil  Procedure  relating  to  contempt  of  court 
and  not  by  section  2455  of  that  Code  which  relates  to  costs  awarded  in  sup- 
plementary proceedings.  Fitzsimmons  v.  Ryan,  64  App.  Div.  404,  72  Supp. 
65. 
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The  examination  of  the  judgment  debtor  showing  what  property  he  pos- 
sessed,; all  of  which,'.. excepit  the  cha.ttels  exempt  from. levy,  he  was  willing  to 
have  turned  over  to  a  receiver ;  held,  that  an  order  allowing.  $30  costs  to  the 
judgment  creditor's  attorney  should  be  paid  out  of  the  fund,  and  an  order 
adjudging  thie  judgment  debtor  to  be  guilty  of  contempt  because  of  his  failure 
to  pay  thfe  $30  was  properly  vacated.  Matter  of  Thompson^  31  Misc.  802, 
62  Supp.  1033, 

Code  of  Oivil  Procedure,  section  2284,  pTovides  that,  if  an  actual  loss  has 
been  produced  by  contempt,  it  may  be  pTinished  by  a  fine  sufficient  to  in- 
demnify the  aggrieved  party,  to  be  paid  over  to  him,  and  where  it  is  not  shown 
that  actual  loss  has  bee'n  produced,  a  fine  must  be  imposed,  not  exceeding  the 
amount  of  complainant's  costs  and  expenses,  and  $250  in  addition  thereto, 
which  must  be  collected  and  "  paid  in  like  manner."  Held,  that,  where  a 
judgment  debtor  willfully  refused  to  appear  for  examination  in  supple- 
mentary proceedings,  the  court  had  power  to  impose  a  fine  of  $250,  and 
direct  its  payment  to  the  judgment  creditor.  N.  J.  Foundry  &  Machine  Co. 
V.  Siehert,  45Misc.  337,  90  Supp.  468. 

Where  a  judgment  debtor  has  disobeyed  an  injunction  in  supplementary 
proceedings,  he  may  be  fined  therefor  arbitrarily  up  to  the  sum  of  $250,  but 
the  creditors  asking  damages  fc'r  violartion  of  the  injunction  cannot  receive 
the  same  unless  they  prove  that  they  were  actually  sustained.'  Fitts  v.  Becker, 
36  Misc.  322,  73  Supp.  577; 

Where  a  judgment  debtor  is  fined  for  cototemptfor  failure  to  appear  for 
examination  in  supplementary  pTOceedings,  the  mere  fact  that  the  fine  im- 
posed equals  the  amount  of  the  judgment  in  favor  of  the  creditor  and  the 
costs  of  the  proceeding  would  not  be  gTound  for  reversing  the  Order  to  punish 
for  the  contempt.     Matter  of  Seitz,  56  Misc.  616,  107  Supp.  593. 

The  maximum  fi'n©  which  m'ay  be  imposed  upon  a  judgment  debtor  for  dis- 
obedience to  an  prder  in  supplementary  proceedings,  in  the  absence  of  proof 
of  loss  !or  injury  to  the  judgment  creditor,  is  $250;  and  an  order  imposing  a 
greater  fine,  where  no  loss  or  injury  is  shown,  must  be  reversed.  Boss  v. 
^La  Gdgnina,  68  Misc.  497,  124  Supp.  753. 

A  order  committing  a  person  for  contempt  in  failing  to  appear  as  a  witness 
in  supplementary  proceedings  on  a  day  named  or  on  other  days  and  times 
not  named  does  not  sufficiently  set  forth  the  particular  circumstances  of  the 
offense  {Code  Civ.  Fro.,  §  11)  and  is  too  indefijiite  to  authbrize  arrest  and 
incarceration.     MUter  of  Depue,  185  W.  T.  60,  rev'g  108  pp.  Div.  58,  95 

Supp.  1017. 

The  court  at  Special  Term,  upon  motion  to  pnnish  a  third  party  for  failure 
to  obey  the  order  for  examination,  has  no  authority  to  impose  a  fine  of  $10 
and  direct  an  examination. at  a  later  day.     Bird  v.  WesseU,  119  Supp.  329. 
Vol.  11—53 
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The  costs  on  reversal  of  an  order  directing  a  commitment  for  contempt  in 
supplementary  proceedings  are  but  $10  costs  and  disbursements.  Jones  v. 
Sherman^  8  St.  Rep.  344. 

Subd.  8.    The  Order  Adjudging  Debtor  in  Contempt. 

A  precept  for  commitmenlt  for  contempt  cannot  be  issued  until  there  has 
been  an  adjudication  that  there  is  a  contempt  and  'that  the  creditor  has  been 
injured.  Blake  v.  BoUe,  10  Misc.  333,  63  St.  Eep.  408,  31  Supp.  124,  24 
Civ.  Pro.  166.  An  order  adjudging  the  debtor  in  contempt  is  fatally  defec- 
tive, if  it  does  not  determine  tha't  the  misconduct  complained  of  defeated, 
impaired,  impeded,  or  prejudiced  the  'right  or  remedy  of  the  creditor.  Wolf 
V.  Butiner,  6  Misc.  119,  57  St.  Eep.  861,  26  Supp.  52.  Where  there  was  a 
commitmen't  for  contempt  adjudging  the  debtor  g"uilty  of  the  same,  and  that 
such  conitempt  had  impaired,  impeded,  and  prejudiced  the  rights  and 
remedies  of  the  plaintiif,  and  imposed  a  fine,  and  directed  'a  commitment  to 
jail  until  the  same  was  paid  with  costs,  and  also  providing  in  the  alternative, 
that  if  the  defendant  appeared  on  a  fixed  day  for  examination,  and  paid  a 
ceritain  sum  as  fiine,  and  stipulalted  not  to  bring  an  action  for  damages  because 
of  the  contempt  proceedings,  then  he  should  be  purged  from  commitment  and 
discharged;  it  was  held  that  eiven  if  the  court  had  no  power  to  make  the 
alternative  provision  in  the  order  and  commitment,  that  it  did  not  harm  the 
judgment  debtor,  because  he  could  relieve  himself  from  imprisonment  by 
complying  with  the  first  part  of  the  order,  which  part  the  court  had  power  to 
make.  People  ex  rel.  O'Connor  v.  Sickles,  59  Hun,  342,  36  St.  Eep.  548  13 
Supp.  101. 

An  order  which  adjudges  a  judgment  debtor  examined  in  proceedings 
supplementary  to  execution  guilty  of  a  contempt  of  court,  "  on  account  of  his 
failure  and  'refusal  to'  answer  certain  proper  and  legal  questions  put  to  him 
in  his  examination  herein  before  a  referee,  ithe  said  failure  and  refusal  being 
his  evasive  and  contumacious  conduct  in  testifying  upon  such  examination,'' 
and  imposes  a  fine  and  costs  and  commits  him  to  the  county  jail  until  they 
are  paid  or  he  be  discharged  according  to  law,  but  which  does  not  adjudge  that 
any  of  the  rights  or  remedies  of  the  judgment  creditor  have  been  impaired 
by  the  alleged  misconduct  of  the  judgment  debtor,  is  fatally  defective, 
especially  where  there  is  no  evidence  of  such  impairment. 

Sem'ble,  that  if  the  judgment  debtor  testified  falsely  upon  his  examination, 
a  contempt  proceeding  was  not  proper.  Matter  of  Eyan,  73  App.  Div.  137, 
77  Supp.  132. 

An  order  committing  a  person  for  contempt  in  failing  to  appear  as  a  wit- 
ness in  supplementary  proceedings  on  a  day  named  or  on  o'ther  days  and 
times  not  named  does  not  sufiiciently  set  forth  the  particular  circumstances  of 
the  offense  {Code  Civ.  Pro.,  §  11)  and  is  too  indefinite  to  authorize  arrest 
and  incarceration. 
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An  order  adjudging  a  person  guilty  of  contempt  for  failing  to  obey  an 
order  to  appear  and  testify  before  a  referee  in  supplementary  proceedings, 
imposing  as  a  fine  the  amount  of  the  judgment  sought  to  be  recovered  and 
directing  it  to  be  paid  to  the  creditor,  is  without  power,  where  the  creditor 
may  maintain  an  action  for  damages  for  failure  to  obey  any  process  issued 
with  jurisdiction.  Matter  of  Depue,  185  IST.  Y.  60,  rev'g  108  App.  Div.  58, 
95  Supp.  1017. 

An  order  punishing  a  judgment  debtor  for  contempt  in  supplementary  pro- 
ceedings, describing  the  conduct  constituting  contempt  as  ''willfully  dis- 
obeying the  order  requiring  him  to  appear  on  June  14,  1904,  for  examina- 
tion," was  not  objectionable  on  the  ground  that  the  words  quoted  were  merely 
descriptive  of  the  order,  and  did  not  set  forth  the  act  or  omission  of  which 
the  debtor  was  adjudged  guilty.  N.  J.  Foundry  &  Mwcliine  Go.  v.  Siehert, 
45  Misc.  357,  90  Supp.  468. 

An  order  granting  a  motion  to  punish  a  judgment  debtor  as  for  a  contempt 
in  failing  to  obey  an  order  to  appear  in  proceedings  supplementary  to  execution, 
unless  such  debtor  should  appear  and  submit  to  examination  at  a  certain  time, 
is  appealable.    Rupert  v.  Lee,  101  App.  Div.  492,  92  Supp.  75. 

ARTICLE  XV. 

HOW    ORDERS    VACATED,    MODIFIED,    OR    REVIEWED.     §    2433. 

§2433.    Nature  of  the  remedief;.     Review  of  orders,  IS4l6. 
Subd.  1.  How  order  vacated  and  modified,  1845. 
Subd.  2.  Appeals,  1848. 

§  2433.       Nature  of  the  remedies.     Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order,  made  in  the  course  thereof, 
can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or  modified  by  the  judge  who 
made  it,  as  if  it  was  made  in  an  action;  or  it,  or  the  order  of  the  judge  vacating  or 
modifying  it,  may  be  vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

3.  Where  the  execution  was  issued  out  of  a  county  court,  an  appeal  from  an  order,  made 
in  the  course  of  the  proceedings,  may  be  taken  in  like  manner,  as  if  the  order  was  made 
in  an   action  brought   in  the   same  court. 

Subd.  1.    How  Order  Vacated  and  Modified. 

Where,  as  an  excuse  for  non-compliance  with  an  order  for  examination  in 
proceedings  supplementary  to  execution,  irregularities  in  such  order,  render- 
ing the  same  voidable,  are  relied  on  by  a  judgment  debtor,  he  must  appear 
and  move  to  set  aside  the  order.  Rupert  v.  Lee,  101  App.  Div.  492,  92  Supp. 
75. 

The  order  of  examination  should  be  vacated  if  it  appears  that  when  it  was 
granted  the  judgment  debtor  was  the  owner  and  seized  in  fee  of  real  estate  in 
the  county  {Eleventh  Ward  Bank  v.  Heather,  21  Misc.  539,  47  Supp.  718, 
81  St.  Eep.  718;  rev'd,  22  Misc.  87,  48  Supp.  449),  and  held  order  should  not 
be  vacated.     A  notice  of  motion  to  set  aside  an  order  for  a  jurisdictional  de- 
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feet  is  not  objectionable  on.  thes  ground  that  it  does  not  point  out  the  defect. 
Ilntterof  Zelie-Y.  Vroma^i,  22  Misc.  486;  sub  nom.,  50  Supp.  836,  84  St.  Rep. 
836; 

Ah  order  for  examination  will  not  be  vacated, on  an  laffidavit  of  the  debtor 
and.;her  husband  that  she  had  not  been  personally  servedi  with;  a  summons,  if 
the  judgment  had  been  entered  upon,  default,'. and  the.  roll  contained  ian  affi- 
davit of  personal  service  in  the  judgmeint,  and  where  the  defendant  had  never 
moved  toopen^the  default  or  to  vacate  the  judgment.  Oreenhallv.  Unger,  20 
Misc.  412,  45  Supp.  1085. 

It  was  held  inBassett  v.  Wheeler,  84  Suppi  466,  a  proceeding  for  the  col- 
lection of  a  tax,  that  it  is  comp©ten!t  for  a.  person  against  whom,  supplementary 
proceedings  have  been  instituted,  ex  parte,  to  move' for  the  dissolution  of  the 
order  for  appearance  and  examination,  on  the  ground  that  it  was  improvi- 
dently  granted. 

Where  on^  order  for  examination  in  supplementary  proceedings,  being  baaed 
uponi.aiL  affidavit,  did  not  disclose  after  stating  certain  facts  why  the  judg- 
ment creditor's  remedy  by  execution  was  inadequate^  held,  properly  vacated.. 
'Matter  of  First  ^Nat.  Bk.  of  Albany ^  52,App.  Div.  601,  65  Supp.  439... 

An  order  predicated  on  an  execution  issued  more  than  five  years  after  the 
entry  of  judgment,  without  leave  of  court,  should  be  vacated.  Aultma^in  & 
Taylor  Co.  v.  8yme,  87  Hun,  295,  68  St.  Rep.  311,  34  Supp,  379. 

An  order  for  the  examination  of  a  judgment  debtor  obtained  by  an  execu- 
trix should  not  be  set  aside  because  the  same  plaintiff  as  an  individual  has  had 
a  previous  examination  of  the  judgment  debtor,  unless  it  appears  that  he  has 
now  no  property  applicable  to  the  payment  of  the  judgment.  Smith  v. 
Cowles,  114  App.  Div.  295,  99  Supp.  747. 

An  .order  for  the  examination  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution,  granted  upon  a  sufficient  affidavit,  will  not  be  vacated 
because  the  copy  of  the  affidavit  served  upon  the  judgment  debtor  is  incorrect 
in  some  particulars.     Barringtony.  Watkins,  36  App.  Div.  31,  55  Supp,  97. 

As  a  judgment  ceases  to  be  a  lien  upon  a  debtor's  real  estate  ten  years  after 
the  return  of  the  execution,  a  second  execution  cannot  reach  all  the  debtor's 
property,  and,  therefore,  an  order  for  examination  and  the  appointment  of 
receiver  thereon. may  be  set  aside  unless  the  defects  are  waived.  The  debtor's 
appearance  in  obedience  to  the  order,  and  submission  to  the  examination  with- 
out objection,  is  a. waiver  of  such  defects.  Glover  v.  Oargan,  10  App.  Div. 
627,-  42  Supp.  74. 

Where  judgment  was  not  rendered  upon  the  judgment  debtor's  appearance 
or  the  personal  service  of  the  summons  upon  him,  the  order  for  supple- 
mentary proceedings  against  him  may,  be  dismissed  on  motion...  Hildreth  v. 
Seelach,  18  Misc.  387,  41  Supp.  653. 
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Th6<  Code. did  not  O'OnfeTiUpoii.a  judgeiat  chambers, , on. an  ea;,j3alrie,. pippli- 
eation,  the  power  to  dismiss  the  proceedings  or  to  make  an  order,  affecting 
tbe  substantial  rights  of  theprosecutiag  creditor,  .without  giving  notice,  ofr  the 
application,  to  him.     horsey  v.  Ctimmii^grs^  48;  Hun,  76. 

■.The,  irregularity  of  ;an.  aiSdarat,for  order  for  supplementary,  proceedings 
must.be;  specified  in  .a  i  .notice,  of  motion  i  .to  •  vacate  ,an  .order. 

Where  on  a  motion  to  set  aside  order  for  examination  in  aid  of  execuJion 
upon  a  judgment  which  has  been,.a6aigned,,.tliaidebtor's  affidavit  shows  that  it 
is  ia  aid  of  the-asaignee's  action.to cancel,  conveyances,  alleged  to.  be. fraudulent, 
suoh.aiEdavit.do.es..not  \iphold.ihe.clainii  that  the  proceedipgs.  were  not  author- 
ized by  the  assignee  of  the  judgment.  Schmt<zer  v.  Wilner,,'! .Mj&c.  .497,.  58 
St.  Kep.  .45,.27..  Supp.  970.  .In  these  proceedings,  .the,  judgment  of  .a,  justice 
of  the  police jnay  ba  attacked  for  want  of,  j.urisdictioji,.  owing  to,  the.  factrthat 
the  defendant  was.  sued  by  .the  wrong,  name,  and. that  ihe  justice.,  amended  .the 
summons.    McOill  v.  Weill,  10  :Supp....246,  19  Ciy.iPro..43. 

An  order  of  a  county  judge  adjudging  a  defendant  in  contempt  for  (dis- 
obeying an  order  of  ihe  county  judge,  which i  required  the  defendant  to  be 
examined. in.  proceedings  supplementary  to  .an  execution  iss.ued  out.of  ihe 
Supreme  Court,  is  reviewable,  in  .the  £rst  instance,  .only,  by  "the.  court  .out 
of  which,  the.  execution  was.  issued,"  upon  a  jnotion  to  vacate  or_ modify  the 
order. 

An  appeal,  taken  from  ihe  order  of  .the  county  judge  to  .the  General  Term, 
will  be  dismissed,,  although  .an.  order  made  by  a  court,  on  a  motion  to  vacate 
or  modify  such  order,  may  be  reviewed  by  it  on  appeal.  Finch  v. .  Manner- 
ing,A6  Hun,  323. 

A  judge's  order,  made  in  supplementary  proceedings  directing .  the  judg- 
ment debtor  tOj  pay  a  certain  sum  j of  money,  to  a  sheriif  to  be.  applied  upon 
the  judgment,  creditor's  execution,  can,  under  ithe  provisions  of  section  :2433 
of  the  -Code,  be.  reviewed,  in  the  irst  instance,  only  "by  the  court  out  of  which 
the  execution  iwas -issued,  upon,  a  motion  to  vacate  or modify-it. 

Upon  .an  appeal  from .  an  order  a(3  judging  the,  judgment  debtor  .guilty,  of 
contempt  in  failing  to  obey  such  judge's  order,  the  4-ppellate  Division,  cannot 
inquire  whether  the,  judge's  order  was.  improvidently  or  erroneouely  .granted. 
''Matter  of  YanNess,  17  App.  Div.i581,  45  Sypp.  .576. 

An  order,  made  by, a  county,  ju^ge,  appointing  a  receiver  of  a  debtor's 
property,  in  proceedings  supplementary  .to  an  executioji  issued  out .  of  the 
Supreme  Court,  is  reviewable  only  under  subdivision  1  of  section  2433  of  the 
Code,  which_  provides  for  the  vacation  or  modification  of  .an  order  made  in 
auch  proceedings  by"  the.  judge  who  made  it,  or,  upon  motion, . by  the  court 
out  of  which  the  execution  issued. 

Sections  1347  and  1348  of  the  Code  refer,  to  orders  made  in  actions  as 
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distinguished  from  special  proceedings.     Maschell  v.  Boor^  66  Hun,  557,  21 
Supp.  683. 

Where  a  prior  judgment  creditor  has  already  instituted  supplementary 
proceedings,  an  order  appointing  a  receiver  obtained  by  a  subsequent  judg- 
ment creditor  against  the  same  judgment  debtor  will  be  reversed.  Sheffield 
Farm  Co.  v.  Burr,  11  Misc.  638,  65  St.  Eep.  881,  82  Supp.  1149;  dism'd,  13 
Misc.  51. 

Subd.  2.    Appeals. 

The  provision  as  to  the  mode  of  review  is  said  by  the  codifiers,  in  their  re- 
port to  the  Legislature,  to  be  intended  to  conform  to  the  decision  in  West  Side 
Bcmh  v.  Pugsley,  4Y  N.  Y.  368. 

Although  the  proceedings  are  no  longer  regarded  as  proceedings  in  an 
action,  but  as  distinct  special  proceedings,  yet  the  mode  of  reviewing  orders 
and  the  practice  relating  thereto  are  the  same  as  if  the  orders  had  been  made 
in  an  ordinary  action.  Jones  v.  Sherman,  11  Civ.  Pro.  416,  18  Abb.  N.  C. 
461. 

Under  the  provisions  of  subdivision  2  of  section  2433  of  the  Code  of  Civil 
Procedure  and  of  section  1342  thereof,  an  appeal  from  an  order,  made  in 
proceedings  supplementary  to  execution  issued  upon  a  judgment,  punishing 
the  judgment  debtor  for  contempt,  where  the  execution  was  issued  out  of  a 
County  Court,  may  be  taken  to  the  General  Term  of  the  Supreme  Court,  and 
no  motion  to  vacate  or  modify  the  order,  addressed  either  to  the  judge  who 
made  it  or  to  the  court  out  of  which  the  execution  was  issued,  is,  under  such 
circumstances,  necessary.     Weaver  v.  Brydges,  85  Hun,  503,  33  Supp.  132. 

The  mode  of  review  prescribed  by  section  2433  has  no  application  to  an 
order  made  in  proceedings  to  punish  a  witness  for  contempt,  as  the  pro- 
visions of  that  section  are  limited  to  orders  which  affect  only  parties  to  the 
pending  proceedings ;  although  the  conduct  of  the  witness  complained  of  may 
have  taken  place  in  and  as  a  part  of  such  proceedings,  the  proceedings  to 
punish  him  for  contempt  are  original  in  their  character  and  fully  independ- 
ent of  the  other  proceedings.  People  ex  rel.  v.  Warner,  51  Hun,  53,  3  Supp. 
768;aff'd,  125  N.  Y.  746. 

Plaintiff  moved  to  set  aside  an  order  requiring  him  to  appear  and  be  ex- 
amined, upon  the  ground  that  subsequently  to  the  recovery  of  the  judgment 
he  had  been  discharged  from  the  judgment,  under  title  1  of  chapter  17  of 
the  Code  relating  to  insolvent  debtors.  The  judgment  creditor  did  not  deny 
that  a  discharge  had  been  granted,  but  alleged  that  there  existed  fraud  in 
the  proceedings  under  which  it  was  obtained.  Upon  an  appeal  from  an 
order  denying  the  motion,  for  the  present,  and  ordering  a  referee  to  take 
proof  and  report  as  to  the  alleged  fraudulent  transaction ;  held,  that  the  order 
was  appealable ;  that  the  question  of  fraud  could  not  be  raised  in  this  manner, 
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and  that  the  judge  erred  in  denying  the  motion.     Roberts  v.  Sweet,  48  Hun, 
436. 

Upon  an  appeal  from  an  order  made  in  an  action  adjudging  the  defendant 
guilty  of  contempt,  it  appeared  that  she  lived  about  three  miles  from  Saratoga 
Springs,  and  that  an  order  was  served  on  her  at  her  residence  at  half-past 
ten  o'clock  in  the  forenoon  of  the  day,  requiring  her  to  appear  before  a 
referee  in  supplementary  proceedings  at  two  o'clock  in  the  afternoon  of  the 
same  day  in  Saratoga  Springs.  Her  husband  and  son  had  left  the  house 
early  in  the  morning,  and  the  son  had  left  with  the  horse  which  defendant 
was  in  the  habit  of  driving,  and  the  only  single  wagon  which  she  could  use 
and  her  condition  of  health  was  such  as  to  make  it  unreasonable  to  require 
her  to  walk  three  miles ;  held,  that  it  was  erroneous  to  adjudge  her  to  be  guilty 
of  contempt  in  having  failed  to  appear;  that  under  the  circumstances  the 
notice  given  her  of  the  examination  was  not  sufficient;  that  an  order  adjudg- 
ing her  guilty  of  contempt  was  appealable  under  section  1356,  and  that 
section  2433  was  not  applicable  to  it.  Gibhs  v.  Prindle,  9  App.  Div.  29,  41 
Supp.  432. 

Where  an  attorney  has  a  lien  for  services  on  his  client's  claim  or  cause  of 
action  in  a  pending  suit,  the  county  judge  should  not  direct  that  the  cause 
of  action  be  sold  by  a  receiver  of  the  client's  property  appointed  in  supple- 
mentary proceedings  in  another  action  on  the  application  of  a  judgment 
creditor,  whose  claim  is  subject  and  subsequent  to  the  attorney's  lien  and  less 
in  amount,  where  the  attorney  objects  to  such  sale  being  made. 

An  order  of  the  county  judge  directing  such  a  sale  affects  a  substantial 
right  of  the  attorney  and  of  the  judgment  creditor,  and  they  may  appeal 
therefrom,  directly,  under  subdivision  2  of  section  2433  without  first  making 
a  motion  to  vacate  the  order.     Matter  of  Patterson,  12  App.  Div.  123. 

An  order  of  a  County  Court,  upon  a  judgment  recovered  in  a  justice's 
court  which  has  become  a  judgment  of  the  County  Court  by  the  filing  of  a 
transcript,  may  be  reviewed  in  the  first  instance  by  an  appeal,  "  taken  in  like 
manner  as  if  the  order  was  made  in  an  action  brought  in  the  same  court." 
Billington  v.  Billington,  16  Civ.  Pro.  56. 

An  appeal  from  an  order  of  a  county  judge  holding  defendant  in  contempt 
for  not  obeying  an  order  of  a  county  judge  to  appear  and  be  examined  on  a 
Supreme  Court  judgment  must  be  to  the  latter  court.  Finch  v.  Mannering, 
46  Hun,  323,  12  St.  Bep.  453. 

An  order  for  the  examination  of  a  third  person  affects  a  substantial  right, 
and  is  appealable  under  subdivision  2,  section  2433.  Schench  v.  Irwin,  60 
Hun,  361,  15  Supp.  55,  38  St.  Eep.  603,  21  Civ.  Pro.  96. 

A  third  party  order,  granted  under  section  2441,  is  not  within  subdivision 
i  of  this  section^,  and  is  appealable.     Levy  v.  Swich  Piano  Co.,  17  Misc.  145, 
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39  Supp.  409.  Where  the  order  in  supplementary  proceedings  is  made  by  a 
judge  out  of  court,  a  motion  must  be  made  to  vacate  the  same,  if  a  review  is 
desired,  and  appeal  taken  from  the  order  denying  ■  such  i  motion.  An  > appeal 
does  not  lie  from  the  original  order.  PalenY.  Bushnell,  68  Hun,  554,  52  St. 
Eep.  556,  22  Supp.  1044. 

An  order  of  a  Gity  Court  in  supplementary  proceedings  which  directed  the 
debtor  to  pay  the  amount  of  the  judgment  to  the  sheriff  affects  a  substantial 
right,  and  an  appeal  therefrom  lies  to  the' Common 'Pleas.  ^Blake'Y.  Bolte,  12 
Misc.  405,  33  Supp.  617,  67  St.  Rep.-  323. 

Ordinarily  an  order  appointing  a  receiver  in  supplementary  proceedings 
will  not  be  reversed  upon  appeal.  Such  an  order  will,  however,  be  reversed 
where  there  has  been  an  unrestricted  examination  of  the  judgment  debtor,  and 
it  is  clear  that  he  has  no  vested  or  contingent  interest  in  any  property  appli- 
cable to  the  payment  of  his  debts,  particularly  when  it  appears  that  the  order 
was  made  upon  a  misapprehension  of  the  creditor's  right  to  have  the  income 
of  a  trust  estate  applied  in  satisfaction  of  his  debt.  Kelsey  v.  Webb;  94  App. 
Div.  571,  88  Supp.  4. 

ARTICLE  XVI. 
RECEIVER,  WHEN  AND  HOW  APPOINTED.     §§  2464,  2465,  2466,  24G7,  2470. 

§  2464.  When  and  how  receiver  may  be  appointed,  1850. 

§  2465.    Notice  to  other  creditors,  1850. 

§  2466.  Only   one  receiver  to   be  appointed.     Former  receivership  may   be  ex- 
tended, 1851. 

§  2467.  Order  to  be  filed  and  recorded,  1851. 

§  2470.  County  clerk  to  record  orders,  etc.;  penalty  for  neglect,  1851. 
Subd.  1.  When  receiver  appointed,  1851. 
Subd.  2.    Notice  of  appointment  required,  1854. 
Subd.  3.  Extension  of  receivership,  1855. 
Subd.  4.  Matters  of  practice,  1856. 
Subd.  5.   The  order,  1857. 

§  2464.     When  and  how  receiver  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment  debtor,  or  any  other  person, 
to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed  in  article  first  of  this  title, 
the  judge  to  whom  the  order  or  warrant  is  returnable  may  make  an  order,  appointing  a 
receiver  of  the  property  of  the  judgment  debtor.  At  least  two  days'  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver,  must  be.  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  diligence,  be  found  within  the 
State;  in  which  case,  the  order  must  recite  that  fact,  and  may  dispense  with  notice,  or  may 
direct  notice  to  be  given  in  any  manner  which  the  judge  thinks  proper.  But  where  the 
order  to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the  judgment  debtor, 
a  receiver  may  be  appointed  upon  the  return  day  thereof,  or  at  the  close  of  the  examina- 
tion, without  further  notice  to  him. 
§  2465.    Notice  to  other  creditors. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the  judgment  debtor,  or  otherwise, 
whether  an  action,  specified  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this  act, 
or  a  special  proceeding  instituted  as  prescribed  in  article  first  of  this  title,  is  pending  against 
the  judgment  debtor.     If  either  is  pending,  and  a  receiver  has  not  been  appointed  therein 
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ntitiee  of  .  the  .  application '  for   the. lappoinitment   of  la.  receiver,   and  of  i all   the   subsifquent 
proceedings  respecting  the  receivership,   must   be   given,   in   such    a   manner   as   the   ju4ge 
directs,  to  the  judgment  creditor  prosecuting  it. 
§  2466.    'Oiily  oae  receiver  to  be  appointed.  '  Former  receivership  may'  be  extended. 

©illy  one  receiver  of  'the"propeTty  of  a' judgment  debtor  shall  be  i  appointed.  'Wherea 
receiver  thereof  has  i already  beien  .appointed,,  the  judge,  instead  of  making  the  order /pre- 
scribed in  the  last  section  hut.  one,,  must  imake  an  order,  extending  the  receivership  to  the 
special  proceeding  before  him.  Such  an  order  gives  to  the  judgment  creditor  the  same  rights 
as  if  a  receiver  was  then  appointed  upon  his  application;  lincluding.  the \Tight  to  apply' to 
the  court  to  eontrol,  direct,  or  reiaova  the  receiver,)  or  to  subordinate  the  proceedings  in.  or  by 
which -the  reoeiver-.wasiappoiDted,^  to  ihose.. taken,  under,  his  judgment. 
§  2467.    Order  to.  be  filed  and  recorded. 

An  order  appointing  a  receiver,  or  extending  a  receivership,  must  be  filed  in  the  office  of 
the  clerk  of  the  county,  wherein  the  judgment- roll  in  the  action  is  filed;  or,  if  the- special 
prooeeding  isi  founded  upon  an  executioni  isauedjout  of  court,  other  thanr  that  in'  which  the 
judgment  was'  rendered,,  in  the.  office  of  the  clerk  of  the  county,  wherein  the  -transcript  of 
the  judgment  is  filed. 
§  2470.     County  clerk  of  record. orders,  etc.;  penalty  for  neglect. 

Each  county  clerk  mustskeep  in  his  bffice  a  book,  indexed' to  the-nam-es  of  the  judgment 
debtors,  styled,  "book  of  orders  appointing- receivers  of  judgment  debtors."  .A  county  clerk, 
in  whose  office  an  order  or  a  certified  cppy.of  an  order  is  filed,,  as  prescribed  in  section  2467 
or  section  3468  of  this  act,,  must  immediately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  practicable,  must  record  it,  in  the  book  so  kept  by  him.  He  must  also,  upon  request, 
furnish  forthwith  to  any  party  or  person  interested,  one  or  more  certified  copies:  thereof. 
For  each  omission,  to  comply  with  any  provision  of  this  section, ,  a.  eounty  clerk  fomfeits,  to 
the  party  aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  all  damages  sustained  by 
reason  of  the  omission. 

Subd.  1.    WhenReoeiver,  Appointed. 

The  object  of  the. appointment  of  a  receiver  in  supplementary  proceedings 
is  to  reach  .the  property  of  judgment  debtors,,  so  that  it  may  be  applied  to  the 
payment  of  the  judgment.  Hunter  v.. Hunter,  67-4-PP- JDiv.  .470,  :73.-Supp. 
886. 

A  receiver  may  he  appointed  in  proceedings -sup plemenlaryi to  execution, 
<although.there.be  no  proof  .that  the  judgment  .debtor  iaspropertyi  which  may 
-be  applied  to  the,  payment  of  the  judgment.  McutterpftByaw  v.  Wagner,  .143 
App.^Div.  176. 

InDmse  w.iMe&seyy^^  Misc.  657  (661),  opinion. Fitzgerald,  J.,,  it:  is- said, 
".Tihe  authorities  uniformly  declare  the  right-of  (the  judgment  creditor  to  the 
appoinlment  of 'a 'receiver,!  irrespective  of  .the'fact-OThether'Or'.not  the  examina- 
tion: indicates  the  existence  of  ^property,"  citing  ^o,  the  point  i/e»^' v.  ilfc^tteen, 
15  How.  Pr.  313;  Myers  Ca>se;i3,:K\>h.  Pr.  476;  ^¥ell:•v.•Overmann,■.%.■K}ob. 
Pr.  92 1'Bloodgood t.  Ola4-h/4: Paige,:  574 ■,iFitz'burgh;.v.'Everingham,  6:Paige, 
29;LErx)wmng-\.  Bettis,-?,V{dgey^^^;  De  Camp  v.iDempsey,  10  Civ.  Pro. 

'210. 

Where  there  is  a  question  in  supplementary  proceedings  as  to' the  owner- 
fehip  of  •  a  f urid,  andthe'dfebtor  has  disposed  of  the  same  a -receiver  should  be 
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appointed  to  follow  the  fund  and  settle  the  title.  Fitts  v.  Becher,  36  Misc. 
322;  73  Supp.  577;  Matter  of  Becher,  36  Misc.  322,  73  Supp.  577. 

Whether  a  receiver  should  be  appointed  in  proceedings  supplementary  to 
execvxtion  rests  very  largely  in  the  discretion  of  the  judge  by  whom  the  order 
is  made,  and  in  support  of  an  order  refusing  to  appoint  a  receiver  it  will  be 
presumed  that  satisfactory  proof  was  made  of  the  facts  on  which  it  is  based. 
Stafford  v.  Stafford,  105  App.  Div.  46,  94  Supp.  194. 

Where  there  is  a  controversy  as  to  title  to  property  claimed  to  belong  to  the 
debtor,  a  receiver  is  proper.  Dickinson  v.  Onderdonk,  18  Hun,  479;  People 
V.  Hulhurt,  5  Hun,  446 ;  Rodman  v.  Henry,  17  N.  Y.  482 ;  Ormes  v.  Baker, 
17  Wkly.  Dig.  104;  Todd  v.  Crooke,  4  Sandf.  694;  Bunacleugh  v.  Poolman,  3 
Daly,  236.  It  is  no  answer  to  an  application  for  a  receiver  that  the  examina- 
tion has  not  shown  the  debtor  to  be  the  owner  of  any  property.  Myers'  Case, 
2  Abb.  Pr.  476.  Nor  that  the  debtor  is  willing  to  allow  his  property  to  be  sold 
under  the  execution,  or  that  it  could  be  sold.  Heroy  v.  Gibson,  10  Bosw. 
591 ;  Bailey  v.  Lane,  15  Abb.  373,  n.  But  see  Webb  v.  Overman,  6  Abb.  92. 
But  a  receiver  will  not  be  appointed  where  the  debtor  has  acquired  real  estate 
since  return  of  execution,  it  not  being  the  intent  of  the  statute  to  cut  off  the 
debtor's  right  of  redemption.  Bunn  v.  Daly,  24  Hun,  526 ;  Tinney  v.  Lang- 
don,  60  How.  18 ;  Ashley  v.  Turner,  22  Hun,  226.  It  is  held,  in  Dollard  v. 
Taylor,  33  Super.  Ct.  496,  that  a  creditor  has  not  an  absolute  right  to 
have  a  receiver  appointed  in  supplementary  proceedings  for  the  purpose  of 
setting  aside  a  fraudulent  assignment,  but  the  appointment  is  in  the  discretion 
of  the  court,  as  the  creditor  may  proceed  by  bill  in  his  own  name.  The  courts 
latterly  incline  to  treat  the  matter  as  discretionary,  and  more  particularly  in 
New  York  city.  In  Matter  of  Edmunds,  35  Hun,  367,  it  is  held  at  General 
Term  that  there  was  nothing  to  receive,  and  hence  no  occasion  for  receiver- 
ship.    See  De  Camp  v.  Dempsey,  10  Civ.  Pro.  210. 

The  books  of  a  company  showed  that  certain  shares  of  stock  stood  in  the 
name  of  the  judgment  debtor.  He  denied  that  he  owned  the  stock,  and  stated 
that  he  had  previously  sold  and  disposed  of  it.  Held,  that  the  judgment 
creditor  was  not  concluded  by  this  statement,  but  could  have  a  receiver  ap- 
pointed to  contest  the  question.  That  the  appointment  of  a  receiver  in  no 
way  prejudiced  the  company.  Hoyt  v.  Ma)nn,  7  St.  Kep.  420.  An  order  for 
the  appointment  of  a  receiver,  founded  on  the  voluntary  appearance  of  the 
judgment  debtor,  is  valid.     Bingham  v.  Disbrow,  37  Barb.  24. 

While  the  appointment  of  a  receiver  in  proceedings  supplementary  to 
execution  is  a  statutory  proceeding,  and  while  in  proceedings  originally  in- 
stituted before  a  county  judge,  he  alone  may  appoint  a  receiver  based  upon 
the  proceedings  so  instituted,  yet  when  the  receiver  so  appointed  by  him  had 
entered  upon  his  duties  under  such  appointment,  had  become  vested  with  the 
judgment  debtor's  property,  and,  under  the  direction  of  the  Supreme  Court, 
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had  commenced  an  action  to  enforce  the  rights  of  the  creditors  at  whose  in- 
stance it  had  been  commenced,  he  became  an  officer  of  that  court,  and  upon 
his  death  the  property  which  so  vested  in  him  became  vested  in  the 
Supreme  Court.  Such  being  the  case,  that  court  has  jurisdiction  to  appoint 
another  agent  or  representative  to  act  for  it  in  the  matter  of  that  trust. 
Smith  V.  Barnum,  59  App.  Div.  291,  69  Supp.  253. 

A  receiver  cannot  be  appointed  where  the  judgment  has  been  paid  during 
an  adjournment  of  the  proceeding,  although  without  the  knowledge  of  the 
creditor's  attorney,  and  although  no  costs  have  been  awarded.  Paterson  Bros. 
V.  Ooorley,  14  Misc.  46,  69  St.  Eep.  651,  35  Supp.  29Y. 

Where  the  judgment  debtor  has  no  interest  under  a  will  which  is  alienable 
but  a  mere  expectancy  the  appointment  of  a  receiver  is  not  justified.  Matter 
of  Lauter  v.  HirscK  67  Misc.  165,  121  Supp.  651. 

Speculative  and  uncertain  contingent  fees,  in  untried  actions,  cannot  be  re- 
garded as  property  in  the  possession  or  under  the  control  of  a  defendant  at 
the  time  of  an  order  for  his  examination,  nor  can  they  be  said  to  be  property 
actually  due  to  him  at  such  time,  for  the  purposes  of  a  motion  for  the  ap- 
pointment of  a  receiver  in  supplementary  proceedings.  Oibney  v.  BeUly,  26 
Misc.  275,  56  Supp.  1055. 

The  holder  of  a  judgment  against  three  partners  executed  a  release  to  one 
of  them,  under  the  Code  of  Civil  Procedure,  section  1942,  after  the  dissolu- 
tion of  the  firm,  stipulating  that  the  release  should  have  no  other  or  further 
effect  than  that  provided  for  by  the  statute.  Held,  that  an  assignee  of  the 
judgment,  with  notice  of  the  release,  was  not  entitled  to  have  a  receiver  of  the 
partnership  assets  appointed  in  supplementary  proceedings,  since  the  released 
judgment  debtor  retained  his  interest  in  them  under  the  release,  and  the 
judgment  acquired  was  now  against  two  of  the  copartners  only.  Hunter  v. 
Hunter,  67  App.  Div.  470,  73  Supp.  886. 

It  seems  that  in  supplementary  proceedings  a  receiver  cannot  be  appointed 
of  a  joint-stock  association.     Bruns  v.  Kane,  12  Civ.  Pro.  87. 

An  order  appointing  a  receiver  in  supplementary  proceedings  recited: 
"And  it  also  appearing  that  said  judgment  debtor  is  a  resident  of  the  State  of 
Massachusetts,  and  that  she  is  at  this  time  within  said  State  of  Massachusetts, 
notice  for  the  application  of  this  order  is  dispensed  with  pursuant  to  the  pro- 
visions of  the  Code  of  Civil  Procedure."  Held,  that  section  2464  of  the  Code 
of  Civil  Procedure,  which  entitles  the  judgment  debtor  to  personal  notice  of 
the  application  "  unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable 
diligence,  be  found  within  the  State;  in  which  case,  the  order  must  recite 
that  fact,  and  may  dispense  with  notice,  or  may  direct  notice  to  be  given  in 
any  manner  which  the  judge  thinks  proper,"  was  not  substantially  complied 
with.     Matter  of  Darling,  108  App.  Div.  48,  95  Supp.  492. 
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SiiM.  .2.    Notice  of  Ajppointment  Required. 

At  least  two  clays'  notice  of  the  application  for  the  order  .appointing  a  re- 
ceiver must  be  given. personally  to  the  judgment  .debtor,  .unless  the.  judge  is 
satisfied  that  he  cannot  with  reasonable  diligence  be  found  within, the- State. 
Henry  V.  Furbish  30  Misc.  82,-62  Supp.  247. 

To  authorize  the  appointment  of  a  receiver  the  proceedings  jnust  be  on 
notice  to. the, debtor.  Barher  v.  Johnson^  3  Abb.  4:d5;iKemp  v.  Harding,  4 
How..  178;  Whitney  v.  Welch,.  2  Abb.^lSr.  C.  442;  Morgan  v.  Von Kohnstamm, 
9  Daly,  355 -^Stohn  v...Eppstein,  14,  Abb.  I^.  C.  332. 

An  order  appointing  a  receiver  is  void  if  made  without  Jiotice  to  the  judg- 
ment debtor,,  unless  the,  judge  is  satisfied  that  the  debtor  cannot,  with  reason- 
able'.diligence,  be  found  within  the  State.  A  mere  statement  that  he  cannot 
be  found  with  due  diligence  is  insufiicient.  Grace  v.  Gurtis,  3  Misc.  558,  62 
St.  Eep.  514,  23  Supp.  321. 

The  notice  of  application,  for  an  order  appointing  a  receiver  must  be  per- 
sonally served  upon  the,  judgment  debtor,  and,  unless  so  served,  the  order 
appointing  a  receiver  is  void.  Sayles  v.  Best,  49  St.  Eep.  460,  20  Supp.  951. 
If  there  be  other  creditors .  who  have  supplementary  proceedings  against  -the 
judgment  debtor,  it  is  a  fatal  defect  to  fail  to  serve. a  notice  of  the  application 
for  the  appointment  of  a  receiver  upon  such  other  creditors.  Sheffield  Farms 
Co.  v..  Burr,  11  Misc.  638.  Under  the  old  Code  of  Procedure,  it  seems  that 
notice  to  the  judgment  debtor  was  not  a  condition  precedent  to  the  appoint- 
ment of  the  receiver;  so  Jield  in  a  case  decided  in  1890.  Terry  v.  Bange,  57 
Super.  Ct.  546,  30  St.  Rep.  285,  9  Supp.  311,  18  Civ.  Pro.  288. 

Notice  of  an  application  for  the  appointment  of  a  receiver  is  required  to  be 
served  personally  upon  the  judgment  debtor,  and  service  upon  theattomey  is 
insufficient.  Catholic  Univ.  of  America  v.  Conrad,  27  Misc.  326,  57  Supp. 
820. 

The  notice  must  be  served  two  days  before  return  day,  unless,  with  due  dili- 
gence," the  debtor  cannot  be  found  within  the.Stote.  Morgan  v.  YonKohn- 
stamm,  60  How.  161.  A  verbal  notice  is  insufficient.  Ashley  v.'Turner,  22 
Hun,  226.  'It  is  proper  to  make  an  order  that  the  debtor  appear  before  the 
judge  on  the  Monday  succeeding  his  examination,  and  a  receiver  may'  be  then 
appointed.     SicJcels  v.  Hartley,  4  Abb.  IST.  C.  231. 

It  is  a  waiver  of  the  two  d.ays'  personal  notice  if  'the  debtor  appears  by  at- 
torney upon  an  application'  for  the  a,ppointment  of  receiver.  'Moore  v.  Empie, 
17  App.  Div.  218,  45  Supp.  539. 

The  requirements  as  to  notice  to  other  creditors  of  an  application -" for  the 
appointment  of  a  receiver  may  be  waived  by  such  other  creditors,  arid' they 
msj  also  waive  their  right  to  priority.  Barnettt  v.  Moorey  20  'Misc.  518,  46 
Supp.  668. 
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Wiiere  tlie  examiinationi  of-  a /diefcitor  was  taken  and  closed^'  and  three  days 
thereafter  an  order  ■■was.^  entered') extending,  a.,  reeeiversM,p,i, without  notice  to 
th&  judgmenfc-delbtor,'  hsWjAksut  suoihiiordier  was  unauthomzedy  and: that  the 
same  reason  for  giving  notice  to  a  judgmeait  debtor  on 'the  appointment  of  a 
receiver  applies  with  equal  force  to  an-  order  extending,  a  reoeivershap.  Ben- 
jamin V.  Myers ^  3  St.  Eap.  284. 

StFbdo.s.     E'xtenmon  afjHeceivershipc 

Seetion  2466' appliesi  only  toi  siu,ppiementiary, proceedings,  and  not  to  acitions 
brought  by  juidgment  creditors.-.  8t(vte  Bduk  of  S>ymcttse  v.  OiR,  23  Hun, 
410  (411).. 

In;  prooeediiigB- supplementary  td' execution,  One  C  was  appoimtedi  J  receiver 
of  the  property  of  the  judgment  debtor,  by  an  ord4r  of  the  Supreme^CouTt,. 
and  diiiy .  qualified.  Thereafter 'a  .judgment  was  recovered  in  thbr  City,  Court 
of  ]Srew'Y'oiDk';againstithe  same  defendant,  -  eKecution  ireturned  ^unsatisfied,,  and 
proceedings  supplemoentaryi  thereto  )had,  and  i an:  order  centered  by  a  justicecof 
that  court  extending.  C'sireceiversiiip.'to  thei  pTO'ceedimgsdn  thBi  aetion;  After- 
ward an  order  was  made,  by  the  justitce,  vacating  ,0's  reoeiversiiip  and'.appoin'th 
ing  one  V>  in  his  stead.;.  Hildj  that  such) lorder  was  im authorized  'by*  seotion 
2466.    The'OmfiBld  Naifl  <Btmh;v.  £iostwiGk,m'  St.  Repi^  358;i 

Where 'thef  examination  of  a  judgment idebtor  in.  proceedings  supplementary 
to  execution  was  taken  and  closed,  and  three  daysfthereafter^  an.. order  was 
entered  extending  a:  reeeivershipv  without  notice  to  the  judgment  debtor,  held^ 
that  such  order  wasunauthbriaed,  and  that  the  same  reason  .for:giviTiig.'TiQtice 
to  the  judgment  debtor,  on  the  appointment  of  a  .receiver/  applLesiwdtk  equal 
foDce  to ■  an .  application ;  extending,  a  receivership' under  f  section;  2466. .  Ben- 
jamin v.  Myers,-  3-  St.  Rep.  284.  . 

A  receiver  in  supplamentary  proceedings- representoi  sianply  thet- creditor 
who  brought  I  about  .ids  appointment  andtsuch.as  caused  the  t  receivership  to  be 
exteaided'  to  their  i  claims^  -each  of  wiiom  is-.entitled  to  payment  in  full  in  the 
order  T>f  diligence;  in  instituting  rprooeediings,-  Stephens  v.  Meriden  Britannia 
Co.,  .160 -K  Yl  1.78(188),  rev'gilS.App.  Div;  268;.  48  Supp.,.226. 

If,  pending  an  examination  upon  one  judgment,.,the -debtor  voluntarily, sub- 
mits, to.  an^  examination  and  thetapipointment  of  a;;receiver  under .  a.  .second 
judgment,  the  estensiion  of  the  reeeiversihipi  to  the  first  judgment  entitles  such 
first  judgment  to  priority  of :  payment  .from  the.  fundB.  heldc  by,  receiver. 
YvwngSiY.  Mimder,  2.'?"  St.  .Rep.  .82,  7.Supp^.4-98. 

Tliei:court*ha3:.no  power,  without  personal; notice  touthe  judgment- debtojn; 
to  mafce-  an  orderrdiiirectimgi.a.  reoeiver  appointed ..ini  suppl-eanentary  proceed- 
ings, .to;  apply-!  any.  portion  of  ithe  fmndsbcomiing.  to.  his  handsin.  payment  of 
judgments  other  -than-that  unideap-whiohiihbi  was  appointed,,  or-thoseito  wihich 
hia.-Teoeivership.  has  ^'beeniextesudedi  las,  prescribed,  by  sectioni  2.464  lei  iSequ .  It  is 
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his  duty  to  restore  to  the  judgment  debtor  any  surplus  .after  the  satisfaction 
of  these  judgments,  and  such  an  order  made  without  notice  to  the  debtor  is 
not  binding  upon,  'him,  and  would  be  no  protection  to  the  receiver.  Ooddard 
V.  Btiles,  90  N.  Y.  199. 

Subd.  4.    Matters  of  Practice. 

The  failure  to  appoint  the  receiver  on  the  return  day  of  the  application  is  a 
mere  irregularity,  and  the  judgment  debtor  alone  can  take  advantage  of  it. 
Darrow  v.  Riley,  5  Misc.  363,  26  Supp.  91.  A  countermand  of  the  execution 
does  not  render  the  appointment  of  a  receiver  void,  and-  the  same  is  in  foree 
until  vacated,  and  is  sufEeient  to  support  the  receiver's  right  to'  act  under  the 
order  extending  his  receivership  under  section  2466.  Palmer  v.  Colville,  63 
Hun,  536,  45  St.  Eep.  706,  18  Supp.  509. 

No  one  but  a  judgment  debtor  can  take  advantage  of  a  defective  order  for 
a  defective-  notice  'to  other  oreditorisi,  where  an  order  i®  asked  for  the  appoint- 
ment of  2i  receiver  under  the  section.  But  .an  oral  direction  as  to  the  notice 
to  be  given  io  such  other  judgment  creditors  is  a  suiScient  compliance  with 
the  section.     Darrow  v.  Riley,  5  Misc.  363,  26  Supp.  91. 

It  is  only  the  judgment  delbtor  who  can  take  advantage  of  any  irregularities 
in  the  appointment  of  a  receiver,  und  such  irregularities  caimot  ibe  taken  ad- 
vantage of  iby  other  judgment  creditors.  Baker  v.  Brundage,  79  Hun,  382, 
61  St.  Eep.  498,  29  Supp.  792. 

No  one  but  -the  judgment  debtor  can  take  advantage  of  irTegularities  in  the 
appointment  of  a  receiver.  Underwood  v.  Sutcliffe,  10  Hun,  453 ;  rev'd  on 
another  point,  77  K  Y.  58. 

It  is  siaid,  in  Wright  v.  Nostrand,  94  IST.  Y.  31,  rev'g  47  Super.  Ct.  441, 
that  the  only  interest  a  defendant  has  in  the  regularity  of  the  appointment  of 
a  receiver  is  to  see  that  he  rightfully  represents  the  plaintiffs  in  order  that 
they  may  not  be  subjected  to  other  actions  for  the  same  cause  by  persons  hold- 
ing a  superior  right.  The  siame  case  discusses  the  provisdons  of  section  298 
of  the  old  Codci,  for  which  this  section  is  a  substitute,  and  should  be  referred 
to  for  examination  in  reference  to  questions  arising  imder  this  section,  as 
should  the  decision  in  the  court  below. 

Where  a  receivership  has  been  extended  he  holds  the  funds  of  the  judgment 
debtor  for  those  who  establish  the  prior  right  to  it.  Ouggenheimer  v.  Stephens, 
26  St.  Eep.  245,  7  Supp.  263,  17  Oiv.  Pro.  383. 

After  the  death  of  a  judgment  debtor  a  receivership  cannot  he  extended. 
Matter  of  Tribune  Association,  13  Misc.  326,  68  St.  Eep.  363,  34  Supp.  459. 

Where  a  receiver  has  been  -appointed  in  proceedings  instituted  in  favor  of 
one  judgment  creditor,  it  is  in  the  discretion  of  the  court,  in  an  action  brought 
by  another  judgment  creditor,  to  set  aside  such  proceedings  on  the  ground  of 
collusion,  to'  appoint  another  receiver,  and  to  direct  the  first  receiver  to  hand 
over  to  him  the  property  received.    Connolly  v.  Kretz,  78  IST.  Y.  620. 
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A  receiver  should  not  be  remioved  on  tiie  ground  of  non-residence,  unless  one 
qualified  to  act  is  STibstituted  in  his  place.  Terry  v.  Bange,  30  St.  Eep.  285, 
9  Supp.  311,  18  Civ.  Pro.  288,  57  Super.  Ot.  546. 

The  fact  that  a  receiver  of  a  judgment  debtor's  property  has  been  appointed 
in  supplementary  proceedings  does  not  bar  an  application  in  a  creditor's 
action,  nor  is  it  necessary  to  appoint  the  same  receiver  in  such  action.  This 
section  apiplies  only  to  supplementary  proceedings.  State  Bank  of  Syracuse 
V.  Gill  23  Hun,  410. 

The  appointment  of  a  receiver  is  a  part  of  th'e  whole  pToceeding  and  is  re- 
viewable only  under  section  2433.  M'oschell  v.  Boor^  66  Hun,  557,  50  St. 
Eep.  238,  21  Supp.  683. 

If  the  judge  has  jurisdiction  to  appoint  a  receiver,  all  directions  in  the 
order,  as  to  the  'bond,  its  character,  etc.,  .are  to  be  reviewed,  if  erroneous  by 
appeal,  if  they  are  irregular  by  motion.  Terry  v.  Bange,  30  St.  Rep.  285,  9 
Supp.  311,  57  Super.  Ct.  546,  18  Civ.  Pro.  288,  swpra. 

Where  a  junior  judgment  creditor  moves  to  subordinate  supplementary  pro- 
ceedings, in  which  a  receiver  oif  the  debtor's  property  has  been  appointed,  to 
his  own  similar  proceedings,  he  may  lawfully  entitle  his  motion  in  either 
action.  N.  Y.  Loan  &  Improvement  Co.  v.  de  Navarro,  38  Misc.  436,  77 
Supp.  1006. 

Subd.  5.    The  Order. 

The  application  must  (be  made  tO'  the  judge  who  granted  the  order  for  ex- 
amination.    Ball  Y.  Ooodenoxighj  37  How.  479. 

A  receiver  may  be  appointed  of  the  judgment  debtor's  property  generally, 
but  not  of  a  particular  debt  or  debts,  or  of  a  specified  portion  of  his  property. 
Andrews  v.  Olenville,  etc.,  Co.,  11  Abb.  IST.  S.  578. 

The  order  appointing  a  receiver  isi  not  void  because  it  does  not,  in  terms, 
except  property  exempt  from  execution.  Seeley  v.  Connors,  109  App.  Div. 
279,  95  Supp.  1109. 

Where  a  receiver's  bond  was  not  properly  executed  and  filed,  he  does  not 
become  vested  vrath  the  title  to  or  interest  in  the  personal  property  of  the 
debtor,  and  where  it  appears  that  the  receiver  had  never  qualified,  as  such,  he 
is  not  in  a  position  to  make  a  sale  of  the  debtor's  interest  in  property. 
Edgerley  v.  Blackburn,  140  App.  Div.  419. 

Until  the  receiver  files  his  'bond,  his  appointment  is  not  complete.  National 
Wall  Paper  Co.  v.  Gerlach,  15  Misc.  640,  72  St.  Rep.  678,  37  Supp.  428. 

See,  as  to  security  to  perfect  appointment,  section  715.  The  receiver's  ap- 
pointment is  not  complete  until  his  bond  is  filed.  Voorhees  v.  Seymour,  26 
Barb.  569 ;  Conger  v.  Sands,  19  How.  8 ;  Johnson  v.  Martin,  1  T.  &  C.  504. 
The  last  case  is  authority  for  the  proposition,  that,  when  the  order  required  a 
bond  with  sureties  from  the  receiver,  be  had  no  power  to  act  until  a  bond  with 
two  sureties  was  filed,   and   the  party  against  whom  suit  was'  brought  was 
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allowed  to  raise  the- question.  But  the  pmissiom  of  a  seal  upon'  a  bond  given 
by  a  receiver  is  an  irregularity  which  can  onlj  ibe  taken' adrantage  of  by  the 
judgment  debtor.  Morgan  v.  Potter,  17  Huni,  408.  As  to  effect  of  ^failure  to 
file- bond  upon  title  of  ■euioeessor,  seet- Steele  vi  Sturgesy  5:  Ahh.  442.  It  was  held 
in  Banks  v.  Potter,  21  How.  469,  that  where  the  receiver  had  given  ample 
security  on  his -first  appointment,  he  need  not  give  further -security  on  .being 
appointed,  pendiiig  his  first  *  appointment  as  receiver  off  the  same'  estate  in 
another  action. 

Ah  order- appointing  a  receiver  in  supplementary  proceedings  which' recites 
the  juTisdictional-  facts  is -conicluisive  evidence  of  the  regularity  of 'thfe  appoint- 
ment when  questioned  collaterally  and  is  prima  facie  evidence- of  jurisdiction. 
Palmer  v.  ColvHh,  QQ  Hun,  536',  45  St.  Rep.  708v  IBSupp.  5Q9',' supra. 

The  production'  and  proof  of  an  order  appointi'ng  a  reeeiverin  these  pro- 
ceedings made  bj  the  court  or  judge  authorized  to  make  the  same^  and  re- 
citing the  jurisdictional  facts,  furnishes  conclusive  evidenoei  of  the  regularity 
of  such  appointment  whfen  questioned  collaterally  in  an  action  by  the  receiver 
to  set  aside  transfers.  Stiefel  v.  Berlin,  20  Misc.  194,  45Supp.  746.  The 
appointment  of  the  receiver  in  supplementary  proceedings  cannot  be  attacked 
collaterally.  StiefelY.  Berlin,  28  App.  Div.  103,  51  Stipp.  147,  27Civ.  Pro. 
216. 

The  Supreme  Court,  in  its  discretion,  may  vacate  an  order  that  property 
be  delivered  to  a  receiver  appointed  in  supplementary  proceedings  and  be  sold, 
where  it  was  not  disclosed  to  the  judge  making  the  original  order  that -the 
poss'ession  and  ownership-  of  th&  property  in  question  was  claimed  by  a  junior 
judgment  creditor.    Matter  of  Shannon  v.  Sieger,  75  App-.  Div.  279,  78'  Supp. 

ARTICLE  XVII. 

TITLE.  OF  THE  RECEIVER  TO  PROPERTY  OF  THE  DEBTOR..      §§  2468,  24G9. 

§  2468.  When  property  is  vested  in  receiver,  1858. 

§  2469.  How  receiver's  title  to  personal  property  extended  by  relation,  1859. 
Subd.  1.  When  and  in  what  manner  property  of  debtor  vests  in  receiver,  1859. 
Subd.  2.  How  receiver's  tiUe  extended  by  relation,  1864; 
Subd.  3.   TitU  of  the  receiver  to. debtor's  real  estate,  1865. 

§  2468.    When  property  is  vested 'in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver,  -who  has  duly  qualified,,  from 
the  time  of  filing  .the  order  appointing. him,  or  extending  his  receivership,  as  the  case  may 
be;   subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time  when  the  order,-  or  a  certi- 
fied copy 'thereof  i.  as  the  case,  may  be,  is.  filed  with,  the  clerk,  of  the  county;  where  it  is 
situated.. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed,  resides  in  another 
county  of  the  State,  his  personal  property  is -vested  in  the  receiver  only  from  the  time  when 
a  copy  of  the  order,  certified  by  the  clerk,  in  whose.oflBoe.it  is  recorded,- is --.filed  with., the 
clerk,  of  the  county  where  he  resides. 
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§  3469.    How  receiver's  title  to  personal  property  extended  by  relation. 

Where  the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in  the 
last  section,  it  also  extends  back  by  relation,  for  the  benefit  of  the  judgment  creditor  in 
whose  behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and  be  examined,  or  a  war- 
rant, requiring  the  sheriff  to  arrest  him  and  bring  him  before  the  judge,  has  been  served, 
before  the  appointment  of  the  receiver,  or  the  extension  of  the  receivership,  the  receiver's 
title  extends  back,  so  as  to  include  the  personal  property  of  the  judgment  debtor,  at  the 
time  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the  foregoing  sub- 
division, but  an  order  has  been  made,  requiring  a  person  to  attend  and  be  examined,  con- 
cerning property  belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's  title 
extends  to  the  personal  property  belonging  to  the  judgment  debtor,  which  was  in  the  hands, 
or  under  the  control,  of  the  person  or  corporation  thus  required  to  attend,  at  the  time  of 
the  service  of  the  order;  and  to  a,  debt  then  due  to  him  from  that  person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the  appointment  of  the  receiver 
was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal  property  of 
the  judgment  debtor,  at  the  time  when  the  notice  was  served,  either  personally  or  by  com- 
plying with  the  requirements  of  an  order,  prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this  section, 
the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

5.  No  person  shall  be  appointed  a  receiver  in  this  State  who  is  not  a  resident  thereof, 
nor  shall  any  person  continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that  appointed  such  receiver, 
within  thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  State,  for  the  appoint- 
ment of  another  person  in  his  place,  upon  such  notice  to  the  persons  interested  as  the  court 
or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith,  without  notice,  and 
for  a  valuable  consideration;  or  the  payment  of  a  debt  in  good  faith  and  without  notice. 

Subd.  1.    When  and  in  What  Manner  Property  of  Debtor  Vests  in 

Receiver. 

Tbe  title  of  a  receiver  in  supplementarj  proceedings  is  confined  to  tliat 
owned  by  tbe  judgment  debtor  at  the  time  of  bis  appointment.  Oilroy  v. 
Everson-HicTcoJc  Co.,  118  App.  Div.  733,  103  Supp.  620. 

A  receiver  takes  no  title  to  property  acquired  by  tbe  judgment  debtor  after 
such  receiver's  appointment,  nor  can  he  claim  or  enforce  any  right  that  sub- 
sequently becomes  vested  in  tbe  judgment  debtor.  Norcross  v.  Hollingsworth, 
83  Hun,  127,  64  St.  Eep.  264,  31  Supp.  627. 

Tbe  receiver  cannot  claim  property  acquired  subsequent  to  tbe  instituting 
of  the  pTOceeding  or  to  his  appointment.  Thorn  v.  fellows,  5  Wkly.  Dig, 
473;  Qraff  v.  Bonnett,  25  How.  470;  Merritt  v.  Sawyer,  6  T.  &  C.  160; 
Genet  v.  Foster,  18  How.  50;  DuBois  v.  Cassidy,  75  N.  Y.  298. 

He  does  not  take  exempt  proiperty,  however  broad  the  language  of  the  order. 
Andrews  v.  Mowen,  28  How.  26;  Finnin  v.  Malloy,  33  Super.  Ct.  382; 
Cooney  v.  Cooney,  65  Barb.  524 ;  Tillotson  v.  Wdcott,  48  E".  Y.  188 ;  Han^- 
cock  V.  Sears,  93  N.  Y.  79. 

Upon  the  appointment  and  qualification  of  a  receiver  in  supplementary  pro- 
ceedings, be  takes  the  legal  title  to  all  tbe  personal  property  of  the  judgment 
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debtor,  whether  in  his  hands  or  in  the  hands  of  others,  as  of  the  date  of  the 
service  of  the  order  in  supplementary  proceedings,  except  as  against  pur- 
chasers in  good  faith,  or  a  debtor  who  has  paid  his  debt  in  good  faith. 

Where  service  of  an  order  in  supplementary  proceedings  was  made  upon 
the  judgment  de^btor  prior  to  the  four  months'  period  prescribed  by  section 
67-f  of  the  Bankruptcy  Act,  within  which  all  legal  proceedings  shall  be  deemed 
null  and  void  in  case  of  bankruptcy,  although  the  receiver  was  lappointed  and 
qualified  during  the  four  months'  period,  his  title  to  the  judgment  debtors 
rights  relate  back  to  the  commencement  of  the  proceedings  instituted  by  serv- 
ice of  the  order.  Wrede  v.  Oilley,  132  App.  Div.  293,  117  Supp.  5,  rev'g 
61  Misc.  530,  113  Supp.  609. 

A  receiver  acquires  no  interest  in  a  life  insurance  policy  upon  the  life  of  the 
debtor,  although  the  annual  premium  thereof  is  over  $500.  The  right  of  a 
creditor  in  such  case  oan  only  be  enforced  iby  the  creditor.  Masten  v.  Amer- 
man,  51  Hun,  244,  21  St.  Eep.  222,  4  Supp.  681,  rev'g  20  Abb.  N.  C.  443. 

The  appointment  of  assignees  in  bankruptcy  of  individual  partners  confers 
no  power  on  the  assignees  therein  to  take  firm  property,  and  hence  has  no 
legal  effect  upon  the  ownership  of  a  firm  judgment,  or  the  right  of  a  receiver 
appointed  in  proceedings  supplementary  to  execution  thereon  to  maintain  an 
action  to  reach  the  debtor's  property.  The  fact  that  the  bank  in  whose  favor 
the  judgment  was  rendered  had  ceased  to  be  a  corporation  by  reason  of  its 
bankruptcy  subsequent  to  the  recovery  of  the  judgment  does  not  invalidate 
plaintiff's  title  as  receiver.  Although  in  an  action  by  a  receiver  to  set  aside 
transfers  of  real  property  he  must  show  proceedings  such  as  would  vest  title 
thereto  in  him,  it  is  not  necessary  where  only  personal  property  is  concerned. 
Wright  v.  Nostrand,  94  N.  Y.  31. 

A  seat  in  the  iN'ew  York  Cotton  Exchange  is  property  which  passes  to  a  re- 
ceiver, and  defendants,  in  an  action  brought  therefor  by  a  receiver,  are  not 
aided  by  defects  in  the  appointment  of  the  receiver ;  the  judgment  debtor  con- 
sented and  thereby  waived  all  irregularities.  The  appointment  cannot  be 
questioned  collaterally  for  irregularity,  and  the  plaintiff  may  redeem  such  a 
seat.  Powell  v.  Waldron,  89  JST.  Y.  328.  As  to  the  intent  of  section  2469, 
see  Pustet  v.  Flannelly,  60  How.  67. 

The  salary  of  a  public  officer  may  be  reached  in  supplementary  proceedings, 
after  it  has  been  paid  to  him.  Blake  v.  BoUe,  10  Misc.  333,  63  St.  Eep. 
408,  31  Supp.  124,  24  Civ.  Pro.  166.  Where  an  insolvent  debtor  paid  $1,000 
to  a  person  for  the  board  of  himself  and  wife  for  two  years  to  come,  the  same 
is  fraudulent  as  to  creditors  and  may  be  reached  in  supplementary  proceed- 
ings; it  should  be  ordered  to  be  paid  by  the  depositor  to  the  receiver.  Davis 
V.  Briggs,  24  St.  Eep.  896,  5  Supp.  323.  Where  the  judgment  debtor  is  a 
widow  holding  proceeds  of  a  life  insurance  policy  on  the  life  of  her  husband. 
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the  sum  may  be  reached  in  supplementary  proceedings.     Millington  v.  Fox, 
13  Supp.  334. 

The  receiver  takes  title  to  endowment  policies  payable  to  the  debtor  of  his 
estate.  Reynolds  v.  ^tna  Ins.  Co.,  28  App.  Div.  591,  51  Supp.  446 ;  aff'd, 
160  N.  Y.  635. 

The  receiver  is  vested  with  the  debtor's  title  to  personal  property  pledged  as 
a  security  for  debt,  and  when  such  debt  is  paid,  is  entitled  to  recover  the  prop- 
erty from  the  pledgee,  even  though  the  latter  be  a  judgment  creditor  of  the 
same  debtor  upon  another  claim,  where  the  receivership  hasi  not  extended  to 
the  pledgee's  judgment.    Armstrong  v.  McLean,  158  N.  Y.  490. 

The  equity  in  a  seat  in  the  Consolidated  Exchange  of  ISTew  York  is  property, 
and  passes  to  a  receiver  appointed  in  supplementary  proceedings.  Legget  v. 
Waller,  39  Misc.  408,  80  Supp.  13. 

An  annuity  passes  to  the  receiver.  De  Oraw  v.  Clason,  11  Paige,  136 ; 
Hallett  Y.  Thompson,  5  Paige,  583 ;  Ten  Broeck  v.  Sloo,  13  Bar'b.  28.  As 
does  a  fund  where  the  debtor  is  trustee  as  well  as  cestui  que  trust.  Craig  v. 
Hone,  2  Edw.  Ch.  554;  McEwen  v.  Brewster,  19  Hun,  337.  A  chattel  mort- 
gage filed  after  the  proceedings  are  instituted  does  not  divest  the  receiver  of 
the  title.     ClarJc  v.  Gilbert,  14  Wkly.  Dig.  241. 

The  date  of  the  service  of  the  order  summoning  the  debtor  for  examination, 
with  the  accompanying  injunction  restraining  the  transfer  of  property,  is  the 
controlling  factor  in  determining  the  priority  of  the  various  judgment  cred- 
itors. The  commencement  of  the  proceedings  gives  the  judgment  creditor  an 
equitable  lien  on  the  debtor's  property,  which,  on  the  appointment  of  a  re- 
ceiver, becomes  a  legal  title  in  the  latter  as  of  the  date  of  the  service  of  the 
order  for  examination.  Matter  of  Pennsylvania  Glass  Co.,  28  Misc.  130,  58 
Supp.  1067. 

The  lien,  upon  equitable  assets,  'acquired  by  the  commencement  of  an  action 
in  the  nature  of  a  creditor's  bill,  is  not  extinguished  by  the  death  of  the  de- 
fendant, even  'before  the  appointment  of  a  receiver,  but  it  survives  his  death 
and  is  a  lien  upon  such  assets  in  the  hands  of  his  administrator;  and  as  the 
provisions  of  the  Code  of  Civil  Procedure,  relating  to  proceedings  supple- 
mentary to  execution,  furnish  a  substitute  for  the  creditor's  bill  as  formerly 
used,  the  service  of  the  order  under  those  provisions  takes  the  place  of  the 
commencement  of  a  suit'  under  the  old  system,  and  gives  the  judgment  creditor 
the  priority  of  a  vigilant  creditor  and  a  lien  upon  the  equitable  assets  of  the 
debtor.  Reynolds  v.  ^tna  Life  Ins.  Co.,  160  N.  Y.  635,  aff'g  28  App.  Div. 
591,  51  Supp.  446. 

A  receiver  appointed  for  a  coiitractor  prior  to  the  filing  of  a  mechanic's 
lien  by  a  suibcontractor  against  the  contractor  and  the  owner  is  entitled  to  the 
amount  owing  to  the  contractor  by  the  ovmer  as  against  the  mechanic's  lien. 
Smith  V.  Pierce,  94  St.  Eep.  1011,  60  Supp.  1011. 
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Where  a  receiver  is  appointed  in  supplementary  proceedings,  his  title  to 
whatever  may  he  due  to  defendant  under  a  building  contract  is  better  than 
that  of  any  afisigxtment  made  between  the  beginning  of  th«  proceedings  and 
the  time  of  his  appointment.  McDonald  v.  Village  of  BaMston  Spa,  34  Misc. 
496,  70  Supp.  279. 

A  receiver  in  supplementary  proceedings  takes  title  as  of  the  time  of  his 
appointment  to  policies  of  insurance  upon  the  life  of  the  judgmienit  debtor  pay- 
able to  the  debtor  and  owned  by  him  at  the  time  of  his  death,  though  the 
policies  have  been  fraudulently  assigned  to  a  corporation  which  was  paying 
premiimis  thereon.  Reynolds  v.  ^tna.  Life  Ins.  Co.^  160  N.  Y.  635,  aff'g  28 
App.  Div.  591,  51  Supp.  446. 

The  vested  interest  of  a  debtor  in  the  funds  of  a  benefit  society  moiay  be 
reached.    Dease  v.  Beese,  39  Misc.  657,  80  Supp.  590. 

No  property  eixpressly  exempt  from  sale  under  an  execution  can  be  reached 
in  supplementary  proceedings.  Steenherge  v.  Low^  46  Misc.  285,  92  Supp. 
518. 

The  monthly  salary  of  a  judgment  debtor  cannot  be  reached  by  proceedings 
supplementary  to  execution,  instituted  after  it  h'as  'been  partly  earned,  but 
before  it  has  become  payable.  Kroner  v.  Beilly,  49  App.  Div.  41,  63  Supp. 
527. 

The  interest  of  a  beneficiary  entitled  to  his  support  from  the  income  of  a 
trust,  the  baliance  Aereof  being  given  to  other  persons,  is  not  property  which 
may  be  reached  by  supplementary  proceedings.  Kelsey  v.  Webb,  94  App. 
Div.  571,  88  Supp.  4. 

The  interest  of  a  judgment  debtor  as  beneficiary  of  a  tru=st  created  by  the 
will  of  his  mother,  by  the  termsi  of  which  the  trusteesi  were  directed  to  hold 
certain  property  in  trust  during  his  life  and  "  to  pay  to  him  or  to  his.  wife 
in  their  discretion  the  income  thereof  for  his  snpport  and  the  support  of  his 
family,"  cannot  be  reached  in  proceedings  supplementary  to  execution.  Matter 
of  Seymour,  76  App.  Div.  300,  79  Supp.  122. 

The  salary  of  a  public  olficer  does  not  pass  to  a  receiver  in  supplementary 
proceedings,  nor  does  a  bonus  as  recompense  for  the  vwongful  remioval  of  such 
officer  from  office.   People  ex  rel.  Blair  y.  Grout,  45  Misc.  505,  92  Supp.  742. 

A  right  to  future  salary  or  to  share  in  future'  net  earnings  cannot  be  reached. 
Dease  v.  Eeese,  39  Misc.  657,  80  Supp.  590. 

Code  of  Civi'l  Procedure,  section  2468,  which  provides  that  the  property  of 
a  judgment  debtor  vests  in  a  receiver  appointed  in  supplementary  proceedings, 
does  not  apply  to  property  held  by  'a  defendant  in  a  representative  capacity 
as  executor,  trustee,  receiver,  or  assignee,  although  the  judgment  was  obtained 
against  the  defendant  in  his  representative  capacity.  Jones  v.  Arhenburgh, 
112  App.  Div.  483,  98  Supp.  532. 
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Where  a  -clrattel  mortgage  provided  lor  the  rendition  td  a  judgment  deJotor 
of  any  surplus  arising  upon  the  sale  of  the  mortgaged  property,  the  fact  that 
the  chattel  mortgage  was  past  due  did  not  make  the  mortgagee  the  sole  and 
unconditional  owner  of  the  property ;  but  the  jiadgment  debtor  had  what  might 
be  called  a  leviaivle  interest  subject  to  the  anortgag*,  which  he  was  bound  to 
surrender  on  demand  of  the  judgment  creditor's  receiver  made  pursuant  to 
an  order  of  court.     Moss  v.  Idghtfine,  60  Misc.  62,  111  Supp.  6Y5. 

The  moiLeys  whicih  the  debtor  spent  in  improving  the  property  of  an  infant 
for  whom  he  is  guardian  in  socage  cannot  'be  reached  in  supplemetttary  pro- 
ceedings, there  'being  no  evidence  that  the  infant  actively  participated  in  pro- 
curing the  expenditure  ,to  'be  mad©  for  the  benefit  of  Jber  property.  Hiakey  v. 
Dixon,  42  Misc.  4,  85  Supp.  651. 

A  judgment  debtor  who  has  been  directed  to  pay  over  to  a  receiver,  ap- 
pointed in  proceedings  supplementary  to  execution  against  him,  money  depoa^ 
ited  in  a  bank  in  the  name  of  his  wife  from  whom  he  had  a  power  of  attorney 
under  which  he  h.ad  managed  the  account  as  his  own,  is  not  excused  from 
obeying  the  o-rder  in  respect  to  ntoney,  which  he  conceded  to  have  been  bis 
own  deposited  in  this  aeeount,  by  proof  that  he  was  a  fire  insurance  broker^ 
and  that  the  premiums  upon  insurance  afiected  by  him  were  paid  by  checks  to 
his  order  which  he  had  deposited  in  this  bank  account,  it  not  appearing  that 
the  money  diTected  to  be  paid  to  the  receiver  includes  any  money  belonging 
to  the  insurance  company.    Matter  of  Weld,  34  App.  Div.  471,  54  Supp.  253. 

Where  a  judgment  debtor  receives  'a  sum  of  money  from  a  third  person  after 
the  appointment  'and  qualification  of  a  receiver  of  his  property,  appointed 
in  proceedings  snpplementary  to  execution,  and  a  serious  dispute  arises  as  to 
whether  such  moneys  did  not  befong  to  the  judgment  debtor's  vnfe,  the  title  to 
the  money  will  not  be  determined  upon  a  (motion  to  punish  the  judgment 
debtor  for  contempt  in  refusing  to  pay  over  such  money  to  the  receiver. 
Holmes  v.  O'Began,  68  App.  Div.  318,  74  Supp.  10. 

Where  the  debtor  had  rendered  services  to  third  persons  under  a  contract 
by  which  he  was  to  receive,  in  addition  to  a  stipulated  salary,  commissions 
on  net  receipts,  the  receiver  succeeded  to  such  contract  and  was  entitled  to 
the  commissions  to  the  extent  of  the  judgment  he  represents.  Boynton  v. 
Seiheri,  3S  Misc.  310,  68  Supp.  562. 

The  count  has  no  power,  without  notice  to  the  judgment  debtor,  to  make 
an  order  directing  a  receiver  'appointed  in  supplementary  proceedings  to  direct 
the  application  of  any  portion  of  the  funds  coming  into  his  hands  in  payment 
of  judgments,  other  than  that  under  which  he  was  appointed,  or  those  to  which 
his  receivership  Las  been  extended  under  this  and  the  two  preceding  sections. 
It  is  his  duty  to  restore  to'  the  judgment  debtor  any  surplus  after  the  satisfac- 
tion of  these  judgments,  and  such  an  order,  made  without  notice  to  the  debtor. 
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is  not  binding  on  him,  and  would  be  no  protection  to  the  receiver.  Goddard 
V.  Stiles,  90  N.  Y.  199.  The  same  case  was  again  heard  on  appeal  (99  E".  Y, 
640).     But  no  ruling  of  law  was  miade,  the  decision  turning  on  the  facts. 

Where  a  judgment  debtor  sold  real  property,  and  under  agreement  with  the 
purchaser  part  of  the  purchase  money  was  deposited  with  trustees  as  security 
for  payment  of  liens  on  the  premises,  and  a  substantial  dispute  arises  in  a 
proceeding  supplementary  to  execution  between  the  certain  judgment  creditors 
and  the  trustee,  not  a  party  to  the  proceeding,  as  to  the  ownership  of  the  fund, 
its  payment  to  the  creditors  should  not  be  directed  by  the  court,  but  they 
should  be  remitted  to  an  action  through  a  receiver.  Ghersin  v.  Thuor,  5'6 
Misc.  465,  107  Supp.  195. 

Title  to  personal  property  transferred  by  a  judgment  debtor  in  fraud  of 
his  creditors  becomes  vested  in  a  receiver  a:ppointed  in  supplementary  pro- 
ceedings on  the  filing  of  the  order  appointing  him  in  the  county  where  the 
judgment  is  docketed  and  a  certified  copy  of  the  order  in  the  county  where 
the  debtor  resides,  as  required  by  the  Code  of  Civil  Procedure,  sections  2467, 
2468,  and  such  property  is  chargeable  with  the  costs  of  the  proceedings, 
though  the  judgment  is  paid  before  such  order  is  properly  filed.  Matter  of 
HoUon,  59  App.  Div.  45,  69  Supp.  33. 

Subd.  2,    How  Receiver's  Title  Extended  by  Relation. 

A  receiver  in  supplementary  proceedings,  instituted  upon  a  senior  judgment 
and  execution,  oannot  recover  from  an  execution  creditor  the  proceeds  received 
by  said  execution  creditor  from  a  sale  of  tangible  personal  property  of  the 
judgment  debtor  under  a  junior  judgment  and  execution,  where  the  levy  and 
sale  of  the  tangible  personal  property  took  place  before  the  appointment  and 
qualification  of  the  receiver.  Such  a  case  comes  within  the  exception  of  the 
Code  of  Civil  Procedure,  section  2469.  Droege  v.  Baxter,  69  App.  Div,  58, 
74  Supp.  585 ;  afE'd  without  opinion,  171  N.  Y.  654. 

Where  an  order  appointing  a  receiver  in  proceedings  supplementary  to 
execution  has  been  served  upon  a  person  indebted  to  the  judgment  debtor 
and  thereafter  pursuant  to  a  prior  agreement  with  the  judgment  debtor  he 
pays  portions  of  his  indebtedness  to  various  creditors  of  the  judgment  debtor, 
the  receiver  can  recover  only  to  the  extent  of  the  original  judgment  upon 
which  the  supplementary  proceedings  were  founded,  and  although  his  receiver- 
ship is  extended  to  separate  supplementary  proceedings  brought  by  other  judg- 
ment creditors  subsequent  to  said  payments  by  the  person  indebted,  he  cannot 
recover  for  their  benefit. 

Under  section  2469  of  the  Code  of  Civil  Procedure  the  receiver's  title  to 
the  judgment  debtor's  property  relates  back  to  the  date  of  the  service  of  the 
order  for  the  judgment  debtor's  examination  only  for  the  benefit  of  the  judg- 
ment creditor  in  whose  behalf  the  proceeding  was  instituted.     It  does  not 
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relate  'back  to  that  date  for  the  benefit  of  other  judgimenit  creditors  for  whom 
the  receivership  is  subsequently  extended.  Huhhard  v.  Lewis  Co.,  128  App. 
Div.  416,  112  Supp.  1050. 

Subdivision  4,  section  2469  of  the  Code  of  Civil  Procedure,  providing  that 
that  section  does  not  affect  the  title  of  a  purchaser  in  good  faith,  without 
notice  and  for  a  valuable  consideration,  or  'the  payment  of  a  d^bt  in  good 
faith  and  without  notice  only  applies  to  a  purchase  or  payment  made  prior  to 
the  filing  of  the  order  appointing  a  receiver,  and  the  title  of  the  receiver  to 
claims  upon  which  the  judgment  debtor  has  brought  suit  is  superior  to  that  of 
an  assignee  of  the  judgment  debtor  under  an  assignment  made  subsequent  to 
the  filing  of  the  order  appointing  the  receiver.  FitzpcdricTc  v.  Moses,  34  App. 
Div.  242,  54  Supp.  426. 

A  party  purchased  from  a  judgment  debtor  certain  notes  against  an  ap- 
parently insolvent  firm.  On  the  question  whether  he  is  a  purchaser  in  good 
faith  within  the  provisions  of  subdivision  4,  section  2469,  of  the  Code  of 
Civil  Procedure,  held,  that  the  fact  that  the  notes  were  past  due  was  in  no  way 
inconsistent  with  a  good  title  in  the  holder  and  that  the  rule  of  the  law  mer- 
chant did  not  control.  Matter  of  Clover,  154  IsT.  Y.  443,  aff'g  8  App.  Div. 
556,  40  Supp.  886. 

Subd.  3.    Title  of  the  Receiver  to  Debtor's  Real  Estate. 

A  receiver  is  appointed  in  proceedings  supplementary  to  the  execution  and 
takes  no  such  absolute  title  to  real  estate  as  would  enable  him  to  sell  it  when 
it  is  su'bjeot  to  the  lien  of  judgments  and  can  be  sold  under  executions  issued 
thereon  in  the  manner  pointed  out  by  statute  and  subject  to  all  rights  of 
redemption.  The  receiver's  title  to  the  real  estate  is  a  qualified  one  in  the 
nature  of  a  security  for  the  plaintiff  in  the  judgment;  it  does  not  divest  the 
debtor  of  ithe  legal  title,  but  the  latter's  conveyance  of  the  premises  would  be 
subject  to  the  claim  of  the  receiver.  National  Bank  v.  Bussing,  147  N".  Y. 
665  (670). 

A  receiver  appointed  in  proceedings  supplemenitary  to  execution  does  not 
acquire  any  title  to  the  real  property  of  the  judgment  debtor,  nor  any  power 
to  sell  or  transfer  such  real  property. 

The  only  interest  acquired  by  him  in  the  judigment  debtor's  real  property  is 
that  derived  under  subdivision  1  of  section  2468  of  the  Code  of  Civil 
Procedure. 

This  interest  is  simply  a  right  to  take  possession  of  the  judgment  debtor's 
real  property  for  the  purpose  of  satisfying  the  judgment,  and  is  subject  to  be 
terminated  by  a  sale  of  the  real  property  for  the  purpose  of  satisfying  the 
judgment,  and  is  subject  to  be  terminated  by  a  sale  of  the  reai  pro'perty  under 
■execution  and  the  deliverance  of  a  deed  thereof  to  the  purchaser. 

It  is  also  subject  to  be  terminated  'by  the  expiration  of  the  ten  years  during 
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•which  the  judgment  under  which  the  receiver  was  appointed  is  a  lien  upon  the 
premises.     Chadeayne  v.  Gwyer,  83  App.  Div.  403,  82  Supp.  198. 

These  authorities  are  cited  and  followed  in  Matter  of  Darners  v.  Btemherger, 
52  Misc.  532,  102  Supp.  740,  where  it  is  held  that  an  order  will  not  be  made 
authorizing  a  receiver,  appointed  in  proceedings  siupplementary  to'  execution, 
to  sell  the  judgment  debtor's  real  property;  for  the  receiver  acquires  no  title 
thereto  nor  power  to  sell  and  convey  it. 

The  judgment  creditor  must  exhaust  his  remedy  against  the  debtor's  real 
property  before  resorting  to  supplementary  proceedings. 

A  receiver  appointed  in  proceedings  supplementary  to  execution  does  not 
acquire  any  title  to  the  real  property  of  the  judgment  debtor,  nor  any  power 
to  sell  or  transfer  such  real  property;  his  interest  is  simply  a  right  to  tate 
possession  of  the  judgment  debtor's  real  property  for  the  purpose  of  satisfying 
the  judgmecQt,  and  is  subject  to  be  iterminated  by  a  sale  of  the  real  pro^perty 
under  execution  and  the  delivery  of  a  deed  thereof  to  the  purchaser ;  it  is  also 
subject  to  be  terminated  by  expiration  of  the  ten  years  during  which  the  judg- 
ment under  which  the  receiver  is  appointed  is  a  lien  upon  the  property.  Hall 
V.  Senior,  54  Misc.  463,  106  Supp.  29. 

The  debtor  will  not  be  directed  to  deliver  to  a  receiver  possession  of  real 
property  upon  which  the  judgment  was  a  lien;  the  remedy  is  by  sale  under 
execution.    Albany  National  Bank  v.  Oaynor,  67  How.  421. 

The  receiver  is  entitled  to  the  rents  and  profits  of  the  debtor's  real  estate. 
Farnham  v.  Campbell,  10  Paige,  598.  To  the  interest  of  the  husband  as 
tenant  by  the  curtesy.  Beamish  v.  Hoyt,  2  Eobt,  307;  Ellsworth  v.  Coolc,  8 
Paige,  643.  To  a  widow's  right  of  dower.  Moak  v.  Coats,  33  Barb.  498; 
Thompson  v.  Fonda,  4  Paige,  448 ;  Stewart  v.  McMartins,  5  Barb.  438. 

Upon  filing  the  receiver's  appointment  in  a  proper  office  he  takes  title  to 
the  real  estate  of  the  debtor,  but  such  title  is  qualified  and  does  not  exhaust 
the  debtor's  title,  and  thus  a  subsequent  conveyance  by  the  debtor  transfers 
the  title  t6  the  grantee  subject  to  the  claim  of  the  receiver,  and  such  grantee 
has  the  right  to  redeem  on  an  execution  sale.  Moore  v.  Duffy,  74  Hun,  78, 
57  St.  Eep.  746,  26  Supp.  340.  But  the  filing  of  the  order  appointing  a 
receiver  in  another  county  does  not  vest  him  with  title  to  the  debtor's  real 
estate  in  such  county,  unless  the  judgment  be  docketed  there,  and  the  remedy 
exhausted  by  execution.  One  to  whom  the  debtor  conveyed  such  real  estate, 
after  the  appointment  of  the  receiver,  may  move  to  set  aside  an  order  which 
directed  the  receiver  to  sell  the  real  estate,  because  a  conveyance  by  the  debtor 
of  property  in  a  county  where  a  judgment  is  not  docketed  is  valid  against  a 
receiver,  although  the  transfer  was  made  after  the  order  appointing  the 
receiver.  Faneuil  Hall  National  Bank  v.  Bussing,  147  W.  Y.  665,  71  St.  Eep. 
269,  rev'g  65  St.  Pep.  874,  32  Supp.  1142. 
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Wbere  a  receiver  was  appointed  'and  qualified  in  March,  and  on  tliei  August 
following  his  reoeiversihip  was  extended  by  consent  of  attorneys,  and  the  order 
therefor  filed,  but  the  first  order  was  not  filed  until  nearly  a  year  after  the 
appointanent  of  a  receiver,  and  before  the  filing  of  such  first  order  the  debtor 
has  conveyed  his  real  estate,  it  was  held  that  the  real  estate  had  vested  in  the 
receiver  by  virtue  of  section  2468,  and  the  debtor's  deed  conveyed  no  title. 
Webb  V.  Osborne,  27  St.  Eep.  792,  7  Supp.  762,  15  Daly,  406. 

A  receiver  takes  the  property  of  a  judgment  delbtor  subject  to  mechanics' 
liens  which  miay  have  been  filed  agains.t  it  prior  to  the  time  of  the  service  of 
the  preliminary  order.  McGorkle  v.  Hermann,  22  St.  Eep.  519,  5  Supp.  881; 
rev'd,  117  IST.  Y.  297,  27  St.  Eep.  333.  So,  too,  a  receiver  in  proceedings 
against  a  contractor  takes  claims  against  a  building  for  the  construction 
thereof,  subject  to  the  equities  of  one  who  had  furnished  material  at  the 
instance  of  the  contractor  prior  to  the  appointment;  of  the  receiver,  although  a 
mechanic's  lien  for  such  material  is  not  filed  until  after  the  appointment  of 
the  receiver.  Deady  v.  Fink,  5  Supp.  3.  The  claim  of  a  receiver  in  supple- 
mentary proceedings  is  superior  to  mechanics'  liens  filed  subsequently  to  the 
commencement  of  supplementary  proceedings.  McCorhle  v.  Hermann,  117 
N.  Y.  297,  27  St.  Eep.  333,  rev'g  22  St.  Eep.  519,  5  Supp.  881. 

The  receiver  in  supplementary  proceedings  cannot  reach  a  vested  interest 
in  real  property  soibject  to  a  trust,  nor  can  the  same  be  sold  by  him,  for  the 
judgment  is  a  lien  on  such  interest  to  be  enforced  by  execution.  Monolithic 
Drain  (&  Conduit  Co.  v.  Dewsnap,  41  Supp.  224,  25  Civ.  Pro.  380. 

Where  the  judgment-roll  is  filed  in  the  county  where  the  debtor  resides, 
and  his  real  estate  lies  in  the  same  county,  a  receiver  becomes  vested  with  the 
real  estate  upon  the  recording  of  the  order  appointing  him.  It  is  not  neces- 
sary to  record  a  certified  copy  of  the  order.  Fredericks  r.  Moir,  28  Hun, 
417;  DuBois  v.  Cassidy,  75  E".  Y.  298. 

Where  the  debtor  conveys  his  real  property  to  a  receiver  the  title  is  in  the 
latter,  subject  only  to  the  debtor's  right  to  compel  an  accounting;  such  right 
passes  to  the  debtoi>'s  personal  representatives  upon  his  death.  Graham  v. 
Lawyers'  Title-  Ins.  Co.,  20  App.  Div.  440,  46  Supp.  1055. 

The  time  when  title  to  the  real  estate  vested  in  the  receiver  was  fruitful  of 
discussion,  prior  to  the  amendment  to  section  298  of  the  old  Code  in  1862 
and  1863,  among  the  decisions  being  Porter  v.  Williams,  9  N.  Y.  142,  and 
Chautauqua  Bwnlc  v.  Risley,  19  N.  Y.  369;  Moak  v.  Coats,  33  Barb.  498. 
Since  that  time  are  Rogers  v.  Corning,  44  Barb.  229 ;  Manning  v.  Evans,  19 
Hun,  500;  Wi/ng  v.  Disse,  15  Hun,  190;  Cooney  v.  Cooney,  65  Barb.  524; 
Hayes  v.  Buckley,  53  How.  173,  holding  the  rule  as  now  embodied  in  this 
section,  and  Scott  v.  Elmore,  10  Hun,  68,  contra.  An  ex  parte  order  direct- 
ing the  debtor  to  turn  over  specific  property  to  the  receiver  was  set  aside. 
Beed  v.  Champayne,  5  Wkly.  Dig.  227. 
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A  receiver  in  supplementary  proceedings  is  entitled  to  be  paid  the  award 
of  the  condemnation  of  lands  due  the  judgment  debtor  at  any  time  within 
twenty  years  from  the  rendition  of  the  judgment  against  the  debtor.  Van 
Loan  V.  New  York,  45  Misc.  482,  92  Supp.  734;  aii'd,  105  App.  Div.  572. 

The  title  of  a  receiver  in  supplementary  proceedings  to  the  realty  is  merely 
in  the  nature  of  a  security,  and  his  appointment  does  not  divest  the  judgment 
debtor  of  the  legal  title.    Orover  v.  McNiely,  72  App.  Div.  575,  76  Supp.  559. 

Unless  the  property  of  the  judgment  debtor  haS'  vested  in  the  receiver  by 
the  filing  of  the  order  appointing  him  in  the  proper  county,  he  has  no  claim 
to  real  estate  or  title  to  it,  and  the  court  can  make  no  order  transferring  it  to 
him.  Moyer  v.  Moyer,  7  App.  Div.  523,  40  Supp.  258.  This  case  further 
holds  that  there  is  now  no  power  given  by  any  statute  vsrfhich  authorizes  the 
court  to  compel  a  judgment  debtor  to  convey  his  real  property  to  a  receiver 
appointed  in  supplementary  proceedings. 

Where  a  judgment  debtor  has  consented  to  an  order  appointing  a  receiver 
in  supplementary  proceedings,  the  rule  that  the  judgment  creditor  must  ex- 
haust his  remedy  by  execution  before  proceeding  against  real  estate  by  a 
receiver  has  no  force.  People  ex  rel.  O'Connor  v.  Sickles,  59  Hun,  342,  36 
St.  Eep.  548,  13  Supp.  101. 

A  receiver  by  virtue  of  his  appointment  only  becomes  vested  with  such 
property  as  the  judgment  debtor  had  at  the  time  of  the  commencement  of  the 
proceeding.  As  to  whether  a  receiver  appointed  in  such  proceedings  obtains 
title  to  real  estate  such  as  would  enable  him  to  maintain  action  for  partition, 
qucere.    Dubois  v.  Cassidy,  75  IST.  Y.  298. 

ARTICLE  XVIII. 

RIGHTS,  POWERS,  AND  DUTIES  OF  RECEIVER.     Rules  77,  78. 

Subd.  1.  General  powers  and  duties,  1868. 

Rule  77.  Receiver  of  debtor's  estate  —  powers  and  duties;  costs,  1868. 

Rule  78.  Suits  by  receiver;  costs,  1869. 
Subd.  2.  Actions  by  and  against  receivers,  1872. 

Subd.  1.     General  Powers  and  Duties. 

Rule  77.     Receiver  of  debtor's  estate  —  power  and  duties;  costs. 

Every  receiver  of  the  property  and  efifeets  of  the  debtor  shall,  unless  restricted  by  the 
special  order  of  the  court,  have  general  power  and  authority  to  sue  for  and  collect  all  the 
debts,  demands  and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle  such  as 
are  unsafe  and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor,  where 
it  is  necessary  or  proper  for  him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to 
the  rents  and  profits,  attorn  to  such  receiver,  and  pay  their  rents  to  him.  He  shall  also 
be  permitted  to  make  leases,  from  time  to  time,  as  may  be  necessary,  for  terms  not  exceed- 
ing one  year.  And  it  shall  be  his  duty,  without  any  unreasonable  delay,  to  convert  all  the 
personal  estate  and  effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the  debtor 
without  the  special  order  of  the  court,  until  after  judgment  in  the  cause.  He  is  not  to 
be  allowed  for  the  costs  of  any  suit  brought  by  him  against  an  insolvent  from  whom  he  is 
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unable  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of  the  court  or  by  the  con- 
sent of  all  persons  interested  in  the  funds  in  his  hands.    But  he  may,  by  leave  of  the  court, 
sell  such  desperate   debts,  and   all   other   doubtful  claims   to  personal  property,   at  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and  place  of  such  sale. 
Rule  78.    Suits  by  receiver;  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supplementary  to  execution,  shall  apply 
for  leave  to  bring  an  action,  he  shall  present  and  file  with  his  application  the  written 
request  of  the  creditor  in  whose  behalf  he  was  appointed,  that  such  action  be  brought;  or 
else  he  shall  give  a  bond  with  sufficient  security,  and  properly  acknowledged  and  approved 
by  the  court,  to  the  person  against  whom  the  action  is  to  be  brought,  conditioned  for  the 
payment  of  any  costs  which  may  be  recovered  against  such  receiver.  And  leave  to  bring 
actions  shall  not  be  granted  except  on  such  written  request,  or  on  the  giving  of  such  secu- 
rity. In  all  other  cases,  where  a  receiver  applies  to  the  court  for  leave  to  bring  an  action, 
he  shall  show  in  such  application  that  he  has  sufficient  property  in  his  actual  possession  to 
secure  the  person  against  whom  the  action  is  to  be  brought,  for  any  costs  which  he  may 
recover  against  such  receiver;  otherwise  the  court  may  require  the  receiver  to  give  such 
bond,  conditioned  for  the  payment  of  costs,  and  with  such  security  as  is  above  mentioned. 

The  rights,  powers,  and  duties  of  a  receiver  are  nearly  analogous  to  tlio'se 
of  a  receiver  appointed  by  the  Court  of  Chancery  on  a  creditor's  bill.  Petition 
of  IngUhart,  1  Sheld.  514. 

A  receiver  being  an  oificer  of  the  court  and  subject  to  its  direction,  and 
being  charged  with  responsible  and  often  embarrassing  duties,  it  is  proper 
that  he  should,  on  suitable  occasions,  apply  to  the  court  for  instructions. 
Matter  of  Van  Allen,  37  Barb.  225. 

A  receiver  does  not  stand  merely  in  the  place  of  the  debtor,  but  represents 
the  creditors,  at  whose  instance  he  was  appointed.  Seymour  v.  Wilson,  15 
How.  353 ;  Bostwich  v.  Mench,  40  IST.  Y.  383 ;  Porter  v.  Williams,  9  N.  Y. 
142 ;  Underwood  v.  Sutcliffe,  77  N.  Y.  58.  See  Wright  v.  Nostrand,  94  N.  Y. 
31.  Kennedy  v.  Thorp,  51  IST.  Y.  174,  does  not  necessarily  conflict  with  this 
rule. 

Where  executors  paid  'by  check  sums  due  heirs,  and  the  receiver  of  an  heir 
appointed  in  supplementary  proceedings  demanded  the  debtor's  share  before 
the  check  had  passed  into  the  hands  of  a  hona  fide  holder,  but  the  check  was 
paid  by  the  bank,  it  was  held  that  the  receiver  had  no  title  to  the  debt  as 
against  the  bank  created  by  the  deposit  by  the  executors.  O'Connor  v.  Me- 
chanics' Bank,  124  N.  Y.  324,  36  St.  Eep.  277,  rev'g  54  Hun,  272,  27  St.  Eep. 
1,  7  Supp.  380.  Where  the  judgment  debtor  is  entitled  to  a  legacy,  the 
receiver  is  entitled  to  as  much  of  the  legacy  as  will  pay  the  judgment  and  the 
expenses  of  the  receivership.  Monahan  v.  FitzpatricTc,  15  Misc.  508,  49  Supp. 
857.  So,  also,  the  receiver  takes  unliquidated  claims  for  damage  for  a  tort 
the  same  as  property,  but  such  claims  should  be  prosecuted  by  the  receiver  to 
judgment  and  the  debt  paid  from  the  recovery;  it  should  not  be  sold  by  the 
receiver.  Bryan  v.  Grant,  87  Hun,  68,  67  St.  Eep.  639,  33  Supp.  957. 
Where  the  judgment  debtor  has  been  an  executor  and  has  assigned  a  policy 
■of  insurance  which  was  security  for  an  alleged  indebtedness  to  the  estate  to 
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a.  suooessor,  ike  right  of  the  debtor  to  suck  property  may  be  considered  to  be 
substantially  disputed,  and  an  order  should  not  be  made  requiring  delivery 
of  policy  therein ;  but  au'  order  sbonld  be  made  that  he  assign  and  convey  such 
policy,  and  all  his  title  and  interests  therein.  Frost  v.  Craig,  18  Civ.  Pro. 
296,  16  Daly,  107,  30  St.  Eep.  848,  9  Supp.  528. 

Where  the  order  appointing  a  receiver  was  never  served  upon  the  judgment 
debtor,  nor  upon  the  testamentary  trustee,  until  after  the  judgment  debtor 
had  assigned  interests  in  real  property,  the  receiver  cannot  compel  the  testa- 
mentary trustee  to  account  before  the  surrogate.  Estate  of  Sistaire,  15  Supp. 
709,  27  Abb.  K  C.  34. 

The  appointment  of  the  receiver  does  not  in  an  action  of  replevin  overcome 
the  presumption  of  the  defendant's  ownership  arising  through  possession  of 
the  title.  Wheeler  v.  Vanderveer,  88  Hun,  233,  68  St  Eep.  721,  34  Supp. 
799.  As  la  cause  of  action  for  trespass  to  real  estate  is  assignable  it  passes 
to  a  receiver  in  supplementary  proceedings.  Bennett  v.  Woolfolk,  80  Hun,  390, 
62  St.  Eep.  55,  30  Supp.  328.  A  receiver  in  supplementary  proceedings  is  a 
proper  party  defendant  in  a  foreclosure  action.  Voight  v.  Schenck,  54  Hun, 
548,  28  St.  Eep.  2,  7  Supp.  864. 

The  receiver  is  bound  to  restore  the  snrplus  after  payment  of  judgments 
he  represents  to  the  delbtor.  Manning  v.  Monaghan,  23  'N.  Y.  585 ;  Becker 
V.  Torrance,  31  IST.  T.  63;  Lanigan  v.  Mayor,  70  E".  Y.  454;  Goddard  v. 
Stiles,  90  ]Sr.  Y.  199. 

A  receiver  in  supplementary  proceedings  does  not  take  title  under  the  Code  of 
Civil  Procedure,  section  2468,  to  property  in  the  debtor's  wife's  name  merely 
because  the  judgment  declared  the  deed  of  the  debtor  to  be  fraudulent  as  to 
creditors,  and  authorized  the  receiver  to  apply  without  notice  for  other  proper 
relief,  and,  therefore,  an  ex  parte  order  directing  a  tenant  of  the  property  to 
attorn  to  the  receiver  is  erroneously  granted.  Whyte  v.  Deniche,  53  App.  Div. 
425,  65  Supp.  1081. 

Where  property  alleged  to  belong  to  a  judgment  creditor  is  claimed  by  a 
third  person  the  court  cannot,  by  an  order,  award  the  possession  to  a  receiver 
appointed  in  supplementary  proceedings,  but  must  leave  him  to  an  action  at 
law.    Brein  v.  LigM,  36  Misc.  110,  72  Supp.  655. 

Where  title  to  personal  property  transferred  by  a  judgment  debtof  in  fraud 
of  creditors  has  become  vested  in  a  receiver  in  supplementary  proceedings, 
and  the  judgment  Is  paid,  the  court  can  require  the  debtor  to  turn  over  enongh 
property  to  the  receiver  to  pay  the  costs  of  the  proceedings,  unless  such  costs 
are  paid.    Matter  of  Holton,  59  App.  Div.  45,  69  Supp.  33. 

The  court  has  no  power  to  require  the  judgment  debtor  to  transport  prop- 
erty to  the  receiver's  office  nnder  pain  of  imprisonment;  so  held  where  an 
order  directing  the  delivery  at  the  receiver's  office  of  furniture,  wagons,  hay, 
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oats,  and  graiiij  not  specifying  tbe  quantity  of  each.  Smith  v.  McQwide,  69 
Hun,  374,  36  St.  Kep.  556,  13  Supp.  63. 

A  receiver  appointed  in.  proceedings  supplementary  to  execution  took  posses- 
sion of  a  liquor  tax  certificate  in  ignorance  of  the  fact  that  it  had  already 
been  assigned  by  tbe  judgment  debtor,  surrendered  it,  and  distributed  the  pro- 
ceeds thereof.  The  assignee  of  the  certificate  from  the  judgment  debtor 
soTagkt  to'  hold  him  liaWe  in  converision.  Held,  that  the  receiver  was  not  liable. 
OcAs  V.  PoUy,  87  App.  Div.  92,  84  Supp.  1. 

The  court  cannot  natake  an  order  permitting  the  receiver  of  a  judgment 
debtor  appointed  in  proceedings  supplementary  to  execution  to  open  and  exami- 
ine  the  contents  of  a  safe  deposit  box  standing  in  the  joint  names  of  the 
judgment  debtor  and  another. 

Section  2447  of  the  Code  of  Civil  Procedure,  empowering  a  judge  to  order 
property  of  a  judgment  debtor,  held  by  him  or  by  third  persons,  to  be  turned 
over  to  the  sheriff  or  a  receiver,  relates  only  to  specific  personal  property  of 
the  judgment  debtor  shown  to  eixist,  and  where  the  right  of  the  debtor  thereto 
is  not  substantially  disputed.  Matter  of  Ehrieh  v.  Root,  134  App.  Div.  432, 
119  Supp.  395. 

Where  a  receiver  appointed  in  supplementary  proceeding,  no  execution 
having  been  issued  prior  to  such  proceedings,  brings  ^an  action,  and  during  the 
pendency  of  such  action  obtains  an  order  of  the  court,  on  terms,  allowing  him 
to  set  up  a  second  judgment  and  execution,  and  supplementary  proceedings 
thereoii,  the  failure  to  issue  execution  on  the  first  judgment  makes  the  ap- 
pointment of  the  receiver  invalid,  and  he  cannot  supply  the  want  of  a  valid 
claim  at  the  commencement  of  the  action  by  the  acquisition  of  one  during 
the  pendency  of  the  action;  and  the  fact  that  the  amendment  was  made  in 
pursuance  to  an  order  of  the  court  which  imposed  terms,  which  were  accepted, 
does  not  change  the  rule.  Banigan  v.  Village  of  Nyaek,  25  App.  Biv.  150, 
49  Supp.  199. 

An  allegation  in  the  answer,  in  an  action  'brought  by  a  receiver  in  supple- 
mentary proceedings  to  foreclose'  a  mortgage  given  to  the  judgment  debtor, 
that  the  indebtedness  had  been  paid,  is  in  no  sense  an  equivalent  to  an  allega- 
tion of  a  gift  of  the  obligation  by  the  creditor  to  the  debtor ;  but  if  the  defend- 
ant is  permitted  to  introduce  testimony  showing  such  gift,  the  plaintiff  may 
attack  the  same  as  being  fraudulent,  even  though  he  has  made  no  allegation  to 
such  effect  in  his  complaint.  Limngshn  v.  Baton,  90  App.  Div.  251,  85 
Supp.  500. 

Where  a  testamentary  trust  was  invalid  as  to  creditors  of  the  cestui  qui  trust, 
and,  after  the  recovery  of  a  judgment  against  him  by  plaintiff,  most  of  the 
property  emibraced  in  the  trust  was  converted  into  real  estate,  whereby  the 
judgment  'became  a  lien  upon  it,  and  thereafter  a  receiver  was  appointed  in 
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proceedings  supplementary  to  execution  issued  on  the  judgment,  plaintiff  was 
entitled  to  sue  to  set  aside  the  trust  and  enforce  the  lien,  a  contention  that 
such  suit  should  have  been  brought  by  the  receiver  as  sole  plaintiff  being  un- 
tenable. Ullman  v.  Cameron,  186  N.  Y.  339,  aff'g  105  App.  Div.  159,  93 
Supp.  976. 

A  reasonable  allowance  to  a  receiver,  appointed  in  supplementary  proceed- 
ings against  a  judgment  debtor,  for  his  services  in  a  suit  to  set  aside  a  fraudu- 
lent transfer  of  property,  is  permissible  under  the  Code  of  Civil  Procedure, 
section  3320,  which  gives  the  court  discretionary  power  to  allow  a  receiver  a 
sum  not  exceeding  $100  for  services  rendered  in  lieu  of  commissions,  when 
they  do  not  amount  to  that  sum.  Matter  of  Holton,  59  App.  Div.  45,  69 
Supp.  33. 

The  receiver  of  the  property  of  a  judgment  debtor  appointed  in  proceedings 
supplementary  to  execution  is  suibstantially  the  assignee  of  the  judgment 
debtor  by  operation  of  law,  and  may  take  such  proceedings  with  reference  to 
the  property  as  the  debtor  might  have  taken. 

The  receiver  in  supplementary  proceedings  of  the  property  of  the  son  of  a 
testator  who  has  an  interest  in  the  estate,  either  vested  or  contingent,  whether 
the  will  or  a  certain  trust  estate  thereby  created  be  valid  or  invalid,  has  an 
interest  in  the  estate  which  authorizes  him  to  petition  the  surrogate  to  prevent 
further  waste,  although  the  testator's  widow  has  a  life  estate  in  the  property 
so  that  it  cannot  be  seized  or  interfered  with.  Matter  of  Kennedy,  143  App. 
Div.  839. 

Subd.  2.    Actions  By  and  Against  Receivers. 

Before  an  action  is  authorized  to  be  instituted  against  a  receiver,  leave  must 
first  be  obtained  from  the  court,  and  the  institution  of  such  action  without 
leave  constitutes  a  contempt  of  court  and  may  be  punished  as  such.  Taylor 
V.  Baldwin,  14  Abb.  Pr.  166 ;  Kent  v.  West,  16  App.  Div.  496 ;  Read  v.  Bray- 
ton,  T2  Hun,  633;  Higgins  v.  Wright,  43  Barb.  461;  De  Groot  v.  Jay,  30 
Barb.  483.  The  act  of  bringing  suit  against  the  receiver  without  leave  consti- 
tutes a  civil  contempt.  Kroner  v.  Reilly,  49  App.  Div.  41  (44),  63  Supp, 
527. 

It  is  a  contempt  to  bring  an  action  against  a  receiver,  without  leave  of  the 
court  which  appointed  him;  and  the  proceedings  in  such  an  action  will  be 
stayed.     Taylor  v.  Baldwin,  14  Abb.  Pr.  166. 

Failure  to  obtain  permission  to  sue  a  domestic  receiver  is  an  irregularitv 
merely  which  is  punishable  as  for  a  contempt,  and  can  be  cured  or  waived  at 
any  stage  of  the  action.  Lefevre  v.  Matthews,  39  App.  Div.  232  (236),  57 
Supp.  128. 

A  receiver  is  an  oificer  of  the  court,  and  by  the  well-settled  practice,  per- 
mission of  the  court  is  necessary,  to  warrant  an  action  against  him. 
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This  rule  is  essential  for  the  protection  of  receivers  against  unnecessary  and 
oppressive  litigation,  and  should  be  carefully  maintained. 

It  is  a  contempt  of  the  court  to  sue  a  receiver  without  such  permission,  and 
the  proceedings  in  an  action  brought  against  him  without  leave  may  be  stayed 
or  set  aside  on  motion  or  petition.     De  Oroot  v.  Jay,  30  Barb.  483. 

A  receiver  is  entitled  to  the  possession  as  against  the  defendant  in  the  action 
and  all  claiming  under  him,  but  his  possession  is  the  possession  of  the  court, 
and  his  power  is  limited  to  such  acts  as  should  be  specially  authorized  by  the 
court.  He  can  neither  bring  nor  defend  actions,  lease  the  property,  or  make 
any  contract  concerning  it,  or  dispose  of  any  funds  or  moneys  that  might  come 
to  his  hands,  except  by  permission  and  the  direct  authority  of  the  court  by 
which  he  was  appointed.    Foster  v.  Townsend,  68  E".  Y.  203  (206). 

When  an  action  has  been  commienced  against  a  receiver  without  leave,  the 
court  acquires  jurisdiction  of  the  defendant  receiver  by  the  service  of  the 
summons,  and  the  remedy  applied  is  either  to  stay  all  proceedings  on  the  part 
of  the  plaintiff,  or  punish  the  plaintiff  for  contempt  of  court,  or  both.  James 
V.  The  James  Cement  Co.,  8  St.  Kep.  490. 

A  receiver  who  prosecutes  or  defends  an  action  against  him  as  receiver, 
without  first  obtaining  leave  of  the  court,  is  personally  liable  for  the  costs. 
Smith  V.  Woodruff,  6  Abb.  65;  Devendorf  v.  DicMnson,  21  How.  Pr.  275. 

Where  it  appears  that  a  receiver  instituted  a  proceeding  carelessly  and 
without  permission  of  the  court,  costs  may  be  awarded  against  him  personally, 
and  there  need  be  no  affirmative  motion  to  that  effect.  Matter  of  Castle,  2 
St.  Eep.  362. 

A  receiver  in  supplementary  proceedings  having  begun  an  action  without 
leave  of  the  court  first  had,  held,  that  he  might  enter  an  order  granting  leave 
nunc  pro  tunc.    De  La,  Fleur  v.  Barney,  45  Misc.  515,  92  Supp.  926. 

A  receiver  is  chargeable  with  costs  if  he  continues  an  action  commenced  be- 
fore his  appointment.     Columbian  Life  Ins.  Co.  v.  Stevens,  37  N.  Y.  536. 

While  the  court  may  properly  make  an  order  authorizing  a  receiver,  who 
has  been  made  a  party  defendant  to  an  action  brought  to  foreclose  a  mortgage, 
to  employ  counsel  to  advise  him  as  to  a  defense,  an  order  authorizing  him  to 
defend,  if  so  advised  by  his  counsel,  is  improper,  as  the  question  whether  the 
receiver  shall  be  permitted  to  litigate  the  plaintiff's  claim  is  one  which  must 
be  decided  by  the  court  itself  upon  a  proper  petition  or  affidavit.  Troy  Sav- 
ings Bank  v.  Morrison,  27  App.  Div.  423,  50  Supp.  225. 

A  receiver  appointed  in  sequestration  proceedings,  taken  upon  the  basis  of 
a  sum  of  money  due  a  wife  in  a  matrimonial  action,  cannot  maintain  an  action 
to  set  aside  an  alleged  fraudulent  transfer  made  by  her  husband  of  his  real 
property,  unless  the  complaint  alleges  that  the  receiver  has  obtained  leave  to 
sue;  and  an  allegation  that  he  was  "duly"  appointed  receiver  does  not  cure 
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the  defect  nor  prevent  the  complaint  from  being   demurrable.     Morgan  v. 
BucM,  30  Misc.  245,  61  Supp.  929. 

The  commencement  of  an  action  against  a  receiver  without  leave  does  not 
affect  the  jurisdiction  of  the  court;  when  an  action  has  been  so  commenced  the 
court  acquires  jurisdiction  of  the  receiver  by  the  service  of  the  summons  upon 
him,  and  the  remedy  of  the  receiver  is  either  to  apply  for  a  stay  of  proceed- 
ings upon  the  part  of  the  plaintiff  or  his  punishment  for  contempt  of  court,  or 
both,  and  upon  an  application  therefor,  if  the  court  believes  that  the  case  is  a 
proper  one  for  granting  leave,  permission  to  make  the  receiver  a  party  defend- 
ant will  be  granted  nunc  pro  tunc.  Hirshfeld  v.  Kalisclier,  81  Hun,  606,  30 
Supp.  1027. 

Where,  in  an  action  brought  in  the  New  York  Superior  Court  by  the  plain- 
tiff, as  receiver,  the  complaint  merely  alleged  that  he  was,  by  an  order  of  one 
of  the  justices  of  the  Supreme  Court,  "  duly  "  appointed  receiver  upon  the 
application  of  a  judgment  creditor  of  B,  without  pleading  any  judgment  or 
proceeding  upon  which  such  appointment  was  or  could  be  made;  held,  that 
the  insertion  of  the  word  "  duly  "  authorized  proof  on  the  trial  of  all  the  facts 
conferring  jurisdiction;  and,  further,  that,  upon  the  appointment  as  receiver, 
he  had  general  authority  to  commence  actions,  and,  having  such  general  power, 
he  could  select  his  tribunal,  and  was  not  confined  to  the  court  in  which  he  was 
appointed.     Rochwell  v.  Merwin,  45  IT.  T.  166. 

A  receiver  appointed  in  supplementary  proceedings  under  the  Code  of  Civil 
Procedure  is  vested  with  the  legal  title  to  all  the  personal  property  of  the 
judgment  debtor;  he  also  represents  the  creditor  under  whose  judgment  he 
was  appointed,  and  has  the  same  right  the  creditor  possesses  to  prosecute 
actions  to  set  aside  all  transfers  of  property  made  by  the  debtor  to  defraud  his 
creditors. 

The  rights  of  the  receiver  in  this  respect  are  not  confined  to  the  property 
fraudulently  assigned;  he  may  follow  the  proceeds  of  the  sale  thereof  in  the 
possession  of  any  person  not  a  hona  fide  owner  or  holder.  Mandeville  v. 
Avery,  124  IST.  Y.  376,  rev'g  57  Hun,  78. 

The  receiver  cannot  maintain  an  action  to  set  aside  a  former  transfer  as 
fraudulent,  as  he  only  acquires  title  to  the  property  of  the  debtor  then  owned 
by  him.     Metcalf  v.  Del  Valle,  64  Him,  245,  46  St.  Eep.  195,  19  Supp.  16. 

The  receiver  can  only  recover  so  much  of  the  property  of  the  debtor  fraudu- 
lently transferred  as  will  satisfy  the  creditors  at  whose  instance  he  is  ap- 
pointed. The  transfer  is  good  as  against  the  debtor  and  all  creditors  who  take 
no  steps  to  set  it  aside.     Bodwich  v.  MencTc,  40  E".  Y.  383. 

A  receiver  appointed  in  supplementary  proceedings  cannot  recover  judg- 
ment for  more  of  the  proceeds  of  a  fraudulent  conveyance  than  equals  the 
judgment  he  represents  and  the  expenses  of  the  receivership  and  refierence. 
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Stiefel  V.  Berlin,  28  App.  Div.  103,  51  Supp.  147,  85  St.  Eep.  147.  A  re- 
ceiver appointed  in  supplementary  proceedings  takes  title  to  endowment  poli- 
cies payable  to  the  debtor  or  his  estate.  Reynolds  v.  ^tna  Ins.  Co.,  28  App. 
Div.  591,  51  Supp.  446,  85  St.  Eep.  446. 

An  action  in  equity  to  compel  a  person  to  account  and  pay  over  funds  and 
securities  of  a  judgment  debtor  may  be  maintained  by  a  receiver  appointed  in 
supplementary  proceedings  where  such  receiver  has  acquired  title  thereto. 
Armstrong  v.  McLean,  153  N.  Y.  490,  rev'g  92  Hun,  397,  36  Supp.  764. 

A  receiver  appointed  in  proceedings  supplementary  to  execution  may  main- 
tain an  equitable  action  against  the  mortgage  of  chattels  to  set  aside  the  mort- 
gage. Brunnemer  v.  Cooh  &  Bernheimer  Co.,  180  N.  Y.  188,  modifying  89 
App.  Div.  406,  85  Supp.  954. 

A  receiver  in  supplementary  proceedings  is  the  receiver  of  the  property  of 
the  judgment  debtor  only  and  is  not  entitled  to  receive  any  right  of  action  be- 
longing to  the  judgment  creditor,  nor,  although  he  is  authorized  to  bring  an 
action  to  set  aside  fraudulent  transfers,  can  he  represent  the  judgment  creditor 
to  the  extent  of  bringing  an  action  at  law,  even  if  the  judgment  creditor 
might  have  brought  one,  to  recover  damages  for  a  fraudulent  conspiracy  to 
prevent  the  collection  of  his  debt,  carried  into  effect  before  the  proceedings 
were  commenced  which  resulted  in  his  appointment.  Ward  v.  Peirie,  157 
N".  Y.  301,  aff'g  92  Hun,  605,  36  Supp.  940. 

Where  a  bond  given  by  a  receiver  appointed  in  supplemental  proceedings 
is  defectively  executed,  the  remedy  of  one  against  whom  he  brings  an  action 
is  by  motion  to  have  the  bond  made  to  comply  with  the  statute.  'Livingston  v. 
Eaton,  90  App.  Div.  251 ;  aff'd,  184  N.  Y.  610. 

It  was  held  in  Branch  v.  Harrington,  49  How.  196;  Cummings  v.  Egerton, 
9  Bosw.  484,  that  the  receiver  should  not  employ  the  attorney  of  the  judgment 
creditor.     These  decisions  are  overruled  by  Baker  v.  Van  Epps,  60  How.  79. 

A  receiver  in  proceedings  supplementary  to  an  execution  may  employ  the 
attorney  of  the  party  for  whose  benefit  the  proceedings  are  instituted.  Matter 
of  McMahon  v.  8hary,  62  Misc.  236,  114  Supp.  852. 

A  receiver  may  without  impropriety  be  represented  by  the  attorney  of  a 
party,  unless  the  interests  of  the  receiver  and  such  party  are  adverse.  Smith 
V.  The  New  York  Consolidated  Stage  Co.,  18  Abb.  419  (420.) 

The  receiver  may  be  required  to  give  security  for  costs  where  bad  faith  in 
commencing  the  action  is  shown.  Kimherly  v.  Goodrich,  22  How.  424 ;  Jen- 
kins V.  Stowe,  2  Law  Bull.  37;  Smith  v.  Clarke,  1  Law  Bull.  83;  Welch  v. 
Bogeri,  3  Wkly.  Dig.  402 ;  Briggs  v.  Vandenburgh,  22  K  Y.  467.  He  may 
be  required  to  give  security  after  obtaining  leave  to  sue.  See  section  3271. 
The  court  rules  prescribe  the  procedure  by  a  receiver  on  bringing  suit. 

A  receiver  in  proceedings  supplementary  to  execution  has  no  power  to 
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maintain  an  action  at  law  for  property,  or  the  proceeds  of  property,  of  the 
debtor,  taken  and  sold  by  the  mortgagee  under  a  chattel  mortgage  made  by  the 
debtor,  but  which  was  neither  filed  when  given  nor  accompanied  by  an  im- 
mediate change  of  possession,  where  the  taking  and  sale  of  the  mortgaged 
property  were  consummated  before  the  appointment  of  the  receiver  or  the 
recovery  of  the  judgment  on  which  he  was  appointed,  and  at  the  time  of  the 
execution  of  the  mortgage  and  of  the  sale  the  creditor  represented  by  the  re- 
ceiver was  a  general  creditor  of  the  mortgagor,  having  no  attachment  or  judg- 
ment. 

In  such  a  case,  the  receiver's  remedy  is  by  an  action  in  equity  to  set  aside 
the  transfer  of  the  debtor's  property,  if  it  was  in  fraud  of  creditors.  The  act 
"  to  declare  and  extend  the  powers  of  executors,  assignees,  receivers  and  other 
trustees"  (L.  1858,  chap.  314;  L.  1894,  chap.  740),  does  not  apply  to 
receivers  appointed  in  proceedings  supplementary  to  execution.  Stephens  v. 
Meriden  Britannia  Co.,  160  'N.  Y.  178,  rev'g  13  App.  Div.  268,  43  Supp.  226. 

The  interest  of  a  cestui  que  trust  cannot  be  reached  by  the  receiver  except 
by  action.  Scott  v.  Nevins,  6  Duer,  172.  See  sections  1879  to  2463.  Where 
a  trust  is  created  in  favor  of  the  creditors  of  one  praying  the  consideration  of 
lands  which  are  'Conveyed  to  another,  the  receiver  is  not  the  representative  of 
the  creditor  in  respect  to  it.  See  Wood  v.  Robinson,  22  JST.  Y.  564;  McCart- 
ney V.  Bostivich,  32  IST.  Y.  53 ;  Undenvood  v.  Sutcliffe,  77  N.  Y.  58.  The  re- 
ceiver may  be  substituted  as  plaintiff  in  a  pending  suit  brought  by  the  debtor. 
Matter  of  Waldo,  6  Abb.  IST.  C.  307.  But  it  is  a  matter  of  discretion  and  not 
of  right.     I)v  re  Application  of  Lansing,  17  Wkly.  Dig.  288. 

Where,  in  pursuance  of  an  order  appointing  a  receiver  in  proceedings  sup- 
plementary to  execution  against  a  widow  who  was  entitled  to  dower,  but  which 
had  not  been  assigned  to  her,  she  conveyed  her  dower  interest  to  the  receiver, 
he  having  complied  with  the  conditions  of  section  2468  for  the  vesting  of  the 
property  of  the  judgment  debtor  in  him,  he  was  held  entitled  to  maintain  an 
action  to  admeasure  the  dower  in,his  name  as  receiver.  Payne  v.  Becher,  87 
N.  Y.  154,  rev'g  22  Hun,  28.  But  cannot,  it  seems,  bring  partition.  Payne 
V.  BecTcer,  supra;  DuBois  v.  Cassidy,  75  N.  Y.  299  ;  Miller  v.  Levy,  46  Super. 
Ct.  207.     Contra.,  Powelson  v.  Reeve,  2  Wkly.  Dig.  375. 

Where  a  mortgagee  sells,  under  a  chattel  mortgage,  more  property  than  is 
sufficient  to  pay  the  mortgage  debt,  bids  the  same  in  himself,  and  takes  pos- 
session, claiming  the  property  under  this  title,  the  mortgagor  may  elect  to 
treat  the  entire  sale  as  valid,  or  to  regard  the  amount  for  which  the  property 
sold  in  excess  of  the  indebtedness  secured  as  unpaid  purchase  money  in  the 
hands  of  the  mortgagee,  and  a  receiver  of  the  mortgagor,  appointed  in  supple- 
mentary proceedings,  may  maintain  an  action  against  the  mortgagee  to  recover 
such  surplus.     Davenport  v.  McChesney,  86  IsT,  Y.  242. 
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A  persoii  whose  appointment  as  receiver  in  supplementary  proceedings  is  in- 
valid because  the  proceedings  were  brought  before  the  issue  of  an  execution 
against  the  property  of  the  debtor  should  not  be  permitted  to  set  aside  as  void 
an  assignment  made  by  the  judgment  debtor  of  a  claim  against  a  village. 
Bannigan  v.  Village  of  Nyack,  25  App.  Div.  150,  49  Supp.  199.      ' 

If  a  receiver  delays  tv70  years  aftet  a  transfer  of  property  by  the  judgment 
debtor,  he  cannot  enjoin  the  suit  of  another  judgment  creditor  vs^ho  has  begun 
to  set  aside  the  transfer,  as  by  such  delay  he  is  guilty  of  laches.  First  Nat. 
Bank  of  Rondout  v.  Navarro,  43  St.  Eep.  813,  17  Supp.  900.  Where  a  re- 
ceiver asks  an  injunction  to  restrain  the  disposition  of  money  in  a  bank,  his 
complaint  should  state  the  amount  of  the  claim  or  make  allegations  showing 
that  the  matter  should  be  heard  in  equity.  Hughes  v.  McKenzie,  39  St.  Eep. 
31,  14  Supp.  352.  A  judgment  creditor  who  brought  the  first  action  to  set 
aside  a  transfer  of  property  by  the  judgment  debtor  has  a  preference  over  a 
receiver  and  all  other  creditors,  and  is  not  a  necessary  or  proper  party  to  an 
action  brought  for  the  same  purpose  by  the  receiver.  Metcalf  v.  Del  Valle, 
64  Hun,  245,  46  St.  Eep.  105,  19  Supp.  16. 

Where  a  chattel  mortgage  is  void  as  to  creditors  because  it  was  not  filed,  a 
receiver  in  supplementary  proceedings  may  bring  an  action  to  set  aside  the 
mortgage  and  recover  the  property  or  its  value.  Stephens  v.  Perrine,  143  N. 
Y.  481,  62  St.  Eep.  843.  Where  a  cause  of  action  was  assigned  by  a  debtor 
before  the  commencement  of  supplementary  proceedings,  a  receiver  in  such 
proceedings  thereafter  appointed  cannot  be  substituted  in  place  of  the  judg- 
ment debtor  in  an  action  brought  by  the  latter.  Charlier  v.  Sagimxw  Steel 
S8.  Co.,  7  App.  Div.  609,  40  Supp.  278. 

Proof  of  the  title  of  the  judgment  debtor  six  months  before  the  appoint- 
ment of  the  receiver  does  not  in  an  action  of  replevin  overcome  the  presump- 
tion of  the  defendant's  ownership  arising  through  possession  of  the  title. 
Wheeler  v.  Vanderveer,  88  Hun,  233,  68  St.  Eep.  721,  34  Supp.  799.  As  a 
cause  of  action  for  trespass  to  real  estate  is  assignable  it  passes  to  a  receiver  in 
supplementary  proceedings.  Bennett  v.  Woolfolh,  80  Hun,  390,  62  St.  Eep. 
55,  30  Supp.  328. 

The  receiver  of  a  physician  may  sue  on  the  accounts  owing  to  the  physician, 
and  subpoena  the  debtor  as  a  witness,  but  the  physician  cannot  be  compelled  to 
turn  over  his  account-books  to  the  receiver.  Kelly  v.  Levy,  29  St.  Eep.  659, 
8  Supp.  849. 

A  receiver  in  supplementary  proceedings  cannot  maintain  an  action  to  reach 
surplus  income  from  the  trust  in  favor  of  the  debtor  created  by  a  person  other 
than  such  judgment  debtor.  The  power  to  proceed  against  such  surplus  trust 
fund  is  solely  in  the  judgment  creditor  in  a  direct  action.  Levey  v.  Bull,  47 
Hun,  350. 
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A  receiver  of  the  property  of  a  sheriff  cannot  maintain  an  action  on  an 
under-sheriff's  bond,  for  the  under-sheriff's  failure  to  pay  over  moneys  col- 
lected, in  the  absence  of  proof  that  the  sheriff  has  made  good  the  default,  as 
the  sheriff's  right  to  receive  the  money  is  official,  -and  not  an  individual  right. 
Norcross  v.  Eollingsworfh,  83  Hun,  127,   64  St.  Eep.  264,  31  Supp.   627. 

A  receiver  cannot  recover  judgment  for  more  of  the  proceeds  of  a  fraudulent 
conveyance  than  equals  the  judgment  he  represents  together  virith  the  expenses 
of  receivership  and  reference.  Stiefel  v.  Berlin,  28  App.  Div.  103,  51  Supp. 
147,  27  Civ.  Pro.  216. 

In  determining  whether  the  purchaser  of  notes  for  a  valuable  consideration 
and  vpithout  notice  of  the  pendency  of  supplementary  proceedings  against  the 
holder  was  a  purchaser  in  good  faith  within  the  exception  of  the  statute  as  to 
the  relation  back  of  the  title  of  the  receiver,  the  fact  that  the  notes  were  past 
due  is  at  most  a  circumstance  to  be  considered  on  that  question  and  the  rule 
of  the  law  merchant  is  not  controlling.  Matter  of  Clover,  154  N.  Y.  443,  48 
K  E.  Eep.  892,  aff'g  8  App.  Div.  556,  40  Supp.  886. 

It  is  discretionary  with  a  receiver  in  supplementary  proceedings  whether  he 
will  recognize  and  enforce  a  lease  held  by  his  judgment  debtor.  Matter  of 
Witte,  45  Misc.  336,  90  Supp.  444. 

Where  an  order  is  granted  substituting  a  receiver  for  a  judgment  debtor, 
as  plaintiff  in  an  action,  it  should  provide  for  the  protection  of  such  rights 
as  the  attorney  for  the  plaintiff  may  have,  and  such  attorney  should  be  per- 
mitted to  actively  continue  in  the  litigation  if  he  so  elects,  in  order  that  he 
may  care  for  his  interests  therein.  Fitzpatrich  v.  Moses,  34  App.  Div.  242, 
54  Supp.  426. 

A  receiver  in  supplementary  proceedings  is  a  proper  party  defendant  in  a 
foreclosure  action.  Voight  v.  Schench,  54  Hun,  648,  28  St.  Eep.  2,  7  Supp. 
864. 

A  receiver  cannot  be  compelled  in  another  action,  to  which  neither  he  nor 
the  creditor  was  a  party,  to  pay  over  money  received  by  him  as  property  of 
the  debtor,  nor  should  he  be  directed  to  pay  over  moneys  without  deducting  for 
his  commissions  and  expenses.  Gelston  v.  Syracuse  Savings  Bank,  29  Hun, 
594. 

ARTICLE  XIX. 

RECEIVER  SUBJECT  TO  CONTROL  OF  COURT.     §  2471. 
§  2471.     Receiver  to  be  subject  to  control  of  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to  the  direction  and  control 
of  the  court  out  of  which  the  execution  was  issued.  Where  an  order  has  been  made,  ex- 
tending a  receivership  to  a  special  proceeding  founded  upon  a  subsequent  judgment,  the  con- 
trol over,  and  direction  of,  the  receiver,  with  respect  to  that  judgment,  remain  in  the  court 
to  whose  control  and  direction  he  was  originally  subject. 

It  is  the  bounden  duty  of  a  receiver  to  conform  to  the  order  of  the  court. 
Lane  v.  Lutz,  1  Keyes,  203. 
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A  receiver  is  an  officer  of  the  court  and  is  bound  to  obey  its  directions  and 
is  subject  in  the  general  discharge  of  its  duties  to  its  control.  It  can  direct  and 
control  him  as  to  the  time  when  and  the  place  where  and  the  manner  in  which 
a  sale  should  be  made,  and  as  to  the  terms  thereof.  Syracuse  Savings  BTc.  v. 
S.,  C.  &  N.  Y.  R.  B.  Co.,  88  N.  Y.  110. 

A  receiver  in  supplementary  proceedings  is  an  officer  of  the  court,  and  the 
money  in  his  hands  is  in  custodia  legis  for  whoever  can  make  title  to  it.  The 
receiver  is  but  the  creature  of  the  court  and  the  claims  of  a  third  party  to  the 
funds  in  his  hands  must  be  determined  upon  motion  by  the  court.  Brein  v. 
Light,  37  Misc.  771,  76  Supp.  935. 

If  a  conveyance  is  necessary  to  enable  a  receiver  to  acquire  title  or  posses- 
sion to  property,  the  court  which  has  jurisdiction  of  the  judgment  debtor  may 
compel  him  to  make  such  conveyance.  It  has  this  inherent  power.  Chautau- 
qua Bank  v,  Eiseley,  19  IST.  T.  374. 

The  court  will  control  the  action  of  the  receiver  as  to  the  disposition  of  the 
property  which  comes  into  his  hands.  Wardell  v.  Leavenworth,  3  Edw.  244. 
But  it  will  not  enjoin  the  receiver  from  taking  possession  of  the  debtor's  prop- 
erty in  a  separate  action.  Van  Rensselaer  v.  Emery,  9  How.  135.  Nor  to 
pay  over  trust  funds  to  the  creditors.  Genet  v.  Fowler,  18  How.  50.  Or  to 
distribute  funds  for  which  he  may  be  held  liable.  Morris  v.  Ililer,  57  How. 
322.  The  court  will  only  entertain  an  application  for  the  removal  of  a  re- 
ceiver on  notice.  Bruns  v.  Stewart,  etc.,  Co.,  31  Hun,  195;  Rogers  v.  Corn- 
ing, 44  Barb.  229.  The  employment  of  the  debtor  as  his  agent  to  make  col- 
lections is  not  ground  for  removal.  Ross  v.  Bridge,  24  How.  163.  An  order 
removing  a  receiver  on  the  ground  of  collusion  with  the  judgment  debtor  is 
not  appealable  to  the  Court  of  Appeals.     Connolly  v.  Kvetz,  68  N.  Y.  620. 

A  motion  to  set  aside  an  order  appointing  a  receiver  is  properly  made  to 
the  court  and  not  to  a  judge.  Lippincott  v.  Westray,  6  Civ.  Pro.  74.  As  to 
power  of  judge  to  accept  resignation  of  receiver,  see  Wing  v.  Disse,  15  Hun, 
190,  and  section  715,  which  provides  for  such  a  contingency.  The  rule  under 
the  old  Code  was  that  where  the  receivership  had  been  extended  the  receiver 
would  be  subject  to  the  control  of  the  court  upon  whose  execution  he  was  first 
appointed.  Binks  v.  Potter,  21  How.  469.  After  appointment  authority  of 
a  judge  over  receiver  ceases,  and  he  can  only  be  compelled  to  account  by  the 
court.  Pool  V.  Safford,  14  Hun,  369 ;  Tillotson  v.  Wolcott,  48  N.  Y.  188 ; 
Lane  v.  Lutz,  1  Keyes,  203.    Contra,  Webster  v.  Hobhie,  13  How.  382. 

By  the  provisions  of  section  2471  of  the  Code  a  receiver  in  supplementary 
proceedings  is  subject  to  the  direction  and  control  of  the  court  out  of  which  the 
execution  issued ;  and,  although  a  justice  of  the  City  Court  of  the  city  of  New 
York  may  entertain  proceedings  supplementary  to  execution  based  upon  a 
judgment  recovered  in  the  Municipal  Court,  a  transcript  of  which  has  been 
filed  in  the  office  of  the  clerk  of  the  county  of  New  York,  after  the  appoint- 
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ment  of  a  receiver  the  City  Court  has  no  jurisdiction  of  an  application  for  his 
discharge.     People  ex  rel.  OoUubier  v.  Lynch,  72  Misc.  458. 

A  receiver  was  appointed  in  proceedings  supplementary  to  execution  against 
the  assignment  of  a  contract  for  the  furnishing  of  goods  to  the  government, 
on  judgments  in  favor  of  other  creditors  than  those  to  whom  the  contract  had 
been  assigned.  After  notice  of  the  assignment  he  received  payment  from  the 
government  for  goods  which  the  assignee  of  the  contract  had  furnished,  and  of 
his  own  motion  applied  it  upon  the  judgment  under  which  he  had  his  appoint- 
ment; held,  that  he  could  be  compelled  in  the  court  which  appointed  him  to 
account  and  refund  the  amount  to  the  assignee.  Matter  of  Hone,  153  JST,  Y. 
522,  affg  5  App.  Div.  619,  41  Supp.  1118. 

The  court  should  not  direct  the  receiver  to  sell  a  cause  of  action  which  be- 
longs to  the  judgment  debtor  and  to  enforce  which  such  debtor  has  instituted 
an  action  through  an  attorney  who  has  a  lien  thereon  for  his  services,  which 
is  prior  to  and  exceeds  in  amount  the  judgment  creditor's  action,  as  by  so  doing 
the  attorney's  claim  might  be  jeopardized;  but  if  the  creditor  fears  that  the 
interests  of  the  creditors  are  endangered  he  may  apply  to  be  made  a  party. 
Matter  of  Paiterson,  12  App.  Div.  123,  42  Supp.  495. 

Where  a  contestant  owned  a  valid  assignment  of  a  portion  of  a  note  held 
by  plaintiff,  who  brought  suit  thereon  in  her  own  name,  and,  after  recovering 
judgment,  a  certain  sum  thereon  was  paid  to  a  receiver  appointed  in  proceed- 
ings supplementary  to  execution,  such  receiver,  having  notice  of  contestant's 
right  before  the  money  was  paid  over  to  plaintiff,  was  not  relieved  from  re- 
sponsibility because  he  acted  in  good  faith,  but  if  there  was  a  doubt  as  to 
contestant's  claim,  the  receiver  should  have  applied  for  instructions  from  the 
court.     Barnes  v.  Courtright,  37  Misc.  60,  74  Supp.  203. 

Where  it  appears  that  personal  property  will  bring  more  sold  at  private  than 
at  public  sale,  a  receiver  in  supplementary  proceedings  will  be  permitted  to 
■sell  at  private  sale.  A  vested  right  in  real  estate  must  be  sold  under  execution 
and  not  in  supplementary  proceedings.  Monolithic  Drain  &  Conduit  Co.  v. 
Deiusnap,  41  Supp.  224,  25  Civ.  Pro.  380. 

A  receiver  in  supplementary  proceedings  is  an  olficer  of  the  court  that  has 
appointed  him  the  same  as  other  receivers.  The  funds  that  come  to  his  hands 
are  in  the  custody  of  the  court  and  subject  to  its  order  and  direction.  If  the 
receiver  undertakes  to  determine  for  himself  that  the  fund  belongs  to  the 
creditors  in  the  judgments  under  which  he  is  appointed,  in  preference  to  other 
parties  who  claim  it  and  of  whose  claims  he  has  notice,  he  makes  the  distribu- 
tion at  his  peril.  It  is  his  duty  when  parties  other  than  the  creditors  which 
he  represents  make  a  claim  upon  him  for  the  fiind  or  any  part  of  it,  to  take 
the  advice  and  direction  of  the  court.  When  upon  his  own  motion  he  pays  the 
fund  to  creditors  not  entitled  to  it  as  against  other  claimants,  he  must,  upon 
an  accounting,  be  able  to  justify  his  conduct.  Matter  of  Hone,  153  N".  Y.  522 
(527). 
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The  statute  providing  for  review  of  assessments  by  certiorari  was  passed  in 
1880  and  subsequently  became  part  of  the  Tax  Law  of  1896,  as  amended  from 
time  to  time.  It  was  re-enacted  as  part  of  article  13  of  the  Tax  Law  (Cons. 
Laws)  in  1909.  In  the  meantime  the  provisions  of  the  act  were  made  ap- 
plicable to  the  review  of  assessments  of  special  franchises.  The  provisions 
relative  to  this  topic  are  now  section  46  and  section  47  of  the  Tax  Law  by 
virtue  of  which  the  assessment  of  special  franchises  may  be  reviewed  in  the 
manner  prescribed  by  article  13  with  the  same  force  and  eflFect  as  if  the  assess- 
ment had  been  made  by  local  assessors. 

The  provisions  of  the  charter  of  the  city  of  New  York  are  similar  to  those 
in  the  Tax  Law  but  not  precisely  the  same,  and  the  provisions  of  that  charter 
must  be  referred  to  and  complied  with  in  cases  arising  in  that  city.  See  sec- 
tion 906,  charter  of  New  York  city. 

The  charters  of  Buffalo,  Rochester,  and  Syracuse  and  other  cities  also  con- 
tain special  provisions  with  reference  to  this  subject. 

ARTICLE  L 

NATURE  OF  THE   PROCEEDING   AND   WHEN    AVAILABLE. 

The  provisions  of  the  Code  of  Civil  Procedure  govern  as  to  the  four  months' 
time  within  which  such  a  writ  may  be  issued,  but  as  to  all  proceedings  relating 
to  the  mode  and  scope  of  the  review  of  assessments,  alleged  to  be  erroneous 
for  excessive  valuation  or  inequality,  the  provisions  of  the  Tax  Law  are  con- 
trolling and  exclusive.  People  ex  rel.  Kendall  v.  Feitner,  51  App.  Div.  196, 
64  Supp.  675. 
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Note  the  distinction  between  the  general  statutory  writ  of  certiorari  regu- 
lated by  the  Code  and  the  certiorari  to  review  assessment  which  is  created  by 
special  statute,  and  in  which  a  redetermination  of  all  questions  of  fact  upon 
evidence  taken  by  the  Special  Term  or  under  its  direction  may  be  had.  See 
People  ex  rel.  Moinhattan  B.  Co.  v.  Barher,  152  JST.  Y.  430. 

Formerly  the  review  of  an  assessment  could  not  always  be  had  on  certiorari, 
for  the  writ  did  not  review  any  intermediate  decision,  but  only  a  final  deter- 
mination, i.  e.,  the  levy  of  the  tax.  But  by  the  act  of  1880  is  given  the  power 
to  review  the  valuation,  or  the  legality  of  placing  the  property  on  the  rolls. 
People  ex  rel.  Spencer  v.  Village  of  New  Bochelle,  83  Hun,  185,  31  Supp. 
592,  64  St.  Eep.  146. 

The  act  of  1880  entirely  revolutionized  the  law  as  to  the  right  to  review  the 
action  of  assessors  in  levying  assessments,  and  it  was  said,  in  People  v.  Smith, 
24  Hun,  67,  in  commenting  upon  that  act,  that  it  was  apparent  from  the  title 
of  the  act  itself  that  it  was  intended  to  give  relief  against  certain  wrongs, 
which  had  been  long  well  known  to  exist,  but  which  had  been  theretofore 
practically  remediless;  citing  as  an  illustration  of  the  proposition,  Youmans 
V.  Simmons,  1  Hun,  466. 

The  provisions  of  article  2  of  the  Tax  Law,  so  far  as  they  relate  to  the  re- 
view of  assessments  by  writ  of  certiorari,  are  substantial  re-enactments  of 
chapter  269  of  the  Laws  of  1880.  Previous  to  that  time  taxpayers  who  were 
illegally  or  erroneously  assessed  were  practically  without  redress,  it  being  held 
that  assessors  acted  judicially,  and  that  the  writ  of  certiorari  would  not  lie 
except  under  peculiar  circumstances.  The  Consolidated  Statutes  re-enact  the 
Tax  Law.  It  was  said  in  People  v.  Trustees  of  Ogdensiurgh,  48  N.  Y.  390, 
that  only  an  extraordinary  case  would  justify  the  review  on  certiorari  of  the 
determination  of  assessors  as  to  the  value  of  property  assessed. 

With  the  enactment  of  chapter  269,  of  the  Laws  of  1880,  there  was  created 
a  new  and  complete  system  for  reviewing  upon  certiorari,  and  for  thereby  cor- 
recting, the  errors  of  assessing  officers.  People  ex  rel.  Wallkill  Valley  B.  B. 
Co.  V.  Keator,  101  IST.  Y.  610.  It  rendered  inapplicable  the  provisions  of 
the  Code  of  Civil  Procedure,  relating  to  the  writ  of  certiorari  (People  ex  rel. 
Church  of  the  Holy  Communion  v.  Assessors,  106  N.  Y.  671 ;  Matter  of  Cor- 
win,  135  ]Sr.  Y.  245),  and  resumed  within  itself  the  remedies  available  to  a  tax- 
payer aggrieved  by  the  action  of  the  assessing  officers.  What  was  discre- 
tionary at  common  law  now  became  a  right.  That  act  became  the  only  au- 
thority for  the  review  of  errors  in  assessments  for  purposes  of  taxation.  It 
was  entitled  "An  act  to  provide  for  the  review  and  correction  of  illegal, 
erroneous,  or  unjust  assessments."  It  authorized  the  issuance  of  a  writ  to  re- 
view assessments  for  illegalities,  the  grounds  of  which  are  specified  in  the  peti- 
tion; or  which  are  alleged  to  be  erroneous  by  reason  of  overvaluation,  or  to 
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be  unequal,  "  in  that  the  assessment  has  been  made  at  a  higher  proportionate 
valuation  than  other  real  or  personal  property  on  the  same  roll  by  the  same 
officers."  Mercantile  Nat.  Bank  v.  Mayor,  etc.,  of  N.  Y.,  172  N.  Y.  35  (42), 
aff'g  50  App.  Div.  628,  63  Supp.  1111. 

There  are  three  writs  of  certiorari  •  first,  the  common-law  writ ;  second,  the 
statutory  writ  under  the  Code,  and  third,  a  special  statutory  proceeding  to  re- 
view questions  of  taxation,  which  may  be  designated  as  a  writ  of  review 
de  novo. 

The  first  brings  up  the  record  for  inquiry  into  regularity  and  jurisdiction, 
and  may  also  be  resorted  to  for  the  purpose  of  reviewing  criminal  proceed- 
ings ;  in  which  case  it  permits  of  an  examination  of  the  evidence  to  determine 
whether  the  proof  is  sufficient  to  warrant  the  detention  of  the  relator. 

The  second  brings  up  both  record  and  proceedings,  and  not  only  permits  an 
inquiry  into  the  jurisdiction  and  regularity  but  also  a  consideration  of  the 
evidence,  both  as  to  errors  committed,  and  as  to  the  sufficiency  of  the  testimony 
to  sustain  the  action  of  the  inferior  tribunal. 

The  last  embraces  all  that  is  contained  in  the  other  two;  but  in  addition 
authorizes  a  rehearing  of  the  question  at  issue  and  the  introduction  of  addi- 
tional proofs  bearing  thereon. 

In  the  first  two  writs  the  return  of  the  person,  officer,  or  body  to  whom  the 
writ  is  addressed  is  conclusive  upon  all  questions  of  fact  stated  therein.  Upon 
the  last-named  writ  the  petition  of  the  relator  and  the  return  of  the  commis- 
sioners are  regarded  simply  as  pleadings  in  the  proceeding.  People  ex  rel. 
Citizens'  L.  Co.  v.  Feitner,  81  App.  Div.  118,  81  Supp.  73. 

This  writ  is  not  given  to  the  relator  for  the  purpose  of  attacking  the  system 
of  mating  assessments,  except  so  far  as  the  application  of  that  system  works 
injustice  to  him.  The  only  question  is  whether  the  particular  assessment  has 
been  made  as  required  by  the  statute,  and  whether,  when  so  made,  it  over- 
values his  property  absolutely,  or  as  compared  with  other  similar  property  on 
the  same  roll.  People  ex  rel.  Washington  Building  Co.  v.  Feitner,  49  App. 
Div.  385  (387),  63  Supp.  532;  aff'd,  163  JSL  Y.  384. 

The  act  of  1880  gave  an  entirely  new  relief.  It  provided  not  alone  for  a 
mere  review  of  the  action  of  the  assessors,  but  for  the  examination  of  the 
whole  matter,  and  for  what  was  practically  a  new  assessment  by  the  Supreme 
Court  in  case  the  relator  showed  that  he  was  aggrieved.  It  provided  for  a  re- 
hearing upon  new  evidence,  and  the  return  of  the  assessors  is  not  conclusive 
in  the  matter.     People  ex  rel.  D.  &  H.  Canal  Co.  v.  Becker,  54  Hun,  1. 

The  act  of  1880  does  not  apply  to  assessments  for  local  improvements,  but 
to  a  tax  imposed  upon  the  whole  body  of  taxpayers  for  some  general  pur- 
pose of  taxation.  The  objection  to  a  writ  issued  to  review  a  local  tax  is  not 
waived  by  a  return  to  it  as  the  defect  goes  to  its  very  foundation,  nor  wiU 
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the  fact  that  a  motion  to  quash  the  writ  has  been  denied  prevent  the  objec- 
tion.   People  V.  Common  Council,  38  Hun,  7. 

The  character  of  the  writ  has  not  been  changed  by  the  statutory  provisions 
providing  for  a  review  of  the  assessment  upon  the  petition  of  the  person 
assessed ;  it  is  simply  applied  to  a  new  purpose  and  modified  only  so  far  as  is 
necessary  to  accomplish  the  review  desired.  While  it  gives  redress  against 
erroneous  as  well  as  against  illegal  assessments,  it  still  contemplates  an  assess- 
ment made  by  the  proper  officers,  which,  while  illegal  in  some  respects,  is  not 
altogether  void.  People  ex  rel.  B.,  L.  &  TF,  v.  Parker,  117  IST.  Y,  86,  26  St. 
Eep.  698.  This  rule  is  applied  in  Vanderventer  v.  Long  Island  City,  139 
X.  Y.  133. 

Certiorari  to  review  assessment  is  not  an  action  in  any  of  its  essential 
features,  but  is  a  special  proceeding,  is  necessarily  governed  by  the  rules 
peculiarly  adapted  to  such  proceedings,  and  not  by  analogies  of  pleadings 
either  at  common  law  or  in  equity  actions.  People  ex  rel.  Dexter  v.  Palmer, 
86  Hun,  513;  afE'd,  148  F.  Y.  732. 

The  special  statutory  writ  differs  from  its  predecessors  in  one  remarkable 
respect,  in  that  it  permits  a  redetermination  of  all  questions  of  fact  upon  evi- 
dence, taken  in  part  at  least,  by  the  Special  Term,  or  under  its  direction.    The 
"  provision  that  testimony  may  be  taken  in  the  judicial  proceeding  which  the 
act  authorizes,  implies  that  the  judicial  tribunal  shall  examine,  consider  and 
give  due  effect  to  the  same  in  determining  the  question  of  illegality  or  errone- 
ous overvaluation  or  other  isstie  of  fact  arising  upon  the  petition  and  return; 
in  short,  that  the  judicial  tribunal  shall  deal  with  the  testimony  as  courts 
deal  with  evidence,  and  not  in  the  manner  of  mere  administrative  tribunals 
like  a  board  of  tax  commissioners."     What  is  called  a  review  may  thus  be- 
come a  proceeding  in  the  nature  of  a  new  trial.     The  return  is  not  conclusive, 
as  in  the  common-law  and  Code  writs.     The  petition  is  regarded  as  the  com- 
plaint, the  return  as  the  answer,  and,  in  deciding  the  issues  joined  thereby, 
the  court  may  call  witnesses  to  its  aid  and  their  testimony  becomes  a  part  of 
the  proceedings  upon  which  the  determination  of  the  court  is  to  be  made. 
That  determination  is  a  revaluation  and  it  may  be  a  different  valuation  of  the 
property  assessed.     Thus,  the  writ  under  consideration  may  be  a  writ  of  re- 
view, merely,  and  hence  properly  called  a  writ  of  certiorari,  and  it  may  be  in 
the  nature  of  a  venire  de  novo,  and  utterly  foreign  in  function  to  the  writ  of 
certiorari  as  known  in  the  history  of  the  law.    People  ex  rel.  Manhattan  B,  B. 
Co.  V.  Barker,  152  N.  Y.  417  (430-432),  rev'g  6  App.  Div.  356. 

It  seems  the  act  of  1880,  authorizing  writs  of  certiorari  to  review  assess- 
ments, furnishes  an  adequate  remedy  to  the  dissatisfied  taxpayer,  and  confines 
him  to  that  remedy  in  all  cases  where  the  illegality  complained  of  consists, 
not  in  the  lack  of  jurisdiction,  but  in  the  commission  of  errors  on  the  part  of 
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the  taxing  officers,  vitiating  the  assessment  and  laying  it  open  to  cancellation 
or  reversal.    United  States  Trust  Co.  v.  Mayor,  etc.,  of  N.  Y.,  144  N.  Y.  488. 

The  power  exists  in  the  Supreme  Court  to  issue  a  common-law  vwit  of 
certiorari,  to  review  an  assessment  for  taxation  on  the  ground  of  lack  of 
jurisdiction,  because  of  the  non-residence  of  the  person  assessed,  and  it  was 
not  taken  away  by  the  provisions  of  the  General  Tax  Law,  section  250. 
People  ex  rel.  Bendrock  Power  Co.  v.  Feitner,  41  App.  Div.  544,  58  Supp. 
648. 

The  statute  prescribes  the  mode  of  certiorari  for  the  review  of  assessments 
illegal,  erroneous,  or  unequal.  This  mode  furnishes  an  adequate  remedy  to 
the  taxpayer  to  correct  the  errors  of  the  taxing  officers,  and  no  doubt  was  in- 
tended by  the  Legislature  to  be  the  exclusive  remedy;  but  where  there  is  a 
want  of  jurisdiction  in  the  taxing  officer  over  the  person  and  subject-matter  to 
impose  a  tax,  the  assessment  is  void  and  the  jurisdictional  defect  may  be 
raised  in  any  proceeding  to  collect  the  tax.  Matter  of  City  of  Rochester  v. 
Bloss,  T7  App..  Div.  28,  30;  aii'd,  173  N.  Y.  646. 

Formerly  where  a  tax  was  void  for  want  of  jurisdiction  and  there  was  no 
other  adequate  remedy  it  could  be  struck  from  the  rolls  by  mandamus;  but 
now  a  remedy  by  certiorari  is  provided  in  the  Tax  Law  (L.  1896,  chap.  908), 
which,  however,  is  not  exclusive,  and  the  common-law  writ  of  certiorari  may 
also'  in  such  case  be  invoked  for  the  cancellation  of  the  tax.  People  ex  rel. 
Powder  Co.  v.  Feitner,  41  App.  Div.  544 ;  People  ex  rel.  Kendall  v.  Feitner, 
51  App.  Div.  196  (200) ;  People  ex  rel.  Cochrane  v.  Feitner,  44  App.  Div. 
239  (241) ;  Pemple  ex  rel.  N.  Y.  &  II.  R.  R.  Co.  v.  Tax  Board,  55  App.  Div. 
544;  Dale  v.  City  of  N.  Y.,  71  App.  Div.  227,  75  Supp.  576. 

The  remedy  to  review  an  assessment  for  the  purposes  of  taxation  which  is 
illegal,  erroneous,  and  unequal,  is  by  certiorari  under  section  250  of  the  Gen- 
eral Tax  Law  (L.  1896,  chap.  908),  or  under  section  2120  of  the  Code  of 
Civil  Procedure;  after  the  expiration  of  the  time  within  which  the  remedy 
by  certiorari  may  be  invoked,  the  aggrieved  person  will  not  be  granted  a  per- 
emptory writ  of  mandamus  directing  the  cancellation  of  the  assessment,  but 
he  will  be  left  to  whatever  remedy  he  may  have  in  equity  or  at  law.  People 
ex  rel.  Cochrane  v.  Feitner,  44  App.  Div.  239,  60  Supp.  614. 

The  court  distinguishes  between  the  common-law  writ  and  the  statutory 
writ  of  certiorari  to  review  illegal  assessments,  and  holds  that  the  granting  of 
the  statutory  writ  is  not  a  matter  of  discretion,  but  the  petitioner  is  entitled 
thereto  as  a  matter  of  right.  Matter  of  Corwin,  135  IST.  Y.  248,  48  St.  Rep. 
239 ;  People  ex  rel.  C.  M.  I.  Co.  v.  The  Comrs,  144  IST.  Y.  487. 

The  right  of  a  taxpayer  to  review  an  assessment  by  certiorari  is  absolute  and 
not  a  matter  of  discretion,  and  he  may  show  that  the  assessment  is  invalid  for 
any  reason.  People  ex  rel.  Friendly  v.  Davenport,  119  App.  Div.  790,  104 
Supp.  332. 
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Certiorari  under  section  250  of  the  Tax  Law  is  a  matter  of  right  if  the  facts 
stated  in  such  section  are  set  forth  so  as  to  vest  the  court  with  jurisdiction. 
Matter  of  City  of  New  YorJc,  111  App.  Div.  811. 

Certiorari  under  the  statute  of  1880  will  not  issue  to  review  an  assessment 
void  on  its  face.  People  ex  rel.  Eckerson  v.  Zundel,  34  App.  Div.  626,  54 
Supp.  1112. 

A  writ  of  certiorari  pursuant  to  the  provisions  of  sections  290  and  291  of 
the  Tax  Law,  prescribing  the  procedure  for  the  review  of  assessments  for  taxa- 
tion, is, not  appropriate  for  the  review  of  an  act  that  is  ministerial  and  not 
judicial  in  its  character.  People  ex  rel.  Cqnsol.  W.  Co.  v.  Barrett,  68  Misc. 
59,  123  Supp.  421. 

When  a  board  of  village  assessors  has  jurisdiction  and  has  acted,  mandamus 
will  not  lie  to  compel  it  to  act  in  any  particular  way.  The  review  of  its  acts 
must  be  had  by  certiorari.  People  ex  rel.  Seelye  v.  Keefe,  119  App.  Div. 
713,  104  Supp.  154;  aff'd  on  opinion  below,  190  N.  Y.  555. 

The  proper  method  of  obtaining  relief  from  an  assessment  for  the  purpose 
of  taxation  which  is  void  for  lack  of  jurisdiction  on  the  part  of  the  assessing  , 
officer  is  by  a  writ  of  certiorari,  and  a  writ  of  mandamus  will  not  be  issued 
for  that  purpose.    People  ex  rel.  Bliss  v.  Feitner,  72  App.  Div.  45,  76  Supp. 
219. 

It  seems  that  the  provisions  of  section  820  ei  seq.  of  the  New  York  Con- 
solidation Act  still  further  restricted  the  right  of  a  taxpayer  in  the  city  of 
ISTew  York  to  sue  out  the  writ  to  the  cases  therein  provided.  Mercantile  Nat. 
Bank  v.  Mayor,  etc.,  of  N.  Y.,  172  K  Y.  35,  aff'g  50  App.  Div.  628,  63 
Supp.  1111. 

Certiorari  does  not  lie  to  review  an  assessment  not  alleged  to  be  void,  but 
merely  erroneous  as  to  amount,  when  the  relator  has  not  made  application  to 
the  tax  commissioner  for  a  correction  thereof  during  the  period  the  books  were 
open  for  that  purpose.     Illness  or  absence  is  no  excuse. 

Such  relator  cannot  avail  himself  of  the  provisions  of  section  897  of  the 
charter  of  the  city  of  New  York,  as  amended  by  the  Laws  of  1902,  chapter 
192,  which  allows  the  majority  of  the  board  of  taxes  and  assessments  to  cor- 
rect erroneous  assessments  when  the  person  aggrieved  was  ill  or  absent  during 
the  time  allowed  by  law  for  correction  of  assessments. 

It  seems  that  to  obtain  the  benefit  of  said  section,  the  proper  remedy  is 
mandamus  to  compel  the  board  to  act  on  the  assessment,  and,  if  the  decision 
be  erroneous,  to  review  the  same  on  certiorari.  People  ex  rel.  Chambers  v. 
Wells,  110  App.  Div.  336,  97  Supp.  333. 

While  the  provisions  of  the  Consolidation  Act  for  the  review  by  certiorari 
of  assessments  made  in  the  city  of  New  York  are  exclusive,  the  common-law 
writ  of  certiorari  for  that  purpose  having  been  superseded  thereby,  and  the 
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statute  affording  relief  only  where  an  assessment  is  illegal  or  erroneous  by 
reason  of  overvaluation,  a  court  of  equity  has  inherent  power  in  a  proper  case 
to  restrain  the  collection  of  the  tax  imposed  upon  grounds  not  provided  for 
by  the  statute,  and  for  which  no  relief  can  be  had  by  certiorari ;  it  is  not  its 
province,  however,  to  interfere  in  a  case  where  the  grievance  assigned  does 
not  relate  to  some  question  of  fraud  or  of  illegal  discrimination  or  classifica- 
tion. Mercantile  Nat.  Bank  v.  Mayor,  etc.,  of  N.  Y.,  172  IST.  Y.  35,  aff'g  50 
App.  Div.  628,  63  Supp.  1111. 

The  proper  remedy  for  one  aggrieved  by  the  failure  to  tax  persons  liable  to 
taxation  is  under  the  Laws  of  1897,  page  324,  chapter  378,  section  906,  as 
amended  by  the  Laws  of  1901,  page  386,  chapter  466,  providing  that  one  may 
by  certiorari  raise  the  question  whether  a  tax  is  by  any  reason  illegal,  errone- 
ous, or  unequal.     City  of  N.  Y.  v.  Tucker,  91  App.  Div.  214,  86  Supp.  509. 

An  assessment  in  the  city  of  New  York  against  property  held  jointly  by  two 
trustees,  one  of  whom  is  a  non-resident,  for  $50,000,  is  illegal,  and  while  a 
tax  against  the  latter  would  be  void,  he  is  not  compelled  to  await  proceedings 
for  the  enforcement  of  the  tax,  but  may  under  the  Tax  Law  (L.  1896,  chap. 
908)  obtain  a  writ  of  certiorari  for  the  purpose  of  reviewing  the  assessment 
and  procuring  its  cancellation.  People  ex  rel.  Kellogg  v.  Wells,  182  N.  Y. 
314,  rev'g  101  App.  Div.  600,  92  Supp.  5. 

ARTICLE  II. 

THE  PETITION.     §  290. 

§  290  (Formerly  §  250).    Contents  of  petition. 

Any  person  assessed  upon  any  assessment  roll,  claiming  to  be  aggrieved  by  any 
assessment  for  property  therein,  may  present  to  the  Supreme  Court  a  petition  duly  veri- 
fied setting  forth  that  the  assessment  is  illegal,  specifying  the  grounds  of  the  alleged 
illegality,  or  if  erroneous  by  reason  of  overvaluation,  stating  the  extent  of  such  over- 
valuation, or  if  unequal  in  that  the  assessment  has  been  made  at  a  higher  proportionate 
valuation  than  the  assessment  of  other  property  on  the  same  roll  by  the  same  officers, 
specifying  the  instances  in  vrhich  such  inequality  exists,  and  the  extent  thereof,  and  stating 
that  he  is  or  will  be  injured  thereby.  Such  petition  must  show  that  application  has  been 
made  in  due  time  to  the  proper  officers  to  correct  such  assessment.  Two  or  more  persons 
assessed  upon  the  same  roll  who  are  affected  in  the  same  manner  by  the  alleged  illegality, 
error,  or  inequality,  may  unite  in  the  same  petition. 

A  petition  for  the  writ  under  this  statute  may  be  presented  by  a  number 
of  petitioners  joining  together,  and  verified  by  one  or  more ;  it  is  not  neces- 
sary that  each  petitioner  should  sign  the  petition,  the  signature  of  an  attorney 
being  suiScient,  as  in  case  of  a  complaint  in  a  civil  action.  People  v.  Cole- 
man, 41  Hun,  307. 

The  petition  on  certiorari  to  review  assessment  is  in  the  nature  of  a  plead- 
ing, and  only  conclusions  of  fact  need  be  stated,  and  not  the  evidence  neces- 
sary to  support  them.     Matter  of  Corwin,  135  N.  Y.  245.     A  like  rule  wae 
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held  in  People  ex  rel.  Com.  Ins.  Co.  v.  Tax  Com'rs,  144  IST.  Y.  483,  where  it 
is  said  that  while  the  petition  for  a  writ  of  certiorari  must  specify  "  the 
grounds  of  the  alleged  illegality,"  only  conclusions  of  fact  need  be  stated,  not 
the  evidence  in  support  thereof. 

The  committee  of  a  lunatic  whose  real  property  has  been  illegally  assessed 
is  a  person  who  has  been  aggrieved  by  the  action  of  the  assessors  and  may  sue 
out  a  writ  of  certiorari.  People  ex  rel.  Canaday  v.  Williams,  90  Hun,  501, 
36  Supp.  65,  71  St.  Eep.  401.  So,  also,  the  owner  of  bank  shares  which 
appear  on  the  bank  list  and  are  assessed  in  the  name  of  a  former  owner. 
People  ex  rel.  ScJmeffer  v.  Barker,  87  Hun,  194,  38  Supp.  1042,  67  St.  Eep. 
728.  The  town  clerk  is  not  a  proper  party  to  certiorari  to  review  assessment. 
Matter  of  Winegarde,  78  Hun,  58,  28  Supp.  1039,  60  St.  Eep.  507,  afE'g  5 
Misc.  54,  25  Supp.  48. 

The  refusal  of  the  commissioners  of  taxes  and  assessments  to  swear  an  ap- 
plicant in  support  of  his  application  for  a  revision  of  the  assessment  on  his 
property  warrants  the  applicant  suing  out  a  writ  of  certiorari,  but  his  petition 
therefor  must  set  forth  facts  showing  a  prima  facie  case  for  revision.  People 
ex  rel.  Smith  v.  O'Donnell,  46  Misc.  519,  92  Supp.  577. 

The  petition  for  certiorari  to  review  an  assessment  of  property  for  taxation 
should  show  that  relator  has  been  injured  by  the  assessment.  People  ex  rel. 
Kellogg  v.  Wells,  101  App.  Div.  600,  92  Supp.  5;  rev'd,  182  K  Y.  314. 

A  petition  to  review  an  assessment  for  taxation  need  but  contain  conclusions 
of  fact  without  the  supporting  evidence.  Matter  of  Cathedral  of  the  Incar- 
nation, 91  App.  Div.  543,  86  Supp.  900. 

Where  the  complaint  is  that  the  assessment  was  void  for  want  of  jurisdic- 
tion, the  petition  for  a  certiorari  need  not  state  that  application  had  been 
made  in  due  time  to  the  assessors  to  correct  it.  People  ex  rel.  American 
Thread  Co.  v.  Feitner,  30  Misc.  641,  64  Supp.  321,  30  Civ.  Pro.  398. 

The  statutory  rule  that  a  party  aggrieved  by  an  assessment  cannot  review 
it  by  certiorari  unless  the  party  has  timely  applied  to  the  proper  officers  to 
have  it  "  corrected  "  does  not  apply  where  it  is  void  because  the  tax  officials 
had  no  right  to  make  it.  People  ex  rel.  N.  Y.  Edison  Co.  v.  Feitner,  39 
Misc.  474,  80  Supp.  138. 

A  complaint  filed  with  tax  assessors  on  grievance  day,  based  upon  the  in- 
equality of  assessment,  need  not  specify  instances  of  inequality  in  order  to 
become  the  basis  of  a  petition  for  certiorari  to  review  the  assessment. 

Thus,  such  complaint  is  sufficient  where  it  states  that  the  assessment  was 
erroneous  for  overvaluation  and  inequality;  that  the  proposed  assessment 
against  the  property  of  the  claimant  is  erroneous  because  made  at  an  over- 
valuation, and  is  unequal  because  made  at  a  higher  proportionate  valuation 
than  any  other  property  in  the  town.  People  ex  rel.  N.  Y.,  0.  &  W.  R.  B. 
Co.  V.  Wakeman,  143  App.  Div.  816. 
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Where  the  petition  alleged  among  other  causes  of  error  that  other  real  and 
personal  property  upon  the  same  roll  was  assessed  at  a  less  proportionate  valu- 
ation than  the  real  estate  of  the  petitioner,  but  fails  to  specify  instances  of 
illegality  and  the  extent  thereof,  held,  that  enough  was  stated  in  the  petition 
to  give  the  court  jurisdiction  to  issue  the  writ,  and  that  it  had  power  to  allow 
amendment  to  the  petition  as  well  as  in  the  proceedings  subsequent  to  the  issu- 
ance of  the  writ.  People  ex  rel.  Brooklyn  Elev.  B.  B.  Co.  v.  Assessors,  etc., 
10  App.  Div.  393. 

Petition  which  states  that  the  assessors  have  illegally  and  erroneously  in- 
cluded in  their  valuation  the  market  value  of  capital  stock  of  said  corporation, 
"  to  wit,  112  per  cent,  on  the  whole  of  said  stock,"  is  sufficient.  People  ex  rel. 
Equitable  0.  Co.  v.  Barker,  66  Hun,  21,  20  Supp.  797 ;  aff'd,  137  K  T.  544. 

It  is  not  a  sufficient  specification  to  state  that  several  kinds  of  property  of 
the  relator  were  overvalued  in  certain  sums,  and  that  the  relator  was  entitled 
to  a  reduction  in  the  value  of  certain  other  property.  People  ex  rel.  Eagle 
Fire  Ins.  Co.  v.  Com'rs  of  Taxes,  26  Supp.  941,  56  St.  Eep.  641. 

But  where  the  petition  alleged  that  the  assessment  was  erroneous  by  reason 
of  overvaluation  and  unequal  in  that  it  had  been  made  at  a  higher  propor- 
tionate value  than  other  real  property  by  the  same  assessor  on  the  same  roll, 
and  that  the  petitioner  would  be  injured  by  such  erroneous  assessment,  it  was 
held  that  the  allegation  in  the  language  of  the  statute  was  sufficient  to  confer 
jurisdiction  upon  the  court  to  issue  certiorari.  Matter  of  Nesbitt,  3  App.  Div. 
171,  38  Supp.  392,  73  St.  Rep.  731.  See,  also,  Matter  of  Corwin,  135  K  Y. 
246;  People  ex  rel.  Gas  Light  Co.  v.  Barker,  66  Hun,  21,  49  St.  Eep.  428, 
20  Supp.  797. 

The  petition  to  review  an  assessment  for  inequality  need  only  aver  that  the 
property  of  the  petitioner  has  been  assessed  upon  a  higher  proportionate  valua- 
tion than  any  other  property  on  the  same  roll,  and  that  he  will  be  injured  by 
such  unequal  assessment,  though  if  he  depends  on  comparison  with  particular 
pieces  of  property  only,  he  should  specify  them. 

The  assessors  by  receiving  and  filing  the  statement  made,  without  objection 
to  form  or  substance,  and  receiving  evidence  in  support  of  its  allegations, 
waive  any  objection  to  form,  or  on  the  ground  of  indefiniteness.  People  ex  rel. 
Erie  R.  B.  Co.  v.  Webster,  49  App.  Div.  556,  63  Supp.  574. 

A  petition  is  not  sufficient  which  merely  states  that  the  assessment  is  errone- 
ous, unequal,  and  disproportionate,  because  property  is  not  assessed  at  the 
same  proportionate  value  as  other  real  property  on  same  assessment  roll,  or 
that  property  is  assessed  at  a  higher  rate  than  other  property  on  the  same  roll. 
People  ex  rel.  Wechsler  v.  Harkness,  84  Hun,  445,  32  Supp.  344,  65  St.  Eep. 
607.  A  petition  for  a  writ  of  certiorari  to  review  an  alleged  erroneous  assess- 
ment on  the  ground  of  inequality,  which  states  that  the  petitioner's  property 
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was  assessed  at  95  per  cent,  of  its  true  value,  and  that  the  valuation  of  all 
other  property  in  the  town  is  placed  only  at  50  per  cent.,  is  sufiScient;  in  such 
,a  case  specific  instances  need  not  be  stated.  People  ex  rel.  N^  Y.  C.  &  H.  B. 
B.  B.  Co.  V.  Budlong,  25  App.  Div;  3Y3,  49  Supp.  484,  83  St.  Eep.  484. 

Assessors,  by  receiving,  a  relator's  unverified  objections  and  acting  thereon, 
"waived  the  verification  thereto. 

The  writ  of  certiorari  to  review  the  question  of  the  jurisdiction  of  assessors 
is  maintainable,  without  the  filing  of  objections.  People  ex  rel.  Olen  Head 
Realty  Co.  v.  Garla,nd,  72  Misc.  413. 

Where  the  reason  complained  of  was  that  the  relator's  personal  property 
was  unequally  assessed,  and  the  petition:  alleged  that  all  the  other  assessments 
on  the  roll  were  made  at  a  lower  praportionate  value  than  the  assessment  of 
the  relator's  property,  that  his  assessment  was  wholly  out  of  proportion  to  the 
basis  of  valuation  adopted  by  the  assessors  in  making  their  assessments  and  did 
not  conform  to  the  valuation  and  assessment  as  applied  hj  them  to  other  per- 
sonal property,  and  the  relief  sought  was  that  the  assessment  be  corrected  so 
as  to  conform  to  the  valuations  of  other  personal  property  and  so  as  to  secure 
equality  of  assessment,  it  was  held  that  the  petition  was  sufficient.  Matter  of 
Corwin,  135  N.  Y'.  246,  48  St.  Eep.  238,  rev'g  46  St.  Eep.  138,  19  Supp. 
142. 

The  objection  that  the  whole  assessment  is  invalid  because  the  property  of 
the  corporation  is  not  taxable  cannot  be  raised  where  the  petition  does  not 
specify  anything  except  overvaluation.  People  ex  rel.  Com.  Mutwil  Ins.  Co. 
v.  qolema,n,  61  St.  Eep.  YO,  30  Supp.  379. 

A  relator  must  stand  or  fall  in  the  certiorari  proceedings  upon  the  case 
made  by  him  in  the  application  to  the  tax  commissioners.  People  ex  rel. 
Greenwood  v.  Feitner,  77  App.  Div.  428,  79  Supp.  309. 

Th&  excuse  of  absence  or  illness  of  the  taxpayer  will  not  avail  to  dispense 
with  the  application  to  correct  the  assessment  during  the  period  the  tax-books 
are  open,  as  a  prerequisite  to  certiorari  to  review  an  assessment  not  claimed  to 
be  void  but  only  excessive.  People  ex  rel.  Chambers  v.  Wells,  110  App.  Div. 
336,  97  Supp.  333. 

Where^  an  application  to  the  tax  commissioners  for  reduction  of  an  assess- 
ment does  not  show  an  overvaluation  in  comparison  with  real  estate  in  the 
same  county,  but  merely  attempts  to  show  it  valued  at  a  higher  rate  in  pro- 
portion' to  its  actual  value  than  certain  other  pieces  of  property  in  the  same 
block  or  in  the  immediate  vicinity,  and  in  some  cases  the  real  value  of  such 
other  property  is  not  stated,  there  is  no  proper  foundation  for  an  inquiry  by 
certiorari  into  the  alleged  inequality  of  assessment.  People  ex  rel.  Boehm  v. 
Wells,  92  Supp.  769. 

Eelief  to  a  taxpayer  who  neglects  to  apply  on  grievance  day  for  correction 
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of  assessment  will  not  be  granted  on  certiorari.  People  v.  Commissioners  of 
Taxes,  51  Hun,  641,  4  Supp.  41.  It  seems,  however,  that  appearance  before 
assessors  on  grievance  clay  is  not  a  jurisdictional  fact,  but  failure  to  do  so  is 
regarded  as  laches.  People  v.  Buguid,  68  Hun,  243,  22  Supp.  988,  52  St.  Rep. 
190.  A  person  will  be  refused  relief  where  on  his  examination  he  refuses  to 
state  to  whom  he  owes  money.  People  v.  Maynard,  1  Misc.  295,  28  Supp.  141, 
58  St.  Rep.  646.  Assessors  may  refuse  to  reduce  assessment  upon  refusal  of  a 
party  to  answer  proper  questions.  People  v.  Hall^  83  Hun,  375,  64  St.  Rep. 
752,  31  Supp.  956. 

Matters  not  presented  to  the  assessors  on  application  to  them  for  a  reduction 
and  correction  of  the  assessment  cannot  be  considered.  People  ex  rel.  Hecker 
Mill  Co.  V.  Barker,  86  Hun,  148,  33  Siipp.  221,  66  St.  Rep.  849. 

A  tax  assessment  cannot  be  reviewed  by  certiorari  upon  grounds  not  called 
to  the  attention  of  the  tax  commissioners.  People  ex  rel.  Eagle  Fire  Ins.  Co. 
v.  Com'rs,  56  St.  Rep.  641,  26  Supp.  941. 

A  claim  for  reduction  cannot  be  heard  if  it  was  not  urged  as  a  ground  of 
grievance  before  the  assessors.  People  ex  rel.  N.  Y.  &  N.  J.  Tel.  Co.  v.  Nejf, 
15  App.  Div.  8,  44  Supp.  46;  aff'd,  156  N.  Y.  701. 

A  person  aggrieved  by  the  assessment  is  not  precluded  from  reviewing  the 
action  of  the  assessors  because  when  examined  by  them  she  refused  to  answer 
a  question  as  to  how  many  and  what  amounts  of  United  States  bonds  she  had 
bought  during  the  year  preceding,  for  which  the  assessment  was  levied,  when 
the  issue  presented  by  the  petition  and  argument  was  as  to  whether  she  had 
personal  property  in  the  tax  district  which  was  subject  to  taxation.  People  ex 
rel.  Dwight  v.  Piatt,  92  Hun,  349,  71  St.  Rep.  562,  36  Supp.  531;  aff'd, 
151  K  Y.  664. 

The  provision  that  the  person  must  appear  before  the  assessors  on  review 
day  and  state  his  objection  does  not  apply  to  a  non-resident  who  is  assessed 
for  personalty  by  the  assessors.  His  failure  to  appear  before  them  does  not 
bar  him  of  his  remedy  by  writ  of  certiorari.  People  ex  rel.  Paddock  v.  Lewis, 
55  Hun,  521,  29  St.  Rep.  606,  9  Supp.  333. 

Where  the  relator  did  not  appear  before  the  board  on  grievance  day  and 
object  to  the  assessment,  but  relied  upon  unofficial  information  that  the  assess- 
ment was  the  same  as  the  year  preceding,  it  was  held  that  by  laches  it  had  lost 
its  right  to  avail  itself  of  the  writ  of  certiorari ;  that  as  the  board  had  juris- 
diction to  assess  but  had  adopted  an  erroneous  principle  of  assessment,  the 
case  was  rather  one  .of  overvaluation  than  of  a  void  assessment.  It  also  held 
that  where  no  notice  was  published  as  to  the  final  completion  of  the  roll,  the 
limitation  of  the  time  prescribed  within  which  a  party  aggrieved  might  sue 
out  a  writ  of  certiorari  did  not  apply.  People  ex  rel.  West  Shore  B.  B.  Co.  v. 
'Adams,  125  N.  Y.  471,  36  St.  Rep.  166. 
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The  writ  will  not  lie  under  the  act  of  1880,  unless  the  party  applying 
therefor  has  first  made  application,  provided  by  the  statute,  to  the  board  of 
assessors  for  relief.  P&ople  v.  Wall  Street  Bank,  39  Hun,  529,  citing  People 
V.  Mutual  Union  Telegraph  Co.,  99  N.  Y.  254.  But  this  question  must  be 
raised  at  Special  Term.     People  v.  Hichs,  2  St.  Eep.  294. 

Where  the  railroad  corporation  duly  objects  before  the  assessors  to  the 
valuation,  the  fact  that  its  attorney  in  his  affidavit  laid  down  an  erroneous 
rule  of  law  as  governing  the  assessment  does  not  preclude  the  court  from 
reviewing  on  the  merits  the  assessors'  determination  of  value.  People  ex  rel. 
Mohawh  &  M.  R.  Co.  v.  Gapnon,  34  Misc.  350,  69  Supp.  819 ;  aff'd,  63  App. 
Div.  530,  71  Supp.  826. 

Where  a  railroad  corporation  appears  generally  before  town  assessors  on 
"  grievance  day  "  and  objects  to  the  assessed  valuation  of  its  realty  as  exces- 
sive and  unequal,  succeeds  in  procuring  its  reduction  to  some  extent,  and 
makes  no  objection  to  the  form  or  details  of  the  assessment-roll,  it  is  precluded, 
upon  a  subsequent  review  by  certiorari,  from  objecting  to  irregularities  in  the 
assessment-roll,  even  though  they  might  have  been  fatal  if  objected  to  in  the 
first  instance.  People  ex  rel.  MoJiawlc  &  M.  R.  Co.  v.  Oarmon,  34  Misc.  350, 
69  Supp.  819 ;  aff'd,  63  App.  Div.  530,  71  Supp.  826. 

Where  the  party  claiming  relief  has  failed  to  apply  to  the  commissioners 
or  assessors  while  the  assessment-roll  is  under  their  control  by  appearing  on 
grievance  day  and  objecting  thereto,  he  cannot  have  certiorari.  People  ex  rel. 
Western  U.  Tel.  Co.  v.  Dolan,  32  St.  Eep.  599,  11  Supp.  35. 

Where  a  writ  was  quashed  on  the  ground  that  the  relator  appeared  on  the 
day  appointed  for  hearing  grievances  by  attorney  and  not  in  person,  no  ob- 
jection being  made  by  the  assessors  to  receiving  and  filing  the  attorney's  affi- 
davit connected  therewith,  it  was  held  that  the  decision  was  error.  Matter  of 
Corivin,  135  JST.  Y.  246,  48  St.  Eep.  238. 

To  entitle  a  relator  to  certiorari  to  review  an  assessment  he  must  have  made 
due  application  to  the  proper  officers  to  correct  the  assessment.  The  writ  will 
be  quashed  when  it  appears  that  the  relator  refused  to  attend  in  person  as  re- 
quired by  the  assessors,  asked  no  adjournment,  and  refused  through  his  attorney 
to  file  a  proper  inventory  of  his  personal  property.  People  ex  rel.  Horton  v. 
Ferguson,  120  App.  Div.  563,  105  Supp.  388. 

Where  a  corporation  files  with  the  commissioners  an  application  for  a  re- 
vision of  its  personal  assessment  upon  the  ground  that  it  is  excessive,  and  takes 
no  steps  to  secure  a  hearing  before  the  board,  and  offers  no  testimony  con- 
cerning its  claim,  the  court  has  no  jurisdiction  to  issue  a  writ  of  certiorari  to 
review  the  assessment.  People  ex  rel.  Rochester  L.  Co.  v.  Feitner,  65  App. 
Div.  224,  72  Supp.  641. 

Where  the  court  issues  such  a  writ  of  certiorari  and  subsequently  grants  the 
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relator's  motion  for  an  order  of  reference  in  the  proceeding,  an  appeal  will 
lie  from  the  order  of  reference. 

Semhle,  that  the  order  of  reference  is  not  appealable  if  the  court  has  au- 
thority to  grant  the  writ.  People  ex  rel.  Rochester  L.  Co.  v.  Feitner,  65  App. 
Div.  224,  72  Supp.  641. 

On  the  day  appointed  an  attorney  appeared  for  the  relators  before  the 
assessors  and  asked  to  have  the  assessments  reduced.  The  assessors  referred  to 
the  statute  and  asked  the  attorney  if  he  could  testify  as  to  the  value  of  the 
property,  and  upon  his  statement  that  he  was  not  sufficiently  informed  as  to 
the  value  to  testify,  and  they  having  expressed  a  desire  to  have  the  relator  at- 
tend, the  hearing  was  adjourned  to  procure  his  attendance;  he  did  not  appear 
on  the  adjourned  day.  The  assessors  acted  upon  the  application  and  made  a 
reduction  of  the  assessment.  Held,  that  if  an  application  for  a  reduction  of  the 
assessment  was  necessary,  the  one  made  having  been  acted  upon  without  objec- 
tion was  sufficient.  People  ex  rel.  Echerson  ei  al.  v.  Christie  et  dl.,  115  N.  Y. 
158. 

Where  it  is  shown-  on  grievance  day  before  a  town  board  of  assessors  that  a 
telephone  company  possessed  no  real  property  in-  the  town,  other  than  that 
assessed  by  the  State  Board  of  Tax  Commissioners  and  its  poles,  wires,  and 
equipment  in  the  public  highway,  an  assessment  against  it  for  real  estate  in 
the  town  is  illegal. 

The  re-examination  of  an  assessment  made  by  a  town  board  of  assessors  may 
be  had  on  certiorari  to  review,  only  where  the  prior  examination  before  the 
board  involved  a  dispute  and  a  doubt  and  not  where  such  examination  was  en- 
tirely conclusive,  permitting  the  assessors  but  one  course  of  action.  People 
ex  rel.  Glen,  Telephone  Go.  v.  Hall,  57  Misc.  308,  109  Supp.  402. 

General  Tax  Law  (L.  1896,  p.  882,  chap.  908),  section  250,  requires  that, 
as  a  condition  to  the  right  of  a*  taxpayer  to  maintain  certiorari  to  review  an 
assessment,  he  must  show  that  an  application  has  been  made  to  the  board  of 
tax  commissioners,  for  the  "  correction  "  of  the  assessment.  Held,  that  such 
section  related  only  to  cases  where  it  was  claimed  that  the  entire  assessment 
was  erroneous,  and  did  not  require  such  application  where  relator"  claimed 
that  the  assessment  was  erroneous  only  to  the  extent  that  it  was  increased 
without  notice  after  the  annual  assessment  records  had  been  open  for  inspec- 
tion, etc.     People  ex  rel.  lAttman  v.  Wells,  91  App.  Div.  172,  86  Stipp.  309. 

In  the  case  of  an  assessment  made  without  jurisdiction,  the  omission  to  file 
ia  written  objection,  on  the  day  fixed  by  village  assessors  for  hearing  com- 
plaints pursuant  to  section  36  of  the  Tax  Law,  does  not  impair  the  right  of 
the  person  or  corporation  assessed  to  review  the  assessment  by  a  writ  of 
certiorari.  People  ex  rel.  N.  Y.  C.  &  H.  B.  R.  R.  Co.  v.  Ken^,  61  Misc.  345, 
114  Supp.  1094. 
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Where  certiorari  to  review  an  assessment  for  personal  taxes  is  based  upon 
relator's  non-residence,  relator  need  not  have  appeared  before  the  commis- 
sioners to  present  proof  of  the  invalidity  of  the  assessment  in  order  to  entitle 
him  to  relief.  People  ex  rel.  Strong  v.  O'Donnell,  47  Misc.  226,  95  Supp. 
■889. 

Where  the  assessors  have  assessed  a ;  person  in.  accordance  with  his  sworn 
statement  filed  with  themie  cannot,  in  the  absence  of  ^a  further  application 
to  correct  the  assessment,  be  heard  to  complain  that  it:  is  erroneous.  People 
ex  rel.  Spier  v.  Tax  Com'rs,  28  Misc.  591,  59  Supp.  1010. 

A  mere  claim  in  the  petition  that  petitioner 'claimed  to  the  assessors  that 
all  his  property  was  exempt  doesi  not  authorize  the  taking  of  evidence  by  the 
court,  wliere  petitioner  was  not  examined  on  oath  before  the  assessors,  and 
did  not  file  a  statement  under  oath  specifying  the  error  complained  of. 
People  ex  rel.  Spier  v.  Tax  C.om'rs,28  Misc.  591,  59  Supp.  1010. 

Section -895  of  the  Greater  New  York  charter  does  not  -  require  the  com- 
missioners of  taxes  and  assessments  to  compel  the  attendance  of  one  applying 
to  have  his  personal  property  tax  reduced. 

Under  said  section,  one  seeking  relief  from  an  assessment  on  personal  prop- 
erty is  bound  to  present  himself  before  a  commissioner  or  a  deputy  for  per- 
sonal examination  upon  the  merits  of  his  'application^  prior  to  the  last  day  of 
May. 

Where  one  simply  sent  an  affidavit  of i  his  personal  property •  to  the  commis- 
sioners and  asked  to  have  his  assessment  canceled,  but  failed  to  appean  in  per- 
son, he  has  no  right  to  a  writ  of  certiorari  to  review  the  assessment. 

That  the  commissioners  returned  the  affidavit  ^as  insufficient  and  unsatis- 
factory and  because  "  personal  appearance  of  the  party  assessed  is  necessary 
before  \March  31st"  did  not  relieve  the  affiant  from  appearing  in  person  some- 
time prior  to  the  following  May.  People  ex  rel.  Kennedy  v.  O'Donnel,  133 
App.  Div.  237,  117  Supp.  488. 

A  petition  on  certiorari  to  review  an  assessment  on  the  grounds  of  inequality 
is  not  defective  because  the  allegations. as  to  the  value  of  the  relator's  property 
are  made  on  information  and  belief  and  without  setting  forth  the  sources  and 
grounds  thereof.  The, petition  and  return  on  certiorari  to  review  an  assess- 
ment, unlike  those  in  ordinary  certiorari  proceedings,  are  similar  to:  pleadings 
in  an  action,  and  allegations  may  be  made  on  information  and  belief  without 
setting  forth  the  grounds  thereof. 

Although:  in  such  proceeding  the  petition;  alleges  that  the  full  value  of  the 
relator's  property  is  a  certain  sum,  he  may  prove  on  the  trial  that  it  was  worth 
less  than  that  amount.  Moreover,  the.  court  may  allow  am.  amendment  to  the 
petition  to  conform  to  the  proof,  as  in  the  case  of  ^a:  complaint,  and  if  such' 
motion  is  improperly  denied,  the  discrepancy  between  the  petition  and. proof 
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may  be  disregarded  on  appeal  or  the  petition  amended  to  conform  to  the  facts. 
People  ex  rel.  Congress  Hall  v.  OuderkirJc,  120  App.  Div.  650,  105  Supp.  134. 

Allegations  in  a  petition  that  the  relator  is  aggrieved  because  an  assessment 
of  real  property  is  iixed  at  a  sum  stated  "  which  is  erroneous,  illegal  and  un- 
just by  reason  of  overvaluation,  the  extent  thereof  being  $1,000,000,  and  your 
petitioner  is  aggrieved  because  the  real  property  of  your  petitioner  is  assessed 
by  the  assessors  aforesaid  at  an  erroneous  and  excessive  valuation,"  brings  the 
case  within  the  statute,  and  vests  the  court  with  jurisdiction  and  requires  the 
issue  of  the  writ.     Master  of  City  of  N.  Y.,  Ill  App.  Div.  811. 

On  certiorari  to  review  a  local  assessment,  an  allegation  in  relators'  petition 
that  the  assessment  is  void  for  the  reason  that  it  is  not  made  "  in  compliance 
with  the  general  or  special  provisions  of  the  law  for  the  levying  of  assessments 
for  required  improvements  in  the  city  of  Buffalo"  is  insuiScient  to  raise  the 
objection  of  non-compliance  with  the  provisions  of  section  408  of  the  city 
charter.  'The  petition,  which  is  relators'  complaint,  "  must  show  a  proper 
case  for  the  issuing  of  the  writ"  (Code  Civ.  Pro.,  §  2127)  by  allegations  of 
fact.  People  ex  rel.  Lehigh  V.  R.  Co.  v.  City  of  Buffalo,  57  Misc.  10,  107 
Supp.  689. 

Allegations  that  relators'  property  was  assessed  for  the  year  1911  at  the 
sum  of  $20,000,  notwithstanding  the  protest  of  the  relators  that  said  assess- 
ment was  excessive,  illegal,  and  unauthorized,  and  that  in  former  years  said 
property  had  been  assessed  at  less  than  $20,000,  are  not  equivalent  to  an  allega- 
tion that  it  was  assessed  at  more  than  its  fair  value. 

Whether  the  property  was  assessed  for  twice  what  it  should  have  been  is  a 
question  of  law  and  not  of  fact;  and  an  allegation  that  the  assessment  was 
excessive  upon  that  ground  is  not  equivalent  to  an  allegation  that  the  property 
was  assessed  at  more  than  its  fair  value.  People  ex  rel.  Sweet  v.  Blake,  72 
Misc.  646. 

Under  section  250  of  the  Tax  Law,  providing  that  two  or  more  persons  as- 
sessed upon  the  same  roll,  who  are  affected  in  the  same  manner  by  an  alleged 
illegality,  error,  or  inequality,  may  unite  in  the  same  petition  for  a  review, 
owners  of  separate  pieces  of  property  may  not  unite  for  review  of  their 
several  assessments  because  of  inequality  in  the  assessments,  where,  if  the 
facts  as  to  one  were  determined,  the  decision  of  the  issue  would  not  settle  the 
question  as  to  the  others.  People  ex  rel.  Zollihoffer  v.  Feitner,  74  App.  Div. 
130,  77  Supp.  436;  aff'd,  172  K  Y.  618. 

The  allegations  in  a  petition  for  a  writ  of  certiorari  to  review  an  assessment 
on  personal  property  of  a  non-resident,  located  in  New  York,  that  the  property 
was  invested  as  a  special  partner's  capital,  and  that  the  debts  sought  to  be  de- 
ducted from  the  investment  were  incurred  in  the  due  course  of  business  does 
not  show  that  the  debts  stand  in  some  relation  to  the  capital,  and  a  deduction 


TAX    LAW,    CERTIORARI    TO    REVIEW    ASSESSMENT.  1897 

is,  therefore,  unauthorized.  People  ex  rel.  Smith  v.  O'Donnell  46  Misc.  519, 
92  Supp.  577. 

Section  250  of  the  Tax  Law  (L.  1896,  chap.  908),  which  provides  that  two 
or  more  persons  assessed  upon  the  same  roll  who  are  affected  in  the  same  man- 
ner by  an  alleged  illegality,  error,  or  inequality  in  an  assessment  may  unite  in 
the  same  petition  to  have  the  assessment  declared  illegal,  was  intended  to 
apply  to  a  situation  wherein  the  adjudication  upon  the  complaint  of  one  tax- 
payer necessarily  determines  the  complaint  of  others,  as,  where  in  reality  but 
a  single  issue  is  presented,  so  that  the  law  being  settled  as  to  the  facts  of  one 
case  it  is  alike  applicable  to  all  the  other  cases  and  the  provision  of  the  statute 
was  not  intended  to  permit  any  and  all  parties,  who  are  aggrieved  by  their 
local  assessments,  to  unite  in  one  proceeding.  People  ex  rel.  Wash.  Bldg.  Co. 
V.  Feitner,  163  E".  Y.  384,  aff'g  49  App.  Div.  385,  63  Supp.  532. 

Persons  joining  in  an  application  for  certiorari  to  review  assessments  for 
inequality  must  be  "affected  in  the  same  manner"  or  the  writ  will  be 
quashed  for  misjoinder. 

Neither  of  the  petitioners  owned  lots  in  the  same  block  with  any  of  the 
others,  the  valuations  varied  from  $2,500  to  $52,000,  and  the  reductions  sought 
were  not  uniform  either  as  to  owners  or  lots.  Held,  that  they  were  not  entitled 
to  join.  People  ex  rel.  Litchfield  v.  O'Donnel,  113  App.  Div.  713,  99  Supp. 
436;  aff'd,  187  K  Y.  536. 

A  petition  used  on  a  motion  for  a  writ  of  certiorari  to  review  an  assessment 
of  real  estate  for  the  purpose  of  taxation  for  the  year  1899  alleged  that  the 
assessment  for  that  year  was  $270,000,  an  increase  of  $105,000  over  the  as- 
sessment of  1898  and  several  previous  years;  that  the  highest  valuation  that 
had  ever  been  placed  on  the  property  was  $150,000,  and  that  the  best  offer 
that  had  ever  been  made  for  it  was  $13,000.  It  then  proceeded  to  explain  the 
low  valuation  and  low  selling  price  of  the  real  estate  by  setting  forth  its  situa- 
tion, the  character  of  the  construction  of  the  building,  its  inferiority  to  ad- 
Joining  buildings,  and  the  small  income  derived  therefrom.  It  further  alleged 
that  the  assessment  was  at  least  $135,000  in  excess  of  the  market  value  of  the 
property.  Held,  that  the  allegations  of  the  petition  were  suiBcient  to  indicate 
prima  facie  overvaluation,  and  that  it  was  discretionary  with  the  court  to 
direct  a  reference  of  the  issue  raised  by  the  petition  and  return  upon  that  sub- 
ject. People  ex  rel.  Thomas  v.  Feitner,  61  App.  Div.  117;  aff'd,  168  IST.  Y. 
441. 

An  application,  made  under  the  charter  of  the  city  of  New  York,  to  its  tax 
commissioners  for  correction  of  an  assessment  of  real  estate  upon  the  grounds 
of  overvaluation  and  of  inequality  must,  in  order  to  entitle  the  applicant  to  a 
review  by  certiorari,  be  in  writing  and  state  the  marketable  value  of  the  real 
estate,  as  well  as  the  facts  relative  to  other  real  estate,  which  are  deemed  to 
show  overvaluation  and  inequality. 
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A  petition  held  to  state  the  market  value  and  stifficient '  facts,  indicating 
overvaluation,  and  a  sufficient  number  of  instances  of  inequality,  to  require  the 
court  to  sent  the  matter  to  a  referee.  Marlborough  Hotel  Co.  v.  Feitner^  33 
Misc.  293,  68  Supp.  581. 

The  petition  for  a  writ  of  certiorari  to  review  en  assessment  of  the  relator's 
real  property  for  the  year '  1899,  maide  by  the  commissioners  of  taxes  and  as- 
sessments of  the  city  of  New  York,  upon  the  ground  that  it  was  erroneous  by 
reason  of  overvaluation  and  inequality,  alleged  that  the  assessment  of  the 
relator's  property  in  1899  was  increased'  66|  per  cent,  over  the  assessment  in 
1898,  while  the  increase  in  the  assessed  value  of  all  the'  real  estate  in  the  city 
of  New  York  was  15  9-10  per  cent.,  and  the  increase  in  the  assessed  value  of 
all  the  real  estate  in  the  borough  of  Manhattan  was  10  6-10  per  cent. 

The  petition  further  alleged  that  the  other  real  estate  upon  the  same  tax- 
roll  was  assessed  at  a  lower  proportionate  valuation  than  the  petitioner's  real 
estate,  and  that  at  the  average-  valuation  of  all  the  other  real  estate  upon  said 
roll  the  petitioner's  real  estate  should  not  have  been  assessed  at  more  than 
$1,500,000,  which  was  $1,000,000  less  than  the  amount  at  which  it  had  been 


Annexed  to  the  petition  and  made  a  part  thereof  was  a  schedule  showing 
many  instances  of  alleged  inequality  in  the  assessment.  Held,  that  the  peti- 
tion was  sufficient  prima  facie  to  establish  overvaluation  and  inequality,  and 
that  the  court  properly  directed  a  reference  of  such  questions.  People  ex  rel. 
Broadway  B.  Co.  v.  Feitner,  61  App.  Kv.  156 ;  aff d  on  opinion  below,  168 
N.  Y.  661. 

The  provision  of  the  New  York  Consolidation  Act  (L.  1882,  chap.  410, 
§  822),  giving  to  the  commissioners  of  taxes  and  assessments  power  to  remit 
or  reduce  taxes  after  delivery  of  the  books  to  the  receiver  of  taxes,  provided 
the  applicant  or  party  aggrieved  shall  satisfy  them  that  he  was  prevented  by 
absence  from  the  city  or  by  illness  from  making  his  application  within  the 
time  limited  by  the  prior  provisions  of  the  act  for  correction,  applies  to 
domestic  corporations. 

As  such  a  corporation  must  act  through  its  officers  and  agents,  if  they  are 
all  absent  from  the  State  or  are  prevented  by  sickness  from  making  the  applica- 
tion for  correction  within  the  time  fixed  by  the  prior'  limitation,  it  is  entitled 
to  the  benefit  of  said  provision. 

If  a  party  aggrieved  is  absent  from  the  State  or  confined  by  illness,  he  may 
appear  and  make  'the  application  for  correction  under  said  provision  by  an 
agent  or  attorney  who  has  sufficient  knowledge  of  the  facts  to  present  the 
proofs. 

So,  also,  it  seems,  that  if  an  ovraer  of  property  residing  in  the  city  has 
placed  his  entire  business  in  the  hands  of  an  agent  who  has  full  knowledge  in 
respect  thereto,  such  agent  may  appear  for  his  principal  and  make  the  requisite 
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proof  on  application  for  the  correction  of  an  assessment,  and  if  the  agent  be 
prevented  by  absence  or  sickness  from  making  the  application  within  the 
proper  time,  it  may  be  made  afterward  under  said  provision.  People  ex  rel. 
N.  Y.,  etc.,  Co.  et  al  v.  Barker  et  aL,  140  N.  Y.  437,  rev'g  69  Hun,  287. 

A  statement  in  a  petition  for  the  review  of  an  assessment  that  the  relator 
duly  protested,  urged,  claimed,  insisted,  and  demanded  from  the  commissioners 
that  the  personal  property  of  the  petitioner  as  executor  be  deemed  exempt,  has 
no  force  in  supporting  the  writ,  though  not  denied,  since  the  return  is  not, 
under  the  laws  of  1896,  chapter  908,  required  to  traverse  the  allegations  of  the 
petition.  People  ex  rel.  Speir  v.  Tax  Com'rs  .0/  N.  Y.,  28  Misc.  591,  59  Supp. 
1010. 

Where  a  corporation,  claiming  to  be  aggrieved  by  the  assessment  of  its  real 
estate  located  in  the  city  of  ISlew  York,  applies  in  writing  to  the  tax  commis- 
sioners for  its  reduction  (L.  1897,  chap.  378,  §  895)  and  does  not,  in  its  appli- 
cation, sufficiently  allege  inequality  as  a  ground  of  relief  and  does  not  allege 
it  at  all  in  its  subsequent  petition  under  the  Tax  Law  (L.  1896,  chap.  908)  for 
a  writ  of  certiorari  to  review  the  assessment,  the  objection  as  to  inequality  is 
waived.  People  ex  rel.  Edison  El.  I.  Co.  v.  'Feitner,  39  Misc.  463,  80  Supp. 
140;  reversed,  86  App.  Div.  46 ;  afF'd,  178  N".  Y.  577,  where  it  is  held  that  the 
application  was  sufficiently  broad  to  present  to  the  commissioners  the  question 
of  overvaluation  and  inequality  of  assessment. 

In  order  for  the  petitioner  to  avail  himself  of  section  897  of  the  ISTew  York 
city  charter,  as  amended  by  Laws  of  1902,  chapter  192,  allowing  the  board  of 
taxes  -and  'assessments  to  remit  or  reduce  in  such  case,  application  for  the  exer- 
cise of  the  power  must  be  made,  and  in  case  of  refusal  the  remedy  it  seems  is 
by  mandamus  to  the  board  to  consider  the  application.  People  ex  rel.  Cham- 
hers  V.  Wells,  110  App.  Div.  336,  97  Supp.  333. 

The  power  to  amend  the  petition  has  been  repeatedly  exercised  by  the  courts. 
People  ex  rel.  N.  Y.  C.  &  H.  R.  B.  B.  Co.  v.  Feitner,  58  App.  Div.  343,  68 
Supp.  1058;  People  v.  Webster,  49  App.  Div.  565;  People  v.  Marsh,  21  App. 
Div.  88 ;  People  v.  Boe,  25  App.  Div.  107. 

The  petition  cannot  be  amended  after  the  lapse  of  fifteen  days  from  the  time 
of  the  completion  and  delivery  of  the  assessment-roll.  People  ex  rel.  Eagle 
Fire  Ins.  Co.  v.  Com'rs  of  Taxes,  56  St.  Kep.  641,  26  Supp.  941. 

ARTICLE  IIL 
THE  WRIT.    §  291. 

i<  291  (Foimerly  ?  251).    Aliowance  of  writ  of  certioiaii. 

Such  petition  must  be  presented  to  a  justice  of  the  Supreme  Court  or  at  a  Special  Term 
of  the  Supreme  Court  in  the  judicial  disitrict  in  wliich  the  assessment  complained  of  was 
made,  within  fifteen  days  after  the  completion  and  filing  of  the  assessment  roll  and  the 
first  posting  or  publication  of  the  notice  thereof  as  required  by  this  chapter.  Upon  the 
presentation  of  such  petition,  the  justice  or  court  may  aUow  a  writ  of  certiorari  to  the 
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oflBcers  making  the  assessment,  to  review  such  assessment,  and  shall  prescribe  therein  the 
time  within  which  a  return  thereto  must  be  made  and  served  upon  the  relator's  attorney, 
which  shall  not  be  less  than  ten  days,  and  may  be  extended  by  the  court  or  a  justice 
thereof.  Such  writ  shall  be  returnable  to  a  Special  Term  of  the  Supreme  Court  of  the 
judicial  district  in  which  the  assessment  complained  of  was  made.  The  allowance  of  the 
writ  shall  not  stay  the  proceedings  of  the  assessors  or  other  persons  to  whom  it  is  directed 
or  to  whom  the  assessment  is  delivered,  to  be  acted  upon  according  to  law. 

It  seems  that  a  writ  of  certiorari,  issued  under  section  251  of  the  Tax  Law 
(L.  1896,  chap.  908),  to  review  the  determination  of  the  board  of  taxes  and 
assessments  in  the  city  of  New  York  upon  an  application  made  under  sections 
906  and  908  of  the  New  York  charter  for  the  correction  of  an  assessment 
levied  by  that  board  upon  the  property  of  a  corporation  in  the  boroughs  of 
Queens  and  Brooklyn  in  that  city,  must  be  made  returnable  at  a  Special  Term 
held  in  the  first  judicial  district.  It  cannot  properly  be  made  returnable  at  a 
Special  Term  in  the  second  judicial  district. 

The  fact  that  such  a  writ  of  certiorari  was  made  returnable  at  a  Special 
Term  held  in  the  wrong  judicial  district  would  not  constitute  a  defense  to  a 
motion  to  have  the  oiBcers  to  whom  it  was  directed  declared  guilty  of  contempt 
for  neglecting  to  file  a  return  thereto,  as  such  a  writ  would  not  be  void  and  its 
validity  could  not  be  attacked  collaterally.  People  ex  rel.  Long  Island  B.  B. 
Co.  v.  Feitner,  53  App.  Div.  181,  65  Supp.  935. 

In  People  v.  Pond,  92  N.  Y.  642,  an  appeal  from  an  order  of  the  General 
Term  which  affirmed  an  order  of  the  Special  Term,  made  in  proceedings  by 
certiorari,  under  chapter  269  of  the  Laws  of  1880,  to  review  and  correct  an 
erroneous  assessment,  was  dismissed  on  the  ground  that  there  was  sufficient 
evidence  to  authorize  the  Supreme  Court  to  exercise  its  discretionary  power. 

But  it  is  said,  in  Matter  of  Seaman,  1  App.  Div.  19,  36  Supp.  748,  71  St. 
Eep.  679,  that  the  General  Term  of  the  Supreme  Court,  as  well  as  the  Special 
Term,  is  vested  with  discretion  with  reference  to  granting  writs  of  certiorari  to 
review  assessment. 

If  the  action  is  brought  within  the  provisions  of  the  special  statutes  the 
granting  of  the  writ  is  not  discretionary  and  the  petitioner  is  entitled  to  it  as  a 
matter  of  right.     Matter  of  Corwin,  135  ~S.  Y.  245. 

The  rule  that  the  withholding  or  quashing  of  the  writ  of  certiorari  to  review 
illegal  assessment  is  not  a  matter  of  discretion  is  held  in  People  ex  rel.  Comm. 
Mut.  Fire  Ins.  Co.  v.  Tax  Com'rs,  144  IST.  Y.  483,  since  the  right  to  the  writ 
and  appeal  is  expressly  given  by  statute;  and  in  this  respect  is  different  from 
the  common-law  writ. 

While  section  2131  provides  for  a  stay  of  proceedings  on  the  common-law 
writ  of  certiorari,  yet  this  section  has  no  application  in  proceedings  under  the 
statute  authorizing  the  writ  to  review  an  assessment  (L.  1880,  ch.  269),  which 
act  declares  that  "A  writ  of  certiorari  allowed  under  this  act  shall  not  stay  the 
proceedings  of  the  assessors,  or  other  persons  to  whom  it  is  directed,  or  to  whom 
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the  assessment-roll  may  be  delivered,  to  be  acted  upon  according  to  law."  People 
V.  Coleman,  48  Hun,  604,  1  Supp.  112,  16  St.  Eep.  135,  citing  People  v. 
Assessors  of  Greenlurg,  106  N.  Y.  671.  See,  also.  People  ex  rel.  N.  Y.,  etc., 
R.  C.  Co.  V.  Bd.  of  Aldermen,  10  Abb.  IST.  C.  33. 

jSTo  notice  of  the  granting  of  the  writ  of  certiorari  to  review  an  assessment 
of  real  or  personal  property  under  the  act  of  1880  need  be  given  if  the  court, 
in  its  discretion,  sees  fit  to  dispense  with  it.  The  hearing  should  be  at  Special 
Term,  under  the  provisions  of  this  act,  and  the  supervisor  a  necessary  party 
It  must  require  a  return  to  be  made  thereto  at  a  Special  Term,  to  be  held  not 
less  than  ten  days  from  the  time  of  its  allowance,  but  it  is  not  necessary  that 
the  writ  should  be  served  ten  days  before  the  return  day.  A  writ  issued  on  the 
application  of  one  assessed  for  real  estate  only  may  require  a  return  as  to  both 
real  and  personal  property.  The  return  to  the  writ  issued  thereunder  is  not 
conclusive,  but  is  open  to  contradiction,  and  the  court  may  appoint  a  referee 
to  take  and  report  the  evidence.  People  v.  Smith,  24  Hun,  66;  dism'd,  85 
K  Y.  628. 

The  writ  will  be  dismissed  where  it  is  made  returnable  on  less  than  ten  days' 
notice,  and  it  must  be  returnable  at  a  regular  Special  Term.  People  ex  rel.  v. 
Bd.  of  Com'rs  of  Taxes,  4  Misc.  504,  26  Supp.  309.  On  certiorari  to  review 
assessments  it  is  the  practice  to  make  the  writ  returnable  at  a  regular  Special 
Term  and  not  at  chambers.  People  ex  rel.  v.  Bd.  of  Com'rs  of  Taxes,  4  Misc. 
504,  26  Supp.  309.  The  writ  must  be  made  returnable  at  a  Special  Term  in 
the  judicial  district  in  which  the  assessment  was  made.  People  v.  Assessors, 
6  St.  Eep.  744. 

Cel-tiorari  to  review  assessment  should  be  made  returnable  at  a  regular 
Special  Term.  Certiorari  returnable  in  less  than  ten  days  is  irregular.  Peo- 
ple ex  rel.  Urquhart  v.  Com'rs  of  Taxes,  4  Misc.  504,  26  Supp.  309.  But 
where  the  certiorari  was  made  returnable  at  the  clerk's  ofBce  instead,  of  Special 
Term,  the  subsequent  appearance  of  the  parties  at  Special  Term  and  a  stipula- 
tion to  refer  the  matter  to  a  referee  constitutes  a  waiver  of  the  defect.  People 
ex  rel.  Paddock  v.  Lewis,  56  Hun,  521,  29  St.  Eep.  606,  9  Supp.  333. 

A  certiorari  to  review  an  assessment  by  town  assessors  must  be  under  seal, 
because  the  assessment  is  the  determination  of  an  inferior  tribunal,  within 
Code,  section  2140,  but  the  omission  of  a  seal  is  amendable.  People  v.  Asses- 
sors of  Herkimer,  6  Civ.  Pro.  297.  And  in  same  case  it  is  held  that  as  such 
assessors  are  not  a  board  or  body  within  section  2129,  the  writ  must  be  directed 
to  them  by  their  names,  but  the  defect  of  addressing  them  as  "Assessors,"  etc., 
is  amendable. 

The  writ  of  certiorari  to  review  an  assessment  should  not  require  defendants 
to  specify  the  statute  or  law  under  which  they  proceeded,  nor  should  their 
action  be  tested  by  their  own  view  thereof.  People  ex  rel.  Fitzgerald  v. 
Peitner,  40  App.  Div.  620,  57  Supp.  1062. 
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The  time  allowed  by  the  act  to  a  party  seeking  to  review  assessment  in 
which  to  apply  for  the  writ,  viz.,  fifteen  days  after  notice  of  final  completion, 
verification,  and  delivery  of  the  roll,  cannot  be  abridged  by  any  act  or 
omission  to  act  upon  the  part  of  the  assessors  or  the  common  council  of  the 
city.  Where  no  such  notice  has  been  given  the  time  within  which  to  apply  for 
the  writ  is  not  limited.     Matter  of  Corwin,  135  IsT.  Y.  245. 

Wheire  the  writ  was  issued  to  review  the  determination  of  assessors  after 
the  roll  had  passed  from  their  possession  and  control  the. writ  must  be  quashed, 
even  though  it  ran  also  to  the  supervisors.     People  v.  Assessors,  40  Hun,  228. 

The  act  of  1880  giving  a  remedy  by  certiorari  to  review  and  correct  an 
illegal  or  excessive  assessment  does  not  permit  -a  party  complaining  of  .an  as- 
sessment, who  has  omitted  to  avail  himself  of  the  opportunity  provided  by 
statute  to  remedy  his  grievance  after  the  assessment  has  been  confirmed  by 
lapse  of  time,  to  arrest  the  collection  of  the  tax  by  a  proceeding  under  said  lact. 
People  V.  Com'rs  of  Taxes,  99  N.  Y.  25. 

In  Matter  of  Corwin,  135  E".  Y.  246,  People  ex  rel.  Porter  v.  Tompkins, 
40  Hun,  228,  was  disapproved  so  far  as  it  may  be  construed  to 'hold' that  the 
writ  cannot  be  issued  in  any  case  after  the  assessors  have  parted  with  the  roll. 

Where  a  reassessment  of  property  was  ordered  by  the  Court  of  Appeals,  the 
Supreme  Court  has  power  to  require  a  return  to  be  made,  for  the  i  purpose  of 
review,  although  more  than  fifteen  days  have  expiredsince  the  delivery  of  the 
books  to  the  board  of  aldermen.  People  ex  rel.  Ma^i.  Ey.  Co.  -v.. Barker,  17 
Misc.  497,  41  Supp.  236.  Where  certiorari  to  review  a. village  assessment  was 
made  returnable  at  the  county  clerk's  ofiice  instead  of  Special  Term  as  re- 
quired by  statute,  the  court  had  power  to  allow  the  amendment  nunc  pro  tunc, 
such  being  a  proper  exercise  of  discretion.  People  ex  rel.  v.  Cook,  62  Hun, 
303,  17  Supp.  546. 

'  Section  109  of  the  Village  Law,  providing  that  an  application  for  a  writ  of 
certiorari  to  review  an  assessment  may  be  made  within  fifteen  days  in  the 
manner  provided  by  the  Tax  Law  (§  251),  while  permissive,  in  so  far  as  it 
permits  said  application  to  be  made  within  fifteen  days,  does  not  permit  it  to 
be  made  thereafter. 

Even  though  an  assessment  be  void  it  cannot  be  reviewed  by  certiorari  if 
the  petition  be  not  presented  within  fifteen  days  after  completion  of  the  roll. 
People  ex  rel.  XJhurch  of  the  Assumption  v.  Dimond,  122  App.  Div.  459,  106 
Supp.  832. 

As  chapter  269  of  1880,  providing  for  the  review  of  assessments  by  cer- 
tiorari, was  passed  before  and  remained  in  force  after  section  2132  of  the 
Code  of  Civil  Procedure,  regulating  the  time  within  which  a  writ  of  cer- 
tiorari must  be  made  returnable,  took  effect,  its  provisions  were,  by  virtue  of 
the  express  provisions  of  sections  2132  and  2147  of  the  said  Code,  in  no  way 
varied  or  affected  by  the  adoption  of  the  said  Code.  People  ex  rel.  New 
York,  etc.,  B.  R.  Co.  v.  Low,  40  Hun,  176. 
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The  omission  of  the  assessors  to  give  notice,  as  required  by  the  statute 
(L.  1880,  chap.  269,  §  9),  of  the  completion  of  their  roll  and  its  delivery  to 
the  proper  office,  prevents  the  running  of  the  fifteen  days,  during  which  ap- 
plication may  be  made  for  a  writ  of  certiorari  to  review  an  assessment,  and 
leaves  the  writ  to  be  sued  out  at  any  time.  People  ex  rel.  R.,  W.  &  0.  B.  B. 
Co.  V.  Hicks  et  al.,  105  N.  Y.  198. 

A  towa  assessment-roll  cannot,  for  the  purpose  of  determining  the  running 
of  the  fifteen  days  within  which  an  assessment  contained  therein  may  be  re- 
viewed, be  deemed  to  have  been  filed  by  town  assessors  with  the  town  clerk  on 
the  day  when  a  mail  carrier,  at  their  request,  left  it  done  up  in  a  package  on 
top  of  a  box  on  a  post  in  front  of  the  clerk's  house,  it  appearing  that  his  wife 
took  the  package  from  the  post,  with  the  mail,  he  being  absent  from  home  and 
that  he  did  not  find  or  open  the  package  until  two  days  later,  when  he  indorsed 
the  roll  as  filed  then. 

The  roll  must  be  deposited  by  the  assessors  with  the  clerk  with  the  clear 
and  unmistakable  purpose  of  having  it  filed.  People  ex  rel.  N.  Y.  C.  &'  H. 
B.  B.  B.  Co.  Y.  Sheppard,  33  Misc.  453,  68  Supp.  426'. 

The  period  of  limitation  prescribed  by  the  Tax  Law,  within  which  applica- 
tion must  be  made  for  the  writ  of  certiorari,  is  not  set  in  motion  until  notice 
is  given  by  posting  and  publication  that  the  completed  tax-roll  has  been  filed. 
The  Supreme  Court  may,  however,  in  the  exercise  of  its  discretion,  in  the 
case  of  long  delay,  dismiss  the  writ  on  account  of  laches.  People  ex  rel.  Am. 
Ex.  Nat.  Bank  v.  Purdy,  196  IST.  Y.  270,  rev'g  132  App.  Div.  931. 

The  court  has  power  to  amend  a  certiorari  to  review  an  assessment  for  taxa- 
tion so  that  it  will  recite  that  it  was  issued  on  the  relation  of  the  person  or 
corporation  assessed,  prescribe  the  time  within  which  the  return  shall  be 
served  on  relator's  attorney  and  by  directing  the  judge  who  granted  the  writ 
to  attest  it.  People  ex  rel.  Erie  B.  B.  Co.  v.  Webster;  49  App.  Div.  556,  63 
Supp.  574. 

Thfe  provisions  of  the  General  Tax  Law  (L.  1896,  chap.  908),  sections  250 
and  251,  relative  to  the  time  when  a  petition  to  review  an  alleged  illegal  assess- 
ment must  be  presented  to  the  court,  have  no  application  to  assessments  for 
taxation  made  by  the  city  of  ]SI"ew  York,  which  are  exclusively  controlled  by 
the  provisions  of  the  Consolidation  Act.  People  ex  rel.  Bronx  Gas  Co.  v. 
B4rker,  22  App.  Div.  161,  47  Supp.  1020;  dism'd,  155  K  Y.  308. 

The  requirement  of  section  251  of  the  Tax  Law  (L.  1896,  chap.  908)  that 
a  petition  for  a  writ  of  certiorari  to  review  an  assessment  for  taxation  must 
be  presented  within  fifteen  days  after  the  completion  and  filing  of  the  assess- 
ment-roll and  the  first  posting  or  publication  of  the  notice  thereof  as  required 
by  law,  has  no  application  to  assessments  of  property  in  New  York  city,  since 
this  section  manifestly  refers  to  provisions  of  the  Tax  Law  which  apply  to  the 
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State  generally  but  not  to  the  city  of  JSTew  York  and  which  are  not  made 
obligatory  therein  by  the  declaration  of  section  886  of  the  charter  of  said  city 
(L.  1897,  chap.  378),  that  the  duties  theretofore  devolved  by  law  upon  assess- 
ing officers  in  the  municipalities  consolidated  by  that  act  with  the  city  of  New 
York  should  be  vested  in  the  board  of  taxes  and  assessments  in  that  city. 
People  ex  rel.  Thomson  v.  Feitner,  168  N.  Y.  441,  aff'g  61  App.  Div.  117. 
70  Supp.  360. 

The  tax  commissioners  of  the  city  of  New  York  are  not  required  to  publish 
notice  of  the  completion  of  the  tax-rolls,  and,  therefore,  section  251  of  the 
Tax  Law,  limiting  the  time  for  procuring  a  certiorari  to  fifteen  days  after 
such  publication,  does  not  apply,  but  an  application  therefor  is  in  time  if  made 
within  the  four  months  prescribed  by  section  2125  of  the  Code.  People  ex  rel. 
Langdon  v.  Feitner,  30  Misc.  646,  64  Supp.  269. 

Since  the  amendment  to  section  906  of  the  charter  of  the  city  of  New  York, 
by  the  Laws  of  1901,  chapter  466,  a  proceeding  to  review  an  assessment  for 
taxation  is  begun  in  time  when  a  petition  for  the  writ  is  presented  and  an 
order  for  its  issue  granted,  before  November  1st  in  the  year  when  the  determi- 
nation of  the  tax  commissioners  was  made,  and  it  is  not  necessary  that  the  writ 
be  served  before  that  day.  People  ex  rel.  Taber  Prang  Art  Co.  v.  Wells,  39 
Misc.  602,  80  Supp.  610. 

The  provisions  of  the  Tax  Law  requiring  an  assessment-roll  to  be  filed  in 
the  office  of  a  city  clerk  for  fifteen  days  for  public  inspection,  and  requiring 
the  posting  and  publication  of  notice  thereof,  do  not  apply  to  the  city  of 
Rochester,  for  its  charter,  enacted  subsequent  to  the  Tax  Law,  contains  a  com- 
plete system  of  procedure  relative  to  the  assessment  and  collection  of  taxes  in- 
consistent with  that  embodied  in  the  general  act. 

Under  the  charter  of  the  city  of  Rochester  an  assessment  becomes  final  and 
binding  at  the  time  of  the  confirmation  of  the  tax-rolls  by  the  common  council 
of  the  city,  and  the  Statute  of  Limitations  upon  certiorari  to  review  such 
assessment  begins  to  run  from  that  date.  People  ex  rel.  Western  N.  Y.  &  P. 
R.  R.  Co.  V.  Woodbury,  133  App.  Div.  503,  117  Supp.  676. 

The  city  charter  limiting  the  time  within  which  certiorari  to  review  an 
assessment  can  be  sued  out  to  two  weeks,  held,  that  a  writ  having  been  issued 
within  the  time,  other  property-holders  than  the  relator  should  be  allowed  to 
join  in  the  proceeding,  upon  engaging  not  to  raise  any  new  objections  to  the 
assessment  complained  of.  People  ex  rel.  West  v.  City  of  Syracuse,  28  Misc. 
95,  59  Supp.  763. 

ARTICLE  IV. 
THE  RETURN.     §  292. 
§  292  (Formerly  §  252).     Return  to  writ. 

The  officers  making  a  return  to  such  writ  shall  not  be  required  to  return  the  original 
assessment  roll  or  other  original  papers  acted  upon  by  them,  but  it  shall  be  sufficient  to 
return  certified  or  sworn  copies  of  such  roll  or  papers,  or  of  such  portions  thereof  as  may 
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be  called  for  by  such  writ.  The  return  must  concisely  set  forth  such  other  facts  as  may 
be  pertinent  and  material  to  show  the  value  of  the  property  assessed  on  the  roll  and  the 
grounds  for  the  valuation  made  by  the  assessing  oflBcers  and  the  return  must  be  verified. 

There  is  no  statutory  provision  requiring  an  official  or  board  of  officers  to 
verify  a  return  to  a  certiorari.  Presumptively  their  return  is  an  official  act, 
and,  therefore,  the  certificate  is  sufficient.  People  ex  rel.  Jones  v.  Diehl  et  al., 
45  App.  Div.  631. 

An  officer  to  whom  a  writ  of  certiorari  has  been  directed  is  not  justified  in 
refusing  to  make  a  return  according  to  its  explicit  terms  because  the  require- 
ments thereof,  by  calling  for  a  return  as  to  matters  not  pertinent  to  the 
grievance, complained  of,  are  broader  than  they  should  be;  his  remedy  is  by  a 
motion  for  the  modification  of  the  writ.  People  ex  rel.  Fitzgerald  v.  Feitner, 
37  App.  Div.  362,  56  Supp.  93. 

While  at  common  law  and  under  the  Code  of  Civil  Procedure  the  return  to 
&  writ  of  certiorari  is  conclusive  upon  the  parties  as  well  as  upon  the  courts, 
>vhere  it  is  sought  to  review  the  assessments  by  writ  of  certiorari  under  the 
statute,  and  a  reference  is  ordered  to  take  testimony,  the  respondents  to  the 
writ  may  show  in  reference  to  the  statement  on  the  return  that  they  have  as- 
sessed the  property  of  the  relator  at  its  true  value,  that  the  property  was 
assessed  at  an  amount  less  than  its  true  value,  and  at  the  same  rate  as  all  the 
other  property  in  the  same  district.  People  ex  rel.  Dexter  v.  Palmer,  86  Hun, 
513,  33  Supp.  926,  67  St.  Rep.  701;  aff'd,  148  N.  Y.  732. 

Where  the  terms  of  the  mandate  have  been  modified  before  a  complete  re- 
turn, the  return  is  to  be  made  to  the  modified  writ  in  the  usual  time  and 
manner.  People  ex  rel.  Fitzgerald  v.  Feitner,  40  App.  Div.  620,  57  Supp. 
1062. 

On  certiorari  to  reduce  a  tax  under  the  Laws  of  1880,  chapter  269,  if  the 
assessment-roll  and  affidavit  are  not  returned,  the  court  may  presume  that  the 
affidavit  conformed  to  the  statute  in  respect  to  the  statement  of  the  rule  of 
valuation.  The  proper  form  of  a  denial  in  the  return  in  this  respect,  con- 
sidered. People  ex  rel.  Ogdensburgh  &  L.  C.  R.  B.  Co.  v.  Pond,  13  Abb. 
K  C.  1. 

Whenever  the  acts  of  the  assessing  officers  are  challenged  they  must,  in 
addition  to  setting  forth  the  conclusion  reached  by  them,  set  forth  the  evidence 
upon  which  that  conclusion  is  based,  to  the  end  that  the  court  may  determine 
whether  the  conclusion  was  fairly  drawn  from  the  facts  established  or  whether 
the  assessing  officers  acted  arbitrarily  in  the  matter.  People  ex  rel.  Con- 
solidated Oas  Co.  V.  Feitner,  78  App.  Div.  313,  79  Supp.  975. 

On  certiorari  to  review  determination  of  tax  commissioners  on  application 
to  correct  an  assessment  the  commissioners  must  state  the  evidence  on  which 
their  conclusion  was  based,  that  the  court  may  determine  whether  it  was  fairly 
drawn  from  the  facts  established.  People  ex  rel.  New  Yorle  Mut.  Gas  Light 
Co.  V.  Wells,  42  Misc.  606,  87  Supp.  595. 
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The  return  of  commissioners  of  taxes  must  disclose  the  evidence  upon  which 
they  acted  in  assessing  a  corporation  for  its  capital  and .  surplus.  People 
ex  rel.  Consolidated  Gas  Co.  v.  Feitner,  78  App.  Div.  313,  79  Supp.  975. 

A  return  of  assessors,  to  a  writ  of  certiorari,  issued  upon,  a  petition  to  re- 
view an  assessment  made  by  them,  raises  no  issues  where  it  denies  parts  of  the 
petition  by  referring  to  its  paragraphs,  as  such  a  method  of  pleading  denies 
the  paragraphs  but  does  not  deny  the  facts  contained  in  them._  People  ex  rel. 
Robinson  v.  Banfield,  36  Misc.  13,  72  Supp.  35. 

If  the  return  does  not  comply  with  section  252  of  the  Tax  Law  (L.  1896, 
chap.  908),  requiring  it  to  "  set  forth  such  other  facts  as  may  be  pertinent  and 
material  to  show  the  value  of  the  property  assessed  on  the  roll  and  the  grounds 
for  the  valuation  made  by  the  assessing  officers,"  it  should. be  sent  back  for 
correction.  If  the  writ  requires  more  than  the  statute  calls  for  it  is  to  that 
extent  unauthorized.  People  ex  rel.  Buffalo  Gas  Co.  v.  Com'rs,  55  App.  Div. 
186,  67  Supp.  51. 

A  provision  in  a  writ  of  certiorari  issued  to  review  an  assessment  for  taxa,- 
tion,  that  the  return  shall  include  "  the  manner  of  making  the  same  (the 
assessment),  the  method  pursued  by  you  in  making  and  fixing. a  valuation 
upon  such  special  franchise  of  the  petitioner  in  said  city  of  Buffalo,  with  the 
basis  adopted  by  you  for  such  valuation  thereof,"  is  unauthorized  and  should 
be  stricken  out.  People  ex  rei.  Buffalo  Gas  Co.  v.  Com'rs^  55.  App.  Div.  186, 
67  Supp.  51. 

While  the  -assessing  officer  is  not  bound  by  the  sworn  statements  of  officers 
of  a  corporation,  in  levying,  an  assessment  for  real  and  personal  property,  he 
must,  on  certiorari,  return  the  information  inducing  disbelief  in  them,  and  it 
is  not  sufficient  to  state  that  he  has  other  information  that  he  prefers  to  ac- 
cept, though  his  determination  is  based  in  part  upon  his  "  own  knowledge  of 
the  property  and  business  of  the  company."  People  ex  rel.  Cornell  Steam- 
hqat  Co.  v.  Dederick,  25  Misc.  539,  55  Supp.  40 ;  aff'd,  41  App.  Div.  617,  58 
Supp.  1146. 

Although  the  return  does  not  deny  facts  alleged  by  the  petition  but  merely, 
conclusions  that  the  relator  drew  from  the  facts,  an  issue  of  fact  is  raised 
which  must  be  determined  not  upon  the  petition  and  return  but  by  taking  evi- 
dence.   People  ex  rel.  Bishop  v.  Feitner,  116  App.  Div.  452,  101  Supp.  1021. 

The  return  of  the  taxpayer,  a  domestic  corporation,  averred  that  "  the  com- 
pany claims  that  it  is  exempt  from  taxation  in  ]Srew  York  because  its  assets 
are  out  of  the  State,  and  are  taxed  in  Pennsylvania,  in  which  State  its  miUs 
are  located."  Its  petition  for  certiorari  to  review  the  action  of  the  commis- 
sioners read,  inter  alia,  "  Though  it  appeared  from  said  statement,  and  al- 
though the  fact  is  and  was  that  ...  all  the  assets  of  your  petitioner  were 
situated  without  the  State- of .  ISTew  York,  being  situate  within  the  State  of 
Pennsylvania,    and  there   subject  to   assessment  for.  taxation,    and   although- 
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assessments  for  taxation  are  and  were  paid  thereon  by  your  petitioner  in  said 
State  of  Pennsylvania,"  etc.  It  appeared  that  the  corporation  actually  had  on 
hand  in  cash  certain  money.  Held,  not  a  suiEcient  averment  that  this  money 
was  in  Pennsylvania,  and  there  subject  to  taxation,  to  relieve  it  from  taxation 
in  New  York.  People  ex  rel.  Orinoka  Mills  v.  Barker,  84  App,  Div.  469, 
83  Supp.  33. 

ARTICLE  V. 
PROCEEDINGS   ON  THE  RETURN.    %   293. 

§  293  (in  part) .  Proceedings  upon  return,  1907. 
Subd.  1.  Nature  and  extent  of  review  by  the  court,  1907. 
Subd.  2.  Extent  of  review  of  acts  of  assessors,  1910. 
Subd.  3.  Inequality  as  a  basis  for  relief,  1916. 
Subd.  4.  When  and  how  evidence  is  taken,  1920. 
§  293  (Formerly  §     253).     Proceedings  upon  return. 

If  it  shall  appear  upon  the  return  to  any  such  writ  that  the  assessment  complained  of 
is  illegal  or  erroneous  or  unequal  for  any  of  the  reasons  alleged  in  the  petition,  the  court 
may  order  such  assessment,  if  illegal,  to  be  stricken  from  the  roll,  or  if  erroneous  or 
unequal,  it  may  order  a  re-assessment  of  the  property  of  the  petitioner,  or  the  correction 
of  his  assessment  upon  the  roll,  in  whole  or  in  part,  in  such  manner  as  shall  be  in  accord- 
ance with  law,  or  as  shall  make  it  conform  to  the  valuations  and  assessments  of  other 
property  upon  the  same  roll  and  secure  equality  of  assessment.  If  upon  the  hearing  it 
shall  appear  to  the  court  that  testimony  is  necessary  for  the  proper  disposition  of  the 
matter,  it  may  take  evidence  or  may  appoint  a  referee  to  take  such  evidence  as  it  may 
direct,  and  report  the  same  to  the  court,  with  his  findings  of  fact  and  conclusions  of  law, 
which  shall  constitute  a  part  of  the  proceedings  upon  which  the  determination  of  the 
court  shall  be  made.  *  *  *  Upon  such  hearing  the  parties  to  the  proceeding  may  mutually 
agree  upon  the  number  of  pieces  of  property  to  be  valued  and  the  number  of  witnesses  to 
be  sworn  on  the  subject  of  the  value  of  such  properties.  But  in  case  the  parties  fail  to  so 
agree,  then  upon  application  of  either  party  the  court  shall  determine  the  number  of 
witnesses  to  be  sworn  and  the  number  of  the  pieces  of  property  to  be  valued  and  shall 
limit  the  same  to  such  number  as  the  court  shall  deem  reasonable.     *     *     ♦. 

The  balance  of  the  section  relates  to  the  assessment  of  special  franchises  and 
will  be  be  found  in  its  appropriate  place  under  that  head.    (Art.  X.) 

Subd.  1.    Nature  and  Extent  of  Review  by  the  Court. 

The  right  of  relator  to  have  testimony  taken  on  certiorari  to  review  an 
assessment  for  taxation  is  not  an  appeal  to  the  discretion  of  the  court  as  on  a 
motion  for  a  new  trial,  but  is  a  substantial  right  which  must  be  granted,  where 
issues  of  fact  are  framed  by  the  petition  and  return,  and  evidence  is  necessary 
for  their  proper  disposition,  since  the  provision  of  section  253  (now  293)  of  the 
Tax  Law,  that  the  court  may  take  such  testimony  when  necessary  for  the  proper 
disposition  of  the  matter,  must.be  regarded  as  mandatory.  People  ex  rel  Thom- 
son V.  Feitner,  168  N.  Y.  441,  aflf'g  61  App.  Div.  117,  70  Supp.  360. 

Where  an  allegation  of  the  petition  that  an  application  was  made  in  due 

time  to  the  proper  officers  to  correct  the  assessment  is  denied  by  the  return 

made  by  the  defendants,  an  issue  of  fact  essential  to  the  determination  of  the 

issues  in  the  matter  is  raised,  and  the  court  under  section  293  of  the  Tax  Law 
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may  send  the  matter  to  a  ref&ree  to  take  the  evidence  and  report  thereon. 
People  ex  rel.  Sweet  v.  Blake,  72  Misc.  646. 

The  provisions  of  the  act  of  1880,  chapter  269,  in  regard  to  the  review  and 
correction  of  assessments  by  certiorari,  confers  upon  the  court  the  power  of 
review  and  correction  only,  when  it  appears  by  the  return  to  the  writ,  or  the 
evidence  taken  thereunder,  that  the  assessment  complained  of  is  illegal,  errone- 
ous, or  unequal.  It  does  not  authorize  a  review  where  it  appears  the  assess- 
ment in  question  was  made  in  accordance  with  the  statutes  then  in  force,  and 
in  the  due  performance  of  the  duty  then  obligatory  on  the  assessors.  People 
V.  Com'rs  of  Taxes,  91  N".  Y.  693. 

Under  the  Laws  of  1896,  chapter  908,  section  253,  if  it  shall  appear  upon 
the  retiirn  of  a  writ  to  review  an  assessment  that  the  assessment  is  illegal  or 
erroneous  or  unequal,  for  the  reasons  stated  in  the  petition,  the  court  may 
order  such  assessment,  if  illegal,  to  be  stricken  from  the  rolls ;  or,  if  erroneous 
or  unequal,  it  may  order  a  reassessment.  People  ex  rel.  Consol.  Oas  Co.  v. 
Feitner,  78  App.  Div.  313,  79  Supp.  975. 

The  statutory  writ  of  certiorari  to  review  an  assessment  possesses  all  the 
requisites  of  the  common  law  and  Code  writs  of  certiorari;  and  in  addition  a 
rehearing  of  the  question  at  issue  and  the  introduction  of  additional  proofs 
may  be  had,  and  the  court  deciding  in  the  first  instance  that  testimony  was 
necessary  to  be  given  to  make  proper  disposition  of  the  proceeding  is  not  con- 
cluded on  the  motion  to  confirm  the  report  from  determining  that  upon  the 
face  of  the  return  it  appeared  that  the  tax  is  illegal  and  void.  People  ex  rel. 
23d  St.  By.  Co.  v.  Feitner,  92  App.  Div.  518,  87  Supp.  304. 

The  court  will  not  interfere  with  the  assessment  on  certiorari  proceedings, 
Avhere  the  warrant  for  the  collection  of  taxes  has  been  delivered  to  the  col- 
lector before  the  petition  is  verified.  People  ex  rel.  Keller  v.  Ma/fiy,  89  Hun, 
138,  35  .Supp.  78,  69  St.  Eep.  256. 

The  fact  that  the  assessment-roll  sought  to  be  corrected  was  not  in  the  pos- 
session of  the  assessors  when  the  writ  was  issued  is  not  material.  People  ex  rel. 
West  Shore  B.  B.  Co.  v.  Adams,  125  IST.  Y.  471,  36  St.  Eep.  166. 

It  is  no  answer  to  the  writ  for  the  assessors  to  allege  that  the  facts  alleged 
in  the  petition  show  that  the  whole  roll  was  void.  It  is  immaterial  that  in  de- 
stroying an  assessment  against  himself  the  relator  destroys  it  also  against 
others  and  even  as  against  all  persons  assessed,  and  assessors  will  not  be  heard 
to  say  that  they  acted  so  illegally  that  there  was-  not  enough  of  their  acts  to 
justify  a  review.  People  ex  rel.  Friendly  v.  Davenport,  119  App.  Div.  790, 
104  Supp.  332. 

Certiorari  is  not  rendered  invalid  by  the  act  of  the  assessors  in  not  return- 
ing the  original  assessment-rolls  and  papers,  which  had  previously  been  filed 
with  the  town  clerk,  as  return  of  copies  under  the  statute  was  considered  a 
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oompliance  with  the  order.  Mniter  of  Winegarde,  78  Hun,  58,  60  St.  Rep. 
507,  modif'g  5  Misc.  54,  25  Supp.  48. 

Upon  the  hearing  of  a  writ  of  certiorari,  issued  under  chapter  269  of  the 
Laws'  of  1880,  to  review  an  assessment  for  taxation,  it  is  the  duty  of  the  court 
to  determine  whether  the  tax  commissioners  applied  a  correct  method  in 
making  thfS  assessment,  and  if  they  did  not,  to  make  a  new  appraisal  and 
ascertain  and  iix  the  amount  of  the  relator's  property  subject  to  taxation. 
People  ex  rel.  ManhaJt.  R.  B.  Co.  v.  Barker,  48  App.  Div.  248,  63  Supp.  167, 
rev'g  28  Misc.  13,  59  Supp.  926;  rev'd,  165  N.  Y.  305. 

In  a  proceeding  by  a  railroad  company  to  review  by  certiorari  an  assess- 
ment made!  by  the  State  Board  of  Tax  Commissioners  of  its  special  fran- 
chises, where  the  respondents  return  that  they  had  information  other  than  the 
relator's  evidence  and  exhibits  in  forming  their  opinions  but  do  not  return 
such  evidence  for  the  court's  consideration,  nor  disclose  the  modiis  operandi 
which  led  to  the  result  reached  by  them,  nor  comply  with  the  writ,  the  court 
is  justified  in  proceeding  to  revalue  the  franchises.  People  ex  rel.  H.  &  M. 
B.  B.  Co.  Y.  Tax  Com'rs,  69  Misc.  1. 

In  certiorari  proceedings  to  review  an  assessment  on  personal  property  the 
burden  is  upon  the  petitioners  to  show  that  said  property  is  not  subject  to 
assessment;  and  their  failure  to  deny  that  they  are  the  owners  of  personal 
property  within  this  Stat©  is  equivalent  to  an  admission  that  they  do  possess 
such  property  and  the  court  will  conclude  that  the  assessors  were  justified  in 
assessing  them.     People  ex  rel.  Cook  v.  Dunckel,  69  Misc.  361. 

Although  it  may  be  determined  in  certiorari  proceedings  that  the  valuation 
of  real  estate  in  the  column  in  the  annual  record  of  assessed  valuations,  show- 
ing the  value  of  the  property  if  improved,  is  too  high  and  is,  therefore,  re- 
duced, an  increase  in  the  column  showing  valuation  of  the  property,  if  unim- 
proved, is  unauthorized.  People  ex  rel.  Kemp  B.  E.  Co.  v.  O'Donnell,  198 
N.  Y.  48,  modif'g  133  App.  Div.  894. 

On  motion  to  quash  a  writ  of  certiorari  the  statement  of  fact  in  the  petition 
must  be  taken  as  true. 

Eeal  property  in  ISTew  York  city  must  be  assessed  at  its  market  value  — 
that  is,  the  amount  for  which  it  would  sell  in  ordinary  circumstances.  People 
ex  rel.  Poor  v.  Wells,  139  App.  Div.  83. 

The  Tax  Law  must  be  strictly  construed  and  the  government  can  take 
nothing  by  way  of  a  'tax  except  what  is  clearly  authorized  by  the  words  of  the 

statute. 

The  provisions  of  section  894a  of  the  Greater  New  York  charter,  that  so 
long  as  the  books  of  annual  record  of  the  assessed  valuation  of  real  and  per- 
sonal estate  remain  open  for  correction  the  board  of  taxes  and  assessments 
after  giving  at  least  ten  days'  prior  personal  notice  to  the  party  in  interest  may 
add  to  the  assessment-roll  the  name  of  the  "  owner"  of  any  personal  estate  and 
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its  assessed  valuation  that  may  have  been  omitted,  do  not  authorize  th©  ad- 
dition of  the  name  of  an  agent,  executor,  or  trustee  but  only  that  of  a  general 
and  beneficial  ov^ner.    People  ex.  rel.  Stehbins  v.  Purdy,  69  Misc.  367. 

It  seems  the  provision  of  the  ~Sew  York  Consolidation  Act,  providing  for 
a  review  or  correction,  on  the  merits,  by  certiorari,  of  any  decision  or  de- 
cisions of  the  commissioners  of  taxes  and  assessments,  does  not  authorize  the 
court  to  review  a  decision  of  those  officers  upon  questions  of  value  or  appraise- 
ment, where  they  proceeded  upon  information  or  evidence  tending  to  support 
their  decision.  People  ex  rel.  Edison  Elec.  Ilium.  Co.  v.  Barker  et  al.,  139 
N.  Y.  55,  rev'g  68  Hun,  513,  22  Supp.  1043. 

Section  896  of  the  charter  of  the  city  of  New  York  (L.  1901,  chap.  466), 
which  provides  that  the  board  of  taxes  and  assessments  shall  not  increase  the 
assessed  valuations  after  the  books  of  annual  record  are  opened  for  correction 
and  review,  except  upon  notice  to  the  party  affected  thereby,  implies  that  the 
taxpayer  may  rely  upon  the  proposition  that  his  assessment  will  not  be  aug- 
mented in  any  respect  without  his  knowledge  and  an  opportunity  to  object. 

There  is  nothing  in  the  action  of  the  taxpayer  in  seeking  a  review  of  his 
assessment  by  certiorari  which  implies  his  consent  to  have  the  assessment  in- 
creased, nor  can  the  action  of  the  commissioners  of  taxes  and  assessments  in 
resisting  his  application  for  a  reduction  be  construed  into  a  notice  from  them 
that  they  will  ask  for  an  increase.  Hence,  there  cannot  properly  be  a  finding 
by  the  court  to  that  effect.  People  ex  rel.  Kemp  R.  E.  Co.  v.  O'Donnell,  198 
]Sr.  Y.  48,  modif'g  133  App.  Div.  894. 

Subd.  2.    Extent  of  Review  of  Acts  of  Assessors. 

The  rule  is  that  assessors  are  not  free  to  capriciously  disregard  the  evidence 
and  emancipate  themselves  from  all  restrictions  and  rules  however  funda- 
mental. They  act  in  a  judicial  capacity,  in  hearing  parties  aggrieved,  and 
must  be  governed  by  the  evidence  before  them,  and  when  they  have  no  ground 
in  such  evidence  to  dispute  it  they  are  bound  to  act  in  accordance  with  it. 
People  ex  rel.  American  Linen  Thread  Co.  v.  Rowland,  61  Barb.  273; 
Oswego  Starch  Factory  v.  Dolloway,  21  IST.  Y.  460 ;  People  ex  rel.  Glens  Falls 
Co.  V.  Ferguson,  38  IsT.  Y.  89 ;  People  ex  rel.  Edison  Elec.  III.  Co.  v.  Barker, 
139  ]Sr.  Y.  55;  People  ex  rel.  Edison  General  Elec.  Co.  v.  Barker,  141  N.  Y. 
251;  People  ex  rel.  Glen  Telephone  Co.  v.  Hall,  130  App.  Div.  360  (362), 
114  Supp.  511. 

An  affidavit  that  affiant  was  not  the  owner  or  occupant  of  certain  real  prop- 
erty was  not  conclusive  on  the  board  of  tax  assessors,  but  they  were  entitkd 
to  consider  all  the  information  they  had  on  the  subject,  including  the  affidavit, 
for  the  purpose  of  deciding  that  the  assessment  of  the  property  against  affiant 
was  properly  made.  People  ex  rel.  Gibson  v.  Bd.  of  Assessors  of  Ttiwn  of 
PuUney,  101  Supp.  176. 
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It  is  proper  for  assessors  in  valuing  the  property  of  a  railroad  corporation 
in  their  town  liable  to  assessment  to  take  into  consideration  the  verified  re- 
ports of  the  company  as  to  earnings,  made  as  required  by  law.  People  ex  rel, 
B.,  W.  &  0.  R.  E.  Co.  V.  Hicks  et  al.,  105  N.  Y.  198. 

Where  a  corporation,  assessed  for  the  purposes  of  taxation  by  the  commis- 
sioners of  taxes  and  assessments  of  the  city  of  ISTew  York,  applies  for  a  re- 
duction of  its  assessment  and  files  with  the  tax  commissioners  a  verified  state- 
ment showing  its  financial  condition,  if  the  commissioners  are  not  satisfied 
with  such  statement,  they  may  require  further  information  from  the  corpora- 
tion; if,  however,  they  neglect  to  do  so,  they  may  not  disregard  the  statement 
simply  because  they  believe,  without  any  other  grounds  for  such  belief  than 
their  mere  surmise,  that  it  is  untrue.  People  ex  rel.  Bhumgara  Co.  v.  WellSj 
93  App.  Div.  212,  87  Supp.  543;  aff'd,  179  K.  Y.  529. 

It  seems  that  assessors  are  not  required  to  apply  the  rigid  rules  of  evidence 
in  investigation  before  them  where  assessments  are  contested.  People  ex  rel. 
E.,  W.  &  0.  E.  R.  Co.  V.  Hichs  et  al.,  105  N.  Y.  198. 

Assessors  in  hearing  grievances  act  in  a  judicial  capacity  and  must  be 
governed  by  the  evidence  before  them.  They  cannot  discredit  verified  state- 
ments of  an  owner  when  there  is  no  evidence  that  they  are  untrue. 

Thus,  where  the  verified  statement  of  a  corporation  submitted  to  town 
assessors  shows  that  all  the  property  assessed  consists  of  poles,  wires,  and 
equipment  located  on  the  public  highways,  and  that  they  have  been  assessed 
as  real  estate  by  the  State  Board  in  levying  a  special  franchise  tax  so  that 
there  is  no  realty  subject  to  taxation,  the  assessors  cannot  make  an  assessment 
upon  the  theory  that  some  of  the  telephone  equipment  is  on  private  property 
instead  of  upon  the  highway,  in  the  absence  of  any  evidence  justifying  such 
conclusion.  People  ex  rel.  Glen  Telephone  Co.  v.  HaM,  130  App.  Div.  360, 
114  Supp.  511. 

Where  the  State  Board  of  Tax  Commissioners  has  assessed  the  franchise  tax 
of  a  corporation  ovming  nine  special  franchises  lying  within  a  town,  at  a  gross 
sum,  without  placing  a  value  upon  the  separate  franchises,  and  some  of  the 
special  franchises  lie  wholly  within  one  village  and  the  others  lie  wholly 
within  another  village,  the  village  assessors  have  no  power  to  split  up  the  gross 
valuation  and  apportion  it  between  the  villages.  People  ex  rel.N.  Y.  C.  & 
H.  B.  B.  B.  Co.  V.  Gourley,  135  App.  Div.  869,  120  Supp.  200 ;  aff'd,  198 

N.  T.  486. 

Upon  the  trial  of  an  issue  raised  upon  certiorari  to  review  an  assessment  on 
railroad  property  as  excessive,  it  is  competent  for  the  relator  to  show  the 
average  net  earnings  of  the  company  for  several  years  last  past,  what  part 
thereof  was  derived  from  other  sources  than  the  use  of  the  taxed  property, 
e.  g.,  the  use  of  freight  cars  on  other  roads,  the  like  rate  for  the  value  of  the 
use  of  its  freight  cars  on  its  own  road ;  the  sum  received  from  its  storage  and 
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elevator  business  aside  from  ordinary  railroad  business,  in  the  management  of 
an  elevator  not  v?ithin  the  town,  and  used  only  in  part  for  the  ordinary  busi- 
ness of  the  road;  rent  from  lands  other  than  main  track;  interest  on  value  of 
side-tracks,  and  of  depot  grounds,  not  within  the  town  and  not  including  main 
track ;  and  interest  on  value  of  rolling  stock,  for  the  purpose  of  making  proper 
deduction  from  the  annual  income.  People  ex  rel.  Ogdenshurgh,  etc.,  Co.  v. 
Pond,  13  Abb.  IST.  C.  1. 

Where,  on  an  application  for  a  deduction  from  an  assessment  upon  per- 
sonal property,  made  on  the  ground  that  certain  property  included  in  the 
assessment  was  real  estate,  and  had  been  assessed  as  such,  there  is  no  evidence 
of  the  assessed  value  of  the  real  estate;  the  cost  thereof  is  evidence  of  its 
actual  value,  and  may  be  adopted  as  the  measure  of  the  deduction.  People 
ex  rel.  Knickerbocher  Co.  v.  Wells,  99  App.  Div.  455,  91  Supp.  283 ;  aff'd, 
181  N.  Y.  245. 

Where  a  railroad  company  appears  before  town  assessors  on  grievance  day 
and  objects  to  its  assessment  on  various  grounds,  such  as  overvaluation  in  fact 
and  overvaluation  in  comparison  with  the  assessment  of  other  property,  and, 
further,  "  that  said  assessment  is  illegal  in  that  it  is  not  made  in  accordance 
with  the  provisions  of  the  statute  regulating  such  assessments,"  such  objection 
is  insufficient  to  raise  the  question  that  the  realty  assessed  is  so  definitely  de- 
scribed that  the  assessment  does  not  meet  the  requirements  of  the  statute  and 
is,  therefore,  illegal  and  void.  People  ex  rel.  B.,  B.  &  P.  R.  R.  Co.  v.  Car- 
michael,  64  Misc.  271,  118  Supp.  354. 

The  assessors,  in  estimating  the  value  of  railroad  property  within  the  town, 
are  not  to  be  governed  solely  by  its  cost,  but  rather,  though  not  exclusively,  by 
its  productiveness  for  railroad  purposes. 

The  value  is  to  be  determined  by  the  amount  of  debt  against  a  solvent  debtor 
that  the  property  is  the  equivalent  of,  i.  e.,  the  sum  it  would  sell  for  at  a  fair, 
free,  and  well-advertised  sale. 

The  taxable  value  of  the  part  of  a  railroad  which  lies  within  a  town  in 
which  the  tax  is  laid  is  to  be  ascertained  by  valuing,  as  a  part  of  a  whole,  a 
continuous  way  to  carry  passengers  and  freight  from  one  commercial  business 
point  to  another,  and  the  profits  of  its  use  for  that  purpose.  People  ex  rel. 
Ogdenshurgh  &  L.  C.  R.  R.  Co.  v.  Pond,  13  Abb.  N.  C.  1. 

Although  in  determining  the  value  of  real  estate  used  for  business  purposes, 
for  the  purposes  of  taxation,  the  cost  of  creating  it  may  be  considered,  yet  the 
more  controlling  consideration  is  its  earning  capacity.  People  ex  rel.  Albany 
&  O.  B.  Co.  V.  ^Yemer,  34  Hun,  321. 

The  fact  that  the  taxpayer  has  a  remedy  by  certiorari  does  not  dispense  with 
the  necessity  of  the  hearing  required  by  Village  Law  (L.  1897,  p.  402,  chap. 
414),  section  105,  requiring  the  village  board  of  assessors  to  appoint  a  time 
and  place  for  the  hearing  of  grievances  arising  from  assessments.     Trumbull 
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V.  Palmer.  104  App.  Div.  51,  93  Supp.  349,  modif'g  42  Misc.  628,  87  Supp! 
614. 

In  assessing  real  property  for  the  purpose  of  taxation  the  value  of  improve- 
ments placed  upon  th-e  property  by  the  owner  should  be  included.  People 
ex  rel.  Consolidated  Gas  Co.  v.  Wells,  54  Misc.  322,  105  Supp.  1006. 

The  commissioners  had  the  right  to  rely  upon  the  statements  made  by  the 
relator,  and  if  they  were  incorrect  it  has  no  redress  on  certiorari.  People 
ex  rel.  Cord  Meyer  Co.  v.  Feitner,  39  Misc.  467,  80  Supp.  152. 

Overvaluation  of  bonds  secured  by  mortgages  is  not  shown  by  the  fact  that 
they  were  assessed  at  their  face  value  while  the  obligors  on  a  large  portion  of 
the  bonds  were  not  responsible  for  the  amount  thereof,  where  there  is  no  allega- 
tion that  the  securities  as  a  whole  were  not  worth  their  face  value.  People's 
Trust  Co.  V.  Feitner,  30  Misc.  216,  63  Supp.  883;  aff'd,  51  App.  Div,  178, 
64  Supp.  539. 

Where  property  is  assessed  and  the  owner  resides  within  the  territorial 
jurisdiction  of  the  assessors,  the  presumption  is  that  the  assessment  was  law- 
fully made.    Matter  of  Peek,  80  Hun,  122,  30  Supp.  59. 

Where  land  partially  exempt  is  assessed  below  its  actual  value  it  will  be 
presumed  that  the  assessors  assessed  only  so  much  as  was  not  exempt.  People 
ex  rel.  Murphy  v.  Jewel,  9  Misc.  647,  30  Supp.  511. 

An  assessment  is  not  valid  unless  -the  roll  contains  a  definite  and  plain  de- 
scription of  the  assessed  premises,  sufficiently  accurate  to  locate  them  clearly 
or  enable  them  to  be  identified  beyond  any  question.  People  ex  rel.  Bobinson 
V.  Banfield,  36  Misc.  13,  72  Supp.  3,5. 

Assessment  on  capital  stock  will  not  be  reduced  in  the  absence  of  evidence 
that  the  party  was  injured  thereby,  although  it  appears  that  the  method 
adopted  was  illegal  and  erroneous.  People  ex  rel.  Equitable  Gas  Light  Co. 
V.  Barker,  66  Hun,  21,  20  Supp.  797;  aff'd,  137  N.  Y.  544.  The  action  of 
the  assessors  in  increasing  an  assessment  does  not  make  the  whole  assessment 
void,  but  merely  the  increase.  If  a  claim  for  a  reduction  of  10  per  cent,  on 
the  capital  stock  provided  for  by  section  31  of  the  Tax  Law,  is  not  made  as  a 
^ound  of  grievance  before  the  assessors,  it  cannot  be  insisted  upon  for  the 
first  time  on  a  review  of  their  determination.  Where  physical,  tangible  prop- 
erty exists,  visible  to  the  eyes  of  the  assessors,  of  a  character  ordinarily  dealt 
in,  and  whose  value  is  a  matter  of  common  knowledge  in  the  community,  the 
assessors  may  assess  that  property  according  to  their  ovra  judgment,  without 
seeking  other  proof  or  sources  of  knowledge,  subject  to  review  by  certiorari. 
Such  determination  should  stand  until  affirmatively  proved  to  be  wrong. 
Trowbridge  v.  McNamara,  18  App.  Div.  17,  45  Supp.  456. 

Where  an  adjudication  had  been  had  that  the  property  was  worth  a  certain 
sum  in  previous  yeara,  it  was  held  that  such  adjudication  was  binding  and 
conclusive  upon  the  parties,  and  unless  there  was  an  increase  or  change  in  its 
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value  subsequently  an  objection  to  such  assessment  was  untenable.     People 
ex  rel.  Warren  v.  Carter,  119  N.  Y.  654,  30  St.  Eep.  116. 

An  assessment  against  a  corporation  cannot  be  justified  on  the  part  of  the 
assessors  because  an  officer  refused  to  answer  questions  in  regard  to  the  cor- 
porate indebtedness  where  the  record  fails  to  disclose  what  questions  such 
officer  faifed  to  answer  or  the  subject  to  which  they  related.  People  ex  rel. 
Shane  v.  Barker,  76  Hun,  454,  27  Supp.  1082. 

But  an  asses'sment  will  not  be  disturbed  where  the  relator  objected  to  the 
valuation  of  its  property,  but  gave  no  evidence  of  its  value,  and  it  did  not  ap- 
pear that  the  value  of  the  property  added  to  relator's  deduction  would  not  be 
equal  to  the  valuation  of  the  commissioners.  People  ex  rel.  Edison  Gen.  El. 
Co.  V.  Barker,  74  Hun,  418. 

Under  section  2  of  chapter  550  of  the  Laws  of  1901,  which  amended  section 
24  of  the  Tax  Law  (L.  1896,  chap.  908),  and  devised  a  new  plan  for  the 
assessment  and  taxation  of  shares  of  stock  of  banks  and  banking  associations, 
assessors  .are  required,  when  ascertaining  the  value  of  the  shares  of  bank  stock 
from  the  total  value  of  the  corporate  properties,  to  include  the  value  of  the  real 
estate,  and  have  no  authority  to  deduct  it  from  the  total  valuation  in  making 
the  assessment.  Matter  of  First  Nat.  Bank  of  Ossining,  182  N.  Y.  460, 
modif'g  107  App.  Div.  624,  95  Supp.  1128. 

It  is  not  simply  the  question  whether  the  assessors  had  kept  within  their 
jurisdiction,  or  whether  they  had  acted  honestly  and  according  to  their  best 
judgment,  but  whether  their  judgment  was  right.  People  ex  rel.  Albany  & 
G.  B.  Co.  V.  Weaver,  34  Hun,  321  (323). 

Tax  commissioners  are  justified  in  refusing  to  reduce  an  assessment  for  per- 
sonalty by  the  amount  of  a  trust  which  the  taxpayer  merely  carries  on  his 
books,  as  he  states,  for  the  benefit  of  his  children  and  of  whose  existence  they 
have  never  been  informed. 

Where  he  carries  merchandise  on  his  books  as  of  a  certain  vahie,  and  insures 
it  at  that  value,  tax  commissioners  are  not  bound  to  believe  his  statement  that 
it  has  since  depreciated  50  per  cent.  People  ex  rel.  Davis  v.  Feitner,  34  Misc. 
305,  69  Supp.  798;  aff'd,  62  App.  Div.  618,  71  Supp.  1145,  168  N.  Y.  674, 

Where  a  corporation  which  has  been  assessed  upon  its  capital  and  surplus, 
pursuant  to  section  12  of  the  Tax  Law  (L.  1896,  chap.  908),  makes  appli- 
cation to  the  assessing  officers  for  the  correction  of  the  assessment,  and  upon 
such  application  the  corporation  files  a  verified  statement  as  to  its  financial 
condition  and  the  president  is  examined  under  oath  as  to  the  truth  of  such 
statements,  the  assessing  officers  are  bound  to  accept  the  statement  and  testi- 
mony as  true  in  the  absence  of  evidence  impeaching  their  verity.  People 
ex  rel.  Consol.  Gas  Go.  v.  Feitner,  78  App.  Div.  313,  79  Supp.  975. 

Assessors  in  determining  the  value  of  the  capital  stock  of  a  banking  cor- 
poration for  the  purposes  of  taxation  are  authorized  to  include  in  their  esti- 
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mate  the  actual  value  of  its  safe  deposit  vaults,  less  the  amount  at  which  they 
are  assessed  as  real  estate  against  the  corporation. 

The  assessors  are  justified  in  estimiating  such  vaults,  owned  by  a  corpora- 
tion doing  business  at  a  figure  that  it  would  cost  to  reproduce  them  and  are  not 
bound  to  appraise  them  at  what  they  would  be  worth  for  scrap  iron.  People 
ex  rel.  Bankers'  8.  D.  Co.  v.  O'Donnell,  54  Misc.  5,  105  Supp.  457. 

The  Tax  Law  (L.  1896,  p.  800,  chap.  908),  section  8,  declares  that  every 
person  shall  be  taxed  in  the  tax  district  where  he  resides  when  the  assessment 
is  made,  for  all  personal  property  owned  by  him.  Held,  that  where  one  is 
assessed  on  his  personal  estate  as  a  resident  of  New  York  city  presented  to  the 
commissioners  an  affidavit  in  which  he  deposed  that  he  was  a  resident  of 
Sufi:'olk  county,  and  that  he  was  assessed  and  paid  taxes  there,  and  the  affi- 
davit was  accepted,  and  no  further  evidence  required,  it  established  that  his 
residence  was  in  Suffolk  county,  and  it  was  error  to  assess  him  in  New  York 
city.    People  ex  rel.  Thomas  v.  Feitner,  90  App.  Div.  9,  85  Supp.  587. 

Where  part  of  a  single  farm,  occupied  and  cultivated  according  to  the  usual 
course  of  husbandry  in  the  neighborhood,  is  situated  within  the  limits  of  a 
village,  incorporated  under  the  Village  Law,  the  remainder  of  the  farm,  upon 
which  the  owners  reside,  being  outside  the  boundaries  of  the  village  in  the 
township  surrounding  it,  an  assessment  for  village  purposes  upon  the  land 
situated  within  the  limits  of  the  village  is  not  illegal,  unauthorized,  and  void 
under  section  10  of  the  Tax  Law,  as  in  force  at  the  time  of  the  assessment 
which  provided  that,  "  if  a  farm  or  lot  is  divided  by  a  line  between  two  or 
more  tax  districts  and  the  owner  resides  thereon,  it  shall  be  assessed  to  him  in 
the  district  in  which  he  resides,"  since  such  village  is  not  a  tax  district  and 
such  farm  cannot  truly  be  said  to  be  divided  by  a  line  between  two  or  more 
tax  districts  within  the  operation  and  scope  of  the  Tax  Law.  People  ex  rel. 
Champlin  v.  Gray,  185  N.  Y.  196,  rev'g  109  App.  Div.  116. 

Where,  in  proceedings  by  certiorari  to  review  the  action  of  the  commis- 
sioners of  taxes  and  assessments  of  the  city  of  New  York,  in  assessing  a  cor- 
poration, it  appeared  that  the  assessment  was  based  solely  upon  statements  of 
the  relator  in  answer  to  questions  put  by  the  commissioners,  which  statements 
showed  that  the  capital  was  impaired  and  that  the  indebtedness  of  the  com- 
pany exceeded  the  value  of  its  assets  exclusive  of  real  estate,  and  did  not  dis- 
close any  fact  or  circumstance  justifying  a  disbelief  of  the  answers  made,  ex- 
cept that  a  dividend  had  been  declared  and  paid  shortly  previous;  held,  that 
this  did  not  authorize  a  disbelief  in  the  statement  of  the  impairment  of  capital, 
and,  in  the  absence  of  .any  request  on  the  part  of  the  commissioners  for  fur- 
ther information,  did  not  justify  them  in  imposing  a  tax,  as  the  statements,  if 
accepted  as  true,  showed  that  there  was  no  basis  therefor.  People  ex  rel. 
E.  C.  E.  Co.  V.  Barker,  141  N.  Y.  251. 

In   proceedings   by    certiorari    under   the    act   of    1880    (chap.    269),    to 
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review  lie  proceedings  of  the  commissioners  of  taxes  and  assessments  of  the 
city  of  New  York  in  assessing  the  capital  of  the  relator  for  the  year  1893,  it 
appeared  by  the  computation  of  the  commissioners  that  they  regarded  the  re- 
lator's capital  as  unimpaired;  from  this  they  deducted  the  assessed  value  of 
its  real  estate,  and  the  value  of  its  patents  and  franchises,  and  the  balance 
was  the  sum  fixed  as  the  portion  of  the  relator's  capital  liable  to  taxation.  It 
was  objected  by  the  relator  that  no  deduction  was  made  for  its  debts.  Held, 
untenable;  that  the  determination  that  the  capital  was  unimpaired  implied 
that  there  were  assets  over  and  above  the  capital  sufficient  to  pay  any  out- 
standing debts ;  and  so,  if  the  commissioners'  determination  was  justified,  they 
were  not  bound  to  deduct  the  debts.  People  ex  rel.  E.  O.  L.  Co.  v.  Barker, 
U4:  N.  Y.  94,  rev'g  81  Hun,  22,  30  Supp.  587. 

Under  the  provision  of  the  Eevised  Statutes  in  reference  to  the  assessment 
for  taxation  of  real  property  (1  E.  S.  393,  §  17)  which  requires  the  assessors 
to  assess  the  same  at  its  "  just  and  full  value  as  they  would  appraise  the  same 
in  payment  of  a  just  debt  due  from  a  solvent  debtor,"  and  also  under  the  pro- 
vision of  the  New  York  Consolidation  Act  (L.  1882,  chap.  410,  §  814),  which 
requires  the  assessment  to  be  "  at  the  sum  for  which  such  property  under 
ordinary  circumstances  would  sell,"  it 'is  the  duty  of  the  assessors  to  assess  the 
property  at  its  actual  value. 

As  the  commissioners  of  taxes  and  assessments  in  the  city  of  New  York  are 
sworn  officers,  in  the  absence  of  evidence  to  the  contrary  it  is  to  be  presumed 
that  they  have  performed  their  duty  in  making  such  an  assessment. 

It  is  not  to  be  presumed  that  the  indebtedness  of  a  corporation  represents 
property  ito  the  amount  of  such  indebtedness  in  addition  to  that  represented 
by  its  capital  stock. 

In  making  an  assessment  under  said  act  of  1857  the  earnings  of  the  cor- 
poration may  be  considered  by  the  assessors. 

Where,  therefore,  it  appeared  that  the  earnings  of  the  corporation  enabled 
it  to  pay  its  running  expenses,  necessary  repairs,  and  interest  on  its  indebted- 
ness, and  to  declare  a  dividend  of  6  per  cent,  and  .still  hav.e  a  surplus^;  held, 
it  was  proper  to  assume  that  its  capital  stock  remains  unimpaired,  and  that 
there  are  surplus  assets  sufficient  to  pay  its  outstanding  indebtedness. 

In  assessing  personal  property  assessors  are  entitled  to  exercise  more  lati- 
tude than  is  permitted  in  assessing  real  property.  People  ex  rel.  Manhattan 
R.  Co.  V.  BarJcer,  146  N.  Y.  304. 

Subd.  3.    Inequality  as  a  Basis  for  Relief. 

Under  the  Greater  New  York  charter  the  question  of  inequality  can  be 
raised  only  in  the  case  of  real  estate.  People  ex  rel.  People's  Trust  Co.  v. 
Feitner,  30  Misc.  216,  63  Supp.  883;  aff'd,  51  App.  Div.  178,  64  Supp.  539. 

It  is  held  in  People  v.  Com'rs  of  Taxes,  99  N.  Y.  157,  that  it  is  essential 
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to  the  support  of  a  claim  under  this  statute  to  reduce  or  nullify  an  assessment 
made  by  the  proper  officers,  that  it  should  be  made  to  appear  affirmatively  by 
sufficient  proof  that  such  assessment  is  in  part  or  as  a  whole  erroneous.  Citing 
People  V.  Davenport,  91  N.  Y.  581.  If  the  evidence  fails  to  show  this  or 
leaves  the  matter  in  doubt,  it  is  the  province  of  the  assessors  to  determine  the 
value  and  amount  of  the  property  liable  to  taxation. 

In  proceedings  to  review  an  assessment  on  the  ground  that  it  is  excessive 
and  burdensome  the  burden  of  proof  is  on  the  relator.  Roach  v.  City  of  Og- 
densburgh,  80  Hun,  466,  30  Supp.  450. 

The  burden  of  proof  is  on  the  relator,  in  proceedings  to  review  assessments 
on  the  ground  of  overvaluation,  to  show  that  the  assessors  have  not  assessed 
the  property  at  its  true  value.  People  ex  rel.  Fargo  v.  Murphy,  57  Hun, 
586,  32  St.  Eep.  780,  10  Supp.  377;  affd,  125  K  Y.  712. 

An  overvaluation  of  personalty  cannot  be  sustained  because  of  an  under- 
valuation of  the  realty.  People  ex  rel.  Equitable  Gas  Light  Co.  v.  Barker,  81 
Hun,  22,  30  Supp.  586,  144  JST.  Y.  638. 

Although  where  it  appears  that  the  other  property  was  assessed  at  a  per- 
centage value  the  relator's  property  will  be  required  to  be  assessed  at  the  same 
percentage.  People  ex  rel.  D.  &  H.  C.  Co.  v.  Ganley,  56  Hun,  639,  8  Supp. 
563;  aff'd,  131  N.  Y.  566.    See  People  v.  Zoeller,  15  Supp.  684. 

In  reviewing  an  assessment  for  taxation  of  the  personal  property  of  a 
domestic  corporation,  as  excessive  under  the  Laws  of  1896,  chapter  908,  section 
2,  subdivision  4,  and  section  3,  the  relator  cannot  prevail  unless  aggrieved 
because  the  amount  of  the  assessment  is  too  large,  and  if  it  might  properly 
have  been  larger  by  an  amount  greater  than  the  amount  of  debts  claimed  to 
be  the  subject  of  deduction,  the  latter  need  not  be  considered.  People  ex  rel. 
United  Verde  Copper  Co.  v.  Feitner,  54  App.  Div.  217,  66  Supp.  769;  aff'd 
without  opinion,  165  N.  Y.  645. 

The  fact  that  a  parcel  of  real  estate  is  assessed  for  the  purposes  of  taxation 
at  a  figure  very  largely  in  excess  of  its  full  value  necessarily  involves  inequal- 
ity. It  will  not  be  assumed  that  the  assessment  generally  is  above  the  actual 
value  of  the  property  assessed.  People  ex  rel.  Ward  v.  Feitner,  61  App.  Div. 
456,  70  Supp.  545;  aff'd,  168  N.  Y.  677. 

In  People  ex  rel.  Sheldon  v.  Fraser,  74  Hun,  282;  aff'd,  145  N.  Y.  593, 
it  was  held  that  the  court  will  strike  out  assessments,  and  not  order  it  to  be 
corrected,  where  in  order  to  rectify  their  original  mistake  the  assessors  would 
be  required  to  perform  an  illegal  act.  In  this  case  the  relator's  bank  stock 
was  rated  higher  than  the  same  stock  held  by  others,  and  it  appeared  that  in 
order  to  make  the  relator's  assessment  conform  to  that  of  the  other  taxpayers 
the  assessors  would  have  to  rate  the  relator's  bank  stock  below  par,  instead  of 
at  its  full  value  as  required  by  law. 

Before  a  taxpayer  whose  property  is  not  assessed  for  more  than  its  value 
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can  be  said  to  be  aggrieved  and  claim  a  reduction  of  his  assessment,  he  must 
establish  that  his  property  is  assessed  at  a  higher  proportionate  rate  than 
property  generally  in  the  town.  Some  property  may  be  assessed  at  a  higher 
rate  than  his,  and  some  at  a  lower  rate;  but  if  upon  the  whole  the  average 
rate  of  assessment  is  no  lower  than  his,  'and  if  his  assessment  is  not  at  a  higher 
rate  than  assessments  generally,  he  is  not  aggrieved  within  the  meaning  of 
the  statute,  and  cannot  claim  in  such  a  proceeding  as  this  to  have  his  assess- 
ment reduced.  People  ex  rel.  Allen  v.  Badgley  et  al.,  138  N.  Y,  314  (317), 
rev'g  67  Hun,  65,  22  Supp.  26. 

Inequality  as  a  ground  for  relief  by  certiorari  under  Tax  Law  (L.  1896, 
chap,'  908,  §  250,  p.  882),  providing  for  the  relief  of  persons  aggrieved  by 
an  assessment  unequal  in  that  it  has  been  made  at  a  higher  proportionate 
valuation  than  the  assessment  of  other  property  on  the  same  roll  by  the  same 
officers,  must  be  something  more  than  a  valuation  disproportionate  to  that 
placed  upon  a  few  other  pieces  of  property  in  the  same  vicinity.  People  ex  rel. 
FisJce  V.  Feitner,  95  App.  Div.  217,  88  Supp.  694. 

The  question  presented  on  the  review  of  an  assessment  levied  by  the  commis- 
sioners of  taxes  and  assessments  of  the  city  of  New  York  is  whether,  irrespec- 
tive of  the  method  by  which  the  commissioners  reached  the  result,  the  assess- 
ment imposed  is  in  ©xoess  of  the  actual  value  of  the  property  sought  to  be 
taxed. 

When  assessing  under  section  12  of  the  Tax  Law  (L.  1896,  chap.  908),  the 
capital  stock  and  surplus  of  a  corporation  whose  chief  asset  is  a  building 
erected  on  leased  ground,  the  commissioners  may  properly  estimate  the  build- 
ing at  its  actual  value  and  then  add  the  rental  value  of  the  personal  property, 
and  from  this  amoimlt  deduct  the  assessed  value  of  the  building. 

Where,  on  a  hearing  before  the  commissioners,  it  appears  that  the  building 
was  erected  at  a  cost  of  '$243,329,  and  was  carried  upon  the  books  at  that 
price,  and  the  corporation,  instead  of  furnishing  any  conclusive  evidence  as 
to  the  value  of  the  building,  contents  itself  with  showing  that  the  assessed  value 
of  the  building  was  $105,000,  and  that  the  price  of  its  stock  had  ranged  from 
forty  to  sixty  for  several  years,  the  commissioners  are  justified  in  finding  that 
the  cost  of  the  building  represenlted  its  actual  value.  People  ex  rel.  Ede7i 
Musee  Co.  v.  Feitner,  60  App.  Div.  282,  aff'g  33  Misc.  32,  68  Supp.  149, 
70  Supp.  120. 

In  certiorari  to  review  an  assessment  for  taxation  for  real  estate  under  the 
New  York  city  charter,  the  application  for  review  of  the  assessment  by  the 
assessors,  under  section  895,  which  must  have  stated  the  grounds  of  objection, 
becomes  the  basis  of  the  review  under  the  writ,  and  the  relator  musit  stand 
or  fall  upon  the  grounds  of  error  alleged  in  the  application. 

There  is  no  basis  upon  which  an  overvaluation  can  be  predicated,  where  the 
application  contains  nothing  showing  the  market  value  of  the  property,  and  a 
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mere  statement  that  "  $75,000  is  a  fair  and  reasonable  valuation,"  is 
insufficient. 

The  addition  of  a  schedule  of  assessed  valuation  upon  a  number  of  pieces 
of  neighboring  property,  with  an  allegation  that  a  comparison  with  that  of 
relator's  property  shows  that  the  value  assessed  thereon  is  much  greater  than 
that  upon  property  similarly  situated,  and  in  market  value  is  entirely  dispro- 
por^tionate  and  unequal,  affords  no  basis  for  relief. 

In  arriving  at  the  valuation  for  lassessment,  the  value  of  unrented  space  of 
the  building  in  question  is  not  to  be  deducted.  People  ex  rel.  Greenwood  v. 
Feitner,  77  App.  Div.  428,  79  Supp.  309. 

Where  the  valuation  is  unequal  because  made  "  at  a  higher  proportionate 
valuation  "  than  other  property  on  the  same  assessmentroU,  to  entitle  a  prop- 
erty-owner to  a  reduction  from  his  assessment  where  an  overvaluation  is  not 
established,  it  is  not  sufficient  simply  to  show  that  some  other  property  of  the 
same  description  is  valued  on  ithe  same  roll  at  a  less  proportionate  value;  it 
must  also  appear  that,  by  reason  of  the  undervaluation  of  the  particular  prop- 
erty with  which  his  own  is  compared,  the  claimant  will  be  injured,  i.  e.^  com- 
pelled to  pay  more  than  his  due  share  of  the  aggregate  tax. 

It  is  not  material  in  this  respect  whether  the  assessment  compared  is  of 
contiguous  property  or  of  similar  property  situated  anywhere  in  the  assessment 
district.    People  ex  rel.  W<irren  et  al.  v.  Carter  et  al.,  109  IST.  Y.  576. 

Although  inequality  which  will  justify  the  reduction  of  .an  assessment  is  not 
established  by  showing  four  or  five  instances  where  property  has  been  assessed 
as  a  smaller  proportion  of  its  true  value,  yet  where  the  discrepancy  in  the 
proven  instances  is  great  and  the  number  of  parcels  of  similar  property  is  not 
large  and  no  evidence  is  given  to  sustain  the  assessment,  a  finding  of  general 
inequality  and  reduction  of  'the  assessment  are  justified.  People  ex  rel.  Vic- 
toria. Co.  V.  Summerville,  56  Misc.  300,  107  Supp.  575. 

On  certiorari  for  reduction  of  assessment  on  relators'  unimproved  property 
on  the  ground  of  inequality,  it  appearing  that  their  property  was  assessed 
higher  than  the  other  improved  property,  testimony  of  a  relator :  "  Well,  it 
was  testified  there  by  two  ex-presidents  of  the  board  of  assessors  that  the 
valuation  of  70  per  cent,  was  used  in  the  improved  property  and  50  per  cent. 
in  the  unimproved  property,"  and  of  another  witness :  "  I  think  the  intention 
of  the  assessors  was  to  get  about  75  per  cent,  of  the  actual  value.  .  .  . 
I  have  talked  to  some  of  them,  and  I  have  heard  them  state  —  some  of  them 
said  they  were  bound  on  oath  to "  —  is  insufficient  to  show  that  improved 
property  was  assessed  at  70  per  cent,  and  unimproved  property  at  50  per  cent, 
of  its  actual  value,  so  that  under  the  general  average  relators  were  uninjured. 
People  ex  rel.  Litchfield  v.  Feitner,  107  App.  Div.  267,  95  Supp.  10. 
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Subd.  4.    When  and  How  Evidence  is  Taken. 

Where  'the  petition  to  review  assessment  alleges  that  the  assessment  was 
illegal,  erreoneous,  and  void,  upon  the  ground  that  the  petitioner  was  not  and 
had  not  been  at  any  time  during  the  year  for  which  such  assessment  was  levied 
the  owner  of  any  personal  property  in  the  tax  district  in  which  the  assessment 
was  levied  which  was  the  subject  of  taxation,  a  case  is  presented  where  the 
court  is  justified  in  appointing  a  referee  to  take  evidence  and  report  to  the 
court.  People  ex  rel.  Dwight  v.  Plattj  92  Hun,  349 ;  appeal  dism'd,  151 
N.  Y.  664,  on  'authority  of  People  ex  rel.  Ulster  &  Del.  B.  B.  Co.  v.  Smith, 
85  ISr.  Y.  628. 

Where  the  assessors  decided  adversely  to  the  application  of  a  railroad  com- 
pany for  a  reassessment,  and  the  return  shows  that  the  assessors  refused  to 
hear  the  testimony  offered  by  the  company,  a  rtferenoe  will  be  ordered. 
People  V.  Zoeller,  15  Supp.  684. 

A  reference  will  not  be  ordered  under  section  253  of  the  Tax  Law,  except 
where  the  application  for  a  reduction  of  the  assessment  tenders  a  question  of 
fact,  and  contains  a  statement  of  fact,  which,  if  taken  as  true,  would  require 
a  reduction  or  cancellation  of  the  assessment.  People  ex  rel.  Cord  Meyer  Go. 
V.  Feitner,  39  Misc.  467,  80  Supp.  152. 

Where  an  issue  of  fact  is  raised  by  the  petition  for,  ^and  the  i^tum  to,  a  writ 
of  certiorari  obtained  by  the  corporation  to  review  the  action  of  the  commis- 
sioners in  refusing  to  reduce  the  amount  of  the  assessment  to  the  sum  shown 
by  the  statement,  it  is  the  duty  of  the  court  to  take  testimony  upon  such  issues 
or  send  the  matter  to  a  referee  for  that  purpose.  People  ex  rel.  Bhumgara  Co. 
V.  Wells,  93  App.  Div.  212,  8Y  Supp.  543. 

Where  the  return  to  a  writ  to  review  an  assessment  denies  that  the  assess- 
ment was  erroneous  but  does  not  deny  the  facts  set  out  in  the  petition  upon 
which  the  claim  of  error  is  made,  the  denial  is  a  mere  conclusion  which  admits 
the  facts,  and  the  court  is  not  required  to  take  testimony  or  send  the  matter 
to  a  referee  for  that  purpose.  People  ex  rel.  Bhumgara  Co.  v.  Wells,  93  App. 
Div.  212,  87  Supp.  543. 

When  the  petition  on  certiorari  to  review  an  assessment,  and  the  objections 
made  on  grievance  day  charge  only  overvaluation,  the  relator  is  not  entitled 
to  a  cancellation  of  the  assessment  upon  the  ground  that  although  a  non- 
resident he  was  assessed  on  the  resident  list,  and  .a  referee  should  be  author- 
ized to  inquire  into  the  question  of  overvaluation  only.  People  ex  rel.  Her- 
mann V.  Kaufman,  121  App.  Div.  599,  106  Supp.  305. 

Under  section  895  of  the  charter  of  the  city  of  'New  York  (L.  1897, 
chap.  378),  which  provides  that  an  application  to  the  board  of  taxes  and 
assessments  for  the  correction  of  an  assessment  relating  to  real  estate,  "  must 
be  made  in  writing,  stating  the  ground  of  objection  thereto,"  the  complaining 
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taxpayer  must  do  something  more  than  make  a  claim;  he  must  state  the  facts 
tending  to  sustain  it.  If  he  neglects  to  do  this  he  cannot,  upon  obtaining  a 
writ  of  certiorari  to  review  the  assessment,  require  the  court  to  enter  upon  a 
new  and  original  inquiry. 

That  as  the  relator's  complaint  did  not  disclose  the  grounds  thereof,  or  the 
facts  in  relation  to  it,  he  was  not  entitled  to  an  order  of  reference  to  take 
testimony  under  section  253  of  the  Tax  Law.  People  ex  rel.  Sidphen  v. 
Peitner,  45  App.  Div.  542,  61  Supp.  432. 

It  need  not  appear  from  the  return  to  a  writ  of  certiorari  to  review  an 
assessment  for  taxation  that  the  relator  has  been  aggrieved  before  the  court 
has  jurisdiction  to  grant  the  writ,  since,  under  the  provision  of  section  253 
of  the  Tax  Law  (L.  1896,  chap.  908),  that  the  court  may  take  testimony 
itself,  or  by  a  referee,  if  upon  the  hearing  it  shall  appear  necessary  to  the 
disposition  of  the  matter,  the  return  is  not  conclusive.  People  ex  rel.  Thomson 
V.  Peitner,  168  N.  Y.  441,  aff'g  61  App.  Div.  117,  70  Supp.  360. 

A  petition  presented  under  section  290  of  the  Tax  Law  to  review  an  assess- 
ment must  state  such  facts  as,  if  admitted  by  the  return,  would  show  that  the 
relators  were  entitled  to  relief ;  and,  in  the  absence  of  such  statement,  a  motion 
to  dismiss  the  proceeding  should  be  granted. 

If  the  facts  alleged  in  the  petition  are  not  disputed  by  the  return,  an  order 
granting  the  proper  relief  follows ;  but,  if  the  facts  are  disputed,  the  court  or 
referee  will  take  testimony  necessary  to  the  proper  disposition  of  the  matter. 
People  ex  rel.  Sweet  v.  Blahe,  72  Misc.  646. 

A  petition  alleging  that  other  assessments  on  the  roll  were  made  at  a  lower 
proportionate  valuation  than  'the  assessment  of  the  relator's  property,  that  its 
assessment  is  largely  in  excess  of  the  real  value  of  the  property,  stating  the 
amount  that  it  would  sell  for ;  and  that  "  it  was  made  at  la  higher  proportionate 
valuation  than  other  real  or  personal  property  on  the  same  rolls,"  was  met  by 
a  return  stating  the  original  cost  of  the  property,  the  income  from  the  same 
during  the  preceding  year,  rand  as  to  statement  concerning  overvaluation, 
"upon  information  and  belief  that  each  and  every  of  such  statements  is 
untrue."  Held,  to  require  the  taking  of  testimony,  in  order  to  review  the 
decision  of  the  taxing  oiBcials  on  the  merits.  People  ex  rel.  Bronx  Gas  & 
Electric  Co.  v.  Peitner,  43  App.  Div.  198,  59  Supp.  327,  rev'g  27  Misc.  371, 
58  Supp.  875. 

The  provisions  of  section  253  of  the  Tax  Law  (L.  1896,  chap.  908),  pro- 
viding that  if,  upon  the  hearing  upon  a  writ  of  certiorari  issued  to  review  an 
assessment,  "  it  shall  appear  to  the  court  that  testimony  is  necessary  for  the 
proper  disposition  of  the  matter,  it  may  take  evidence  or  appoint  a  referee 
to  take  "  it,  and  report  thereon  to  the  court  with  his  findings  of  fact  and  con- 
clusions of  law,  "  which  shall  constitute  a  part  of  the  proceedings  iipon  which 
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the  determination  of  the  court  shall  be  made,"  are  mandatory  and  contemplate 
that  testimony  shall  be  taken  in  such  cases  wherever  an  issue  of  fact  is  raised. 
People  ex  rel.  Bronx  Gas  Co.  v.  Feitner,  43  App.  Div.  198,  59  Supp.  ?27, 
rev'g  27  Misc.  371,  58  Supp.  875. 

The  findings  of  a  referee,  appointed  to  take  evidence  and  report  to  the  court 
with  his  findings  and  conclusions,  do  not  become  the  findings  of  fact  in  the 
case,  unless  they  are  approved  by  the  Special  Term,  and  where  the  Special 
Term  makes  findings  of  fact  at  variance  with  those  of  the  referee,  its  findings 
become  the  findings  in  the  case  that  are  brought  up  for  review  in  the  Appellate 
Division  by  an  appeal  taken  from  an  order  of  the  Special  Term  made  upon 
the  evidence  returned  in  the  referee's  report,  and  further  evidence  introduced 
before  it.  People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker,  165  N.  Y.  305,  rev'g 
48  App.  Div.  248,  63  Supp.  167. 

The  report  of  <a.  referee  in  a  proceeding  to  secure  the  reduction  of  the 
assessment  imder  an  order  to  take  evidence  and  report  it  to  the  court  with 
findings  of  fact  and  conclusions  of  law  is  merely  to  inform  the  conscience  of 
the  court  which  can  adopt  the  findings  or  disregard  them  and  draw  its  own 
conclusions  from  the  evidence.  People  ex  rel.  Victoria  Co.  v.  Swmmerville, 
56  Misc.  300,  107  Supp.  575. 

On  a  reference  in  certiorari  to  review  an  assessment  the  referee  may  report 
findings  of  fact  land  conclusions  of  law,  although  the  order  of  reference  does 
not  specifically  authorize  him  to  do  so,  and  in  any  event  the  court  at  Special 
Term  by  adopting  such  findings  and  conclusions  makes  them  the  determina- 
tion of  the  court.  People  ex  rel.  Congress  Hall  v.  Ouderlcirh,  120  App.  Div. 
650,  105  Supp.  134. 

ARTICLE  VI. 
MISCELLANEOUS  DECISIONS  AND  MATTERS  OF  PRACTICE. 

Where  there  is  a  special  act  providing  for  the  review  of  assessments  by 
certiorari,  the  statute  itself  determines  the  procedure;  and  the  provisions  of 
the  Code  of  Civil  Procedure  in  reference  to  certiorari  are  not  applicable. 
People  ex  rel.  v.  The  Assessors  of  Taxes  of  the  Town  of  Greenhurgh,  106 
N.  Y.  671. 

Certiorari  is  properly  issued  to  review  the  action  of  assessors,  and  may 
properly  be  directed  to  the  comptroller  of  a  city  where  the  roll  is  in  his  pos- 
session. The  return  under  this  act  is  not  conclusive.  People  ex  rel.  Troy  By, 
Co.  V.  CaHer,  52  Hun,  548,  5  Supp.  507,  24  St.  Eep.  104. 

The  issuance  of  a  writ  of  certiorari  to  review  an  assessment  as  excessive  and 
unequal  is  governed  by  the  Code  of  Civil  Procedure  as  to  the  four  months' 
time  within  which  it  may  issue,  but  las  to  all  proceedings  relating  to  the  mode 
and  scope  of  the  review  of  assessments  alleged  to  be  erroneous  the  provisions 
of  the  Tax  Law  are  controlling  and  exclusive.  People  ex  rel.  Kendall  v. 
Feitner,  51  App.  Div.  196,  64  Supp.  675. 
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The  review  of  an  assesment  in  the  city  of  New  York  is  not  govierned  by  the 
Tax  Law.    People  ex  rel.  Langdon  v.  Feitner,  30  Misc.  646,  64  Supp.  269. 

Under  the  Code  of  Civil  Procedure,  section  2129,  providing  that  a  writ  of 
certiorari  must  he  directed  to  the  body  whose  determination  is  to  he  reviewed, 
a  writ  to  review  proceedings  of  the  tax  board,  created  by  the  Laws  of  1893, 
page  1156,  chapter  537,  is  sufficient,  though  the  city,  although  beneficially 
interested,  is  not  a  party. 

Under  the  Code  of  Civil  Procedure,  section  2137,  on  certiorari  to  review 
proceedings  of  a  tax  board  of  a  city,  it,  being  specially  interested,  may,  in  the 
<iiscretion  of  the  court,  be  admitted  as  a  party  defendant.  Matter  of  Belmont^ 
40  Misc.  133,  81  Supp.  280;  aff'd,  83  App.  Div.  643,  82  Supp.  1110. 

A  bank  may  institute  a  proceeding  by  certiorari  on  behalf  of  its  stockhold- 
ers in  relation  to  the  assessment  and  taxation  of  its  shares  of  stock.  People 
ex  rel.  Am.  Ex.  Nat.  Bank  v.  Purdy,  196  IST.  Y.  270,  rev'g  132  App.  Div.  931. 

The  proceeding  under  the  statute  is,  by  its  language,  confined  to  the  person 
or  corporation  assessed  and  claiming  to  be  aggrieved.  A  corporation  cannot 
review  under  it  a  tax  imposed  upon  the  stockholders,  because  the  tax  would 
be  against  the  persons  who  were  stocldiolders  in  the  corporation,  and  they  were 
the  only  persons  who  could  be  aggrieved  by  the  tax.  People  v.  Coleman,  2 
St.  Eep.  615. 

An  allegation  that  the  assessment  was  too  large  or  that  the  parties  assuming 
to  act  were  not  assessors  either  de  facto  or  de  jure  will  not  justify  an  injunc- 
tion, as  the  remedy  by  certiorari  is  entirely  adequate  for  the  first  wrong  and 
an  action  can  lie  for  the  other.  D.  <&  H.  C.  Co.  v.  AtUns,  121  N.  Y.  246,  30 
St.  Eep.  928,  afP'g  48  Hun,  456,  1  Supp.  80,  10  St.  Kep.  332. 

Where  the  return  to  a  writ  of  certiorari,  issued  to  review  an  assessment  for 
taxation  on  real  property  in  New  York  city,  upon  the  ground  of  excessive 
valuation  and  inequality,  raises  an  issue  of  fact,  the  proceeding  should  be 
heard  at  Special  Term.  People  ex  rel.  Kendall  v.  Feitner,  51  App.  Div. 
196,  64  Supp.  675. 

The  object  of  a  petition  in  certiorari  is  to  obtain  the  writ,  and  if  the  peti- 
tion be  insufficient  the  respondent's  remedy  is  by  motion  to  quash  the  writ 
before  making  return  thereto.  If  issue  be  joined  by  making  a  return,  the 
insufficiency  of  the  petition  is  waived.  Master  of  City  of  N.  Y.  v.  Bloat,  116 
App.  Div.  815,  102  Supp.  1. 

In  proceedings  to  review  an  assessment,  where  it  appears  upon  the  hearing 
that  the  determination  of  the  board  of  assessors  was  correct,  the  order  should 
not  quash  the  writ,  but  should  affirm  the  proceedings  and  dismiss  the  writ. 
Matter  of  First  National  Bank  of  Ossining,  182  N.  Y.  460. 

Upon  certiorari  to  review  an  assessment,  material  facts  stated  in  the  peti- 
tion with  reference  to  the  hearing  before  the  assessors,  if  not  controverted  by 
Vol.  11  —  58 


1924  TAX    LAW,    CEETIOKAEI    TO    REVIEW    ASSESSMENT. 

the  return,  stand  admitted.  Rockefeller  v.  Taylor,  69  App,  Div.  176,  74 
Supp.  812. 

On  certiorari  to  review  an  assessment  against  a  taxpayer  as  a  resident  of 
New  York  city,  the  fact  that  the  return  denied,  on  information  and  belief,  the 
allegations  of  the  petition  to  the  effect  that  relator  was  at  the  time  of  the 
assessment  not  a  resident  of  the  city,  did  not  preclude  relator  from  having  the 
assessment  vacated;  the  return  not  denying  the  facts  alleged  in  the  petition, 
which  tended  to  show  that  the  commissioners  had  accepted  relator's  affidavit 
to  the  effect  that  he  was  not  a  resident  of  the  city,  and  had  not  required  any 
further  evidence.  People  ex  rel.  Thomas  v.  Fietner,  90  App.  Div.  9,  85 
Supp.  587. 

The  proceedings  upon  a  writ  of  certiorari  to  review  an  assessment  for  the 
purpose  of  taxation  are  in  the  nature  of  a  new  trial  of  the  questions  involved, 
and  it  is  improper  for  the  court  to  refuse  to  consider  evidence  produced  by  the 
relator  either  on  the  theory  that  the  relator  was  concluded  by  written  state- 
ments presented  by  it  to  the  assessors  on  the  original  application  for  a  revision 
of  the  assessment,  or  upon  the  theory  that,  as  a  matter  of  law,  the  relator 
could  not  go  beyond  those  statements  or  show  anything  other  than  what  was 
contained  therein.  People  ex  rel.  Bibb  Mfg.  Co.  v.  Wells,  84  App.  Div.  330, 
82  Supp.  564. 

A  proceeding  under  a  special  statutory  writ  authorizing  a  review  of  assess- 
ments permits  a  redetermination  of  all  questions  of  fact  upon  evidence  taken 
in  part,  at  least,  by  the  Special  Term,  or  under  its  direction. 

A  certiorari  to  review  an  assessment  is  in  effect  a  new  hearing,  and  the 
whole  subject  is  before  the  court,  and  evidence  bearing  upon  the  question  of 
its  validity  may  be  introduced  by  either  party.  People  ex  rel.  Kellogg  v. 
Wells,  101  App.  Div.  600,  92  Supp.  5 ;  rev'd  on  other  grounds,  182  N.  T.  314. 

A  proceeding  under  the  special  statutory  writ  authorizing  a  review  of  assess- 
ments permits  a  redetermination  of  all  questions  of  fact  upon  evidence  taken  in 
part,  at  least,  by  the  Special  Term,  or  under  its  direction.  People  ex  rel. 
Knicherhocher  Safe  Deposit  Co.  v.  Wells,  99  App.  Div.  455,  91  Supp,  283 ; 
aff'd,  181  N.  Y.  245. 

In  a  proceeding  by  certiorari  to  review  an  assessment  of  real  estate  by  town 
assessors  the  petition  of  the  relator  is  the  complaint  and  the  return  of  the 
assessors  is  the  answer,  and  the  general  rules  of  pleading  are  applicable  thereto. 
Under  these  rules  the  allegations  of  the  petition  are  controverted  or  put  in 
issue  only  by  a  general  or  specific  denial,  and  a  material  fact  alleged  is  not 
controverted  or  put  in  issue  by  a  statement  inconsistent  with  the  facts  alleged 
in  the  petition  or  from  which  a  denial  may  be  implied  or  inferred.  An  allega- 
tion, therefore,  in  the  petition  that  land  assessed  is  actually  used  and  occupied 
for  cemetery  purposes  and  is  exempt  from  taxation  is  not  controverted  by 
statements  in  the  return  inconsistent  therewith  or  from  which  a  denial  mav 
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be  implied  or  inferred,  and  in  such  a  case  it  is  error  for  the  court  to  dismiss 
the  writ.  People  ex  rel.  Buffalo  B.  P.  Assoc,  v.  Stillwell  190  N.  Y.  284, 
rev'g  119  App.  Div.  913,  104  Supp.  1137. 

The  State  Board  of  Tax  Commissioners  having  no  power  to  consider  an  objec- 
tion that  its  assessment  is  unequal  for  the  reason  that  the  local  assessors  in  the 
same  district  have  assessed  real  property  at  a  fraction  only  of  its  value,  the 
rights  of  the  owner  of  the  special  franchise,  upon  a  certiorari  to  review  its 
assessment,  are  not  impaired  by  its  failure  to  take  such  objection  before  them. 

ISTor  are  the  relator's  rights  under  the  writ  of  certiorari  to  object  that  its 
assessment  is  unequal  in  comparison  with  the  assessment  of  other  special  fran- 
chises in  the  same  tax  district  impaired  by  its  failure  to  urge  that  objection 
before  the  State  Board  of  Tax  Commissioners,  where  the  board  claims  that  its 
tentative  assessment-roll  is  a  confidential  record  and  it  appears  that  the  relator, 
for  that  reason,  was  not  in  a  position  at  the  time  pf  the  tiling  of  its  protest  to 
make  a  claim  of  inequality  on  that  ground.  People  ex  rel.  H.  &  M.  B.  B.  Co. 
V.  Tax  Com'rs,  69  Misc.  1. 

In  a  special  statutory  proceeding  to  review  an  assessment  by  the  commis- 
sioners of  taxes  of  the  city  of  ISTew  York,  a  full  rehearing  of  the  relator's  appli- 
cation may  be  had,  and,  in  addition  to  'the  evidence  adduced  before  the  com- 
missioners, such  further  evidence  as  he  may  produce  bearing  upon  the  material 
issues  raised  by  the  petition  and  return  may  be  put  in,  the  return  not  being 
conclusive  as  in  the  case  of  the  common-law  and  Code  writs.  People  ex  rel. 
Citizens'  Lighting  Co.  v.  Feitner,  81  App.  Div.  118,  81  .Supp.  73. 

A  writ  of  certiorari,  addressed  to  the  board  of  taxes  and  assessments  of  the 
city  of  New  York,  issued  out  of  the  Supreme  Court,  to  review  an  assessment 
against  an  individual  for  real  property  situate  in  the  borough  of  Queens,  is 
properly  made  returnable  at  a  Special  Term  in  Queens  county  where  it  does 
not  appear  that  any  proceeding  to  review  the  assessment  was  had  in  the 
borough  of  Manhattan,  or  that  the  decision  upon  such  a  review  was  directed 
to  be  filed  in  the  borough  of  Manhattan. 

The  procedure  in  the  case  of  an  assessment  against  a  corporation,  distin- 
guished.   Matter  of  Tilyou,  57  App.  Div.  101,  67  Supp.  1097. 

An  attorney  employed  under  section  89  of  the  Village  Law  (Consolidated 
Laws,  chap.  64)  by  the  board  of  trustees  of  a  village  is  authorized  to  appear 
for  it  in  certiorari  proceedings  to  review  an  assessment  of  property  and  the 
attempted  appearance  of  one  as  attorney  for  the  assessors  of  the  village  is  a 
nullity,  as  they  have  no  jurisdiction  to  set  aside  the  assessment  which  they 
have  made.   People  ex  rel.  CooJc  v.  Dunchel,  69  Misc.  361. 

Where,  on  the  return  to  a  writ  of  certiorari  issued  under  section  253  of  the 
Tax  Law  (L.  1896,  chap.  908),  to  review  an  assessment  for  taxation  made  by 
the  commissioners  of  taxes  and  assessments  of  the  city  of  New  York,  the  court 
either  vacates  the  assessment,  corrects  it,  or  directs  a  reassessment,  the  force 
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of  the  writ  of  certiorari  is  expended,  and  no  further  proceedings  can  be  had 
thereunder. 

If  a  reassessment  is  ordered,  and  its  correctness  is  disputed,  a  new  writ  of 
certiorari  must  be  obtained. 

Independent  of  this  principle,  where  the  reassessment  is  made  by  a  different 
board  of  taxes  and  assessments  than  the  original  assessment,  and,  on  such  reas- 
sessment entirely  different  questions  from  those  presented  by  the  original 
assessment  are  determined,  the  party  assessed  is  entitled,  by  the  express  pro- 
visions of  section  906  of  the  revised  New  York  charter  (L.  1901,  chap.  466), 
to  a  new  writ  of  certiorari.  People  ex  rel.  D.  &  H.  C.  Co.  v.  Wells^  87  App. 
Div.  284,  84  Supp.  277. 

Where  the  issues  of  fact,  raised  by  the  return  to  a  writ  of  certiorari  issued 
under  section  101  of  the  charter  of  the  city  of  Buffalo  (L.  1891,  chap.  105), 
to  review  an  assessment  levied  by  that  city,  are  tried  before  a  Special  Term 
of  the  Superior  Court  of  the  city  of  Buffalo,  the  court  should  determine  such 
issues  in  a  decision  as  provided  in  section  1022  of  the  Code  of  Civil  Procedure. 

Section  2141  of  the  Code  of  Civil  Procedure,  providing  that  upon  the  hear- 
ing of  a  writ  of  certiorari  "  the  court  .  .  .  may  make  a  final  order  annul- 
ling or  confirming,  wholly  or  partly,  or  modifying,  the  determination  reviewed, 
as  to  any  or  all  of  the  parties,"  which  relates  to  the  determination  upon 
common-law  writs  by  the  Appellate  Division,  is  inapplicable  to  a  case  in  which 
a  Special  Term  is  required  to  hear  and  determine  the  facts  in  issue.  People 
ex  rel.  Palen  v.  City  of  Buffalo,  39  App.  Div.  245,  57  Supp.  261. 

When  on  certiorari  to  review  an  assessment  on  real  estate  the  petition  alleges 
facts  showing  that  the  percentage  of  increase  of  assessment  on  adjoining  prop- 
erty was  not  as  great  as  on  the  relator's  property  and  that  no  improvements 
had  been  made  on  his  property,  a  return  denying  that  the  assessed  valuations 
complaineH  of  were  illegal,  excessive,  and  erroneous  by  reason  of  inequality, 
raises  a  question  of  fact,  and  it  is  error  to  render  judgment  for  the  relator  on 
the  pleading.  People  ex  rel.  Bishop  v.  Feitner,  116  App.  Div.  452,  101 
Supp.  1021. 

Where  the  writ  is  issued  under  the  act  of  1880,  i;  is  subject  to  all  the 
restraints  mentioned  therein,  one  of  which  is,  that  a  writ  of  certiorari,  allowed 
under  that  act,  should  not  stay  the  proceedings  of  assessors,  or  other  persons 
to  whom  it  is  directed,  or  to  whom  the  assessment-roll  may  be  delivered. 

That  the  authority  given  for  a  stay  by  section  2131  of  the  Code  of  Civil 
Procedure  is  inapplicable  to  these  proceedings  in  consequence  of  the  prohibi- 
tion contained  in  the  act  of  1880. 

That  the  procedure  by  which  the  return  of  any  excess  of  payment  could  be 
obtained,  provided  for  in  the  act  of  1880,  was  conclusive  upon  this  question, 
and  that  so  much  of  the  order  as  provided  for  the  stay  should  be  reversed. 
People  V.  Coleman,  48  Hun,  602,  1  Supp.  112. 

Under  section  250  of  tlie  Tax  Law,  relating  to  a  review  of  an  assessment  by 
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certiorari,  after  an  application  to  the  assessing  officers  to  correct  certain  errors 
a  review  by  certiorari  cannot  be  had  to  correct  other  errors  than  those  com- 
plained of  to  the  assessing  officers.  People  ex  rel.  Powell  v.  Supervisors,  54 
Misc.  323. 

The  assessors  having  litigated  the  merits,  held  estopped  from  objecting  that 
the  writ  was  prematurely  sued  out.  Matter  of  Nishet,  40  App.  Div.  611, 
57  Supp.  551;  aff'd,  165  K  Y.  605. 

Upon  the  hearing  in  such  proceedings,  the  presumption  is  that  the  commis- 
sioners performed  their  duties  and  acted  according  to  law  in  making  the 
assessment,  and  the  burden  is  upon  the  relator  to  show  the  contrary  if  it  be 
the  fact.  People  ex  rel.  Kellogg  v.  Wells,  101  App.  Div.  600,  92  Supp.  5; 
rev'd  on  other  grounds,  182  IST.  T.  314. 

Certiorari  proceedings  to  review  an  assessment  of  bank  stock  for  taxation 
brought  by  one  stockholder,  though  in  behalf  of  himself  and  others,  are  not 
available  to  the  others  if  they  did  not  sign  the  petition  or  authorize  the  peti- 
tioner to  make  application  in  their  behaK.  Pepple  ex  rel.  Kohler  v.  Feitner, 
71  App.  Div.  572,  76  Supp.  245. 

Tax  Law  (L.  1896,  chap.  908,  p.  883),  section  253,  provides  that,  if  it 
appears  on  certiorari  to  review  an  assessment  that  the  assessment  is  unequal 
for  any  of  the  reasons  alleged  in  the  petition,  the  court  may  order  such  assess- 
ment to  be  reassessed,  or  the  assessment  corrected  on  the  roll,  so  as  to  conform 
to  the  valuations  and  assessments  of  other  property  on  the  same  roll.  Held, 
that  where  on  certiorari  to  review  an  assessment  for  inequality,  the  applica- 
tion for  reduction  to  the  tax  commissioners  and  the  petition  showed  only  one 
instance  of  alleged  inequality,  a  motion  to  quash  the  writ  would  be  granted. 
People  ex  rel.  Witthaus  v.  O'Donnell,  46  Misc.  519,  92  Supp.  770. 

In  the  proceeding  before  the  town  assessors  their  title  to  office  cannot  be 
tried  or  assailed  successfully  by  the  railroad  corporation.  People  ex  rel. 
Mohawk  &  M.  R.  Co.  v.  Garmon,  34  Misc.  350,  69  Supp.  819;  afi'd,  63  App. 
Div.  530,  71  Supp.  826. 

ARTICLE  VII. 

COSTS.     §  294. 
§  294  (Formerly  §  254).    Costs. 

Oosts  shall  not  be  allowed  against  the  officers  whose  proceedings  may  be  reviewed  under 
any  such  writ  unless  it  shall  appear  to  the  court,  that  they  acted  with  gross  negligence 
or  in  bad  faith  or  with  malice  in  making  the  assessment  complained  of.  If  the  writ  shall 
be  quashed  or  the  assessment  confirmed,  or  if  the  assessment  complained  of  shall  be 
reduced  by  an  amount  less  than  half  the  reduction  claimed  before  the  assessing  officers, 
costs  and  disbursements  shall  be  awarded  against  the  petitioner.  If  the  assessment  shall 
be  reduced  by  an  amount  greater  than  half  the  reduction  claimed  before  the  assessing 
officers,  costs  and  disbursements  shall  be  awarded  against  the  tax  district  represented 
by  the  officers  whose  proceedings  may  be  reviewed.  The  costs  and  disbursements  shall  not 
exceed  those  taxable  in  an  action  upon  the  trial  of  an  issue  of  fact  in  the  supreme  court, 
except  that  if  evidence  shall  be  taken  there  shall  be  included  in  the  taxable  costs  and  dis- 
bursements the  expense  of  furnishing  to  the  court  or  to  the  referee  a  copy  of  the  stenog- 
rapher's minutes  of  the  evidence  taken. 
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Costs  must  be  awarded  on  denying  the  petition.  The  Special  Term  has  no 
discretion.  People  v.  Jones,  6  St.  Eep.  112.  Where  the  assessors  refused  to 
allow  a  clergyman  his  exemption,  and  his  laiSdavit  that  he  is  such  is  clear  and 
uncontradicted,  they  should  be  charged  with  costs  of  certiorari  proceedings 
to  review  their  action.  They  cannot  act  upon  hearsay  or  their  own  precon- 
ceived notions,  and  if  they  do  so  they  are  chargeable  either  with  gross  negli- 
gence or  intentional  wrong  within  chapter  269,  Laws  of  1880,  allowing  costs 
to  be  charged  against  them  in  such  case.  People  v.  Peterson,  16  Wkly.  Dig. 
70.  On  certiorari  proceedings  to  review  an  assessment  under  statute  of  1880, 
costs  will  not  be  awarded  against  the  assessors  unless  it  is  found  that  they  have 
acted  in  bad  faith  in  making  the  assessment.  People  v.  Keator,  67  How.  277 ; 
on  appeal,  36  Hun,  592.  The  statute  (L.  1880,  chap.  269,  §  6)  only  relieves 
the  assessors  from  costs  upon  the  hearing  at  Special  Term  on  return  to  the 
certiorari.  An  appeal  from  the  determination  there  made  is  a  different  matter 
subsequently  provided  for  and  directed  to  be  heard  land  determined  in  like 
manner  as  an  appeal  from  an  order. 

In  such  a  case  costs  are  to  be  given  or  withheld  in  the  discretion  of  the 
court.  People  v.  Aston,  1  St.  Eep.  37.  Where  repeated  decisions  have  been 
made  holding  certain  property  exempt  from  taxation,  it  is  the  duty  of  assessors 
to  leave  the  property  off  the  roll;  if  they  again  include  it  they  may  properly 
be  charged  with  costs,  although  an  appeal  was  pending  from  the  first  decision. 
People  V.  Fonda,  22  Wkly.  Dig.  477. 

Costs  on  appeal  in  these  proceedings,  when  allowed  against  assessors  or  other 
officers  in  review  of  their  proceedings,  must  be  taxed  as  costs  on  appeals  from 
orders  under  section  3239  of  the  Code.  People  ex  rel.  Oahfield  Cemetery  v. 
Pratt,  66  Hun,  578,  50  St.  Eep.  355,  21  Supp.  853 ;  People  ex  rel.  BleecJcer 
&  Fulton  Sts.  By.  Co.  v.  Barker,  90  Hun,  253,  35  Supp.  803,  70  St.  Eep.  264. 
In  People  ex  rel.  Lee  v.  College  Point,  89  Hun,  194,  34  Supp.  1145,  68  St. 
Eep.  878,  it  is  said  that  $50  is  allowable  in  the  discretion  of  the  court,  but 
where  that  discretion  is  not  exercised  that  sum  will  not  be  awarded  in  a  bill 
of  costs. 

Where  it  appears  that  the  assessors  were  actuated  neither  by  gross  negli- 
gence, bad  faith,  nor  mialioe,  and  the  amount  of  reduction  granted  is  less  than 
contended  for,  costs  will  not  be  taxed  against  the  assessors.  People  ex  rel. 
N.  Y.,  L.  E.  &  W.  B.  R.  Co.  v.  Zoller,  15  Supp.  684.  In  the  absence  of 
proof  that  the  assessors  were  negligent  to  a  gross  degree,  or  acted  in  bad  faith, 
or  maliciously,  no  costs  will  be  allowed  against  them.  People  ex  rel.  Lorillard 
V.  Barker,  72  Hun,  637,  55  St.  Eep.  207,  25  Supp.  393;  People  ex  rel. 
Niagara  Falls  H.  P.  Co.  v.  Bussell,  57  Hun,  53,  32  St.  Eep.  20,  10  Supp. 
391.  Where  the  property  of  a  railroad  company  was  assessed  at  one  place  at 
its  full  value  and  in  another  at  40  per  cent,  of  its  value,  the  court  will  order 
a  ratable  revision  of  the  assessment.  People  ex  rel.  N.  Y.,  L.  E.  &  W.  B.  B. 
Co.  V.  Zoller,  15  Supp.  684. 
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■  Where  assessors  act  in  bad  faith  and  without  jurisdiction  of  the  subject- 
matter,  in  making  an  assessment,  on  review  thereof  the  court  may  charge  them 
personally  with  costs.  People  ex  rel.  Delta,  Kappa  Epsilon  Soc.  of  Hamilton 
College  v.  Lawlor,  36  Misc.  594,  YS  Supp.  1082 ;  rev'd,  74  App.  Div.  553,  77 
Supp.  840. 

When  assessors  have  not  acted  with  gross  negligence,  bad  faith,  or  malice, 
they  cannot  be  charged  with  costs  on  certiorari;  but  a  successful  relator  is 
entitled  to  costs  and  disbursements  against  the  village.  People  ex  rel.  Seelye 
V.  Keefe,  119  App.  Div.  713,  104  Supp.  154;  aff'd,  190  N.  Y.  555. 

Under  section  3258  of  the  Code  of  Civil  Procedure  the  court  is  authorized 
to  grant  the  extra  allowance  in  these  proceedings  not  exceeding  5  per  cent. 
"  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved." The  subject-matter  involved  in  this  proceeding  was  the  tax  and  not 
the  assessment.  The  sole  object  of  the  relator  in  impeaching  the  assess- 
ment is  to  get  rid  of  the  tax.  If  the  assessment  was  valid  the  tax  would  meas- 
ure the  relator's  pecuniary  liability  and  be  the  basis  for  an  allowance.  People 
ex  rel.  Glen,  Telephone  Co.  v.  Hall,  130  App.  Div.  360  (363),  114  Supp.  511. 

When  the  assessors  of  a  town,  who  were  farmers,  without  special  knowledge 
of  the  value  of  railroads,  followed  the  precedent  set  by  their  predecessors  in 
raising  the  assessment  of  a  railroad,  though  not  relatively  as  much  as  on  other 
property,  but  at  the  review,  and  without  special  information,  reduced  it  some- 
what, they  were  not  guilty  of  gross  negligence  in  making  the  assessment,  even 
though  it  was  much  too  high,  so  as  to  render  them  chargeable  with  costs. 
People  ex  rel.  Batt  v.  Rushford,  81  App.  Div.  298,  80  Supp.  891. 

Where  the  relator  claims  before  the  assessing  officers  that  its  assessment 
should  be  annulled  and  no  assessment  whatever  should  be  made  of  its  special 
franchises,  although,  as  a  result  of  the  proceeding,  the  amount  of  the  assess- 
ment is  substantially  reduced,  costs  and  disbursements  must  be  awarded 
against  the  relator,  where  the  reduction  is  less  than  half  the  reduction  claimed 
before  the  assessing  officers.  People  ex  rel.  H.  &  M.  B.  B.  Co.  v.  Tax  Com'rs, 
69  Misc.  1. 

ARTICLE  VIII, 
APPEALS.     §  295. 
§  295  (Formerly  §  255).    Appeals. 

An  appeal  may  be  taken  by  either  party  from  an  order,  judgment,  or  determination 
under  this  article  as  from  an  order,  and  it  shall  be  heard  and  determined  in  like  manner 
as  appeals  in  the  Supreme  Court  from  orders.  All  issues  and  appeals  in  any  proceeding 
under  this  article  shall  have  preference  over  all  other  civil  actions  and  proceedings  in 
all  courts. 

Where  the  Appellate  Division  has  unanimously  affirmed  an  order  dismissing 
upon  the  merits  a  writ  of  certiorari  to  review  an  assessment,  the  Court  of 
Appeals  has  no  jurisdiction  to  review  the  facts  which  are  alleged  to  show 
existence  of  grounds  for  granting  the  writ;  nor  can  the  Court  of  Appeals 
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examine  the  opinion  of  the  court  below  to  ascertain  the  grounds  of  its  decision. 
People  ex  rel.  Broadway  Imp.  Co.  v.  Barker,  155  IST.  Y.  322.  In  People  v. 
Coleman,  107  N.  Y.  541,  12  St.  Eep.  315,  it  is  held  that  the  question  of  valua- 
tion will  not  be  considered  by  the  Court  of  Appeals  where  it  is  a  matter  of 
judgment  merely.  To  the  same  effect,  People  ex  rel.  E.  B.  Co.  v.  Hicks,  105 
N.  Y.  198,  7  St.  Kep.  359. 

When  the  only  question  raised  on  certiorari  to  review  an  erroneous  assess- 
ment or  an  unequal  assessment  is,  in  effect,  whether  in  the  affidavits  before  the 
assessors  there  was  sufiS.cient  to  justify  them  in  mating  the  assessment  at  the 
figure  in  question;  and  when  a  reassessment  is  ordered  by  the  Special  Term, 
and  this  order  is  confirmed  by  the  Appellate  Division,  it  must  be  assumed  that 
both  of  these  courts  decided  the  question  adversely;  and  as  the  ordering  of  a 
reassessment  is  proper  under  the  statute,  it  raises  no  question  of  law  for  review 
by  the  Court  of  Appeals.  People  ex  rel.  Brewing  Co.  v.  Assessors  of  Brook- 
lyn, 154  ]Sr.  Y.  437;  aff'g  19  App.  Div.  596.  Upon  appeal  to  the  Court  of 
Appeals,  findings  of  fact  determining  inequality  of  the  relator's  assessment 
cannot  be  reviewed ;  the  only  inquiry  is  whether  there  was  legal  evidence  tend- 
ing to  the  conclusion  arrived  at  and  whether  there  were  any  errors  of  law 
affecting  the  decision.  Where  the  assessment  was  not  returned,  a  comparison 
having  been  made  of  all  the  property  in  the  town  used  for  similar  purposes 
with  that  in  question,  such  property  having  been  selected  from  the  roll  by 
stipulation  of  the  parties,  and  no  claim  was  made  on  the  hearing  that  this  did 
not  fairly  represent  the  general  rate  of  assessment,  or  that  they  furnished  an 
inadequate  basis  of  comparison ;  held,  that  the  question  could  not  be  raised  on 
appeal,  that  it  was  to  be  assumed  that  the  property  so  selected  had  been  a  fair 
representation  and  so  served  as  a  correct  basis  of  comparison.  People  ex  rel. 
Eckerson  v.  Christie,  115  N.  Y.  158,  dist'g  People  ex  rel.  Warren  v.  Carter, 
109  N.  Y.  5'76,  16  St.  Eep.  367. 

Section  9  of  article  6  of  the  Constitution,  prohibiting  a  review  by  the  Court 
of  Appeals  of  a  unanimous  decision  of  the  Appellate  Division,  where  there  is 
evidence  supporting  a  finding  of  fact,  applies  to  proceedings  by  certiorari  to 
review  assessment  for  taxfes,  and  an  appeal  to  the  Court  of  Appeals  can  only  be 
taken  on  questions  of  law.  People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker,  152 
N.  Y.  417.  It  seems  that  the  provisions  of  the  ISTew  York  Consolidation  Act. 
providing  for  a  review  by  certiorari  of  decisions  of  the  commissioners  of  taxes, 
does  not  authorize  the  court  to  review  the  decisions  of  those  officers  on  questions 
of  value  or  appraisal  where  they  proceeded  upon  information  or  evidence  sup- 
porting their  decision.  People  ex  rel.  Edison  III.  Co.  v.  Barker,  139  IST.  Y. 
55,  54  St.  Eep.  444.  An  order  quashing  a  writ  of  certiorari  is  appealable  to 
the  Court  of  Appeals.  People  v.  Tax  Com'rs,  144  E".  Y.  483.  But  where  the 
assessment  involves  a  question  of  fact,  and  there  is  some  evidence  to  support 
the  determination  of  the  aissessors  as  to  the  true  amount  of  the  assessment,  the 
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Court  of  Appeals  will  not  review  and  reverse  such  determination  upon  cer- 
tiorari. People  ex  rel.  Mills  v.  'Barker,  147  N.  Y.  31,  69  iSt.  Rep.  337,  An 
order  denying  a  motion  to  reduce  assessment  and  directing  referee  to  take 
proof  of  the  value  of  the  property  is  of  an  interlocutory  nature  and  is  not  ap- 
pealable to  the  Appellate  Division.  People  ex  rel.  Trowbridge  v.  McNam,ara, 
18  App.  Div.  17,  45  Supp.  456. 

The  right  to  review  an  assessment  for  taxation  in  ll^ew  York  city  is  confined 
to  grounds  of  illegality  and  overvaluation.  People  ex  rel.  Broadway  Imp. 
Co.  V.  Barker,  14  App,  Div,  412,  43  Supp.  1015,  77  St.  Eep.  1015.  For  the 
purposes  of  an  appeal  a  judgment  in  proceedings  by  certiorari  to  review  an 
assessment  under  the  act  of  1880  is  to  be  considered  as  an  order,  and  an  appeal 
to  the  Court  of  Appeals  must  be  taken  within  sixty  days,  being  the  time  pre- 
scribed by  law  for  taking  appeals  from  orders.  It  is  said  that  it  was'  the  in- 
tention of  the  Legislature  that  the  proceedings  should  be  brought  to  a  speedy 
termination,  and  that  they  should  be  so  conducted  as  to  reach  a  decision  in 
time  for  the  action  of  the  board  of  S'upei'visors  on  the  rolls  for  the  year.  Peo- 
ple V.  Keator,  101  N.  Y.  610;  People  v.  Fonda,  22  Wkly,  Dig,  477, 

Town  assessors  cannot  for  the  first  time  upon  appeal  object  to  the  sufficiency 
of  a  complaint  filed  with  them  on  grievance  day.  People  ex  rel.  Congress 
Hall  V.  Ouderkirk,  120  App.  Div.  650,  105  Supp.  134. 

An  order  of  reference  in  proceedings  by  certiorari  under  act  of  1880,  to  re- 
view and  correct  an  alleged  illegal,  erroneous,  or  unequal  assessment,  or  an 
order  refusing  to  set  aside  such  an  order  of  reference,  is  not  reviewable  in  the 
Court  of  Appeals ;  neither  order  is  final  nor  involves  a  substantial  right  under 
the  Code  of  Procedure,  section  190.     People  v.  8r)%it'h,  85  N.  Y.  628. 

Where  an  objection  on  the  ground  of  non-joinder  of  defendants  is  taken  for 
the  first  time  on  an  appeal  from  an  order  dismissing  a  certiorari  on  other 
grounds,  the  appellate  court  may  permit  an  application  to  be  made  to  the 
Special  Term  to  vacate  the  order  and  allow  an  amendment  to  the  writ.  Peo- 
ple ex  rel.  Benedict  v.  Boe,  25  App.  Div.  107,  49  Supp.  227,  83  St.  Eep.  227. 
An  appeal  from  a  decision  on  a  writ  of  certiorari  to  review  assessment,  under 
chapter  269,  Laws  of  1880,  is  limited  imperatively  by  that  law,  and  not  by  the 
Code  of  Procedure.     People  v.  Keator,  101  N.  Y.  610. 

The  Court  of  Appeals,  on  appeal  from  an  order  of  the  Appellate  Division, 
reversing  a  final  order  of  the  Special  Term  in  a  proceeding  by  certiorari  to  re- 
view an  assessment,  which  involved  a  trial  of  an  issue  of  fact,  the  commis- 
sioners of  taxes  and  assessments  claiming  that  the  relator  had  taxable  assets  of 
great  value,  and  the  relator  that  it  had  none,  is  required  by  sections  1338,  1361 
of  the  Code  of  Civil  Procedure,  to  assume  that  the  reversal  was  not  upon  the 
facts,  but  upon  some  error  of  law,  unless  the  contrary  clearly  appears  in  the 
record  body  of  the  order  appeal  from.  People  ex  rel.  Manhattan  By.  Co.  v. 
Barker,  165  N,  Y,  305, 
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The  admissions  of  parties,  oral  or  written,  not  given  in  evidence  on  the  trial, 
may  not  be  received  by  an  appellate  court  for  the  purpose  of  reversing  the 
findings  of  the  trial  court.  People  ex  rel.  Momhattan  By.  Co.  v.  Barker  et  al., 
146  N.  Y.  304. 

Under  section  253  of  the  Tax  Law  (L.  1896,  chap.  908),  the  Supreme  Court 
has  power  to  review  the  facts  upon  which  an  assessment  is  based  and  may  take 
the  testimony  of  witnesses  and  determine  the  facts  anew,  but  the  Court  of 
Appeals  has  no  power  to  review  the  facts  found  by  the  Supreme  Court.  Peo- 
ple  ex  rel.  Cornell  S.  Co.  v.  Dederick,  161  IST.  Y.  195. 

An  order  of  the  Appellate  Division  which  not  only  reverses  an  order  of  the 
iSpecial  Term  quashing  a  writ  of  certiorari  to  review  an  assessment,  but  also 
reinstates  the  writ  and  remits  the  proceedings  to  the  Special  Term  for  its  de- 
termination upon  the  merits,  is  not  an  order  finally  determining  a  special  pro- 
ceeding, and,  hence  is  not  appealable  as  of  right  to  the  Court  of  Appeals.  (Code 
Civ.  Pro.,  §  190) ;  People  ex  rel.  Bronx  Gas  &  El.  Co.  v.  Barker,  155  N.  Y. 
308,  dism'g  22  App.  Div.  161. 

Objections  to  the  validity  of  an  assessment  not  specified  and  presented  to  the 
board  of  assessors  on  grievance  day  cannot  be  considered  by  the  Court  of 
Appeals  upon  an  appeal  from  an  order  of  the  Appellate  Division  afiirming  a 
judgment  of  the  Special  Term  vacating  an  assessment  in  a  certiorari  proceed- 
ing under  the  Tax  Law.  People  ex  rel.  Champlin  v.  Gray,  185  IST.  Y.  196, 
rev'g  109  App.  Div.  116,  95  Supp.  825. 

ARTICLE  IX. 

REFUND  OF  TAX  UPON  ILLEGAL,  ERRONEOUS,  OR  UNEQUAL  ASSESSMENT.     §  296 

(Formerly  §  256). 

This  section  is  very  full  and  gives  minute  directions  as  to  the  procedure  and 
by  reason  of  its  great  length  is  not  reprinted.  Eeference  can  be  readily  had 
to  the  statute,  section  296,  Tax  Law. 

Chapter  721  of  the  Laws  of  1907  affords  a  new  statutory  scheme  for  the  re- 
fund of  excessive  payments.  The  taxpayer  is  not  estopped  because  his  pay- 
ment was  voluntary,  as  the  mere  fact  that  the  payment  of  a  tax  is  voluntary 
does  not  debar  the  Legislature  from  providing  for  the  refund  of  that  part 
which  is  excessive. 

The  Legislature  has  power  to  authorize  the  refunding  of  an  excessive  tax  by 
retroactive  statute. 

Although  the  practical  effect  of  an  act  may  be  considered  by  the  courts  in 
arriving  at  the  legislative  intent,  they  cannot  under  the  guise  of  interpretation 
nullify  or  limit  a  statute  because  they  may  not  approve  of  its  policy  or  scope. 
Legislative  policy  is  not  the  concern  of  the  courts  so  long  as  an  enactment  is 
within  the  Constitution.  People  ex  rel.  Eckerson  v.  Board  of  Education,  126 
App.  Div.  414,  110  Supp.  769 ;  aff'd,  193  N".  Y.  601. 
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Where  a  board  of  supervisors,  directed  in  a  certiorari  proceeding  to  refund 
an  excess  of  taxes  paid  on  an  overvaluation  of  relator's  property,  took  the 
matter  under  consideration,  upon  relator's  petition,  and  determined  to  repay 
the  excess  of  State,  county,  and  town  taxes,  but  denied  a  refund  of  the  excess 
of  school  and  highway  taxes,  and  the  relator  accepted  the  award  and  appar- 
ently acquiesced  therein  for  a  period  of  three  years  and  then  applied  to  the 
board  of  supervisors  for  a  refund  of  the  excess  of  school  and  highway  taxes, 
which  the  board  again  denied,  the  action  of  the  board  is  final,  until  reversed  or 
set  aside,  and  the  relator  is  not  entitled  to  a  writ  of  mandamus  directing  the 
board  to  repay  the  excess  of  school  and  highway  taxes.  Moreover,  by  treating 
the  action  of  the  board  of  supervisors  as  an  audit,  accepting  benefits  thereunder 
and  acquiescing  therein,  the  relator  has  given  a  practical  construction  to  the 
meaning  iand  effect  of  the  order  made  in  the  certiorari  proceeding  which  it 
should  not  now  be  permitted  to  repudiate.  People  ex  rel.  Erie  B.  B.  Co.  v. 
Supervisors,  193  IST.  Y.  127,  rev'g  126  App.  Div.  920,  110  Supp.  1140. 

The  fact  that,  after  the  payment  of  a  tax  on  an  illegal  valuation,  the 
boundaries  of  the  town  were  changed  and  a  part  thereof  annexed  to  a  city,  did 
not  relieve  the  town  from  its  liability  to  refund  its  proportion  of  such  taxes. 
Since  under  the  Tax  Law  (L.  1896,  chap.  908,  p.  884),  section  256,  requiring 
refundment  of  taxes  illegally  collected,  the  amount  to  be  refunded  is  in  part 
reassessed,  to  the  payment  of  which  tax  the  objecting  taxpayers'  property  must 
contribute,  the  amount  of  refund  by  reason  of  an  overvaluation  of  assessment 
is  to  be  determined  by  finding  the  difference  between  the  taxes  which  would 
have  been  levied  at  the  tax  rate  of  the  particular  year  on  the  original  and  cor- 
rected valuation. 

Since  school  taxes  are  assessed  by  the  school  trustees  of  the  various  school 
districts  separately,  and  a  railroad  company  whose  assessment  was  illegally  in- 
creased paid  taxes  only  in  five  out  of  twelve  districts  in  a  town,  such  taxes 
were  not  assessed  for  a  town  purpose,  and  hence,  where  the  excess  of  the  assess- 
ment amounted  to  over  $10,000,  the  county,  and  not  the  town,  was  liable  for 
the  refundment  of  such  taxes,  as  required  by  the  Tax  Law  (L.  1896,  chap. 
908,  p.  884),  section  256.  People  ex  rel.  N.  Y.  C.  &  H.  B.  B.  Co.  v.  Mat- 
thias, 84  App.  Div.  122,  81  Supp.  1105. 

As  assessment  having  been  made  without  jurisdiction,  it  is  not  necessary  for 
a  trustee  to  establish,  by  certiorari  proceedings,  the  illegal  character  of  the 
assessment  as  a  condition  precedent  to  his  right  to  recover. 

Consequently,  the  fact  that  the  trustee  did  institute  a  certiorari  proceeding 
to  review  the  assessment,  which  proceeding  resulted  in  an  adjudication  before 
the  action  was  commenced  but  not  until  after  the  claim  had  been  filed  with  the 
comptroller  that  the  assessment  was  void,  will  not  prevent  the  trustee  from 
maintaining  the  action. 

The  trustee's  right  to  maintain  an  action  against  the  city  is  not  affected  by 
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section  256  of  the  Tax  Law  (L.  1896,  cEap.  908)  or  by  section  16  of  the 
County  Law  (L.  1892,  chap.  686).  Dale  v.  City  of  N.  F.,  71  App.  Div.  227, 
75  Supp.  576. 

For  excess  school  taxes  based  on  an  assessment  of  property  by  town  au- 
thorities subsequently  reduced  by  proper  proceeding,  which  "  shall  have  been 
levied  and  collected,"  a  taxpayer  is  entitled  to  a  refund  from  the  board  of 
education  under  the  Laws  of  1907,  chapter  721,  amending  the  Tax  Law 
(L.  1896,  chap.  9,08). 

The  right  to  the  refund  is  not  limited  by  the  words  "  shall  have  been  "  to 
the  future,  i.  e.,  excessive  taxes  paid  after  the  enactment  of  the  amending  act 
of  1907,  as  the  legislation  shows  a  retroactive  as  well  as  a  prospective  intent 
by  its  reference  elsewhere  to  writs  issued  under  an  act  repealed  in  1896,  as  dis- 
tinguished from  writs  issued  under  the  Tax  Law  of  1896. 

The  taxpayer  is  not  estopped  from  availing  himself  of  the  act  of  1907  by 
his  failure  to  follow  the  remedy  under  the  Laws  of  1864,  chapter  555,  title  7, 
section  68. 

Nor  by  the  fact  that  he  paid  the  excess  tax  voluntarily.  People  ex  rel. 
Echerson  v.  Board  of  Education,  etc.,  126  App.  Div.  414,  110  Supp.  769; 
aff'd,  193  K  Y.  601. 

ARTICLE  X. 
ASSESSMENT  OF  SPECIAL  FRANCHISES.     §§  46,  293   (in  part). 

§    46.  Certiorari  to  review  assessment,  1935. 

§  293  {in  fart) .  Proceedings  upon  return,  1935. 

Subd.  1.  Special  franchises  defined,  1936. 

Subd.  2.  Where  writ  obtained  and  proceedings  had  thereon,  1938. 

Subd.  3.  The  return,  1939. 

Subd.  4.  Matters  of  practice,  1941. 

Subd.  5.  Statute;  how  construed  and  applied^  1943. 

Subd.  6.  The  net  earnings  rule,  1949. 

This  topic  covers  the  questions  considered  and  decided  by  our  courts  relative 
to  the  special  franchise  law  enacted  in  1899  as  part  of  the  Tax  Law  by  amend- 
ments to  several  sections  of  that  act.  Its  provisions  are  re-enacted  in  the  Tax 
Law  by  the  Consolidated  Statutes,  1909,  and  amended  in  1911. 

The  statute  is  not  given  in  full  except  as  to  matters  of  practice  on  the  writ 
of  certiorari,  but  the  following  analysis  will  aid  the  practitioner.  Subdi- 
visions 3  'and  4  of  section  2  of  the  law  define  a  special  franchise.  Sections  43, 
44,  45,  48,  and  49  provide  details  as  to  the  method  of  taxation.  Section  45a, 
added  in  1911,  gives  enlarged  powers  to  the  State  Board  of  Tax  Commissioners. 
Sections  46,  47,  and  293  (in  part)  regulate  the  practice,  which  is  in  conformity 
with  article  13  of  the  Tax  Law,  §§  290,  etc. 

The  enactment  of  section  45a  of  the  Tax  Law  by  chapter  804  of  the  Laws  of 
1911  renders  the  proceeding  to  review  the  action  of  the  State  Board  unneces- 
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sary  in  a  large  proportion  of  the  cases  where  it  was  theretofore  resorted  to. 
The  fact  that  assessors  in  different  cities,  towns,  and  villages  have  assessed 
property  at  different  percentages  of  their  actual  values  and  that  the  State 
Board  has  followed  the  statute  in  assessing  at  full  value  made  necessary  an 
application  to  the  court  in  each  case  where  this  occurred  in  the  same  tax  dis- 
trict, in  order  that  the  assessment  might  be  equalized.  The  section  referred  to 
confers  upon  the  State  Board  the  authority  to  "  inquire  into  and  ascertain,  as 
near  as  may  be,  the  percentage  of  the  full  and  actual  value  at  which  other  real 
property  in  the  city,  town,  or  village  for  which  such  valuation  has  been  made 
is  being  assessed,  and  shall  equalize  the  valuation  of  such  special  franchise  to 
such  amount  as  in  their  judgment  will  place  it  upon  the  same  basis  as  the 
assessment  of  such  other  real  property  in  such  locality,"  thus  rendering  it 
unnecessary  to  review  its  action  by  certiorari  unless  its  determination  in  this 
respect  is  unsatisfactory.  In  such  case  the  writ  will  be  obtained  and  the  pro- 
ceeding carried  on  as  heretofore. 

The  authorities  cited  as  to  assessment  and  valuation  and  the  methods  by 
which  the  correct  values  of  the  special  franchise  may  be  arrived  at  will  of 
course  be  followed  by  the  State  Board  in  determining  the  questions  which  arise 
in  its  assessment  in  the  first  instance  and  also  in  the  process  of  equalization 
now  provided  for  by  the  statute. 

§  46.    Certiorari  to  review  assessment. 

An  assessment  of  a  special  franchise  by  the  state  board  of  tax  commissionera  may  be 
reviewed  in  the  manner  prescribed  by  article  thirteen  of  this  chapter,  and  that  article 
applies  so  far  as  practicable  to  such  an  assessment,  in  the  same  manner  and  with  the 
same  force  and  effect  as  if  the  assessment  had  been  made  by  local  assessors;  a  petition  for 
a  writ  of  certiorari  to  review  the  assessment  in  a  city  or  village  must  be  presented  within 
fifteen  days  after  the  final  completion  and  filing  of  the  assessment-roll,  and  the  first 
posting  or  publication  of  the  notice  thereof  aa  required  by  law.  And  in  towns  within  thirty 
days  after  the  final  revision  of  the  roll  by  the  county  board  of  supervisors  and  the  annexa- 
tion of  their  warrant  thereto.  Such  writ  must  run  to  and  be  answered  by  said  state  board 
of  tax  commissioners  and  no  writ  of  certiorari  to  review  any  assessment  of  a  special 
franchise  shall  run  to  any  other  board  or  oflicer  unless  otherwise  directed  by  the  court 
or  judge  granting  the  writ.  An  adjudication  made  in  the  proceeding  instituted  by  such 
writ  of  certiorari  shall  be  binding  upon  the  local  assessors  and  any  ministerial  officer  who 
performs  any  duty  in  the  collection  of  said  assessment  in  the  same  manner  as  though  said 
local  assessors  or  officers  had  been  parties  to  the  proceeding. 
§  293    Proceedings  upon  return  (in  part). 

Where  the  writ  is  obtained  to  review  a,  special  franchise  assessment  made  pursuant  to 
the  provisions  of  section  forty-six  of  this  chapter,  upon  the  filing  of  the  return  to  the 
writ  the  court  may  take  such  evidence  as  it  may  deem  necessary,  or  may  appoint  a 
referee  to  take  evidence  and  to  hear,  try  and  determine  all  questions  raised  by  the  petition 
and  the  return  thereto  and  to  make  his  findings  and  determinations  therein,  or,  on  motion 
of  either  party,  the  court  may  direct  the  place  of  trial  changed  to  the  county  in  which 
the  special  franchise  under  review  is  situated,  and  on  an  order  duly  entered  granting 
such  motion,  the  place  of  trial  shall  be  deemed  changed  to  the  county  designated  and  the 
papers  and  proceedings  shall  be  certified  to  that  county  in  the  manner  now  provided  by 
law  in  the  case  of  a  change  in  the  place  of  trial  of  an  action  and  all  subsequent  proceed- 
ings  shall   be   had   in   the   county   so   designated,   as   if   the   special   proceedings   had   been 
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originally  instituted  in  that  county,  and  the  court  may,  upon  the  application  of  the 
attorney-general,  upon  cause  shown,  vacate  any  reference  heretofore  made  in  any  proceed- 
ing instituted  to  review  a  special  franchise  assessment  made  pursuant  to  the  provisions 
of  section  forty-six  of  this  chapter.  The  governor  may,  upon  the  application  of  the 
attorney-general,  upon  cause  shown,  appoint  extraordinary  terms  of  the  supreme  court  to 
be  held  in  any  judicial  district  and  designate  a.  justice  to  preside  thereat,  to  try  such 
special  franchise  cases.  Such  extraordinary  term  shall  have  jurisdiction  over  all  special 
franchise  cases  arising  in  any  tax  district  within  the  judicial  district  for  which  the  term  is 
appointed,  without  regard  to  the  county  in  which  the  term  is  being  held,  and  either  party  to 
a  proceeding  to  review  a  special  franchise  assessment  may  at  any  time  bring  the  pro- 
ceeding on  for  a  hearing  or  trial  before  said  extraordinary  term  by  serving  upon  the  other 
party  sixteen  days'  notice  thereof  by  mail  or  fourteen  days'  notice  personally.  A  new 
assessment  or  correction  of  an  assessment  made  by  order  of  the  court  shall  have  the  same 
force  and  effect  as  if  it  had  been  so  made  by  the  proper  officers  within  the  time  pre- 
scribed by  law  for  making  such  assessment. 

Subd.  1.    Special  Franchises  Defined. 

A  special  franchise  is  the  right  granted  to  a  corporation  to  construct,  main- 
tain, or  operate  in  a  public  highway  some  structure  intended  for  public  use, 
which  except  for  the  grant  would  be  a  trespass. 

Chapter  712  of  the  Laws  of  1899,  amending  the  General  Tax  Law,  and  au- 
thorizing for  the  iirst  time  in  the  history  of  the  State  the  assessment  or  valua- 
tion for  the  purpose  of  general  taxation  of  all  special  franchises  by  a  State 
Board  of  Tax  Commissioners  appointed  by  the  Governor,  declares  in  sub- 
stance that  the  right,  authority,  or  permission  to  construct,  maintain,  or  operate 
some  structure,  intended  for  public  use,  "  in,  under,  above,  on  or  through 
streets,  highways,  or  public  places,"  such  as  railroads,  gas  pipes,  water  mains, 
pole  and  wires  for  electric,  telephone,  and  telegraph  lines,  and  the  like,  is  a 
special  franchise.  For  the  purpose  of  taxation  such  a  franchise  is  made  real 
estate  and  is  "  deemed  to  include  the  value  of  the  tangible  property  of  a  person, 
copartnership,  association,  or  corporation  situated  in,  upon,  under,  or  above 
any  street,  highway,  public  place,  or  public  waters  in  connection  with  the 
special  franchise,"  and  taxed  as  a  part  thereof.  §  2,  subd.  3.  This  in- 
cludes nothing  but  what  is  in  the  street,  directly  or  indirectly,  and  excludes 
powerhouses,  depots,  and  all  structures  without  the  lines  of  the  street.  The 
taxes  thus  imposed  are  for  general  purposes,  are  collected  in  the  same  way, 
and  used  for  the  same  objects'  as  other  taxes  upon  the  general  assessment-roll. 
People  ex  rel.  Met.  St.  By.  Co.  v.  Tax  Com'rs,  174  N.  Y.  417,  rev'g  79  App. 
Div.  643,  80  Supp.  1145;  aff'd,  199  U.  S.  48. 

When  the  right  to  do  something  in  the  public  street,  or  highway,  which,  ex- 
cept for  the  grant  under  which  it  is  exercised,  would  be  a  trespass,  the  right  is 
a  special  franchise.  People  ex  rel.  N.  Y.  C,  etc.,  Co.  v.  Gourley,  198  1^.  Y. 
486  (492),  aff'g  135  App.  Div.  869,  120  Supp.  200. 

Special  franchises  are  rights,  or  privileges,  of  a  public  nature,  the  exercise 
of  which  is  permitted  under  grants  from  the  State  to  corporations,  and  the 
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Legislature,  in  the  General  Tax  Law,  has  classified  them  as  real  estate.  In 
the  nature  of  incorporeal  hereditaments,  at  common  law,  franchises  partook 
of  the  nature  of  realty  and  these  special  franchises  are  inseparable  from  real 
property  in  their  enjoyment.  They  fall,  necessarily,  into  that  one  of  the  two 
general  divisions  of  property  made  by  the  statute,  which  is  described  as  real 
estate.     Levy  v.  McClellan,  196  N.  Y.  178  (194). 

On  review  iand  examination  of  the  statutory  provisions  on  the  subject,  held, 
that  the  term  "  surface  "  as  applied  to  railroads  in  the  statute  (Tax  Law,  Cons. 
Laws,  chap.  60,  §  2,  subd.  3),  defining  special  franchisee  for  the  purpose  of 
taxation,  does  not  refer  exclusively  to  street  railroads,  and  hence  a  special  fran- 
chise includes  railroads  operated  by  steam,  running  across  the  State  from  one 
terminal  point  to  another,  and  crossings  made  by  constructing  such  railroads 
across  streets  already  in  existence. 

The  object  of  the  Special  Franchise  Tax  Act  is  to  tax  railroad  corporations 
for  privileges  granted  them  in  the  streets  which  they  occupy  on  their  lines  of 
railway,  and  if,  after  they  have  their  rights  of  way  secured  over  private  land, 
a  public  highway  is  laid  across  the  tracks,  while  there  is  a  crossing,  it  is  not  a 
crossing  made  by  the  railroad,  or  throiigh  public  favor  so  far  as  the  railroad  is 
concerned,  and  hence  is  not  liable  to  taxation  as  a  special  franchise.  People 
ex  rel.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  v.  Woodbury,  203  N.  Y.  167,  modif'g  145 
App.  Div.  900. 

No  one  has  a  right  to  use  the  streets  of  the  city  of  ISTew  York  for  the  pur- 
pose of  a  railroad  except  by  virtue  of  a  franchise  proceeding  from  the  State. 
The  right  to  enter  the  streets  is  unquestionably  a  special  franchise  and  the 
State  Board  is  expressly  directed  to  include  as  part  of  the  special  franchise 
the  value  of  the  tangible  property.  Relator  may  be  taxed  on  such  property  the 
same  as  any  other  property  situated  within  the  State. 

A  special  franchise,  so  far  as  railroads  are  concerned,  is  the  right  or  per- 
mission to  construct,  maintain,  and  operate  the  same  in,  under,  above,  on,  or 
through  streets,  highways,  or  public  places.  The  Hudson  river  is  a  highway  in 
the  broad  sense  of  that  term,  and  its  waters  being  subject  to  the  ebb  and  flow 
of  the  tide,  the  title  to  the  bed  of  the  river  is  in  the  State,  but  navigable 
streams  do  not  fall  within  the  ordinary  nomenclature  of  highways,  unless  the 
intent  to  include  them  is  apparent.  People  ex  rel.  Hudson  &  Manhattan  B.  B. 
Co.  V.  Tax  Corners,  203  JST.  Y.  119,  rev'g  142  App.  Div.  220,  143  App.  Div. 
26. 

A  foreign  pipe  line  company  that  maintains  its  pipes  beneath  the  surface  of 
the  highway  in  country  towns  under  grants  from  the  abutting  owners,  and 
afterward  upon  compliance  with  the  statutory  requirements  obtains  a  certifi- 
cate from  the  Secretary  of  State  of  authority  to  do  business  in  this  State,  and 
maintains  and  operates  its  lines  for  seventeen  years  thereafter,  will  be  pre- 


1938  TAX    LAW,    CEETIOEAKI    TO    REVIEW    ASSESSMENT. 

sumed  to  have  done  so  by  the  consent  of  the  town  commissioners  of  highways 
and  thus  to  have  acquired  a  right  which  is  taxable  as  a  special  franchise. 
People  ex  rel.  United  N.  G.  Co.  v.  Priest,  70  Misc.  69. 

A  franchise,  whether  general  or  special,  is  taxable  the  same  as  other  prop- 
erty, and,  therefore,  the  statute  taxing  special  franchises,  which  changes  no 
part  of  the  grant,  alters  no  stipulation,  increases  no  payment,  exacts  nothing 
from  their  owners  that  is  not  exacted  from  the  owners  of  property  generally, 
does  not  impair  the  obligation  of  a  contract,  and  cannot  be  regarded  as  violat- 
ing the  Federal  Constitution.  People  ex  rel.  Met.  St.  By.  Go.  v.  Tax  Com'rs, 
174  K  Y.  417,  rev'g  97  App.  Div.  643,  80  Supp.  1145;  afE'd,  199  U.  S.  48. 

The  Legislature  in  providing  for  the  special  franchises  created  a  new  sys- 
tem of  taxation  and  brought  within  its  range  a  new  kind  of  property,  intan- 
gible, invisible,  and  elusive  but  of  great  value,  and  for  the  purpose  of  taxation 
termed  "  real  estate ;"  and  the  duty  of  fixing  the  valuation  thereof  for  the  pur- 
pose of  assessment  was  assigned  to  the  State  Board  of  Tax  Commissioners, 
experts  on  the  subject  of  taxation. 

The  State  Board  of  Tax  Commissioners  is  required  by  section  42  of  the 
Tax  Law  to  fix  and  determine  the  valuation  of  each  special  franchise  for  the 
purpose  of  assessment. 

The  duty  of  a  local  board  of  assessors  as  to  special  franchise  assessments  is 
purely  ministerial  and  is  simply  to  enter  the  amount  fixed  by  the  State  Board 
of  Tax  Commissioners  in  the  sixth  column  of  the  assessment-roll  as  provided 
by  subdivision  6  of  section  21  of  the  Tax  Law. 

Where  the  State  Board  of  Tax  Commissioners,  in  compliance  with  the  pro- 
visions of  section  42  of  the  Tax  Law,  has  fixed  and  determined  the  valuation 
of  a  special  franchise,  the  board  cannot  be  required  to  make  its  valuation  eon- 
form  to  the  valuation  made  by  a  local  board  of  assessors  which  had  not  as- 
sessed real  estate  within  its  jurisdiction  at  its  full  value,  as  required  by  law. 
People  ex  rel.  N.  E.  Tel.  Go.  v.  Woodhury,  63  Misc.  1,  116  Supp.  209. 

In  using  the  word  "  surface  "  as  descriptive  of  a  certain  class  of  railroads, 
the  intention  of  the  Tax  Law  is  not  to  distinguish  between  street  railroads 
in  cities  and  villages  and  steam  railroads,  but  the  term  is  intended  to  include 
steam  railroads;  and  the  rights  of  the  latter  to  cross  streets  constitute  special 
franchises  that  are  taxable.  People  ex  rel.  Erie  R.  B.  Co.  v.  Woodbury,  70 
Misc.  261. 

Subd.  2.    Where  Writ  Obtained  and  Proceedings  had  Thereon. 

A  writ  of  certiorari  to  review  the  action  of  the  State  Board  of  Tax  Commis- 
sioners in  determining  the  value  of  the  special  franchise  of  a  corporation  en- 
gaged in  operating  a  railroad  on  Park  avenue  in  the  borough  of  Manhattan, 
which  is  authorized  by  section  45  (now  §  46)  of  the  Tax  Law,  providing  that 
such  a  determination  may  be  reviewed  in  the  manner  prescribed  by  article  2 
of  the  Tax  Law  and  that  such  article  shall  apply  "  in  the  same  manner  and 
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■with  the  same  force  and  effect  as  if  the  assessment  had  been  made  by  local 
assessors,"  may  be  issued  by  the  Special  Term  of  the  Supreme  Coixrt  in  the 
first  judicial  district  and  may  be  made  returnable  in  that  district.  People 
ex  rel  N.  Y.  C.  v.  Priest,  63  App.  Div.  128,  Tl  Supp.  390,  modif  d,  169  JST.Y. 
432,  32  Civ.  Pro.  341. 

Under  the  Tax  Law  (L.  1899,  chap.  Y12,  §§  42-45,  as  am'd  by  L.  1900, 
chap.  254)  a  petition  for  a  writ  of  certiorari  to  review  a  special  franchise  as- 
sessment imposed  by  the  State  Board  of  Tax  Commissioners  upon  the  prop- 
erty of  a  railroad  corporation  within  the  borough  of  Manhattan,  may  be  made 
to  and  the  writ  allowed  by  a  Special  Term  or  a  justice  of  the  Supreme  Court 
in  the  first  judicial  district,  but  under  section  2132  of  the  Code  of  Civil  Pro- 
cedure the  writ  should  be  made  returnable  in  the  third  judicial  district  at  the 
ofSoe  of  the  clerk  of  the  county  of  Albany  where  the  assessment  is  made,  and  if 
improperly  made  returnable  in  the  first  district  it  should  not  be  quashed  for 
that  reason,  but  should  be  amended  by  making  it  returnable  in  that  county. 
People  ex  rel.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  v.  Priest,  63  App.  Div.  128,  71 
Supp.  390. 

Subd.  3.    The  Return. 

On  certiorari  to  review  the  assessment  of  a  special  franchise,  the  tax  com- 
missioners should  be  required  to  specify  in  their  return  the  records  and  papers 
upon  which  the  determination  was  made,  the  evidence  presented  before  the 
board  in  open  session,  and  to  state  the  separate  valuation  placed  upon  real 
property  in  the  street  and  upon  the  use  of  the  street,  if  separate  valuations 
were  made,  together  with  the  material  facts  which  enter  into  their  deter- 
mination. 

Although  the  board  of  tax  commissioners  in  making  such  assessment  may 
obtain  information  apart  from  the  record  and  may  have  its  own  experts  make 
an  examination  of  facts  bearing  upon  the  value  of  the  franchise,  it  should  not 
be  required  to  make  a  return  of  specific  information  acquired  apart  from  the 
open  session  or  through  agents  or  experts. 

On  certiorari  under  the  Tax  Law  the  court  has  power  to  take  further  evi- 
dence or  direct  such  evidence  to  be  taken  before  a  referee,  and  hence  there  is 
not  the  same  necessity  for  u  full  and  complete  return  that  exists  in  the  case 
of  the  ordinary  writ.  People  ex  rel.  N.  Y.,  0.  &  W.  B.  B.  Co.  v.  Taw  Com'rs, 
132  App.  Div.  604,  117  Supp.  81. 

The  return  to  a  writ  of  certiorari  to  review  the  assessment  of  a  franchise 
tax  should  put  the  court  in  possession  of  all  the  material  facts  which  induced 
the  board  of  tax  commissioners  to  make  the  assessment,  otherwise  the  court 
cannot  intelligently  pass  upon  its  propriety  or  validity. 

A  return  merely  stating  that  the  board  did  not  limit  itself  to  any  one  fixed 
rule  or  method  of  determining  the  value  of  the  special  franchise,  but  in  ar- 
riving thereat  applied  the  test  of  the  so-called  net  earnings  rule  and  of  the  so- 
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called  stock  and  bond  theory  so  far  as  applicable  to  the  facts  and  circum- 
stances, and  in  the  light  of  these  tests  and  of  all  other  circumstances  affecting 
the  value  of  the  intangible  property  which  were  before  it  exercised  its  best 
judgment  as  to  the  value  thereof,  states  mere  conclusions  and  not  a  single  fact 
or  circumstance  which  will  enable  the  court  to  determine  whether  the  assess- 
ment be  legal.  Hence,  a  second  and  further  return  will  be  ordered.  People 
ex  rel.  Buffalo  Gas  Co.  v.  Bd.  of  Tax  Com'rs,  137  App.  Div.  358,  121  Supp. 
782;  aff'd,  199  JST.  Y.  162. 

The  Tax  Law  (§  292,  Consol.  Laws,  chap.  60,  L.  1909,  chap.  62)  requires 
that  the  return  by  the  State  Board  of  Tax  Commissioners  to  a  writ  of  cer- 
tiorari to  review  the  assessment  of  a  special  franchise  "  Must  concisely  set 
forth  such  other  facts  as  may  be  pertinent  and  material  to  show  the  value  of 
the  property  assessed  on  the  roll  and  the  grounds  for  the  valuation  made  by 
the  assessing  officers."  A  return  to  such  a  writ  which  states  "  That  in  arriv- 
ing at  the  value  of  the  intangible  property  to  be  considered  in  making  the  said 
valuation  of  the  special  franchise,  said  board  did  not  limit  itself  to  any  one 
fixed  rule  or  method  of  determining  said  value,  but  in  arriving  at  such  value, 
applied  the  tests  of  the  so-called  net  earnings  rule  and  of  the  so-called  stock 
and  bond  theory,  so  far  as  capable  of  being  applied  to  the  facts  and  circum- 
stances presented  by  this  case,  and  in  the  light  of  these  tests  and  of  all  other 
circumstances  and  conditions  affecting  the  value  of  said  intangible  property 
which  were  before  it  as  aforesaid  exercised  its  best  judgment  as  to  the  value 
of  said  intangible  property,"  is  not  a  compliance  with  the  direction  of  the 
statute.  The  commissioners  should  disclose  the  modus  operandi  leading  to  the 
result  which  they  reach.  People  ex  rel.  Buffalo  Gas  Co.  v.  Tax  Com'rs,  199 
jSr.  Y.  162,  aff'g  137  App.  Div.  358,  121  Supp.  782. 

A  return  by  the  State  Board  of  Tax  Commissioners  to  a  writ  of  certiorari 
to  review  their  assessment  which  alleges  that  the  valuation  of  a  special  fran- 
chise was  made  in  gross  and  as  a  whole,  and  that  "  in  arriving  at  the  value  of 
the  intangible  property  to  be  considered,  in  making  the  said  valuation  of  the 
special  franchise,  said  board  did  not  limit  itself  to  any  one  fixed  rule  or 
method  of  determining  said  value,  but  in  the  light  of  all  the  circumstances  and 
conditions  affecting  the  value  of  said  intangible  property  which  were  before  it 
as  aforesaid,  exercised  its  best  judgment  as  to  the  value  of  said  intangible 
pijoperty"  does  not  comply  with  the  statute.  People  ex  rel.  Lehigh  Valley 
By.  Co.  v.  State  Bd.  of  Tax  Com'rs,  199  IST.  Y.  167,  aff'g  137  App.  Div.  929. 

Where  the  return  to  a  petition  to  review  an  assessment  of  the  special  fran- 
chise of  a  water  company  in  the  borough  of  Queens,  attacked  for  overvalua- 
tion and  inequality,  does  not  disclose  the  rule  or  method  made  use  of  by  the 
State  Board  of  Tax  Commissioners,  the  issue  as  to  overvaluation  is  one  of  fact 
to  be  determined  from  evidence  presented.  People  ex  rel.  Queens  County 
Water  Co.  v.  Woodhury,  67  Misc.  490,  123  Supp.  599. 
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A  reference  in  the  return  to  certain  tables  which  are  not  set  forth  as  matter 
of  record  therein  as  having  been  used  in  valuing  the  relator's  special  franchise 
does  not  cure  the  failure  to  indicate  more  fully  the  grounds  upon  which  the 
commissioners  made  their  valuation.  Peo'ple  ex  rel.  L.  V.  R.  B.  Co.  v.  Wood- 
hury,  199  K  Y.  167,  aff'g  13Y  App.  Div.  929. 

The  denial  in  the  return  to  a  writ  of  certiorari  under  article  13  of  the  Tax 
Law  of  every  allegation  in  the  petition  "  except  in  so  far  as  the  same  are  shown 
to  be  true  by  this  return,"  although  objectionable  as  argumentative  and  in- 
definite, if  not  corrected  by  motion  will  be  held  to  constitute  a  denial  and  put 
in  issue  the  allegations  of  the  petition  on  a  trial  of  the  issues.  People  ex  rel. 
Queens  Borough  G.  &  El.  Co.  v.  Woodbury,  67  Misc.  481,  122  Supp.  592. 

While  the  return  of  the  State  Board  of  Tax  Commissioners  to  a  writ  of  cer- 
tiorari to  review  a  special  franchise  tax  assessment  must  show  correctly  and 
fully  the  method  followed  and  the  information  which  led  to  the  fixing  of  the 
amount  of  said  assessment,  it  is  not  required  that  the  return  shall  set  forth 
the  mental  processes  or  calculations  of  the  board  or  the  relative  weight  given 
to  the  factors  which  must  enter  into  the  consideration  of  all  the  questions  in- 
volved in  reaching  their  determination. 

It  is  not  necessarily  a  test  as  to  the  correctness  of  the  return  that  one  is 
not  able  by  using  the  method  of  the  board  to  figure  out  the  value  of  the  assess- 
ment at  the  amount  fixed  and  determined  by  the  commissioners.  People 
ex  rel  N.  Y.,  O.  &  W.  B.  B.  Co.  v.  Woodbury,  71  Misc.  474. 

Subd.  4.    Matters  of  Practice. 

The  power  conferred  upon  the  Supreme  Court  to  review  the  action  of  the 
State  Board  of  Tax  Commissioners  in  valuing  u  special  franchise  for  pur- 
poses of  taxation  is  wholly  statutory.  A  certiorari  proceeding  under  the  Tax 
Law  is  very  like  a  revaluation  of  the  property,  since  the  court  is  authorized  to 
take  further  proof  and  must  endeavor  to  reach  a  correct  conclusion  as  to  the 
proper  valuation  of  the  assessed  property.  People  ex  rel.  Jamaica  W.  8.  Co. 
V.  Tax  Comr's,  196  K  Y.  39,  modifg  128  App.  Div.  13,  112  Supp.  392,  197 
N.  Y.  33. 

The  presumption  is  that  the  determination  of  the  assessors  is  correct,  and 
to  relieve  itself  from  assessment  it  is  incumbent  upon  a  relator,  in  proceedings 
by  certiorari,  to  clearly  show  that  the  assessment  was  erroneous.  People 
ex  rel.  Jamaica  W.  8.  Co.  v.  Tax  Com'rs,  196  N.  Y.  39,  modifg  128  App. 
Div.  13,  112  Supp.  392,  197  N.  Y.  33. 

The  State  Board  of  Tax  Commissioners  having  no  power  to  consider  an  ob- 
jection that  its  assessment  is  unequal  for  the  reason  that  the  local  assessors  in 
the  same  district  have  assessed  real  property  at  a  fraction  only  of  its  value, 
the  rights  of  the  owner  of  the  special  franchise,  upon  a  certiorari  to  review 
its  assessment,  are  not  impaired  by  its  failure  to  take  such  objection  before 
them. 
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Nor  are  the  relator's  rights  under  the  writ  of  certiorari  to  object  that  its 
assessment  is  unequal  in  comparison  with  the  assessment  of  other  special  fran- 
chises in  the  same  tax  district  impaired  by  its  failure  to  urge-  that  objection  be- 
fore the  State  Board  of  Tax  Commissioners,  where  the  board  claims  that  its 
tentative  assessment-roll  is  a  confidential  record  and  it  appears  that  the  relator, 
for  that  reason,  was  not  in  a  position  at  the  time  of  the  filing  of  its  protest  to 
make  a  claim  of  inequality  on  that  ground.  People  ex  rel.  H.  &  M.  B.  B.  Co. 
V.  Tax  Com'rs,  69  Misc.  1. 

The  Supreme  Court  has  no  power  to  amend  an  order  granting  a  writ  of  cer- 
tiorari under  the  Tax  Law  (L.  1896,  chap.  908,  §  250;  L,  1899,  chap.  712, 
§  45)  to  review  an  assessment  of  a  special  franchise  by  the  State  Board  of  Tax 
Commissioners,  so  as  to  direct  that  it  shall  run  to  the  local  assessors  upon  their 
application,  as  well  as  to  the  State  Board,  after  the  filing  of  the  return  by  the 
State  Board  and  the  trial  of  the  issue,  but  before  final  decision  thereon.  The 
fact  that  the  petition  for  the  writ  contained  statements  alleged  to  reflect  un- 
favorably upon  the  official  action  of  the  local  assessors  does  not  entitle  them  to 
intervene  in  the  litigation,  nor  does  the  use  of  the  words  in  section  45,  "  unless 
otherwise  directed  by  the  court  or  judge  granting  the  writ,"  justify  the  court 
in  making  them  parties,  since  they  apply  only  to  parties  legally  interested  in 
the  proceeding,  not  to  those  whose  only  interest  is  sentimental  and  whose  sole 
purpose  in  making  the  application  is  to  protect  their  official  reputations  or  to 
repel  any  reflection  incidentally  cast  upon  them  in  a  litigation  between  other 
parties  upon  other  questions.  People  ex  rel.  Bochester  Tel.  Co.  v.  Priest,  181 
N.  Y.  300,  rev'g  101  App.  Div.  223,  91  Supp.  1006. 

Proceedings  for  the  reduction  of  assessments  on  corporate  franchises  in  a 
city,  on  the  ground  of  inequality,  as  compared  with  the  assessment  of  real 
estate  therein  on  a  valuation  of  TO  per  cent.,  instituted  against  the  State 
Board  of  Tax  Commissioners,  opened  in  order  to  admit  the  city  and  its 
assessors  as  parties.  People  ex  rel.  Bochester  B.  B.  Co.  v.  Priest,  41  Misc. 
545,  85  Supp.  235. 

The  right  of  the  Supreme  Court  to  permit  the  city  of  Rochester  to  intervene 
in  proceedings  by  certiorari  to  the  State  Board  of  Tax  Commissioners,  sus- 
tained. People  ex  rel.  Bochester  By.,  etc.,  Co.  v.  Stearns,  185  IST.  Y.  611, 
aff'g  112  App.  Div.  906. 

Where,  in  a  proceeding  by  writ  of  certiorari  to  review  an  assessment  of 
special  franchises  by  the  State  Board  of  Tax  Commissioners,  the  Court  of 
Appeals  decides  that  such  assessments  are  erroneous  and  should  be  corrected, 
the  Supreme  Court  is  bound  by  the  remittitur  of  the  Court  of  Appeals  and 
must  make  an  order  in  conformity  therewith,  although  in  the  meantime  the 
erroneous  assessments  have  been  marked  canceled  upon  the  assessment-rolls  of 
the  city  of  ISTew  York  by  the  comptroller  of  said  city,  after  the  dismissal  of 
the  appeal  to  the  Court  of  Appeals,  which  that  court  afterward  reinstated. 
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People  ex  rel.   Jamaica  Water  8.   Co.  v.   Tax  Com'rs,  65  Misc.  630,   122 
Siipp.  366. 

The  State  Board  of  Tax  Commissioners  in  assessing  a  special  franchise  rep- 
resents the  town  or  other  tax  district  upon  whose  assessment-roll  the  assess- 
ment of  the  special  franchise  is  to  be  placed;  and  where,  upon  proceedings 
under  a  writ  of  certiorari  to  review  their  assessment  pursuant  to  the  pro- 
visions of  the  Tax  Law,  the  assessment  is  reduced  by  an  amount  greater  than 
one-half  the  reduction  claimed  before  the  assessing  officers,  costs  and  disburse- 
ments must  be  awarded  against  such  tax  district.  People  ex  rel.  Consol. 
Water  Co.  v.  Woodbury,  67  Misc.  503,  122  Supp.  904. 

Where  an  expert  witness  produced  by  the  relator  on  the  trial  of  the  issues 
in  such  a  case  has  before  him  a  tabulated  statement  of  certain  properties 
showing  the  sale  price  and  assessed  valuation  of  each  and  is  permitted,  over 
the  respondent's  objection,  to  answer  the  question  of  the  relation  the  assessed 
valuation  in  the  fifth  ward  of  the  county  of  Queens  bears  to  the  actual  value 
of  the  property  assessed,  and,  on  cross-examination,  testifies  that  his  opinion 
is  based  on  actual  sales,  but  neither  side  interrogates  him  as  to  specific  in- 
stances, the  evidence  will  not  be  stricken  out.  People  ex  rel.  Queens  Borough 
G.  &  El.  Co.  V.  Woodhury,  67  Misc.  481. 

The  assessment  of  a  special  franchise  tax  is  deemed  to  be  correct  in  the  first 
instance,  and  the  corporation  attacking  it  must  show  that  the  assessors  pursued 
an  illegal  or  incorrect  method,  or  inaccurately  applied  a  proper  method,  re- 
sulting in  an  overvaluation.  People  ex  rel.  Queens  County  Water  Co.  v. 
Woodlury,  143  App.  Div.  618 ;  aff^d,  202  K  Y.  105. 

The  intention  of  the  Tax  Law  is  to  give  to  the  State  Board  of  Tax  Com- 
missioners exclusive  power  and  authority  to  fix  and  determine  the  valuation 
of  each  special  franchise  subject  to  assessment  in  each  city,  town,  and  tax  dis- 
trict, and  to  lodge  in  local  boards  and  officers  the  power  and  authority  to  ap- 
portion the  valuation  of  a  single  special  franchise  for  the  purposes  of  assess- 
ment among  school  districts  and  where  for  other  special  reason  it  is  required. 
The  State  Board  of  Tax  Commissioners  performs  its  full  duty  when  it  fixes 
and  determines  in  one  amount  the  value  of  a  special  franchise  to  occupy  thu 
streets  and  public  places  in  a  single  tax  district,  with  a  continuous  and  un- 
broken line  of  pipes  and  wires.  People  ex  rel.  Troy  Gas  Co.  v.  Hall,  203 
]Sr.  T.  312,  aff'g  143  App.  Div.  756. 

Subd.  5.    The  Statute,  How  Construed  and  Applied. 

Contentions  that  the  act  is  impracticable  and  incapable  of  execution;  that 
the  special  franchises  should  have  been  separately  assessed;  that  the  State 
Tax  Commissioners  adopted  no  rule  in  making  the  assessments ;  that  the  re- 
lators did  not  have  a  proper  hearing  at  the  time  provided  for  review,  and  that 
due  process  of  law  was  not  observed  in  the  taxation  of  their  property,  after  due 
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consideration,  are  overruled.  People  ex  rel.  Met.  Si.  Ey.  Co.  v.  Tax  Com'rs, 
174  ]Sr.  Y.  417,  rev'g  79  App.  Div.  184. 

The  words  "  each  special  franchise,"  employed  in  section  43  of  the  Tax 
Law,  mean  the  aggregate  of  the  franchises  and  special  privileges  of  each  cor- 
poration in  each  city,  town,  or  tax  district. 

The  provisions  of  section  43  of  the  Tax  Law  do  not  require  the  State  Board 
of  Tax  Commissioners  to  separately  fix  and  determine  the  valuation  of  each 
highway  crossing,  bridge,  telegraph  or  telephone  pole,  or  other  special  privilege 
enjoyed  by  a  corporation;  and,  where  a  part  only  of  the  special  franchises 
whose  aggregate  valuation  is  so  fixed  by  the  State  Board  of  Tax  Commissionerti 
in  a  city,  town,  or  tax  district  is  in  a  village,  it  is  the  duty  of  the  village 
assessors  to  determine  what  portion  shall  be  placed  upon  the  tax-roll  for  village 
purposes.  People  ex  rel,  N.  Y,  C.  &  H.  R.  B.  B.  Co.  v.  Oowley,  64  Misc. 
605,  118  Supp.  776. 

The  provisions  of  section  43  of  the  Tax  Law  compel  the  construction  that 
the  valuation  of  special  franchises  is  a  matter  exclusively  committed  to  the 
State  Board  of  Tax  Commissioners,  and  it  is  beyond  the  power  of  village 
assessors,  and  outside  their  legal  functions,  to  make  such  an  assessment. 

When  a  town  contains  a  village  or  villages  it  is  the  duty  of  the  State  Board 
of  Tax  Commissioners  to  certify  to  the  town  clerk  separately  the  valuation  in 
gross  of  the  special  franchise  within  each  village  of  the  town  as  determined  by 
them,  in  order  to  enable  the  assessing  ofiicers  of  such  villages  to  perform  the 
clerical  duty  of  entering  upon  the  assessment-rolls  the  amount  belonging 
thereto.  People  ex  rel.  Met.  St.  By.  Co.  v.  State  Bd.  of  Tax  Comrs,  174 
]Sr.  Y.  417 ;  dist'd.  People  ex  rel.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  v.  Oourley, 
198  ]Sr.  Y.  486,  aff'g  135  App.  Div.  869,  120  Supp.  200. 

Village  assessors,  in  assessing  special  franchises  of  a  railroad  company 
whose  road  runs  through  the  village,  must  enter  in  their  assessment-roll  the 
valuations  of  such  franchises  as  fixed  by  the  State  Board  of  Tax  Commis- 
sioners; and,  where  such  board  has  fixed  the  value  of  the  company's  taxable 
franchises  in  the  town  including  the  village  but  has  omitted  to  fix  the  value  of 
each  of  such  franchises  in  the  village  only,  the  village  assessors  have  no  power 
to  determine  the  value  of  each  of  the  franchises  in  the  village  and  to  enter 
such  value  in  their  assessment-roll.  People  ex  rel.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.  V.  Keno,  61  Misc.  345,  114  Supp.  1094. 

A  special  franchise  tax  is  open  to  attack  by  the  statutory  writ  of  certiorari 
on  the  ground  that  such  franchise  had  been  assessed  at  a  higher  proportionate 
valuation  than  other  property  on  the  same  roll,  and  a  corporation  taxed  upon 
its  special  franchise  is  entitled  tn  assail  the  assessment  on  the  ground  of  in- 
equality. People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Com'rs,  196  N".  Y.  39, 
(62),  modif'g  128  App.  Div.  13,  112  Supp.  392. 

Where  the  State  Board  of  Tax  Commissioners  has  assessed  the  franchise  tax 
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of  a  corporation  owning  nine  special  franchises  lying  within  a  town  at  a 
gross  sum,  without  placing  a  value  upon  the  separate  franchises,  and  some  of 
the  special  franchises  lie  wholly  within  one  village  and  the  others  wholly 
within  another  village,  the  village  assessors  have  no  power  to  split  up  the  gross 
valuation  and  apportion  it  between  the  villages.  People  ex  rel.  N.  Y.  0.  & 
H.  B.  R.  B.  Co.  x.-Qourley,  135  App.  Div.  869,  120  Supp.  200;  aff'd,  198 
N,  Y.  486. 

The  provision  in  section  43  of  the  Tax  Law  (L.  1896,  chap.  908),  as 
amended  by  chapter  712  of  the  Laws  of  1899,  the  Special  Franchise  Tax  Law, 
requiring  a  written  report  to  the  State  Board  of  Tax  Commissioners  "  within 
thirty  days  after  this  section  takes  effect,  or  within  thirty  days  after  such 
special  franchise  is  acquired,"  when  construed  in  connection  with  the  clause 
imposing  a  forfeiture  of  "  the  sum  of  one  hundred  dollars  for  every  such 
failure,  and  the  additional  sum  of  ten  dollars  for  each  day  that  such  failure 
continues,"  does  not  impose  an  absolute  time  limit  of  thirty  days  for  a  failure 
to  make  a  report  within  which  time  the  party  in  default  shall  forfeit  his 
right  "  to  review  the  assessment  by  certiorari,  as  provided  by  section  45  (now 
§  46)  of  this  chapter,"  but  permits  the  report,  subject  to  the  pecuniary  penalty 
imposed,  to  be  made  at  any  time  before  a  final  assessment  is  made. 

The  forfeiture,  if  there  has  been  such  forfeiture,  of  the  right  to  a  review 
by  the  statutory  writ  of  certiorari,  is  a  matter  of  defense  and  need  not  be 
negatived  in  the  petition  for  the  writ  of  certiorari  provided  for  in  said  section 
45.  People  ex  rel.  N.  Y.  &  Q.  G.  B.  B.  Co.  v.  Com'rs,  55  App.  Div.  218,  67 
Supp.  69. 

The  fact  that  local  assessors  have  not  assessed  real  estate  at  its  full  value 
does  not  afford  ground  for  the  presumption  that  the  State  Board  of  Tax  Com- 
missioners have  acted  in  the  same  manner  with  respect  to  their  assessment  of 
the  relator's  special  franchise.  People  ex  rel.  Queens  Borough  Q.  &  El.  Co.  v. 
^Yoodhury,  67  Misc.  481,  123  Supp.  592. 

When  a  hearing  has  been  had  before  a  referee  and  a  determination  had 
thereon  by  the  court  at  Special  Term,  the  Appellate  Division,  in  reviewing 
the  decision,  must  consider  the  return  of  the  assessing  officers,  including  all 
proofs  and  exhibits  accompanying  the  same,  as  well  as  the  testimony  reported 
by  the  referee  and  his  conclusions.  People  ex  rel.  Jamaica  W.  8.  Co.  v.  Tax 
Com'rs,  196  K  Y.  39,  modifg  128  App.  Div.  13,  112  Supp.  392. 

The  provisions  of  section  290  of  the  Tax  Law,  as  applied  to  a  proceeding 
to  review  the  assessment  of  a  special  franchise  in  the  borough  of  Queens  for 
inequality,  require  the  relator  to  show  that  the  assessment  has  been  made  at  a 
higher  proportionate  valuation  than  the  general  rate  of  assessment  of  real  and 
personal  property  in  the  borough  of  Queens.  People  ex  rel.  Queens  Borough 
G.  &  E.  L.  Co.  V.  Woodhury,  67  Misc.  481,  123  Supp.  592. 

In  certiorari  proceedings  to  review  taxes  it  is  incumbent  upon  the  relator 
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to  show  affirmatively  that  the  assessment  imposed  is  excessive,  and  this  is  true 
although  the  trial  court  erred  in  considering  certain  property  an  element  of  a 
special  franchise  where  it  appears  that  the  valuation  of  the  franchise  as  a 
whole  was  not  excessive.  People  ex  rel.  N.  P.,  etc.,  Co.  v.  Tax  Com'rs,  202 
N.  Y.  426. 

Section  46  of  the  Tax  Law,  which  provides  that  where  a  municipal  corpora- 
tion is  assessed  for  a  special  franchise  and  it  appears  that  the  corporation  has 
paid  to  the  municipality  any  sum  based  upon  a  percentage  of  gross  earnings 
or  other  income  or  any  license  fee  or  any  sum  of  money  on  account  of  such 
special  franchise,  which  payment  was  in  the  nature  of  a  tax,  such  amount 
shall  be  deducted,  should  be  construed  to  permit  deductions  only  for  payments 
which  have  been  made  in  money. 

Thus,  the  fact  that  a  telegraph  subway  company  in  the  city  of  New  York 
was  required  to  give  the  city  space  in  the  subway  free  of  charge  pursuant  to 
a  contract  does  not  entitle  the  corporation  to  have  the  rental  value  of  the  space 
deducted  from  the  amount  of  its  franchise  tax.  Matter  of  Consolidated  Tele- 
graph &  El.  Subway  Co.,  119  App.  Div.  835,  104  Supp.  922;  aff'd,  189 
K  Y.  549. 

The  scheme  of  the  statute  for  the  taxation  of  special  franchises  is  that  they 
are  to  be  assessed  at  their  value  without  any  dimunition  for  any  local  charges 
thereon,  and  that  such  charges  are  to  be  deducted  from  the  tax  when  levied. 

Under  section  46  of  the  Tax  Law  not  only  sums  paid  as  local  taxes  should 
be  deducted  from  the  assessment  of  a  franchise  tax  but  also  sums  paid  to  the 
municipality  "  under  any  agreement  therefor,"  based  on  the  percentage  of 
gross  earnings  or  any  other  income  or  any  license  fee,  etc. 

Hence,  a  surface  railroad  which,  under  an  agreement,  pays  a  toll  to  the  city 
of  New  York  for  crossing  the  Brooklyn  bridge  is  entitled  to  have  the  sum  de- 
ducted from  its  franchise  tax  when  levied.  People  ex  rel.  Nassau  Elec.  R.  R. 
Co.  V.  Grout,  119  App.  Div.  130,  103  Supp.  975;  aff'd  on  opinion  below,  189 
K  Y.  510. 

Section  46  of  the  Tax  Law  was  not  designed  to  provide  for  the  deduction, 
from  the  franchise  tax  payable  by  a  street  railway  company,  of  lamp  taxes, 
license  fees,  and  taxes  for  the  maintenance  of  the  police  and  health  departments 
imposed  by  the  municipality  upon  the  street  railway  company;  that  the  only 
deductions  provided  for  in  the  statute  were  those  based  upon  payments  by  the 
street  railway  company  to  the  municipality  of  percentages  of  its  gross  receipts. 
Heeriuagen  v.  Crosstown  St.  By.  Co.,  90  App.  Div.  275,  86  Supp.  219 ;  modif'd, 
179  W.  Y.  99. 

ISTothing  in  the  Federal  Constitution  prevents  a  State  from  granting  ex- 
emptions from  taxation;  and  the  reduction,  upon  equitable  considerations,  of 
payments  made  in  the  nature  of  taxes  by  certain  corporations  on  their  fran- 
chises from  the  amount  to  which  they  are  subjected  by  a  general  law  does  not 
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entitle  every  francliise  owner  to  a  similar  reduction  and  render  the  tax  invalid 
because  it  denies  the  holders  of  some  franchises  the  equal  protection  of  the  law 
or  deprives  them  of  their  property  without  due  process  of  law.  Met.  St.  By. 
Co.  V.  N.  Y.,  199  U.  S.  1. 

The  assessment  of  a  special  franchise  tax  made  at  its  full  value  will  be  re- 
duced to  equalize  it  with  the  per  centum  of  the  full  value  assessed  upon  other 
real  property  in  the  locality.  People  ex  rel.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  v. 
Woodbury,  140  App.  Div.  848. 

License  fees  do  not  stand  as  an  equivalent  for  property  taxes  so  as,  in  the 
absence  of  a  stipulation  in  respect  to  them,  to  relieve  the  property  from  lia- 
bility to  ordinary  taxation ;  the  failure  of  the  statute  to  indicate  a  method  for 
ascertaining  the  value  of  the  intangible  property  in  the  special  franchise  is  not 
a  failure  of  due  process  of  law.  People  ex  rel.  Brooklyn  City  B.  B.  Co.  v. 
N.  Y.,  199  U.  S.  48,  aff'g  174  IST.  Y.  417,  rev'g  79  App.  Div.  643. 

Where  a  railroad  under  construction  under  the  Hudson  was  uncompleted 
and  it  was  uncertain  whether  it  would  be  a  profitable  venture  or  otherwise, 
the  structure  was  properly  assessable  under  the  Special  Franchise  Act  at  the 
cost  of  reproduction,  but  under  the  circumstances  no  assessment  should  have 
been  placed  upon  the  franchise.  People  ex  rel.  li.  &  M.  By.  Co.  v.  Tax 
Com'rs,  203  ^.  T.  119,  rev'g  142  App.  Div.  220,  143  App.  Div.  26. 

In  assessing  a  franchise  tax,  the  reproduction  cost  of  tangible  property 
which  is  practically  indestructible  and  nearly  new  may  be  considered.  People 
ex  rel.  Third  Ave.  B.  B.  Co.  v.  Tax  Coni'rs,  136  App.  Div.  155,  120  Supp. 
528;  aff'd,  198  N.  Y.  608. 

The  cost  of  reproduction  is  not  the  controlling  measure  of  the  assessment  of 
property  not  producing  an  income,  its  actual  value  and  not  its  cost  being  the 
true  basis  for  taxation. 

Where  net  earnings  after  deducting  therefrom  a  reasonable  return  upon 
tangibles  will  disclose  the  value  of  the  intangible  property,  an  estimate  of 
prospective  gross  earnings  of  all  the  property  involved,  fairly  made  by  the  re- 
lator and  the  city  in  which  the  special  franchises  are,  may  be  employed  to 
value  both  the  tangible  and  intangible  property  involved. 

The  tangibles  and  intangibles  may  be  together  estimated  on  the  basis  of 
prospective  earning  power  by  taking  a  share  of  the  net  earnings  of  the  entire 
line  projected  within  the  district  covered  by  the  franchises  proportioned  to 
the  relative  length  of  the  tunnels  completed  and  capitalizing  it  at  6  per  cent., 
where  it  is  apparent  that  the  enterprise  is  not  a  failure  nor  reasonably  likely 
so  to  be.    People  ex  rel.  H.  ci  M.  B.  B.  Co.  v.  Tax  Com'rs,  69  Misc.  1. 

Moneys  paid  by  a  railroad  on  claims  for  personal  injuries  should  be  de- 
ducted from  its  earnings  rrhere  there  is  no  evidence  that  the  injuries  were 
caused  by  the  use  of  defective  machinery  or  incompetent  servants  or  by  other 
wrongful  or  negligent  acts.  People  ex  rel.  Third  Ave.  B.  B.  Co.  v.  Tax 
Com'rs,  136  App.  Div.  155,  120  Supp.  528;  aff'd,  198  N.  Y.  608. 
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In  assessing  the  franchise  tax  of  a  public  service  corporation  the  fair  return 
to  which  the  company  is  entitled  should  be  determined  upon  the  actual  money 
value  of  all  its  property,  tangible  and  intangible.  It  should  not  be  figured 
upon  tangible  property  only. 

Where  the  evidence  of  the  corporation  does  not  show  what  would  be  a  fair 
return  upon  the  entire  money  value  of  all  property  used  by  it,  the  court  is 
justified  in  fixing  the  rate  of  6  per  cent. 

In  assessing  the  franchise  tax  of  a  public  service  corporation  it  is  entitled 
to  credit  for  a  reasonable  sum  to  be  set  aside  each  year  for  the  final  replace- 
ment of  its  equipment,  outside  of  the  cost  of  annual  maintenance  and  repairs. 
People  ex  rel.  Third  Ave.  B.  R.  Co.  v.  Tax  Comrs,  136  App.  Div.  155,  120 
Supp.  528;  aff'd,  198  K  Y.  608. 

In  determining  the  net  earnings  of  a  corporation  for  the  assessment  oi  a 
franchise  tax  the  amount  of  a  franchise  tax  paid  should  be  deducted.  People 
ex  rel.  Third  Ave.  R.  R.  Co.  v.  Tax  Comrs,  136  App.  Div.  155,  120  Supp. 
528;  aff'd,  198  N.  Y.  608. 

Where  by  virtue  of  a  municipal  ordinance  a  railroad  has  acquired  a  rignt 
to  construct  and  operate  its  road  upon  and  across  streets  on  condition  that  it 
pay  certain  sums  annually  to  the  city,  and  the  State  Board  of  Tax  Commis- 
sioners in  determining  the  value  of  the  railroad's  special  franchise  in  the 
municipality  has  included  therein  the  right  to  cross  said  streets  and  the  city 
has  assessed  the  railroad  for  its  special  franchise  according  to  the  valuation 
certified  by  the  Stat©  Tax  Commissioners,  the  railroad  is  entitled  to  credit  for 
the  payments  made  by  it  to  the  city  pursuant  to  the  ordinance. 

As  the  railroad  possesses  by  one  grant  from  one  authority  a  single  right  or 
privilege  to  operate  across  the  streets  specified,  this  right  is  a  single  special 
franchise,  so  far  as  the  city  is  concerned,  and  the  value  thereof  should  be  de- 
termined las  a  whole,  not  apportioned  among  the  several  street  crossings  as  if 
each  were  a  separate  special  franchise.  People  ex  rel.  N.  Y.,  Westchester  & 
B.  B.  B.  Co.  v.  Hyde,  143  App.  Div.  321. 

The  assessors  of  the  city  of  Troy,  a  city  of  the  second  class,  having  two 
school  districts,  may  apportion  the  assessed  value  of  a  special  franchise  tax 
between  the  school  districts,  for  by  the  city  charter  they  possess  the  powers  of 
town  assessors. 

The  provision  of  section  40  of  the  Tax  Law,  regulating  the  time  within 
which  the  certificate  of  such  apportionment  of  assessment  must  be  filed,  is 
directory  merely.    People  ex  rel.  Troy  Gas  Co.  v.  Hall,  143  App.  Div.  756. 

The  State  Board  of  Tax  Commissioners  is  presumed  to  have  assessed  a 
special  franchise  at  its  full  value,  and  where  it  appears  that  the  property  of 
others  is  only  assessed  at  87  per  cent,  of  its  value,  such  assessment  should  be 
reduced  to  equalize  it  with  the  others.  People  ex  rel.  Queens  County  Water 
Co.  V.  Woodbury,  143  App.  Div.  618. 


TAX    LAW,    CERTIOKAEI    TO    EEVIEW    ASSESSMENT.  194:9 

There  is  no  authority  in  the  State  Board  to  assess  special  franchises  at  less 
than  their  full  value,  or  to  consider  the  general  rate  of  taxation  in  any  par- 
ticular taxing  district.  In  the  absence  of  a  finding  to  the  contrary,  it  must  be 
assumed  that  the  State  Board  assessed  the  relator's  property  at  its  full  value, 
and  the  court  should  equalize  such  assessment  with  that  of  other  property 
when  such  other  property  is  not  assessed  at  full  value.  People  ex  rel.  H.  & 
M.  By.  Co.  V.  Tax  Com'rs,  203  N.  Y.  119,  rev'g  142  App.  Div.  220,  143 
App.  Div.  26. 

In  a  proceeding  by  a  railroad  company  to  review  by  certiorari  an  assess- 
ment made  by  the  State  Board  of  Tax  Commissioners  of  its  special  franchises, 
where  the  respondents  return  that  they  had  information  other  than  the  re- 
lator's evidence  and  exhibits  in  forming  their  opinions  but  do  not  return  such 
evidence  for  the  court's  consideration,  nor  disclose  the  modus  operandi  which 
led  to  the  result  reached  by  them,  nor  comply  with  the  writ,  the  court  is  justi- 
fied in  proceeding  to  revalue  the  franchises.  People  ex  rel.  H.  &  M.  B.  B. 
Co.  v.  Tax  Com'rs,  69  Misc.  1. 

Where  two  corporations  in  1881  obtained  from  the  water  purveyor  of  the 
city  of  Brooklyn  a  permit  to  tap  the  city  water  main  upon  certain  conditions, 
and  thereafter  and  with  the  consent  of  the  abutting  property-owners  laid  a 
pipe  from  the  city  main  to  their  factories  for  their  private  use  only,  such 
permit  is  not  taxable  as  a  special  franchise. 

The  water  purveyor  did  not  assume  to  grant  a  privilege  to  lay  or  maintain 
pipes  in  the  street,  but  only  the  privilege  of  connecting  such  pipe  when  laid 
with  the  existing  city  main  at  its  termination,  nor  did  he  have  authority  to 
grant  any  further  right. 

A  franchise  to  lay  and  maintain  water  pipes  could  at  that  time  have  been 
granted  only  by  the  legislative  body  in  the  city  of  Brooklyn.  People  ex  rel. 
Cooper's  Glue  Factory  v.  Tax  Coinrs,  143  App.  Div.  174. 

A  tunnel  when  constructed  beneath  the  waters  of  the  East  river  is  not 
exempt  from  an  assessment  for  a  special  franchise  tax  on  the  theory  that  it  is 
built  entirely  upon  the  property  of  the  railroad. 

The  land  under  water  in  the  East  river  is  held  by  the  State  as  trustee  for 
the  public.  The  Legislature  in  providing  for  a  special  franchise  tax  intended 
to  subject  to  taxation  those  making  use  of  public  property  in  the  prosecution  of 
their  business.     People  ex  rel.  Bryan  v.  8t.  Bd.  of  Tax  Com'rs,  142  App. 

Div.  796. 

Subd.  6.    The  Net  Earnings  Rule. 

The  Legislature  has  not  seen  fit  to  prescribe  any  rule  by  which  the  value  of 
special  franchises  is  to  be  ascertained,  and  it  is  beyond  the  province  of  the 
courts  to  lay  down  an  exclusive  rule  of  franchise  valuation  applicable  to  all 
cases,  although  in  many  cases  the  application  of  the  net  earnings  rule  would 
result  in  a  fair  and  just  valuation.  There  are  many  cases,  however,  to  which 
it  would  not  be  applicable  at  all. 


1950  TAX    LAWj    CEETIOKAEI    TO    EEVIEW    ASSESSMENT. 

When  a  particular  assessment  comes  up  for  review,  the  duty  of  the  appel- 
late courts  is  discharged  when  they  inquire  whether  the  rule  whereby  the  value 
of  the  special  franchise  was  ascertained  was  reasonably  adapted  to  that  end, 
and,  if  so,  whether  it  was  consistently  and  correctly  applied  to  the  facts. 

It  is  only  when  undisputed  facts  are  before  the  assessors,  and  by  adopting 
some  wrong  rule  of  method  they  disregard  such  facts  and  thus  enhance  their 
assessments,  or  when,  by  adopting  a  wrong  rule  or  method,  they  include  in 
their  assessments  some  element  of  value  not  belonging  there,  that  the  courts 
condemn  assessments  for  the  use  of  an  improper  rule  or  method.  People  ex 
rel.  Jamaica  W.  8.  Co.  v.  Tax  Com'rs,  196  N.  Y.  39,  modif'g  128  App.  Div.  13. 

The  net  earnings  rule  contemplates  a  valuation  upon  the  basis  of  the  net 
earnings  of  the  corporation  which  are  attributable  to  its  enjoyment  of  the 
special  franchise.  The  method  is  thus  applied:  (1)  Ascertain  the  gross  earn- 
ings; (2)  deduct  the  operating  expenses;  (3)  deduct  a  fair  and  reasonable, 
return  on  that  portion  of  the  capital  of  the  corporation  which  is  invested  in 
tangible  property.  The  resulting  balance  gives  the  earnings  attributable  to  the 
special  franchise.  If  this  balance  be  capitalized  at  a  fair  rate  we  have  the 
value  of  the  special  franchise. 

Where  the  net  earnings  rule  is  adopted  the  taxes  should  be  deducted  from 
the  gross  earnings  in  order  to  determine  the  net  earnings  of  the  taxpayer. 
The  deduction  to  which  the  taxpayer  is  entitled  on  account  of  taxes,  however, 
does  not  include  the  special  franchise  tax  itself. 

In  order  to  ascertain  the  true  earning  capacity  of  the  property,  a  propor- 
tionate allowance  should  be  made  out  of  the  gross  earnings  on  account  of  the 
general  depreciation  of  a  plant,  which  will  ultimately  require  replacement. 

While  evidence  as  to  what  constitutes  a  fair  and  reasonable  rate  of  return 
in  the  business  of  a  corporation  may  properly  be  taken  by  the  court,  in  the 
absence  of  such  evidence  it  may  adopt  6  per  cent,  as  a  fair  rate  for  the  pur- 
pose of  calculating  the  value  of  a  special  franchise  under  the  net  earnings  rule. 

The  present  value  of  the  land  occupied  by  the  plant  must  be  taken  into 
account  in  applying  the  net  earnings  rule  to  the  valuation  of  the  special  fran- 
chise. If  this  would  result  in  giving  a  special  franchise  no  taxable  value  at  all, 
that  would  be  a  conclusive  reason  for  rejecting  the  net  earnings  rule  in  such 
a  case  and  would  demand  the  adoption  of  some  other  method  of  valuation. 

The  State  Board  of  Tax  Commissioners  under  the  statutes  as  they  now  stand 
has  no  power  to  reduce  the  valuation  of  the  special  franchises  for  purposes 
of  equalization;  but  the  Tax  Law  authorizes  the  court  on  certiorari  to  reduce 
an  assessment  for  a  special  franchise  upon  the  ground  of  inequality,  so  as  to 
equalize  it  with  other  assessments  where  it  has  been  assessed  at  a  higher  pro- 
portionate value  than  other  property  on  the  same  roll. 

Held,  that  in  capitalizing  the  final  returns  to  provide  a  sinking  fund  for 
unforeseen  contingencies,. in  view  of  the  character  of  its  business  the  surplus 
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earnings  of  relator  should  be  capitalized  at  7  per  cent.  People  ex  rel.  Jamaica 
W.  8.  Co.  V.  Tax  Com'rs,  196  N.  Y.  39,  modif'g  128  App.  Div.  13. 

Where  the  court  is  unable  to  discover  from  the  evidence  hovf  much  of  the 
land  owned  by  the  petitioner  is  reasonably  necessary  for  its  present  purposes 
in  supplying  water  and  what  its  value  is,  tlie  court  cannot  determine  by  the 
application  of  the  net  earnings  rule  that  the  value  of  the  special  franchise  is 
less  than  the  amount  at  which  it  was  assessed  by  the  State  Board  of  Tax 
Commissioners. 

The  court,  being  unable  to  determine  the  value  of  the  special  franchise  by 
the  application  of  the  net  earnings  rule,  may  estimate  the  same  on  the  basis 
of  the  current  prices  of  the  stock  and  bonds  of  the  company.  People  ex  rel. 
Queens  County  Water  Co.  v.  Woodbury,  6Y  Misc.  490. 

In  estimating  net  earnings,  a  reasonable  lamount  should  be  deducted  from 
the  gross  earnings  to  make  good  depreciation  of  depreciable  property;  and 
this  amount  should  include  not  only  physical  depreciation,  figured  with  respect 
to  the  life  of  such  depreciable  property,  but  also  functional  depreciation  or 
obsolescence.  People  ex  rel.  Queens  County  Water  Co.  v.  Woodhury,  67 
Misc.  490. 

In  estimating  the  value  of  the  special  franchises  of  a  railroad  company  in 
a  given  tax  district  by  the  net  earnings  rule,  where  the  company's  lines  are 
operated  in  connection  with  others  by  a  holding  company,  with  a  single  set 
of  general  offices,  powerhouses,  and  repair  shops,  an  apportionment  thereof 
among  the  different  lines  operated  upon  the  basis  of  car  mileage  is  permissible. 

In  such  a  case,  however,  where  proof  of  actual  gross  earnings  is  given,  they 
must  be  taken ;  and  it  is  improper  to  adopt  instead  an  estimate  based  upon  the 
gross  earnings  of  the  entire  system  apportioned  upon  the  basis  of  car  mileage. 
Nor  should  amounts  estimated  in  like  manner  for  depreciation,  obsolescence, 
power,  repairs,  and  other  expenses  of  operation  be  taken  in  place  of  actual 
amounts  where  the  latter  are  capable  of  being  ascertained. 

The  cost  of  engineering  is  one  of  the  items  that  should  be  included  in  an 
estimate  of  the  value  of  structures. 

An  allowance  for  future  obsolescence  or  inadequacy  as  distinguished  from 
depreciation  from  ordinary  wear  is  proper  where  it  is  capable  of  reasonable 
ascertainment.    People  ex  rel.  B.  H.  E.  R.  Co.  v.  Tax  Com'rs,  69  Misc.  646. 

The  cost  of  reproduction  is  not  the  controlling  measure  of  the  assessment  of 
property  not  producing  an  income,  its  actual  value  and  not  its  cost  being  the 
true  basis  for  taxation. 

Where  net  earnings  after  deducting  therefrom  a  reasonable  return  upon 
tangibles  will  disclose  the  value  of  the  intangible  property,  an  estimate  of 
prospective  gross  earnings  of  all  the  property  involved,  fairly  made  by  the 
relator  and  the  city  in  which  the  special  franchises  are,  may  be  employed  to 
value  both  the  tangible  and  intangible  property  involved. 
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The  tangibles  and  intangibles  may  be  together  estimated  on  the  basis  of 
prospective  earning  power  by  taking  a  share  of  the  net  earnings  of  the  entire 
line  projected  within  the  district  covered  by  the  franchises  proportioned  to 
the  relative  length  of  the  tunnels  completed  and  capitalizing  it  at  6  per  cent., 
where  it  is  apparent  that  the  enterprise  is  not  a  failure  nor  reasonably  likely 
so  to  be.    PeopU  ex  rel.  H.  &  M.  R.  R.  Co.  v.  Tax  Com'rs,  69  Misc.  1. 

In  determining  the  value  of  a  special  franchise  under  the  net  earnings  rule, 
it  is  necessary  to  ascertain  the  gross  earnings,  the  gross  operating  expenses 
deductible  therefrom,  as  well  as  a  reasonable  return  on  the  portion  of  the 
capital  invested  in  tangible  property.  The  balance,  if  any,  capitalized  at  a 
fair  rate,  represents  the  value  of  the  special  franchise. 

To  value  a  special  franchise  under  the  rule  aforesaid  it  is  necessary  to  know 
the  value  of  the  land  to  which  capital  is  appropriated,  suitable  for  corporate 
purposes,  as  without  such  data  the  computation  is  impossible. 

Hence,  a  corporation  cannot  attack  the  assessment  of  a  special  franchise  tax 
on  the  ground  that  it  is  erroneous  under  the  net  earnings  rule  where  it  appears 
that  a  portion  of  its  lands  was  purchased  merely  to  prevent  acquisition  by 
other  persons  and  it  fails  to  show  how  much  of  the  lands  are  necessary  for 
corporate  purposes.  People  ex  rel.  Queens  County  Water  Co.  v.  Woodbury, 
143  App.  Div.  618. 

Where,  in  a  proceeding  by  certiorari  to  review  the  assessment  by  the  State 
Tax  Commissioners  of  a  special  franchise  for  the  purpose  of  taxation,  the 
franchise  is  a  part  of  the  right  to  construct  and  operate  a  tunnel  which  has 
never  in  fact  been  operated  and  for  that  reason  it  is  impossible  to  make  use  of 
the  net  earnings  rule  in  determining  its  value,  the  court  may  resort  for  that 
purpose  to  proof  of  the  physical  condition  of  the  timnel,  its  relation  to  trans- 
portation lines  and  to  other  similar  tunnels  in  operation,  the  population  of 
contiguous  territory,  the  length  and  cost  of  the  tunnel,  the  offerings  of  the 
relators  to  sell  it,  and  the  facts  bearing  upon  its  probable  earning  capacity. 
In  assessing  such  franchise,  prospects  of  future  profitable  operation  unless  such 
as  add  to  its  present  value  are  not  to  be  considered.  When  such  franchise 
is  not  and  cannot  be  of  present  value,  nothing  should  be  added  therefor  to  the 
value  of  the  taxable  property  connected  therewith.  People  ex  rel.  Bryan  v. 
State  Tax  Com'rs,  67  Misc.  474. 

The  rule  as  to  net  earnings  is  to  ascertain  the  gross  earnings  of  the  corpo- 
ration and  then  deduct  the  corporate  expenses,  together  with  the  annual  taxes 
paid.  From  the  remainder  there  should  also  be  deducted  a  fair  and  reasonable 
return  on  that  portion  of  the  capital  of  the  corporation  which  is  invested  in 
tangible  property,  the  result  becoming  the  net  earnings  contributable  to  the 
special  franchise;  which,  when  capitalized  at  a  certain  rate,  becomes  the  value 
of  the  tangible  property  of  the  special  franchises.  The  question  of  the  fair 
and  reasonable  return  is  one  of  fact  under  the  control  of  the  courts  below  and 
one  which  this  court  should  not  review. 
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To  provide  against  unforeseen  contingencies  that  may  arise  in  the  prosecu- 
tion of  the  business  of  a  corporation,  which  may  result  in  the  impairment  of 
the  net  earnings,  a  gross  sum  should  be  deducted  annually  for  the  purposes  of 
reconstruction,  and  the  rate  of  capitalization  to  meet  depreciation  should  be 
at  least  1  per  cent,  higher  than  the  rate  of  income  allowed. 

There  is  difficulty  in  making  any  estimate  as  to  the  amount  of  depreciation 
in  the  assessable  value  of  tangible  property  which  may  result  from  future 
invention,  and,  therefore,  this  species  of  property  should  be  left  to  be  con- 
sidered when  such  depreciation  actually  occurs.  People  ex  rel.  Manhat.  By. 
Co.  V.  Woodbury,  20i3  E".  Y.  231,  modif'g  143  App.  Div.  905. 

The  special  franchise  taxes,  which  may  be  deducted  from  the  gross  earn- 
ings of  a  corporation  for  the  purpose  of  assessing  a  special  franchise  tax  under 
the  net  earnings  rule,  include  only  such  as  have  accrued  against  and  have 
in  fact  been  paid  by  it  during  the  period  in  which  Iftie  net  earnings  are  taken 
as  the  basis  of  the  valuation.  It  is  not  proper  to  include  as  a  part  of  the 
expenses  of  the  corporation  for  that  period  the  estimated  amount  of  the  special 
franchise  tax  then  in  process  of  ascertainment.  People  ex  rel.  J.  W.  8,  Co.  v. 
St.  Bd.  Tax  Com'rs,  197  N.  Y.  33. 

ARTICLE  XL 

PRECEDENTS. 

Petition  to  Review  Assessment  by  City  Assessors. 


In    the    Matteb    of    the    Application    of 
JOHN    E.    CORWIN   fob  a  Wbit  of  Cee- 
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2'o  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  John  E.  Corwin    respectfully  shows  to  the  court: 
That  he  is  a  resident   of  and  a  taxpayer  in  the  city   of  Middletown,  Orange 
county,  N".  Y.     That  at  the  times  hereinafter  mentioned  C.  C.  V.  Ketcham,  C.  K. 
Gordon  and  J.  J.  Duryea  were  and  now  are  the  assessors  of  said  city  of  Middle- 
town,  and  Frank  Harding  was  and  is  the  clerk  of  said  city. 

That  said  assessors  between  the  1st  day  of  May,  and  the  18th  day  of  June,  1891, 
proceeded  to  take  up  the  taxable  inhabitants  and  taxable  property  in. the  said  city 
of  Middletown,  and  prepared  and  completed  the  assessment-roll  of  said  city  for 
the  year  1891,  and  thereupon  deposited  a  copy  thereof  with  said  city  clerk,  and  on 
or  about  the  18th  day  of  June,  1891,  gave  public  notice,  of  which  the  following  is 
a  copy:  (insert  copy  of  notice  of  completion  of  roll,  and  where  it  may  be  seen 
and  examined  and  the  date  of  which  assessors  will  meet  for  review.) 

That  the  assessment  of  your  petitioner  for  personal  estate  was  ten  thousand  dol- 
lars ($10,000)  ;  for  raal  estate  on  North  street,  five  thousand  four  hundred  dollars 
($5,400),  and  for  real  estate  on  Beattie  avenue,  one  thousand  five  hundred  dollars 
($1,500),  as  the  same  appear  on  the  assessment-roll  prior  to  the  date  of  said  meet- 
ing for  review. 

That  at  the  tirae  and  place  specified  in  said  notice  given  by  the  said  assessors 
to  review  their  assessments,  your  petitioner  applied  for  a  correction  and  reduction 
of  the  said  assessments,  and  through  his  attorney,  William  Vanamee,  Esq.,  made 
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iin  oral  argument  and  statements  before  said  assessors^,  and  offered  to  submit  to 
any  examination  that  the  said  assessors  desired  to  make,  and  among  other  things 
presented  to  and  filed  with  the  said  assessors  a  verified  application  or  statement 
of  which  the  following  is  a  copy:   (here  insert  copy  of  application.) 

That  the  statements  contained  in  the  said  application  thus  submitted  to  the  said 
assessors  are  true.  That  the  said  assessors  refused  to  correct  or  reduce  said 
assessment,  except  that  they  reduced  the  assessment  upon  the  Beattie  avenue  real 
estate  from  one  thousand  one  hundred  and  fifty  dollars  ($1,150)  to  one  thousand 
dollars  ($1,000). 

That  said  assessors  thereafter  and  on  the  16th  day  of  July,  1891,  completed 
their  said  assessment-roll,  and  made  and  subscribed  their  oath  thereto,  and  filed 
the  same  v^dth  the  said  Prank  Harding,  the  said  city  clerk. 

That  thereafter  the  said  assessors  prepared  a  certificate  or  notice  in  reference 
to  said  assessments,  which  was  served  by  mail  on  the  17th  day  of  July,  1891,  and 
of  which  the  following  is  a  copy:  (insert  copy  of  notice  by  assessors  of  review  of 
amount  of  assessment.) 

That  on  the  said  10th  day  of  July,  1891,  the  common  council  of  the  city  of 
Middletown  assumed  to  pass  a  resolution  confirming  said  assessment-roll,  and  that 
thereafter  and  on  the  17th  day  of  July,  1891,  a  notice  relating  to  the  assessment 
of  your  petitioner  was  prepared  and  served  by  the  said  city  clerk  of  which  the  follow- 
ing is  a  copy:  (insert  copy  of  notice  of  confirmation  of  assessment-roll  by  common 
council.) 

That  no  other  notice  is  contemplated  by  the  said  assessors  as  your  petitioner 
is  informed  and  believes,  and  that  said  assessors  have  stated  that  they  do  not 
intend  to  give  any  other  or  further  notice  of  their  action  in  respect  to  said  assess- 
ment-roll. 

Your  petitioner  further  shows  that  the  assessment  of  ten  thousand  dollars 
($10,000)  personal  estate  upon  said  assessment-roll,  as  finally  completed  and  veri- 
fied and  filed  by  the  said  assessors,  is  grossly  and  deliberately  unequal,'  in  that  the 
same  has  been  made  at  a  far  higher  proportionate  valuation  than  other  personal 
property  upon  the  said  roll,  and  than  the  property  of  other  persons  whose  names 
appear  upon  said  roll. 

That  it  is  a  fact  well  known  to  said  assessors  that  there  are  many  residents  of 
said  city  who  own  taxable  personal  property  fully  equal  to  the  property  of  your 
petitioner,  and  other  residents  who  own  taxable  personal  property  exceeeding  the 
personal  property  of  your  petitioner  and  ranging  from  one  hundred  thousand 
dollars  ($100,000)  to  the  three  hundred  thousand  dollars  ($300,000),  whose  assess- 
ments range  from  one  thousand  dollars  ($1,000)  to  three  thousand  dollars  ($3,000), 
or  who  are  not  assessed  for  personal  property  at  all,  whereas  the  said  assessment 
of  ten  thousand  dollars  ($10,000)  personal  estate  of  your  petitioner  is  the  highest 
individual  assessment  upon  said  assessment-roll  by  many  thousands  of  dollars; 
that  the  next  highest  individual  assessment  for  personal  property  upon  said  roll  is 
in  the  sum  of  three  thousand  dollars  ($3,000). 

That  though  the  city  of  Middletown  is  a  prosperous  city,  containing  many  resi- 
dents of  large  means  and  property,  the  entire  individual  assessment  for  personal 
estate  upon  said  roll,  outside  of  corporations,  is  only  sixty-three  thousand  six  hun- 
dred dollars  ($63,600),  of  which  said  ten  thousand  dollar  ($10,000)  assessment 
of  your  petitioner  constitutes  nearly  one-sixth. 

And  in  respect  to  said  assessment  of  ten  thousand  dollars  ($10,000)  personal 
estate  your  petitioner  charges  that  it  has  been  made  maliciously  and  in  bad  faith, 
and  with  personal  vindictiveness,  and  with  a  distinct  view  and  intent  to  visit  upon 
your  petitioner  a  greater  proportionate  burden  of  taxation  than  is  borne  by  other 
residents  and  taxpayers  of  said  city,  and  with  a  view  and  intent  to  do  wrong  and 
injustice  to  your  petitioner. 
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That  your  petitioner  is  aggrieved  by  said  unjust  and  unequal  assessments  and 
•will  be  injured  thereby  and  will  be  requested  to  pay  a  greater  amount  and  propor- 
tion of  taxes  than  he  would  be  required  to  pay  if  the  said  assessment  had  been 
made  just  and  equal. 

Your  petitioner  further  shows  that  he  is  aggrieved  and  injured  by  the  said 
assessment  of  five  thousand  four  hundred  dollars  ($5,400)  upon  his  real  estate 
upon  North  street  in  said  city,  and  by  the  assessment  of  one  thousand  dollars 
($1,000)  upon  his  real  estate  upon  Beattie  avenue  in  said  city.  That  said  assess- 
ments are  unequal  in  that  they  have  been  made  at  a  higher  proportionate  valuation 
than  other  real  estate  upon  said  roll. 

Your  petitioner  further  shows  that  all  of  said  assessments  are  illegal  for  the 
reason  that  said  assessment-roll  was  completed  and  made  and  notice  thereof  given 
before  the  1st  day  of  July,  1891,  and  because  the  said  assessor  did  not  proceed 
in  making  the  same  in  conformity  to  statutes. 

That  said  assessments  are  illegal  because  the  assessors  have  not  appraised  the 
real  estate  upon  the  said  roll  at  the  full  and  true  value  at  which  it  would  be  ap- 
praised in  the  payment  of  a  just  debt  due  from  a  solvent  debtor,  but  in  fact  have 
assessed  it  only  at  a  fraction  of  said  valuation,  and  much  of  it  for  one-fourth  of 
said  value.  That  the  personal  estate  of  individuals,  other  than  your  petitioner, 
has  been  assessed  upon  said  roll  at  from  l-80th  to  l-140th  of  its  real  amount 
and  value. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  issue  and  be 
allowed  by  this  honorable  court  commanding  the  said  assessors  to  certify  and  return 
to  this  court  their  proceedings,  decisions  and  actions  in  the  premises;  and  also  to 
return  if  the  real  and  personal  property,  or  either,  appearing  on  said  roll,  were 
assessed  at  its  full  and  true  value  at  which  it  would  be  applied  in  the  payment  of  a 
just  debt  due  from  a  solvent  debtor,  or  at  a  percentage  of  such  valuation,  and  if 
so  at  what  percentage  of  such  valuation,  and  requiring  the  said  assessors  and  city 
clerk  to  certify  and  return  a  copy  of  said  assessment-roll. 

To  the  end  that  said  decisions  and  actions  of  said  assessors  may  be  reviewed  and 
corrected  on  the  merits  by  this  honorable  court,  and  the  aforesaid  errors  of  the  said 
assessors  may  be  corrected  according  to  law,  and  that  said  assessments  may  be  re- 
duced to  a  proportion  and  rate  of  valuation  applied  to  other  property  upon  said 
roll  and  applied  to  other  residents  of  said  city,  so  that  equality  of  assessment  will 
he  produced,  and  that  the  court  will  take  evidence  to  enable  your  petitioner  to 
show  the  unequal,  unjust  and  illegal  assessments  made  against  your  petitioner  and 
upon  his  property,  and  for  such  other  and  further  relief  as  may  be  just  and  as  the 
nature  of  the  case  may  require.  John  E.  Corwin, 

Dated,  Middletown,  N.  Y.,  July  22,  1891.  Petitioner. 

(Add  verification.) 

Order  for  Writ  of  Certiorari  to  Review  Action  of  City  Assessors. 

(Caption  and  title.)  .  .^   ,„„„-,   -, 

On  reading  and  filing  the  petition  of  John  E.  Corwin,  verified  the  22d  day  of 
July,  1891,  and  on  motion  of  William  Vanamee,  attorney  for  said  petitioner,  it  is 

Ordered]  that  a  writ  of  certiorari  issue  as  prayed  for  in  said  petition,  directed 
to  the  assessors  and  the  clerk  of  the  city  of  Middletown  named  therein ; 

That  said  writ  be  returnable  at  a  Special  Term  of  this  court  to  be  held  at  the 
courthouse  in  the  city  of  Brooklyn,  Kings  county,  on  the  10th  day  of  August, 
1891  at  the  opening  of  court  on  that  day,  and  that  said  writ  be  allowed  and  signed 
and  sealed  by  the  clerk  of  this  court. 

The  court,  in  its  discretion,  dispenses  with  the  notice  of  application  for  the  writ 

in  this  matter.  -m    ■««-    /-. 

Enter.     E.  M.  C. 
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Writ  of  Certiorari  to  Review  Action  of  City  Assessors.    (135  N.  Y.  245.) 

The  People  of  the  State  of  New  York  on  the  Relation  of  John  E.  Corwin  to  C. 
C.  V.  Ketcham,  C.  K.  Gordon,  J.  J.  Duryea,  Assessors  of  the  City  of 
Middletown,  and  Frank  Harding,  Clerk  of  the  City  of  Middletown,  Greeting: 

Whereas,  we  have  been  informed  by  the  petition  of  John  E.  Corwin  that  he  is 
aggrieved  and  claims  to  be  injured  by  the  assessment  of  real  and  personal  estate 
made  by  the  said  assessors  upon  the  said  roll  for  the  year  1891,  which  roll  was 
finally  completed  and  verified  and  filed  with  the  city  clerk  on  the  16th  day  of  July, 
1891;  and 

We  being  willing  for  certain  causes  to  be  certified  of  the  proceedings,  decisions 
and  actions  had  by  and  before  the  said  assessors  in  the  matter  of  the  assessment 
for  taxation  for  the  year  1891 : 

Do  hereby  command  you,  the  said  assessors,  that  all  and  singular  the  said  assess- 
ment-roll made  by  you  for  the  year  1891  together  with  your  proceedings,  decisions 
and  actions  in  the  premises,  and  all  and  singular  the  evidence,  documents,  records 
and  papers  before  you  touching  or  concerning  the  valuation  for  assessment  and 
taxation  of  the  personal  estate  and  real  estate  of  the  said  John  E.  Corwin  and  all 
and  singular  the  evidence  before  you  relating  to  the  value  of  other  personal  and 
real  estate  appearing  on  said  assessment-roll,  and  whether  all  the  personal  property 
liable  to  taxation  in  said  city  has  been  assessed  and  appraised  upon  said  assess- 
ment-roll, together  with  the  correct  assessed  value  of  the  personal  property  assessed 
to  individuals  on  said  assessment-roll ;  whether  the  said  real  property  was  assessed 
by  you  at  its  full  and  true  value  which  it  would  be  applied  in  the  payment  of  a 
just  debt  due  from  an  insolvent  debtor,  and  whether  the  personal  property  was 
assessed  at  its  full  and  true  value,  or  if  either  were  assessed  at  a  less  rate  of  valu- 
ation at  what  per  cent,  or  proportion  of  such  valuation  it  was  assessed  and  placed 
upon  said  assessment-roll. 

And  you,  the  city  clerk,  a  copy  of  the  said  assessment-roll  for  the  year  1891  in 
your  custody. 

You  certify  and  send  to  our  Supreme  Court  of  the  State  of  New  York  at  a 
Special  Term  thereof  to  be  held  at  the  courthouse  in  the  city  of  Brooklyn,  Kings 
county,  on  the  10th  day  of  August,  1891,  at  the  opening  of  court  on  that  day,  to- 
gether with  this  writ,  to  the  end  that  the  proceedings,  decisions  and  actions  of  said 
assessors  in  the  matter  of  said  assessment,  and  the  assessment  of  the  i3ersonal  and 
real  estate  of  said  petitioner,  may  be  reviewed  and  corrected  on  the  merits  by  our 
said  court,  and  that  we  may  further  cause  to  be  done  thereupon  what  of  right  shall 
be  fit  to  be  done. 

Witness,  Hon.  E.  M.  Cullen,  one  of  the  justices  of  the  said  Supreme  Court 

[l.  s.]     at  the  courthouse  in  the  city  of  Brooklyn  on  the  24th  dav  of  July, 
1891.  C.  G.  Elliott, 

By  the  court.  Clerk. 

William  Vanamee, 

Attorney  for  Petitioner. 

Writ  of  Certiorari  to  Review  Action  of  City  Assessors.    (152  N.  Y.  430.) 

The  People  of  the  State  of  New  York  to  Edward  Barker  and  Others,  Commis- 
sioners of  Taxes,  etc..  Greeting: 
Whereas,  we  have  been  informed  by  the  petition  of  the  Manhattan  Eailway 
Company  that  it  is  a  corporation  duly  created  and  existing  by  and  under  the  laws 
of  the  State  of  New  York,  and  is  a  resident  of  the  city  of  New  York ;  that  on  the 
second  Monday  of  January,  1895,  its  names  and  valuation  of  its  real  estate  and  of 
its  personal  property  (or  capital  stock  and  surplus  profits)   were  entered  in  the 
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books  called  "  The  Annual  Record  of  the  Assessed  Valuation  of  Real  and  Personal 
Estate,"  in  said  city  and  county  for  said  year ;  in  which  said  books  were  also  en- 
tered the  valuations  of  other  real  and  personal  property ;  that  application  was  there- 
after and  before  April  30,  1895,  duly  made  to  the  commissioners  of  taxes  and  assess- 
ments of  the  city  and  county  of  New  York,  to  correct  the  said  valuation  of  the  per- 
sonal estate  of  said  petitioner,  and  to  strike  the  name  of  said  petitioner  and  the 
said  valuation  of  its  personal  property  from  the  said  books;  that  said  application 
was  refused  and  denied;  and  that  said  commissioners  have  prepared  assessment- 
rolls  of  the  real  and  personal  property  in  said  city,  containing  among  other  things 
the  name  of  said  petitioner  and  the  valuations  of  its  real  estate  and  personal  prop- 
erty (or  capital  stock  and  surplus  profits). 

That  such  assessment-rolls  were  on  the  first  Monday  of  July,  1895,  and  not 
before,  completed  and  verified,  and  delivered  to  the  board  of  aldermen  of  said  city 
of  New  York,  and  that  on  or  about  the  first  Monday  of  July,  1895,  public  notice 
was  first  given  by  publication  or  otherwise  of  a  notice  dated  on  that  dajr,  that  said 
rolls  had  been  completed  and  delivered  to  the  said  board  of  aldermen,  and  would 
remain  with  the  clerk  of  the  said  board  of  aldermen  for  public  inspection  for 
fifteen  (15)  days  after  the  date  of  said  notice. 

That  the  real  estate  of  said  petitioner  was  valued  upon  the  assessment-rolls  at  the 
aggregate  sum  of  fifteen  million  nine  hundred  and  ten  thousand  nine  hundred  dol- 
lars ($15,910,900),  and  the  valuation  of  its  personal  estate  (or  capital  stock  and 
surplus  profits)  of  said  petitioner  for  the  purpose  of  taxation  entered  on  said  assess- 
ment-rolls was  the  sum  of  sixteen  million  four  hundred  and  ninety-six  thousand 
nine  hundred  and  ninety-five  dollars  ($16,496,995),  and  said  petitioner  was  assessed 
for  the  purpose  of  taxation  as  to  its  personal  estate  at  said  sum. 

That  the  said  valuation  and  assessment  of  the  petitioner  as  to  its  personal  prop- 
erty (or  surplus  profits  and  capital  stock)  was  and  is  illegal  and  erroneous,  and 
that  said  petitioner  will  be  injured  thereby. 

And  we  being  willing  for  certain  causes  to  be  certified  of  the  proceedings  and 
decisions  and  actions  had  by  and  before  said  commissioners  in  the  matter  of  the 
valuation  and  assessment  for  taxation  for  the  year  1895  of  the  personal  property 
(or  capital  stock  and  surplus  profits)  of  the  said  petitioner  by  them  lately  made; 

Do  hereby  command  you,  that  you  serve  and  return  under  your  hands  to  a 
Special  Term  of  our  Supreme  Court  of  the  State  of  New  York  at  the  county  court- 
house in  the  city  of  New  York,  on  the  first  Monday  in  October,  1895,  at  the  open- 
ing of  the  court  on  that  day,  together  with  this  writ,  the  following  matters  and 
facts : 

1.  All  and  singular  the  proceedings,  decisions  and  actions  above  referred  to  had 
by  and  before  the  commissioners  of  taxes  and  assessments  of  the  city  and  county 
of  New  York  relating  to  said  valuation  and  assessment,  with  the  dates  thereof 
respectively,  together  with  that  part  of  the  record  relating  to  the  same. 

2.  All  and  singular  the  papers  submitted  by  the  said  petitioner  and  filed,  or  now 
on  file,  with  you,  and  any  examinations  under  oath  or  otherwise  of  said  petitioner, 
or  of  any  officer  thereof. 

3.  Any  other  evidence  or  information,  if  any,  considered  in  arriving  at  such 
decision;  and  if  there  be  none  such  evidence  or  information,  a  statement  to  that 
effect. 

4.  A  statement  of  the  reasons  for  arriving  at  such  decision  and  of  the  method 
adopted  in  arriving  at  the  same,  and  a  statement  showing  under  what  law  and  by 
virtue  of  what  power  or  authority,  or  claim  of  authority,  and  upon  what  evidence 
and  by  what  method,  basis  or  theory  such  valuation  and  assessment  was  made. 

5.  All  and  any  documents,  records  and  papers,  if  any  such  there  be,  not  em- 
braced in  the  above  specifications,  relating  to,  touching  or  concerning  the  said 
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valuation  for  assessment  or  taxation  of  the  personal  jDroperty  (or  capital  stock  and 
surplus  profits)  of  said  petitioner,  and  a  statement  of  any  other  matters  material 
to  the  determination  of  the  application  of  said  petitioner. 

To  the  end  that  the  proceedings  and  decisions  and  actions  had  by  said  commis- 
sioners in  the  matter  of  said  valuations  and  assessments  of  the  personal  property 
(or  capital  stock  and  surplus  profits)  of  said  petitioner  may  be  reviewed  and  cor- 
rected on  the  merits  by  our  said  court,  and  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  shall  be  fit  to  be  done. 

Witness,  Hon.  Charles  H.  Van  Brunt,  presiding  justice  of  the  said  Supreme 
[l.  s.]     Court  for  the  first  department  at  the  county  courthouse  in  the  city  of 

New  York,  the  13th  day  of  July,  1895. 
By  the  court  Henry  D.  Purrot, 

Clerk. 

Order  for  Writ  to  Review  Action  of  City  Assessors. 

(Caption  and  title.) 

Upon  reading  and  filing  the  petition  of  The  Manhattan  Eailway  Companjr,  duly 
verified  on  the  10th  day  of  July,  1895,  and  it  appearing  therefrom  that  there  are 
proper  grounds  for  the  granting  of  a  writ  of  certiorari,  as  therein  prayed  for,  ad- 
dressed to  the  commissioners  of  taxes  and  assessments  of  the  city  and  county  of 
New  York,  and  upon  motion  of  Davies,  Stone  &  Auerbach,  attorneys  for  said  peti- 
tioners, it  is 

Ordered,  that  the  prayer  of  the  said  petitioner  be  granted  and  that  a  writ  of 
certiorari  issue  under  the  seal  of  this  court  to  Edward  Barker,  Theodore  Sutro  and 
James  L.  Wells,  commissioners  of  taxes  and  assessments  of  the  city  and  county 
of  New  York,  commanding  them  to  certify  and  return  to  this  court: 

1.  All  and  singular  the  proceedings  above  referred  to  had  by  the  commissioners 
of  taxes  and  assessments  of  the  city  and  county  of  New  York,  relating  to  said 
valuation  and  assessment,  with  the  dates  thereof  respectively,  together  with  that 
part  of  the  record  relating  to  the  same. 

2.  All  and  singular  the  papers  submitted  by  said  petitioner  and  filed  with  said 
commissioners,  and  any  examination  under  oath  or  otherwise  of  said  petitioner  or 
any  officer  thereof. 

3.  Any  other  evidence  or  information,  if  any,  before  said  commissioners,  or  con- 
sidered by  them  in  arriving  at  their  decision,  and  if  there  were  no  such  evidence  a 
statement  to  that  effect. 

4.  A  statement  of  the  reasons  for  arriving  at  such  decision  and  of  the  method 
adopted  by  said  commissioners  in  arriving  at  the  same,  and  a  statement  showing 
under  what  law  and  by  virtue  of  what  power,  authority  or  claim  of  authority,  on 
what  evidence  and  by  what  method,  basis  or  theory  said  valuation  or  assessment 
was  made. 

5.  Any  and  all  documents,  papers  and  records,  if  any  such  there  be,  not  em- 
braced in  the  above  specifications,  relating  to,  touching  or  concerning  the  valuation 
for  assessment  of  taxation  of  the  personal  property  (or  capital  stock  and  surplus 
profits)  of  said  petitioner,  and  a  statement  of  any  other  matters  material  to  the 
determination  of  the  application  of  said  petitioner.  Martin  L.  Stover, 

Justice. 
Henry  D.  Pureoy, 
Cleric. 
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Certiorari  to  Review  Assessment  made  by  Town  Assessors. 

Precedents  in  Proceeding  for  Reduction  of  Assessment,  Made  by  Town  Assessors,  Against  Eeal 
estate  of  Steam  Railroad  Corporation,  in  Which  Proceeding  the  Assessment  was  Re- 
duced by  Order  of  the  Court  (People  ex  rel.  N.  Y.,  Ontario  &  Western  Ry.  Co.  v.  Shaw. 
202  N.  Y.  556).  ' 

Petition. 

SUPREME  COURT  —  Delawaee  County. 

In  the  Matter  of  the  Application  of  the 
NEW  YORK,  ONTARIO  &  WESTERN 
RAILWAY  COMPANY  fob  a  Writ  of 
Cebtioeaei  to  a.  B.  SHAW,  JOHN  A. 
BALLANTINE  and  ROBERT  L.  MEIN, 
Assessors  of  the  Town  of  Hamden, 
Delaware  County,  N.  Y. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  the  New  York,  Ontario  &  Western  Eailway  Company  respectfully 
shows : 

That  your  petitioner  is  a  domestic  railroad  corporation  having  its  principal  office 
and  place  of  business  at  56  Beaver  street,  in  the  borough  of  Manhattan,  in  the  city 
and  State  of  New  York. 

That  the  object  and  purpose  of  its  incorporation  and  the  business  in  which  it  is 
engaged  is  the  maintenance  and  operation  as  a  common  carrier  of  persons  and  prop- 
erty, of  a  steam  railroad  from  Weehawken  in  the  State  of  JSTew  Jersey  to  Oswego 
and  other  points  in  the  State  of  New  York  and  that  the  tracks  and  line  of  said 
railway  pass  through  the  town  of  Hamden,  Delaware  county,  N".  Y. 

That  A.  B.  Shaw,  John  A.  Ballantine  and  Eobert  L.  Mein  are,  and  at  the  times 
hereinafter  mentioned  were,  the  duly  elected  and  acting  assessors  of  the  said  town 
of  Hainden,  and  that  as  such  assessors  they  assessed  and  placed  upon  the  assess- 
ment-roll of  said  town  of  Hamden  an  assessment  against  the  petitioner  in  the  said 
town  of  Hamden  upon  its  railroad  in  said  town,  in  the  sum  of  twelve  thousand  dol- 
lars ($12,000)  per  mile  of  said  railroad,  an  aggregate  in  said  town  of  the  sum 
of  sixty  thousand  four  hundred  and  forty-eight  dollars  ($60,448). 

That  after  the  completion  of  the  assessment-roll  in  said  town  the  said  assessors 
duly  published  notice  that  they  would  meet  at  the  village  of  Hamden,  N.  Y.,  in 
said  town  on  the  18th  day  of  August,  1908,  to  review  their  assessment,  and  to  hear 
and  determine  all  complaints  in  relation  thereto. 

That  on  the  said  18th  day  of  August,  1908,  your  petitioner  duly  appeared  by  its 
representatives  before  said  assessors  and  protested  against  the  said  assessment,  and 
duly  filed  a  statement  under  oath,  specifying  the  respect  in  which  the  said  assess- 
ment complained  of  was  incorrect,  and  demanded  that  such  assessment  be  reduced, 
which  was  refused  and  the  said  assessors  finally  completed,  signed  and  verified  said 
roll,  as  your  petitioner  is  informed  and  believes,  leaving  thereupon  the  assessment 
against  your  petitioner  at  the  sum  of  twelve  thousand  dollars  ($10,000),  per  mile 
and  an  aggregate  of  sixty  thousand  four  hundred  and  forty-eight  dollars  ($60,448) 
in  the  said  town,  and,  as  your  petitioner  is  informed  and  believes,  the  said  assessors 
completed  and  verified  said  assessment-roll  and  filed  the  same  in  the  office  of  the 
town  clerk  of  said  town  and  posted  the  notice  as  provided  by  law,  and  that  fifteen 
days  have  not  elapsed  since  such  completion,  verification  and  filing  and  posting  of 
notice  thereof  as  required  by  law. 

Your  petitioner  further  alleges  that  the  said  valuation  and  assessment  so  made 
as  aforesaid  by  the  said  assessors  of  the  real  property  of  your  petitioner  in  said 
town  of  Hamden  is  erroneous  by  reason  of  overvaluation;  and  that  while  assessed 
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as  aforesaid  at  the  sum.  of  sixtj^  thousand  four  hundred  and  forty-eight  dollars 
($60,448),  the  same  is  actually  of  the  value  of  not  to  exceed  fifty-one  thousand 
four  hundred  and  thirty  dollars  ($51,439),  and  that  the  cost  of  replacing  the  said 
railroad  of  your  petitioner  in  the  said  town  of  Hamden  and  within  the  jurisdiction 
of  the  assessors  of  the  said  town  in  the  condition  in  which  the  same  was  found  by 
the  said  assessors  at  the  time  of  making  said  assessment  would  not  exceed  the  sum 
of  fifty-one  thousand  four  hundred  and  thirty-nine  dollars  ($51,439). 

That  in  the  year  1907  and  prior  thereto  the  assessors  of  the  said  town  of  Ham- 
den assessed  the  real  property  of  your  petitioner  therein  at  the  sum  of  about  eight 
thousand  dollars  ($8,000)  per  mile;  and  that  notwithstanding  there  has  been  no 
increase  in  the  value  of  the  said  real  property  of  petitioner  in  said  town,  or  in  the 
extent  thereof  the  assessment  was  by  the  said  assessors  in  the  present  year  unlaw- 
fully increased  and  raised  to  the  sum  of  twelve  thousand  dollars  ($12,000)  per 
mile  as  aforesaid.  That  the  aggregate  of  said  assessment  in  1907  was  forty-three 
thousand  three  hundred  dollars  ($43,300),  while  the  aggregate  in  the  present  year 
and  upon  the  assessment-roll  so  completed  and  filed  as  aforesaid  is  the  sum  of  sixty 
thousand  four  hundred  and  forty-eight  dollars  ($60,448),  and  that  the  said  peti- 
tioner has  not  acquired  additional  property  in  the  present  year  in  said  town.  That 
no  corresponding  increase  or  any  increase  has  been  made  in  the  assessment  of  the 
other  real  property  generally  in  said  town. 

Your  petitioner  further  alleges  upon  information  and  belief  that  the  assessment 
of  the  real  property  of  your  petitioner  so  as  aforesaid  made  by  the  said  assessors 
in  the  said  town  of  Hamden  is  unequal  and  at  a  higher  proportionate  valuation 
than  the  assessment  of  other  property  on  the  same  roll  by  the  same  officers. 

That  while  the  valuation  of  the  property  of  your  petitioner  in  said  town  is  in 
excess  of  its  full  value,  the  valuation  placed  upon  all  the  other  real  property  in  the 
said  town  is  only  about  50  per  cent,  of  its  full  value,  as  your  petitioner  is  informed 
and  believes.  That  said  assessors  assessed  the  property  in  said  district  (other  than 
that  of  your  petitioner)  at  aforesaid  percentage  of  its  full  value,  instead  of  at  full 
value  as  required  by  law,  and  such  inequality  exists  generally  in  said  town. 

Your  petitioner  further  alleged  that  by  reason  of  the  facts  aforesaid,  the  peti- 
tioner is,  and  will  be,  greatly  injured  by  the  said  excessive  and  unequal  valuation 
or  assessment  of  its  property  in  said  town  aforesaid.  That  this  petitioner  is  ad- 
vised that  the  determination  of  said  assessors  can  be  reviewed  by  a  writ  of  certiorari 
and  that  no  previous  application  for  such  writ  has  been  made  in  this  matter  to  any 
court  or  judge. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  be  issued  and 
allowed  by  this  honorable  court,  directed  to  the  said  assessors,  commanding  them 
to  certify  and  return  to  this  court  all  and  singular  the  proceedings,  decisions  and 
actions  of  the  said  board  of  assessors,  had  and  made  in  the  premises,  together  with 
the  record  of  the  proceedings  had  before  them  on  said  hearing  in  this  matter,  to- 
gether with  the  assessment-roll  of  said  town,  including  all  papers  or  affidavits  sub- 
mitted to  the  said  assessors,  to  the  end  that  said  decision  and  action  and  assessment 
of  said  board  of  assessors  may  be  reviewed  and  corrected  on  the  merits  of  this  court, 
and  the  aforesaid  errors  corrected,  and  the  proceedings  of  said  assessors  so  revised, 
modified  or  corrected  as  to  direct  what  amount  ought  to  be  deducted  from  the 
valuation  of  the  petitioner's  property  aforesaid  as  made  by  said  assessors,  and  that 
petitioners  may  have  such  other  or  further  relief  as  to  the  court  may  seem  just; 
and  that  all  proceedings  on  account  or  by  reason  of  said  assessment  be  stayed  until 
the  hearing  and  determination  of  this  writ. 

NEW  YOEK,  ONTARIO  &  WESTERN  RAILWAY  COMPANY, 

By  John  B.  Kerr, 

(Add  verification.'*  Vice-President. 
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{Caption  and  title.)  Order. 

On  reading  and  filing  the  petition  of  the  New  York,  Ontario  &  Western  Eailway 
Company  duly  verified,  and  on  motion  of  S.  H.  Faneher,  attorney  for  said  appli- 
cant, it  is 

Ordered,  that  a  writ  of  certiorari  as  prayed  for  in  the  said  petition  be  issued, 
directed  to  A.  B.  Shaw,  John  A.  Ballantine  and  Eobert  L.  Mein,  as  assessors  of 
the  town  of  Hamden,  Delaware  county,  N".  Y.,  and  that  said  writ  be  allowed,  signed 
and  sealed  by  the  clerk  of  this  court. 

The  court  hereby,  in  its  discretion,  dispenses  with  notice  of  the  application  for 
the  writ  in  this  matter.  Geoege  P.  Lton, 

Jiistice  Supreme  Court. 
Writ  of  Certiorari. 

2'o  the  People  of  the  State  of  New  YorTc  on  the  Relation  of  the  Neiv  York,  Ontario 
&  Western  Railway  Company  to  A.  B.  Shaiv,  John  A.  Ballantine  and  Robert 
L.  Mein,  as  Assessors  of  the  Toivn  of  Hamden,  Delaware  County,  N.  Y. 

Whereas,  we  have  been  informed  by  the  petition  of  the  New  York,  Ontario  & 
Western  Eailway  Company,  verified  on  the  26th  day  of  August,  1908,  that  A.  B. 
Shaw,  John  A.  Ballantine  and  Eobert  L.  Mein,  as  assessors  of  the  town  of  Ham- 
den, Delaware  county,  N.  Y.,  heretofore  fixed  and  determined  the  valuation  of  the 
real  property  of  the  petitioner  in  the  town  of  Hamden,  Delaware  county,  N.  Y., 
said  property  consisting  of  a  railroad  and  railroad  property  operated  through  the 
said  town  of  Hamden  and  assessed  the  same  at  a  valuation  of  the  sum  of  twelve 
thousand  dollars  ($13,000)  per  mile,  a  total  of  sixty  thousand  four  hundred  and 
forty-eight  dollars  ($60,448),  in  the  said  town. 

That  thereafter  notice  was  given  by  said  assessors  that  they  would  meet  to  review 
their  assessnamt  on  the  18th  day  of  August,  1908,  and  that  petitioner,  upon  said 
date,  appeared  and  objected  to  said  assessment  as  excessive  and  at  an  overvaluation 
and  unequal,  and  duly  made  application  to  the  said  assessors  to  correct  the  said 
assessment,  which  was  refused  by  said  assessors  who  thereupon  signed,  verified  and 
filed,  as  provided  by  law,  the  assessment-roll  for  said  town,  including  thereupon 
the  said  assessment  against  said  petitioner,  and, 

AVhbeeas,  fifteen  days  have  not  elapsed  since  the  completion  and  filing  thereof 
and  the  first  publication  of  notice  thereof  as  provided  by  law,  and 

Whereas,  it  appears  by  said  petition  that  the  valuation  of  said  real  property  of 
petitioner  in  the  said  town  of  Hamden  is  erroneous  by  reason  of  overvaluation,  the 
actual  value  thereof  and  cost  of  replacing  the  railroad  of  said  petitioner  and.  appur- 
tenance within  said  town  in  the  condition  in  which  the  same  was  found  by  the  said 
assessors  at  the  time  of  making  said  assessment  not  exceeding  the  sum  of  fifty-one 
thousand  three  hundred  and  forty-nine  dollars  ($51,349),  although  assessed  by 
said  assessors  at  the  aforesaid  sum  of  sixty  thousand  four  hundred  and  forty-eight 
dollars  ($60,448). 

And  it  further  appearing  that  in  the  year  1907,  the  said  valuation  and  assess- 
ment in  said  town  was  fixed  by  the  assessors  thereof  at  the  sum  of  forty-three  thou- 
sand three  hundred  dollars  ($43,300),  and  that  there  has  been  no  increase  in  the 
actual  value  of  the  petitioner's  said  railroad,  its  property  or  franchise  or  the  portion 
thereof  situated  in  said  town  of  Hamden;  and  that  also  the  valuation  and  assess- 
ment aforesaid  of  the  real  property  of  said  petitioner  is  at  a  higher  proportionate 
valuation  than  the  assessment  of  the  real  property  on  the  assessment-roll  of  the 
said  town  of  Hamden  generally,  in  that,  whereas  the  assessment  made  by  said 
assessors  of  other  real  property  in  said  town  is  generally  at  the  rate  of  about  50  per 
cent,  of  actual  value,  whereas  the  valuation  and  assessment  of  the  property  of  said 
petitioner  in  said  town  is  in  excess  of  its  total  actual  and  market  value  and  far  in 
excess  of  the  cost  of  replacing  the  same  as  aforesaid;  and  it  being  further  alleged 
that  injustice  has  been  done  the  said  petitioner  by  reason  of  the  facts  aforesaid,  and 
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Whereas,  said  petition,  among  other  things,  prays  that  a  writ  of  certiorari  issue 
out  of  this  court  to  bring  up  the  proceedings  had  by  and  before  the  said  assessors 
in  reference  to  the  valuation  and  assessment  of  the  real  property  of  petitioner 
aforesaid,  to  the  end  that  the  same  might  be  reviewed  and  the  error  so  alleged  cor- 
rected, and  for  any  further  or  other  relief  as  may  be  Just  and  proper. 

We,  being  willing  to  be  certified  of  your  proceedings  as  such  assessors  in  the 
valuation  and  assessment  of  the  real  property  of  the  petitioner  aforesaid  and  in  all 
things  relating  thereto,  do  command  you,  that  you  do  make  and  serve  upon  the 
relator's  attorney  your  return  hereto  on  .or  before  the  25th  day  of  September,  1908 ; 
and  that  you  do  certify  that  return  to  us  at  a  Special  Term  of  the  Supreme  Court 
held  in  and  for  the  sixth  judicial  district,  at  the  courthouse  in  the  city  of  Bing- 
hamton,  jST.  Y.,  on  the  6th  day  of  October,  1908,  at  the  opening  of  court  upon  that 
day  or  as  soon  thereafter  as  counsel  may  be  heard  all  and  singular,  your  proceed- 
ings, decisions  and  actions  in  the  premises,  with  the  dates  thereof,  and  all  and  sin- 
gular the  evidence,  documents,  records  or  papers  before  you  or  which  were  submit- 
ted to  you,  concerning  the  said  matter,  together  with  said  assessment-roll  and  all  the 
protests,  affidavits  and  papers  offered  or  filed  with  you  as  such  assessors  in  relation 
thereto,  with  the  rulings  or  decisions  made  by  you  thereupon,  and  all  action  in  rela- 
tion thereto,  to  the  end  that  such  decisions  and  actions  of  said  assessors  may  be 
reviewed  and  corrected  on  the  merits  by  this  court,  and  the  aforesaid  errors  of  said 
assessors  corrected  according  to  law  and  as  to  the  court  may  seem  Just. 

Witness,  Hon.  George  P.  Lyons,  one  of  the  Justices  of  the  Supreme  Court, 

[l.  s.]     at  the  courthouse  in  the  village  of  Delhi,  N.  Y.,  on  the  28th  day  of 
August,  1908. 

S.  H.  Fanchee,  Charles  Herring. 

Attorney  for  Petitioner, 
Walton,  N.  Y. 

(Title.)  Return  to  Writ  of  Certiorari. 

To  the  Supreme  Court  of  the  State  of  New  Yorlc: 

John  Bailantine,  Robert  L.  Mein  and  Augustus  B.  Shaw  as  assessors  of  the  town, 
of  Hamden,  Delaware  county.  State  of  New  York,  make  return  to  the  writ  of  cer- 
tiorari herein  as  follows: 

I.  That  said  John  Bailantine,  Robert  L.  Mein  and  Augustus  B.  Shaw,  each  is, 
and  since  January  1,  1908,  has  been  an  assessor  of  the  town  of  Hamden,  Delaware 
county,  ]Sr.  Y.,  and  together  they  constitute  the  board  of  assessors  of  said  town  and 
have  so  acted  at  all  times  mentioned  herein  since  January  1,  1908. 

II.  Defendant  admits,  "  That  your  petitioner  is  a  domestic  railroad  corporation 
having  its  principal  office  and  place  of  business  at  56  Beaver  street,  in  the  borough 
of  Manhattan,  in  the  city  and  State  of  New  York." 

That  the  object  and  purpose  of  its  corporation  and  the  business  in  which  it  is 
engaged  is  the  maintenance  and  operation  as  a  common  carrier  of  persons  and 
property,  of  a  steam  railroad,  from  Weehawken  in  the  State  of  New  Jersey  to 
Oswego  and  other  points  in  the  State  of  New  York,  and  that  the  tracks  and  line 
of  said  railroad  pass  through  the  town  of  Hamden,  Delaware  count}'-,  N.  Y. 

That  John  Bailantine,  Robert  L.  Mein  and  Augustus  B.  Shaw  are  and  at  the 
times  hereinafter  mentioned  were  the  duly  elected  and  acting  assessors  of  the  town 
of  Hamden,  and  as  such  assessors  they  assessed  and  placed  upon  the  assessment-roll 
of  the  town  of  Hamden  an  assessment  against  your  petitioner  in  the  said  town  of 
Hamden,  upon  its  railroad  in  said  town,  in  the  sum  of  twelve  thousand  dollars 
($12,000)  per  mile  of  said  railroad  besides  appurtenances,  an  aggregate  in  said 
town  of  the  sum  of  sixty  thousand  four  hundred  and  forty-eight  dollars  ($60,448). 

That  after  the  completion  of  the  assessment-roll  in  said  town,  the  assessors  duly 
published  notice  that  they  would  meet  at  the  village  of  Hamden,  N.  Y.,  in  said 
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town  on  the  18th  day  of  August,  1908,  to  review  their  assessment,  and  to  hear  and 
determine  all  complaints  in  relation  thereto. 

That  on  the  18th  day  of  August,  1908,  your  petitioner  duly  appeared  by  its  rep- 
resentatives before  the  said  assessors  and  protested  against  the  said  assessment,  and 
duly  filed  a  statement  under  oath  specifying  the  respect  in  which  said  assessment 
complained  of  was  incorrect,  and  demanded  that  such  assessment  be  reduced,  which 
was  refused  and  the  said  assessors  finally  completed,  signed  and  verified  said  roll, 
leaving  thereupon  the  assessment  against  your  petitioner  at  the  sum  of  twelve 
thousand  dollars  ($12,000)  per  mile  and  the  aggregate  of  sixty  thousand  four  hun- 
dred'and  forty-eight  dollars  ($60,448),  in  the  said  town,  and  the  said  assessors 
completed  and  verified  the  said  assessment-roll  and  filed  the  same  in  the  office  of 
the  town  clerk  of  said  town  and  posted  the  notice  as  provided  by  law,  and  that  fif- 
teen days  have  not  elapsed  since  such  completion,  verification  and  filing  and  post- 
ing of  notice  thereof  as  required  by  law. 

That  in  the  year  1907  and  prior  thereto  the  assessors  of  the  said  town  of  Ham- 
den  assessed  the  real  property  of  your  petitioner  therein  at  the  sum  of  about  eight 
thousand  dollars  ($8,000)  per  mile;  that  the  aggregate  of  said  assessment  in  1907 
was  forty-three  thousand  three  hundred  dollars   ($43,300). 

III.  Defendants  deny  each  and  every  allegation  in  said  petition  contained,  ex- 
cept as  hereinbefore  specifically  admitted. 

IV.  That  they  return  herewith  the  following  documents,  papers  and  proceed- 
ings, viz. : 

(a)  Assessment-roll  of  the  town  of  Hamden  for  year  1908. 

(b)  Eecord  of  proceedings  had  before  the  assessors  in  relation  to  the  assessment 
of  the  property  of  the  New  York,  Ontario  &  Western  Eailway  Company  in  the 
town  of  Hamden,  N.  Y.  (Also  assessors'  decision  on  assessment;  relator's  state- 
ment of^rievances,  and  application  to  reduce  assessment.) 

(c)  Affidavit  of  George  Marsden  filed  on  behalf  of  the  relator  with  the  assessors 
August  18,  1908. 

(d)  Affidavit  of  Eichard  D.  Eickard  filed  with  the  assessors  on  behalf  of  the 
relator. 

(e)  Other  affidavits  filed  with  the  assessors  in  relation  to  various  other  assess- 
ments on  the  roll  of  1908. 

V.  That  the  defendants  further  return  and  show  that  the  actual  value  of  the 
property  of  the  relator  in  the  town  of  Hamden,  which  is  subject  to  assessment  in 
said  town,  is  largely  in  excess  of  the  amount  at  which  it  was  assessed  by  the  de- 
fendants. And  that  the  assessment  of  sixty  thousand  four  hundred  and  forty- 
eight  dollars  ($60,448)  against  the  property  of  the  relator  in  said  town  is  not  at 
a  higher  proportionate  valuation  than  the  other  property  in  said  tov/n  is  assessed. 

VI.  That  in  fixing  the  assessment  of  sixty  thousand  four  hundred  and  forty- 
eight  dollars  ($60,448),  on  the  property  of  the  New  York,  Ontario  &  Western  Eail- 
way Company  in  the  town  of  Hamden,  the  defendants  as  .assessors  of  the  town  of 
Hamden,  Delaware  county,  N.  Y.,  acted  in  accordance  with  the  law  regulating  their 
duties,  and  that  the  said  valuation  is  equitable  and  fair,  and  that  the  defendants 
before  fixing  said  valuation  became  familiar  with  the  value  of  the  relator's  prop- 
erty in  said  town,  and  the  manner  of  ascertaining  and  computing  such  value,  and 
tha"t  they  exercised  such  loiowledge  and  information  as  well  as  the  affidavits  and 
admissions  of  the  relator's  agents  in  fixing  such  amount,  and  that  said  assessment 
is  in  all  respects  equitable,  just  and  true. 

Wheeefoee,  the  defendants  pray  that  the  assessment  of  sixty  thousand  four 
hundred  and  forty-eight  dollars  ($60,448),  against  the  property  of  the  New  York, 
Ontario  &  Western  Eailway  Company  in  the  town  of  Hamden,  N.  Y.,  be  sustained 
and  that  the  defendants  recover  of  the  relator  the  costs  of  this  proceeding. 

Dated,  September  24,  1908.  (Signatures  and  verification.) 
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(Caption  and  title.)  Order  of  Reference. 

A  writ  of  certiorari  to  review  the  assessment  of  taxes  in  the  town  of  Hamden, 
Delaware  county,  N.  Y.,  for  the  year  1908,  of  the  above-named  relator  having  been 
heretofore  duly  issued  from  this  court,  the  same  having  been  duly  served  on  the 
defendants  above  named  and  the  said  defendants  having  appeared  by  A.  G.  Pat- 
terson, Esq.,  their  attorney,  and  said  defendants  having  this  day  made  and  filed 
their  return  to  said  writ  and  the  issues  arising  therefrom  having  been  duly  brought 
on  to  be  heard,  now  on  reading  and  filing  the  said  return  of  the  said  defendants 
to  said  writ  of  certiorari,  the  order  directing  the  issuing  of  the  same  with  the  peti- 
tion on  which  the  same  was  granted  and  after  hearing  S.  H.  Fancher,  Esq.,  of 
counsel  for  said  relator  and  A.  G.  Patterson,  Esq.,  of  counsel  for  defendants,  and 
due  deliberation  being  had,  and  it  appearing  to  the  court  that  testimony  is  neces- 
sary for  the  proper  disposition  of  the  matter,  it  is 

Ordered,  that  George  P.  Andrews  of  Owego,  N.  Y.,  counsellor-at-law,  be,  and 
he  hereby  is,  appointed  referee  to  take  evidence  relating  to  the  matter  and  things 
put  in  issue  by  said  return  to  said  writ,  and  to  report  the  same  to  the  court  with 
his  findings  of  fact  and  conclusions  of  law. 

Entered  October  26,  1908.  Charles  Herring, 

Clerh. 
(Title.)  Report  of  Referee. 

To  the  Supreme  Court  of  the  State  of  New  York: 

I,  George  F.  Andrews,  referee,  duly  appointed  by  the  court  in  the  certiorari  pro- 
ceedings, instituted  by  the  relator  to  review  the  assessment  of  the  relator  in  the 
town  of  Hamden,  Delaware  county,  N.  Y.,  for  the  year  1908,  being  directed  to  take 
evidence  and  report  the  same  herein,  do  respectfully  report: 

That  I  have  been  attended  by  the  attorneys  for  the  respective  parties;  Samuel 
H.  Fancher  and  Charles  L.  Andrus  for  the  relator  and  Arthur  G.  Patterson  and 
William  F.  "WTiite  for  the  defendants ;  and  have  taken  evidence  offered  by  the  re- 
spective parties  and  herewith  report  same,  with  all  proceedings  had  before  me  as 
such  referee,  which  evidence  and  proceedings  are  contained  in  five  books,  numbered 
from  one  to  five,  inclusive,  and  indorsed  by  me  as  referee  and  returned  as  a  nart 
hereof. 

I  do  further  respectfully  report  that  after  due  and  careful  consideration  upon 
the  evidence  and  proceedings  herein  I  do  find  the  following: 

Facts. 

1.  That  the  relator.  New  York,  Ontario  &  Western  Eailway  Company  is  a  rail- 
road corporation  owning  and  operating  a  railroad  from  Weehawken,  N.  J.,  to 
Oswego,  N".  Y.,  and  among  other  branches,  a  branch  railroad  from  Walton,  N.  Y., 
to  Delhi,  N.  Y.,  which  said  last-mentioned  branch  railroad  is  a  distance  of  five 
and  eight  hundred  and  twenty-five  thousandths  (5.835)  miles,  including  the  por- 
tion hereinafter  stated  to  be  in  public  highway,  through  and  entirely  across  the 
town  of  Hamden,  Delaware  county,  N".  Y. 

2.  That  at  or  about  the  hamlet  of  Hamden,  in  said  town  of  Hamden,  said  railroad 
in  said  town  enters  the  public  highway  extending  between  Walton,  N.  Y.,  and 
Delhi,  N.  Y.,  and  continues  in  such  a  highway  a  distance  of  about  four  thousand 
two  hundred  (4,200)  feet. 

3.  That  the  actual  value,  based  on  the  cost  of  reproduction  of  such  railroad  in 
said  town  of  Hamden  (exclusive  of  the  portion  so  as  aforesaid  stated  to  be  con- 
tained in  said  highway),  was,  on  July  1,  1908,  the  sum  of  ninety-eight  thousand 
five  hundred  dollars  ($98,500),  such  sum  being  the  cost  of  reproducing  the  same 
at  that  time. 

4.  That  included  in  such  last  named  sum  of  ninety-eight  thousand  five  hundred 
dollars  ($98,500)  as  one  of  the  items  making  up  such  sum  is  the  sum  of  fifteen 
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thousand  dollars  ($15,000),  the  value  of  the  strip  of  land  (exclusive  of  land  so  as 
aforesaid  stated  to  be  in  said  highway),  upon  which  such  railroad  is  constructed, 
such  sum  of  fifteen  thousand  dollars  ($15,000)  being  the  sum  that  relator  would 
be  required  to  pay  for  the  same  in  case  its  railroad  was  not  constructed  thereon 
and  such  strip  of  land  was  in  the  form  that  it  was  in  immediately  before  such 
railroad  was  constructed  and  belonged  to  the  owners  of  adjoining  lands. 

5.  That  such  railroad  in  said  town  of  Hamden,  except  the  part  so  stated  to  be 
contained  in  said  highway,  is  constructed  through  lands  used  exclusively  for  agri- 
cultural purposes  and  almost  entirely  as  dairy  farms  and  adapted  to  no  other  than 
agricultural  purposes  (except  the  construction  of  such  railroad  thereon) ;  that  there 
are  no  manufaturing  or  other  buildings  on  or  near  the  strip  of  land  upon  which 
such  railroad  is  constructed  whose  value  would  be  destroyed  or  impaired  by  the 
construction  of  a  railroad  thereon. 

6.  That  had  no  railroad  existed  upon  the  strip  of  land  upon  which  such  railroad 
was  constructed  in  said  town  (exclusive  of  the  .lands  so  stated  to  be  in  such  high- 
way), and  had  such  strip  of  land  then  been  in  the  form  in  which  it  was  imme- 
diately preceding  the  construction  thereon  of  such  railroad  and  had  it  then  been 
oTOed  with  and  treated  as  originally,  as  a  portion  of  the  respective  farms  through 
which  it  extends,  its  actual  value,  on  July  1,  1908,  based  solely  upon  the  income 
which  could  have  been  derived  from  same  as  agricultural  lands  would  have  been 
the  sum  of  five  thousand  dollars  ($5,000),  nevertheless  it  would  cost  relator  the 
sum  of  fifteen  thousand  dollars  ($15,000)  to  have  purchased  or  acquired  it  and 
its  actual  value  for  the  purpose  of  such  railroad  would  have  been  said  last- 
mentioned  sum. 

7.  That  in  the  year  1908,  the  defendants  were  the  assessors  of  said  town  of  Hamden 
an^  as  such  assessors  assessed  the  real  property  of  relator  in  said  town,  to  wit,  such 
strip  of  railroad  in  said  town  (exclusive  of  the  portion  thereof  stated  in  the  second 
finding  of  fact  herein  to  be  in  such  highway)  at  the  sum  of  sixty  thousand  three 
hundred  and  eighty-eight  dollars  ($60,388). 

8.  That  said  assessors  in  assessing  the  other  real  property  in  said  town  in  the 
year  1908  assessed  the  same  at  fifty-four  and  seventy-four  hundredths  (54.74) 
per  cent,  of  its  actual  value. 

9.  That  the  assessment  of  the  said  real  estate  of  the  relator  in  the  year  1908 
(treating  the  aforesaid  cost  of  reproduction  as  its  actual  value),  if  upon  the  same 
basis  as  that  of  the  other  real  estate  in  said  town  of  Hamden,  would  have  been 
the  sum  of  fifty-three  thousand  nine  hundred  and  eighteen  dollars  and  ninety 
cents  ($53,918.90). 

10.  That  the  relator's  said  property  in  said  town  of  Hamden  (exclusive  of  the 
portion  thereof  so  stated  to  be  in  such  highway),  was  assessed  for  the  year  1908, 
by  the  defendants  as  such  assessors  at  a  higher  proportionate  value  than  the  other 
real  property  in  said  town,  in  the  sum  of  six  thousand  four  hundred  and  sixty-nine 
dollars  and  ten  cents  ($6,469.10). 

11.  That  the  defendants  in  making  such  assessment  of  relator's  said  property  did 
not  act  with  gross  negligence,  or  in  bad  faith  or  with  malice. 

I  find  as 

Conclusions  of  Law. 

1.  That  the  said  assessment  of  sixty  thousand  three  hundred  and  eighty-eight 
dollars  ($60,388)  on  such  real  property  of  relator  in  said  town  of  Hamden  for 
the  year  1908  was  erroneous  and  unequal  in  that  it  was  made  at  a  higher  propor- 
tionate valuation  than  the  other  real  estate  in  said  town,  and  that  the  said  assess- 
ment should  be  reduced  to  the  sum  of  fifty-three  thousand  nine  hundred  and 
eighteen  dollars  and  ninety  cents  ($53,918.90). 

George  P.  Andrews, 

Dated,  the  11th  day  of  January,  1910.  Referee. 
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(Title.)  Decision. 

A  writ  of  certiorari  having  issued  out  of  this  court  to  review  the  assessment  of 
the  property  of  the  relator  in  the  town  of  Hamden,  N.  Y.,  in  1908,  as  made  by 
the  defendants,  who  were  the  assessors  during  that  year,  and  issue  having  been 
joined  by  the  return  made  by  said  assessors  to  such  writ,  the  Hon.  George  P. 
Andrews,  of  Owego,  N.  Y.,  having  been  appointed  referee  to  take  the  evidence 
relating  to  the  matters  and  things  put  in  issue  by  the  petition  and  return  herein 
and  by  such  order  of  reference,  he  being  required  to  report  to  this  court  his  findings 
of  fact  and  conclusions  of  law  thereon;  and  the  referee  having  heard  the  evidence 
of  the  respective  parties,  and  made  his  report  thereon  to  this  court,  dated  January 
11,  1910,  and  a  supplemental  report  dated  February  26,  1910,  and  the  same  being 
before  this  court  upon  motions  of  the  respective  parties  asking  that  said  reports 
be  corrected,  and  as  corrected  I,  the  undersigned,  before  whom  said  motions  are 
pending,  do  hereby  make,  find  and  file  the  following  findings  of  fact  and  conclusions 
of  law: 

First.  It  appearing  by  the  "second"  subdivision  of  said  referee's  supplemental 
report  that  he  included  in  the  sum  of  ninety-eight  thousand  five  hundred  dollars 
named  as  the  value  of  the  relator's  railroad  the  sum  of  two  thousand 
five  hundred  dollars  ($2,500)  for  interest  on  moneys  to  be  paid  while  such  road 
was  or  would  be  in  process  of  construction,  I  find  and  decide  that  the  proof  before 
said  referee  does  not  warrant  the  including  of  said  item  of  two  thousand  five 
hundred  dollars  ($2,500)  for  interest  in  the  value  of  said  relator's  real  property 
for  the  purpose  of  assessment,  or  in  the  cost  of  the  reproduction  thereof;  that  said 
item  is  speculative  as  to  amount,  and  is  unsupported  by  the  evidence,  unwarranted 
by  the  law  and  should  be  deducted  from  said  amount  of  ninety-eight  thousand 
five  hundred  dollars  ($98,500). 

Second.  That  it  appearing  by  the  "  fourth  "  subdivision  of  said  referee's  supple- 
mental report  that  in  making  up  said  amount  of  ninety-eight  thousand  five  hundred 
dollars  ($98,500)  he  included  the  sum  of  one  thousand  dollars  ($1,000)  as  the 
necessary  expense  of  procuring  abstracts  of  title,  execution  of  conveyances  and 
"procuring  title  by  condemnation  proceedings,"  etc.,  I  find  and  decide  that  the 
proof  before  said  referee  does  not  warrant  the  including  of  said  item  of  one  thousand 
dollars  ($1,000),  that  the  same  is  speculative  and  there  is  no  proof  warranting  a 
finding  that  condemnation  proceedings  would  be  necessary,  and  said  item  is  unsup- 
ported by  the  evidence,  unwarranted  by  the  law  and  should  also  be  deducted  from 
said  amount  of  ninety-eight  thousand  five  hundred  dollars  ($98,500). 

Third.  The  assessment  of  the  said  real  estate  of  the  relator  in  1908,  if  it  had 
been  made  upon  the  same  basis  or  proportion  of  actual  value  as  that  of  the  other 
real  estate  in  said  town  of  Hamden,  would  have  been  made  at  the  sum  of  fifty-two 
thousand  and  three  dollars  ($52,003)  and  that  sum  is  the  amount  which  it 
should  have  been  assessed. 

Fourth.  That  the  findings  of  said  referee  are  hereby  adopted  and  made  the 
findings  of  the  court  except  in  respect  to  the  two  items  hereinbefore  mentioned, 
and  except  the  value  of  said  relator's  railroad  is  hereby  found  and  fixed  at  the  sum 
of  ninety-five  thousand  dollars  ($95,000)  and  the  amount  for  which  it  should  have 
been  assessed  is  fixed  at  fifty-two  thousand  and  three  dollars  ($53,003)  which 
sum  is  eight  thousand  three  hundred  and  eighty-five  dollars  ($8,385)  less  than  it 
was  actually  assessed. 

Conclusions  of  Law. 

That  the  said  assessment  of  sixty  thousand  three  hundred  and  eighty-eight  dollars 
($60,388),  on  such  real  property  of  the  relator  in  said  town  of  Hamden  for  the 
year  1908,  was  erroneous  and  unequal  in  that  it  was  made  at  a  higher  apportionate 
valuation  than  the  other  real  estate  in  said  town,  and  said  assessment  should  be 
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reduced  to  the  sum  of  fifty-two  thousand  and  three  dollars  ($53,003).  The  taxable 
costs  herein  should  be  awarded  against  said  relator  and  judgment  is  hereby  ordered 
in  conformity  to  this  decision.  Albert  P.  Gladding, 

Dated,  October  4,  1910.  Justice  Supreme  Court. 

(Here  followed  defendants'  requests  to  find.) 

(Title.)  Defendants'  Exceptions. 

The  defendants  except  to  the  following  findings  of  fact  and  conclusions  of  law 
as  made  and  confirmed  by  the  court  in  ordering  judgment  in  this  proceeding: 

1.  Defendants  except  to  the  third  finding  of  fact  made  by  George  F.  Andrews, 
referee  herein,  as  confirmed  by  the  decision  in  that  it  does  not  include  the  items 
of  appreciation  of  embankments  as  for  salaries  or  general  expenses  of  ofiicers. 

2.  Defendants  except  to  the  ninth  finding  of  fact  by  George  F.  Andrews,  as 
referee. 

3.  Defendants  except  to  the  tenth  finding  of  fact  by  George  F.  Andrews,  as 
referee. 

4.  Defendants  except  to  the  first  conclusion  of  law  as  found  by  George  F. 
Andrews,  referee. 

5.  Defendants  except  to  the  first  finding  of  fact  as  found  by  Albert  F.  Gladding, 
and  particularly  in  so  far  as  it  holds  that  the  item  of  two  thousand  five  hundred 
dollars  for  interest,  which  was  included  in  the  referee's  findings,  should  be 
stricken  out. 

6.  Defendants  except  to  the  second  finding  of  fact  by  Albert  F.  Gladding  in  his 
decision  herein,  and  particularly  that  portion  which  directs  that  "the  sum  of 
one  thousand  dollars  ($1,000)  included  as  necessary  expenses  in  procuring  abstracts 
of  title  to  conveyances  and  procuring  title  by  condemnation  proceedings,"  etc.,  be 
stricken  out. 

7.  Defendants  except  to  the  third  finding  of  fact  by  Albert  F.  Gladding  in  his 
decision  herein. 

8.  Defendants  except  to  the  fourth  finding  by  Albert  F.  Gladding  in  his 
decision  herein. 

9.  Defendants  except  to  the  conclusions  of  law  filed  by  Albert  F.  Gladding  in 
his  decision  herein  in  that  it  holds  that  the  assessment  of  the  property  of  the 
relator  in  the  town  of  Hamden,  in  the  year  1908,  was  erroneous  and  unequal  in 
that  it  was  made  at  a  higher  proportionate  valuation  than  the  other  real  estate  in 
said  town,  and  that  said  assessment  would  be  reduced  to  the  sum  of  fifty-two 
thousand  and  three  dollars  ($53,003). 

10.  Defendants  except  to  the  refusal  of  the  court  to  find  as  stated  in  the  second 
request  to  find  submitted  herein. 

11.  Defendants  except  to  the  refusal  to  find  as  stated  in  the  third  request  'to  find 
submitted  herein. 

13.  Defendants  except  to  the  court's  refusal  to  find  as  stated  in  the  fourth  request 
to  find  as  submitted  herein.  A.  G.  Patterson", 

Attorney  for  Defendants,  Walton,  N.  Y. 
To  S.  H.  Fanchee,  Esq.,  Atty.  for  Relator,  and  3 as,.  K.  Peneield,  County  Clerk. 

(Title.)  Relator's  Exceptions. 

The  relator  above  named  hereby  excepts  to  the  decision  of  the  referee  and  the 
court  herein  as  follows: 

First.  To  the  third  finding  of  fact  in  the  report  of  the  referee  herein,  dated 
January  11,  1910,  and  to  the  fourth,  sixth,  ninth  and  tenth  findings  of  fact  in 
said  report  and  to  the  conclusions  of  law  therein  contained. 

Second.  Said  relator  excepts  to  the  second,  third,  fourth  and  fifth  findings  of 
fact  or  conclusions  stated  in  the  supplemental  report  of  said  referee,  dated 
February  36,  1910. 
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Third.  Said  relator  excepts  to  the  third  and  fourth  findings  of  fact  and  the 
conclusion  of  law  of  the  court  herein  made  and  rendered  by  Hon.  Albert  F. 
Gladding,  justice,  dated  October  4,  1910,  and  specifically  excepts  to  that  portion 
of  the  said  reports  or  decisions  of  the  said  referee  and  court,  wherein  and  whereby 
the  following  items  are  included  in  the  cost  of  reproduction  of  the  relator's  said 
railroad,  to  wit:  one  thousand  five  hundred  dollars  ($1,500),  the  value  of  the 
lands  included  in  relator's  right  of  way;  two  thousand  five  hundred  dollars  ($2,500) 
for  engineering;  one  thousand  five  hundred  ($1,500)  for  right  of  way  agent,  etc., 
and  to  the  allowance  of  costs  against  said  relator.  S.  H.  Panchee, 

Dated,  October  20,  1910.  Attorney  for  Relator. 

Office  and  post-office  address,  Walton,  N.  Y. 

(Title.)  Judgment. 

This  proceeding  having  been  commenced  by  the  issuance  of  a  writ  of  certiorari 
bearing  date  August  28,  1908,  which  brought  up  for  review  the  assessment  of  the 
real  estate  of  the  relator  in  the  town  of  Hamden,  IST.  Y.,  subject  to  assessment  by 
the  local  town  assessors,  and  the  return  having  been  made  by  said  assessors  to  a 
Special  Term  of  the  Supreme  Court  held  at  the  courthouse  in  the  city  of  Bing- 
hamton,  October  6,  1908,  and  that  the  issues  thus  formed  by  the  petition,  writ  of 
certiorari  and  return  were  referred  to  Hon.  George  P.  Andrews,  referee,  to  take 
the  evidence  and  report  the  same  to  the  court  with  his  findings  of  fact  and  conclu- 
sions of  law  thereon;  and  the  said  matter  having  been  brought  on  for  hearing  be- 
fore said  referee  and  tried  and  he  having  made  his  report  to  the  court  and  motions 
having  been  made  by  the  counsel  for  the  respective  parties,  asking  that  such  report 
be  modified -and  as  modified  confirmed;  and  the  matter  having  been  heard  before 
Hon.  Albert  F.  Gladding,  at  Special  Term  at  ISTorwich,  N".  Y.,  on  the  6th  day  of 
March,  1910,  and  after  due  deliberation,  the  said  court  on  the  4th  day  of  October, 
1910,  made  and  filed  his  decision  containing  the  findings  of  fact  and  conclusions 
of  law,  which  specifically  confirms  and  adopts  the  findings  and  conclusions  as  pro- 
posed by  the  referfee  who  heard  the  evidence,  except  as  to  the  matters  specifically 
mentioned  in  said  decision,  and  by  such  decision  it  appearing: 

That  the  total  of  the  assessment  of  the  real  property  in  said  town  of  Hamden 
made  by  the  assessors  for  the  purpose  of  taxation,  and  appearing  on  the  assessment- 
roll  for  the  year  1908,  was  the  sum  of  sixty  thousand  three  hundred  and  eighty- 
eight  dollars  ($60,388). 

That  the  actual  value  based  on  the  cost  of  reproduction  of  such  railroad  in  said 
Town  of  Hamden,  subject  tO'  assessment  by  the  local  assessors  on  July  1,  1908, 
was  the  sum  of  ninety-five  thousand  dollars  ($95,000). 

That  the  assessors  in  assessing  the  other  property  in  said  town  in  the  year  1908 
assessed  the  same  at  fifty-four  and  seventy-four  one-hundredths  per  cent.  (54.74,'^) 
of  its  actual  value,  and  that  the  assessment  of  the  said  real  estate  of  the  relator  in 
the  year  1908  if  made  upon  the  same  basis  as  that  of  the  other  real  estate  in  said 
town  of  Hamden  would  have  been  fifty-two  thousand  and  three  dollars  ($52,003). 

That  the  defendants  in  making  such  assessment  of  the  relator  on  said  property 
did  not  act  with  gross  negligence,  in  bad  faith  or  with  malice,  and  that  the  assess- 
ment of  sixty  thousatid  three  hundred  and  eighty-eight  dollars  ($60,388)  on  such 
real  estate  of  the  relator  in  the  town  of  Hamden  for  the  year  1908  was  erroneous 
and  unequal  in  that  it  was  made  at  a  higher  proportionate  valuation  than  the  other 
real  estate  of  said  town,  and  that  said  assessment  should  be  reduced  to  the  sum  of 
fifty-two  thousand  and  three  dollars  ($52,003),  and  that  costs  should  be  awarded 
in  favor  of  the  defendants  and  against  the  relator.     It  is,  therefore. 

Ordered,  adjudged  and  decreed,  that  the  assessment  of  the  real  property  of  the 
relator,  the  New  York,  Ontario  &  Western  Eailway  Company,  in  the  town  of  Ham- 
den, N".  Y.,  subject  to  assessment  by  the  defendants,  John  A.  Ballantine,  Eobert 
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L.  Mein  and  A.  B.  Shaw,  as  assessors  of  the  town  of  Hamden,  in  1908,  should  have 
been  made  at  the  sum  of  fifty-two  thousand  and  three  dollars  ($52,003),  instead 
o±  sizty  thousand  three  hundred  and  eighty-eight  dollars  ($60,388),  and  that  the 
said  relator  is  entitled  to  recover  from  the  town  of  Hamden  the  taxes  paid  on 
the  sum  of  eight  thousand  three  hundred  and  eighty-five  dollars  ($8,385),  of  the 
assessment  against  the  real  estate  of  the  relator  in  said  town,  made  as  of  July  1, 
1908,  said  sum  being  the  amount  at  which  the  real  estate  of  the  relator  was  assessed 
in  excess  of  what  it  should  have  been  assessed,  if  the  same  proportion  of  the  assess- 
able value  of  said  property  had  been  applied  to  the  real  estate  of  the  relator  as  was 
applied  to  the  other  real  estate  in  said  town.     It  is  further, 

Ordered,  That  the  defendants,  John  A.  Ballantine,  Eobert  L.  Mein  and  A.  B. 
Shaw,  as  assessors  of  the  town  of  Hamden,  N.  Y.,  recover  of  the  relator  the  costs 
m  this  proceeding,  amounting  to  four  hundred  and  ninety-four  dollars  and  eighty- 
eight  cents  ($494.88)  and  have  execution  therefor. 

James  K.  Penfield, 

„     ^  Clerk. 

Certiorari— Special  Franchise  Tax. 

Precedents  in  Proceeding  to  Review,  by  Certiorari,  an  Assessment,  Made  by  the  State  Board 
of  Tax  Commissioners,  for  Purposes  of  Taxation  Against  the  Special  Franchise  of 
the  Relator.  Upon  the  Return  of  the  Writ,  the  Special  Term  Reduced  the  Assessment, 
and  Its  Order  was  AfiBrmed  by  the  Appellate  Division  and  the  Court  of  Appeals.  People 
ex  rel.  Queens  County  Water  Co.  v.  Woodbury,  143  App.  Div.  618,  202  N.  Y.  619. 

Petition  for  Writ. 

SUPBEME  COUET  — County  of  Queens. 

The  People  or  the  State  or  New  York  on 
THE  Relation  of  THE  QUEENS  COUNTY 
WATER  COMPANY, 

EGBERT  E.  WOODBURY,  FRANK  E.  PER- 
LEY  AND  BENJAMIN  E.  HALL,  as  Mem- 
bees   OF  THE  State  ]Boabd  of  Tax  Com- 

MISSIONEBS. 

J 

To  the  Supreme  Court: 

The  petition  of  the  Queens  County  Water  Company  respectfully  shows  as  fol- 
lows, on  information  and  belief: 

1.  Your  petitioner,  the  Queens  County  Water  Company,  is  a  domestic  corpora- 
tion with  general  ofiices  and  principal  place  of  business  at  Valley  Stream,  in  the 
county  of  Nassau,  and  is  the  owner  of  certain  property  consisting  of  parcels  of  land, 
a  pumping  station,  mains,  pipes,  connections  and  appurtenances,  constructed,  main- 
tained and  operated  by  it  in  the  town  of  Hempstead  in  the  county  of  Nassau,  and 
in  the  borough  of  Queens  in  the  city  of  New  York,  and  is  authorized  to  supply 
water  within  the  territory  known  prior  to  the  enactment  of  the  Greater  New  York 
charter  as  the  town  of  Hempstead,  excepting  the  villages  of  Hempstead  and  Garden 
City,  and  to  lay  its  mains  and  pipes  for  such  purpose  under  the  public  streets  and 
highways  within  such  territory. 

2.  The  above-named  defendants  Egbert  E.  Woodbury,  Frank  E.  Perley  and 
Benjamin  E.  Hall  constitute  the  State  Board  of  Tax  Commissioners  of  this  State. 

3.  In  the  month  of  December  last,  the  State  Board  of  Tax  Commissioners  de- 
manded of  your  petitioner  a  report  containing  a  full  description  of  every  special 
franchise  possessed  or  enjoyed  by  your  petitioner,  together  with  other  information 
relating  to  the  value  of  such  special  franchise,  and  provided  your  petitioner  with  a 
blank  form  of  report  to  be  filled  out  by  your  petitioner  and  forwarded  to  said  board. 

On  or  about  January  28,  1909,  your  petitioner  filed  with  said  State  Board  of 
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Tax  Commissioners  said  report  theretofore  asked  for  by  said  board,  made  out  on 
the  blank  form  furnished  by  said  board,  which  said  report  was  duly  verified  by 
Henry  de  Forest  Baldwin,  president  of  the  Queens  County  Water  C-ompany,  and 
a  supplemental  report  accompanied  by  an  affidavit  of  Charles  E.  Bettes,  the  chief 
engineer  of  said  company,  showing  the  cost  of  reproducing  the  mains,  pipes  and 
appurtenances  of  said  company  including  the  installation  thereof  and  also  show- 
ing the  depreciation  in  the  value  of  the  mains,  pipes  and  appurtenances  in  their 
actual  condition,  which  aflSdavit  was  filed  January  19,  1909,  and  was  a  part  of  said 
report  and  was  referred  to  therein,  and  by  two  supplemental  reports  showing  the 
tangible  real  property  of  your  petitioner  located  in  streets,  highways  and  other 
public  places  in  the  county  of  Queens  and  in  the  county  of  Nassau  respectively,  and 
showing  separately  new  construction  in  said  county  of  Queens  and  said  county  of 
Nassau  during  the  previous  year,  made  out  on  blank  forms  furnished  by  said  com- 
missioners and  each  duly  verified  by  Henry  de  Forest  Baldwin,  president  of  said 
company;  and  another  affidavit  of  C.  E.  Bettes,  verified  January  28,  1909. 

Each  of  said  reports  answered  as  fully  as  possible  all  the  questions  which  the 
blank  forms  furnished  by  said  board  to  your  petitioner  indicated.  The  principal 
report  referred,  as  requested,  to  a  map  previously  filed  with  said  board  showing 
the  location  of  pipe  lines  of  the  company. 

4.  On  or  about  February  16,  1909,  The  Queens  County  Water  Company  received 
from  the  State  Board  of  Tax  Commissioners  a  notice  that  said  State  Board  of  Tax 
Commissioners  had  made  an  assessment  upon  special  franchises  constructed,  main- 
tained or  operated  by  said  company  and  had  fixed  the  valuation  of  such  special 
franchises  in  the  borough  of  Queens,  city  of  New  York,  at  three  hundred  thousand 
dollars  ($300,000),  and  that  said  board"  would  meet  at  its  office  in  the  city  of  Al- 
bany on  the  8th  day  of  March,  1909,  to  hear  and  determine  any  complaint  con- 
cerning such  assessment. 

5.  Pursuant  to  said  notice  your  petitioner  presented  to  said  State  board  at  the 
meeting  held  pursuant  to  said  notice  a  petition  duly  verified  by  Henry  de  Forest 
Baldwin,  president  of  your  petitioner,  which  said  petition  referred  to  the  above- 
mentioned  reports  theretofore  made  to  said  State  Board  of  Tax  Commissioners  and 
the  affidavits  submitted  therewith  and  requested  that  they  be  considered  as  a  part 
of  said  petition,  which  request  was  granted  by  said  board.  Said  petition  and  re- 
ports and  afiidavits  referred  to  therein  and  made  a  part  thereof  set  forth  substan- 
tially and  in  detail  the  facts  hereinafter  set  forth,  and  protested  against  the  said 
board's  action  in  attempting  to  assess  said  company's  property,  and  asked  that,  if 
the  State  Board  of  Tax  Commissioners  should  assume  to  exercise  authority  to  assess 
said  company's  special  franchise  withia  the  county  of  Queens,  such  assessment 
should  not  be  fixed  at  a  greater  sum  than  seventy-two  thousand  four  hundred  and 
four  dollars  and  forty-four  cents  ($72,404.44),  and  your  petitioner  formally  de- 
manded that  said  commissioners  disclose  the  method  by  which  they  arrived  at  the 
valuation  of  said  special  franchise.  Said  board  then  and  there  refused  to  give  any 
information  as  to  their  method,  and  said  board  has  never  established  or  announced 
any  general  rule  or  method  for  valuing  special  franchises  and  no  such  rule  or 
method  is  established  by  chapter  712  of  the  Laws  of  1899  and  the  acts  amendatory 
thereof. 

6.  The  nature  of  the  special  franchise  defined  in  said  chapter  712  of  the  Laws 
of  1899  and  the  acts  amendatory  thereof  is  such  that  they  can  only  be  fairly  and 
equally  valued  in  accordance  with  some  definite  rule  or  method  of  valuation,  applied 
generally  to  all  franchises  of  the  same  class,  with  such  modifications  only  as  the 
circumstances  of  individual  cases  may  require.  By  reason  of  the  failure  of  said 
board  to  establish  or  announce  any  such  general  rule  or  method  of  valuation,  and 
by  reason  of  the  method  used  by  it  in  valuing  the  special  franchise  of  your  peti- 
tioner, and  by  reason  of  the  refusal  of  said  board  to  give  the  information  demanded. 
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your  petitioner  did  not  have  before  said  board  such  hearing  as  it  was  by  law- 
entitled  to. 

7.  It  appeared  to  said  board  by  -uncontradicted  evidence,  that  in  addition  to  the 
special  franchises  defined  in  and  by  said  chapter  712  of  the  Laws  of  1899,  and  the 
acts  amendatory  thereof,  your  petitioner  possessed  other  intangible  property  of 
great  value  as  follows: 

(a)  The  privilege  of  exercising  its  corporate  franchises  and  powers  and  of  carry- 
ing on  its  business  organized  as  a  corporation. 

(b)  The  power  to  procure  and  sell  to  private  persons  and  to  the  municipal 
authorities  -within  its  territory  its  water  supply. 

(c)  The  power  of  eminent  domain. 

(d)  The  good  will  of  its  business. 

(e)  Its  contracts  to  supply  water  to  the  municipal  authorities,  and  to  private 
individuals,  and  its  connections. 

Your  petitioner  has  been  engaged  in  the  operation  of  a  water  works  for  over 
twenty  years,  and  has  acquired  a  reputation  for  the  excellence  of  its  service  and  for 
the  quality  of  its  water.  Your  petitioner  has  in  its  employ  many  men  who  have 
been  in  its  service  for  a  considerable  period  of  years,  and  who  are  familiar  with 
the  methods  by  which  the  business  of  your  petitioner  is  conducted.  Such  an  organ- 
ized and  disciplined  body  of  employees  contributed  greatly  to  the  value  of  your 
petitioner's  business.  The  directors  and  general  officers  of  your  petitioner  have 
acquired  experience  in  the  conduct  of  the  business  which  renders  their  services  more 
valuable,  causing  an  increase  in  the  net  earnings  of  your  petitioner  greatly  exceed- 
ing the  amount  paid  to  them  as  compensation  for  their  services.  The  company's 
customers  have  increased  and  its  expenses  have  decreased,  through  the  experience 
and  knowledge  acquired  by  your  petitioner's  agents  through  the  period  of  its  exist- 
ence. As  a» "  going  concern "  it  has  an  asset  of  value.  The  foregoing  elements 
of  value,  together  with  any  other  incidental  advantages  flo-vving  from  the  long  and 
successful  prosecution  of  a  complicated  business,  or  involved  in  the  good  will  of 
your  petitioner's  business  and  its  business  opportunities  and  capacities,  are  no  part 
of  your  petitioner's  "  special  franchises  "  as  defined  in  said  statutes,  but  contribute 
largely  to  its  earning  capacity. 

There  are  many  trust  companies  and  other  corporations  and  institutions  in  the 
State  of  New  York  enjoying  a  greater  good  will  and  stiperior  business  opportunities 
to  those  of  your  petitioner  which  do  not  possess  any  exclusive  rights  or  special  fran- 
chises under  the  law,  and  earn  annually  a  rate  of  income  greatly  exceeding  that 
earned  by  your  petitioner  upon  the  capital  invested  in  its  tangible  property. 

There  was  no  evidence  before  the  said  board  as  to  the  value  of  said  franchises, 
rights  and  powers,  or  as  to  the  value  of  said  good  will  or  said  special  advantages, 
and  no  sum  was  specifically  fixed  by  said  State  board  to  represent  the  value  of  said 
franchises  or  good  will  or  advantages  or  of  any  of  them.  The  method  of  assess- 
ment adopted  by  said  State  board  did  not  afford  any  means  of  discriminating  be- 
tween the  value  of  the  franchises  and  good  will  and  advantages  above  mentioned 
and  the  special  franchises  of  your  petitioner  as  defined  by  said  statutes. 

And  if  any  apportionment  of  the  valuation  of  the  franchises  of  your  petitioner 
was  attempted  to  be  made  by  said  State  board  between  the  special  franchises  de- 
clared to  be  taxable  by  said  law  and  the  franchises  taxable  under  other  laws  or 
exempt  from  taxation,  such  apportionment  was  arbitrary  and  was  not  based  on  any 
evidence.  And  said  State  board  did  not  find  or  determine  from  the  evidence  before 
them  that  the  franchises  or  advantages  above  enumerated  were  without  value,  and 
did  not  deduct  any  specific  sum  on  account  of  the  said  franchises  and  advantages 
from  the  amount  which  was  shown  by  the  investigations  of  said  board  or  which  was 
deemed  by  said  board  to  be  the  total  value  of  all  of  your  petitioner's  franchises  and 
business  advantages. 
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Nor  did  said  State  board  iind  or  determine  from  the  evidence  before  them  that 
it  was  within  the  power  of  your  petitioner  to  produce  proofs  of  the  separate  value 
of  the  franchises  and  advantages  above  enumerated,  and  it  was  not  in  fact  within 
your  petitioner's  power  to  produce  sucli  proofs. 

The  obligations  of  your  petitioner  to  erect  fire  hydrants  within  the  area  of  its 
operations  compel  it  to  place  its  pipes  under  the  street. 

8.  On  or  about  March  30,  1909,  your  petitioner  received  the  following  notice 
from  said  State  Board  of  Tax  Commissioners: 

"No.  180. 
"  Office  of  State  Board  of  Tax  Commissioners, 

"Albany,  N.  Y.,  March  30,  1909. 
"  Queens  County  Water  Co.,  Par  Eockaway,  N.  Y. 

"  You  will  take  notice  that  the  State  Board  of  Tax  Commissioners  has  filed  with 
the  department  of  taxes  and  assessments  of  New  York  city,  a  statement  of  the  valu- 
ation of  special  franchise  constructed,  maintained  or  operated  by  you  in  the  borough 
of  Queens,  at  the  sum  of  two  hundred  and  seventy-five  thousand  dollars  ($275,000), 
pursuant  to  the  provisions  of  the  Tax  Law,  relating  to  taxation  of  public  fran- 
chises as  real  propertj^,  and  that  under  the  provisions  of  such  act,  it  is  the  duty 
of  the  local"  assessors  to  place  the  assessment  for  such  special  franchise  on  the 
assessment-roll  in  said  city  in  the  appropriate  column  thereof. 

"  Yours  very  trulv, 
"STATE  BOAED  OF  TAX  COMMISSIONEES, 

"  By  William  E.  Weed, 

"  Secretary." 

9.  Your  petitioner  has  been  informed  by  the  department  of  taxes  and  assessments 
of  New  York  city,  that  said  State  Board  of  Tax  Commissioners  has  assessed,  or  at- 
tempted to  assess,  your  petitioner  on  its  special  franchise  in  the  borough  of  Queens, 
in  the  city  of  New  York,  and  that  in  pursuance  of  said  assessment  said  department 
of  taxes  and  assessments  of  New  York  city  have  placed  said  valuation  of  said  special 
franchise  on  the  assessment-rolls  of  the  borough  of  Queens  and  made  said  assess- 
ment, and  that  said  assessment,  or  attempted  assessment,  by  said  State  Board  of 
Tax  Commissioners,  constitute  a  final  determination  by  them. 

10.  The  action  of  the  State  Board  of  Tax  Commissioners  in  assessing  the  special 
franchises  constructed,  maintained  or  operated  by  the  Queens  County  Water  Com- 
pany and  situated  in  the  county  of  Queens  and  borough  of  Queens  and  fixing  the 
value  thereof  at  two  hundred  and  seventy-five  thousand  dollars  ($275,000)  is  illegal 
and  said  assessment  is  erroneous  by  reason  of  overvaluation,  and  is  unequal  in  that 
the  assessment  has  been  made  at  a  higher  proportionate  valuation  than  the  assess- 
ment or  valuation  of  other  property  on  the  same  tax-rolls  for  this  year,  and  at  a 
higher  proportionate  valuation  than  the  assessment  or  valuation  of  other  real  estate 
or  the  tax-rolls  of  borough  of  Queens  and  the  county  of  Queens  for  this  year,  and 
at  a  higher  proportionate  valuation  than  the  assessment  of  other  property  entered 
upon  the  assessment-rolls  upon  which  said  assessment  of  the  special  franchises  of 
the  Queens  County  Water  Company  has  been,  or  will  be,  entered  by  the  taxing 
officers  of  said  county. 

11.  The  grounds  of  illegality  are  as  follows : 

(a)  Said  assessment,  or  attempted  assessment,  upon  the  special  franchise  or 
franchises  constructed,  maintained  or  operated  by  the  Queens  County  Water  Com- 
pany is  illegal,  in  that  such  franchise  or  franchises  are  not  sufficiently  or  properly 
described  or  their  nature  or  extent  indicated,  and  in  that  there  is  no  designation 
or  description  of  the  property  sought  to  be  assessed,  either  in  the  said  statement 
filed  by  said  State  Board  of  Tax  Commissioners  or  upon  the  said  assessment-rolls. 

(b)  Said  assessment,  or  attempted  assessment,  is  illegal,  in  that  the  State  Board 
of  Tax  Commissioners  in  making  said  assessment  and  fixing  the  valuation  of  the 
special  franchises  sought  to  be  assessed  proceeded  upon  no  regular  or  equitable 
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basis,  rule,  theory  or  principle,  but  on  the  contrary  said  assessment  and  said  valu- 
ation are  the  result  of  mere  guess  work  on  the  part  of  said  State  Board  of  Tax 
Commissioners. 

(c)  Said  assessment,  or  attempted  assessment,  is  illegal,  in  that  the  tangible 
and  intangible  property  constituting  said  special  franchises  have  not  been  assessed 
and  valued  separately. 

(d)  Said  assessment,  or  attempted  assessment,  is  illegal,  in  that  it  includes, 
without  authority  of  law,  the  franchises  owned  by  the  Queens  County  "Water  Com- 
pany to  construct,  maintain  or  operate  in  the  streets,  highways  and  other  public 
places  of  the  said  county,  water  pipes  and  mains,  with  their  appurtenances,  although 
the  Tax  law  has  not  included  such  franchises  under  the  term  "  land  "  and  has  not 
made  the  same  liable  to  taxation. 

(e)  Said  assessment,  or  attempted  assessment,  is  illegal,  in  that  it  includes  prop- 
erty of  the  Queens  County  Water  Company  not  within  the  designation  of  special 
franchises  as  fixed  by  law,  which  property  is  either  exempt  from  taxation  or  is 
otherwise  taxed.  Said  assessment  includes,  as  your  petitioner  is  informed  and  be- 
lieves, the  value  of  the  franchise  of  the  Queens  County  Water  Company  to  sell 
water,  the  value  of  its  privilege  to  carry  on  its  business  organized  as  a  corporation, 
the  value  of  its  power  of  eminent  domain,  the  value  of  the  good  will  of  its  busi- 
ness, the  value  of  its  contracts  to  supply  water  to  municipal  and  private  corpora- 
tions and  to  individuals,  the  value  of  its  situation  as  being  a  "  going  concern,"  the 
value  of  its  privilege  to  be  a  corporation,  the  value  of  its  business  carried  on  with- 
out the  use  of  any  special  franchise  or  the  use  of  any  privilege  in  the  street  and  the 
value  of  its  pipes  in  private  streets. 

(f)  Said  assessment,  or  attempted  assessment,  is  illegal,  in  that  the  statutes 
under  which  the  State  Board  of  Tax  Commissioners  has  presumed  to  act  and  under 
which  said  assessment  is  made,  or  attempted  to  be  made,  are  unconstitutional  and 
void,  in  that  they  violate  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  and  article  1,  sections  1  and  6,  of  the  Constitution  of  the  State  of 
New  York.  Said  statutes  are  the  provisions  of  the  Tax  Law  relating  to  the  taxa- 
tion of  special  franchises  as  real  property,  and  consist  of  chapter  712  of  the  Laws 
of  1899  and  acts  amendatory  thereof. 

(g)  Said  statutes  are  unconstitutional  and  void  and  violate  said  sections  and 
articles  of  said  Constitutions  in  that  they  provide  that  the  special  franchises  of  the 
several  corporations  affected  thereby  are  to  be  assessed  unequally  and  at  a  valuation 
in  excess  of  the  actual  valuation,  and  in  that  said  acts  deny  to  your  petitioner  the 
right  or  privilege  of  comparing  before  a  competent  tribunal  the  assessment  of  the 
real  property  of  your  petitioner  made  or  attempted  to  be  made  by  said  State  Board 
of  Tax  Commissioners  with  the  assessment  of  other  real  property  on  the  same  tax- 
roll,  with  a  view  to  a  correction  of  the  assessment,  which  right  or  privilege  is  ac- 
corded to  other  persons  owning  property  Avithin  the  same  tax  district  as  your  peti- 
tioner, and  thereby  your  petitioner  is  denied  the  equal  protection  of  the  law. 

(h)  Said  statutes  are  unconstitutional  and  void  in  that  they  provide  for  the 
fixing  of  a  separate  and  capitalized  valuation  upon  the  special  franchise  or  fran- 
chises of  your  petitioner,  which  property  is  not  susceptible  of  a  separate  and  capital- 
ized valuation,  and  said  statutes  fail  to  provide  any  method,  standard  or  rule  of 
valuation,  but  leave  the  same  to  the  imagination  or  caprice  of  the  assessing  officers, 
and  thereby  the  property  of  your  petitioner  is  taken  without  due  process  of  law, 
contrary  to  said  sections  and  articles  of  said  Constitutions. 

13.  Eeal  property  within  the  said  county  and  said  tax  district  is  not  assessed  at 
its  full  value  but  at  less  than  its  actual  value  and  the  Queens  County  Water  Com- 
pany is  informed  and  believes  that  the  State  Board  of  Tax  Commissioners,  in  mak- 
ing up  its  statements  of  the  valuations  of  special  franchises  and  particularly  of 
the  special  franchises  of  the  Queens  County  Water  Company,  your  petitioner,  have 
assessed  them  at  what  the  State  Board  of  Tax  Commissioners  considered  to  be  their 
full  value. 
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The  luembers  of  said  State  Board  of  Tax  Commissioners  are  also  members  of  the 
State  Board  of  Equalization,  which  is  required  by  law  to  meet  every  year  for  the 
purpose  of  examining  and  revising  the  valuations  of  real  and  personal  property  of 
the  several  counties  as  returned  to  the  State  Board  of  Tax  Commissioners,  and  is 
required  to  fix  the  aggregate  amount  of  assessments  for  each  county,  and  may  in- 
crease or  diminish  the  aggregate  valuations  of  real  property  in  any  county  by  add- 
ing or  deducting  such  sums  as,  in  its  opinion,  may  be  just  and  necessary  to  produce 
a  just  relation  between  the  valuations  of  real  property  in  the  State.  For  many 
years  last  past  the  State  Board  of  Equalization  has  increased  by  a  large  sum  the 
aggregate  valuations  of  real  property  within  the  said  county,  and  has  done  so  on 
the  ground  that  the  local  authorities  have  not  assessed  all  property  not  exempt 
from  taxation  at  its  full  value. 

The  Queens  County  Water  Company,  your  petitioner,  is  informed  and  believes 
that  said  State  Board  of  Equalization  will  do  this  year  as  it  has  done  in  the  past, 
and  will  add  a  large  sum  to  the  aggregate  valuations  of  real  property  within  the 
said  county,  which  will  have  the  effect  to  increase  the  tax  rate  on  all  jjroperty  taxed 
in  said  county,  including  the  special  franchises  of  the  Queens  County  Water  Com- 
pany, your  petitioner. 

By  assessing  the  special  franchises  of  the  Queens  County  Water  Company  at  its 
full  value,  the  Queens  County  Water  Company,  your  petitioner,  will  be  doubly 
taxed  and  the  operation  of  law,  if  thus  administered,  will  be  to  discriminate  against 
the  property  of  the  Queens  County  Water  Company  by  assessing  it  at  a  greater  rate 
than  other  property  is  assessed,  and  will  deny  to  it  the  equal  protection  of  the  law 
and  will  take  from  it  its  property  without  due  compensation  and  without  due 
process  of  law,  contrary  to  the  provisions  of  the  Constitution  of  the  United  States 
and  of  the  State  of  New  York. 

13.  The  assessment,  or  attempted  assessment  of  the  special  franchise  or  fran- 
chises of  the  Queens  County  Water  Company,  constructed,  maintained  or  operated 
by  it  and  situated  in  said  county,  at  two  hundred  and  seventy-five  thousand  dollars 
($375,000)  is  erroneous  by  reason  of  overvaluation.  The  assets  of  the  Queens 
County  Water  Company  as  of  December  31,  1908,  consisted  of  real  estate  at  Valley 
Stream,  in  the  county  of  Nassau,  from  which  its  water  supply  is  obtained;  several 
parcels  of  real  estate  in  the  county  of  Queens;  its  pipe  lines,  its  business  contracts 
and  good  will;  its  franchise,  its  meters,  stable  equipment,  stores  on  hand,  ofBce 
furniture  and  fixtures,  unpaid  water  rates  and  cash.  Its  issued  capital  stock  was 
one  million  forty-four  thousand  two  hundred  dollars  ($1,044,200)  par  value;  its 
funded  indebtedness  was  five  hundred  thousand  dollars  ($500,000).  According  to 
the  books  the  cost  of  all  its  property  on  said  date  was  one  million  eight  hundred  and' 
forty  thousand  four  hundred  and  fifty- three  dollars  and  twenty-two  cents 
($1,840,453.82),  and  its  property  could  not  be  duplicated  for  said  sum,  and  was 
then  worth  more  than  said  sum.  The  value  of  the  company's  said  property  on  the 
second  Monday  of  January  of  this  year  was  the  same  as  its  value  on  the  preceding 
December  31st  and  slightly  less  than  its  value  on  July  1st  of  this  year. 

Nothing  has  ever  been  written  off  the  books  for  depreciation  or  on  account  of 
any  property,  improvements  or  equipment  which  the  company  has  ceased  to  use. 
The  company's  real  estate  employed  in  its  business  is  worth  more  than  its  cost  by 
a  sum  snfficient  to  more  than  offset  any  depreciation  below  book  value  of  its  im- 
provements and  other  depreciable  assets.  The  value  of  the  company's  real  estate  is 
more  than  one  million  five  hundred  thousand  one  hundred  and  sixty-five  dollars 
($1,500,165).  The  officers  of  the  company,  other  than  the  operating  staff,  received 
no  salary,  except  that  the  secretary  and  treasurer  received  three  hundred  dollars 
($300)  per  year. 

A  large  part  of  the  company's  earnings  was  derived  from  consumers  who  are  not 
located  on  any  public  street,  but  on  private  property.  Of  the  gross  earnings,  more 
than  thirty-two  thousand  three  hundred  seventy-seven  dollars  and  sixteen  cents 
($32,377.16)  was  from  the  city  of  New  York,  for  water  delivered  into  the  Brooklyn 
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aqueduct  through  pipes  owned  by  the  city,  and  for  this  part  of  the  company's 
operations  no  franchise  whatever  upon  any  public  street  was  utilized.  The  water 
was  delivered  into  the  city's  pipes  upon  the  company's  property,  and  never  passed 
off  the  company's  property  until  delivered  into  the  city's  pipes.' 

14.  The  cost  of  the  construction  and  equipment  of  your  petitioner's  properly  on 
December  31,  1908,  was: 

(Tabulated  statement  of  the  cost  of  the  construction  and  equipment  of  peti- 
tioner's property;  tabulated  statemfint  of  earnings  and  receipts  of  petitioner  for 
year  ending  December  31,  1908;  and  tabulated  statement  of  operating  and  otlier 
expenses  deducted  from  income.) 

In  estimating  the  value  of  the  company's  special  franchises  the  loss  of  return  on 
the  investment  during  the  period  the  company  paid  no  dividends  and  the  inadequate 
return  since  should  be  considered. 

The  above  indicates,  and  your  petitioner  alleges  the  fact  to  be,  that  the  special 
franchise  or  franchises  proposed  to  be  assessed  as  aforesaid  are  worth  nothing  in 
addition  to  the  value  of  the  pipes  and  mains. 

15.  A  further  reason  why  your  petitioner's  special  franchise  is  of  no  value  above 
the  value  of  the  pipes  is,  and  your  petitioner  alleges  it  to  be  the  fact,  that  your 
petitioner  possesses  no  exclusive  privileges  in  the  streets,  but  is  liable  to  have  some 
individual  or  corporation  or  the  town  itself  parallel  its  pipe  lines  if  the  business 
outlook  for  such  an  enterprise  should  ever  become  attractive.  Your  petitioner  is 
informed  and  believes  that  in  1890  a  franchise  similar  to  that  of  the  Queens  County 
Water  Company  was  granted  by  the  town  of  Hempstead  to  one  Charles  A.  Lock- 
wood  or  to  a  corporation  organized  by  him  and  that  there  was  already  another  simi- 
lar franchise  in  existence  granted  to  another  company.  Said  franchises  are  still 
in  existence  and  give  the  same  privileges  with  respect  to  using  the  streets  as  was 
granted  to  the  Queens  County  Water  Company.  Each  is  worth  as  much  as  is  the 
similar  franchise  owned  by  your  petitioner.  But  the  experience  of  the  Queens 
County  Water  Company  has  not  been  such  as  to  encourage  the  owners  of  the  later 
franchises  to  utilize  their  rights,  and  those  rights  have  not  been  used  and  are  con- 
sidered valueless.  The  companies  organized  to  obtain  said  later  franchises  and 
which  own  them  are  the  Hempstead  Water  Company,  and  the  Queens  County 
Water  Company  of  Long  Island,  and  neither  of  them  has  been  assessed  by  the 
State  Board  of  Tax  Commissioners  as  your  petitioner  is  informed  and  believes. 

16.  The  cost  which  the  Queens  County  Water  Company  incurred  in  obtaining 
the  right  to  lay  its  pipes  in  the  public  streets  was  nothing. 

17.  The  pipe  system  of  the  Queens  County  Water  Company,  including  mains, 
gates  and  hydrants,  has  been  laid  from  time  to  time  during  the  past  twenty-four 
years,  and  that  part  of  it  which  lies  in  the  county  of  Queens  would  have  cost  on 
December  31st  and  on  the  second  Monday  of  January  last,  as  your  petitioner  is  in- 
formed and  believes,  two  hundred  and  nineteen  thousand  one  hundred  and  ninety- 
four  dollars  and  sixty-one  cents  ($219,194.61)  to  reproduce;  that  is  to  purchase  the 
pipes  and  appurtenances  new  and  lay  them  down.  The  amount  of  pipe  in  said 
county,  belonging  to  your  petitioner,  is  two  hundred  and  eighty-seven  thousand  nine 
hundred  and  forty-one  (287,941)  feet.  These  pipes  have  suffered  a  depreciation 
in  value  of  over  twenty-five  and  five  tenths  (25.5)  per  cent  and  the  gates 
and  hydrants  have  depreciated  in  the  same  percentage  as  appears  more  fully  and 
in  greater  detail  in  the  affidavit  of  Charles  E.  Bettes,  heretofore  filed  with  said 
State  Board  of  Tax  Commissioners,  and  referred  to  herein,  which  j'our  petitioner 
asks  to  have  read  herewith  as  a  part  of  this  petition. 

The  actual  value  of  the  pipe  system  of  the  Queens  County  Water  Company  in 
the  public  streets  in  said  county  and  tax  district,  including  gates  and  hydrants, 
after  allowing  the  actual  depreciation  on  said  dates  was  one  hundred  and  twenty- 
eight  thousand  seven  hundred  and  seventy-nine  dollars  and  seventy-three  cents 
($128,779.73),  as  appears  more  fully  in  said  affidavit  of  Charles  E.  Bettes. 
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The  value  of  the  pipe  system  of  the  Queens  County  Water  Company  in  the 
private  streets  in  said  county  and  tax  district,  including  gates  and  hydrants,  after 
allowing  the  actual  depreciation  was  on  said  dates  thirty-seven  thousand  four 
hxmdred  and  forty-four  dollars  and  forty-five  cents  ($37,444.45). 

18.  Said  assessment  or  attempted  assessment  of  said  special  franchise  or  fran- 
chises of  the  Queens  County  Water  Company  and  said  valuation  thereof  is  erro- 
neous by  reason  of  inequality,  in  that  the  assessment  has  been  made  at  a  higher 
proportionate  valuation  than  the  assessment  of  other  real  estate  on  the  tax-rolls 
of  said  county  and  said  tax  district  for  this  year,  and  at  a  higher  proportionate 
valuation  than  real  estate  is  generally  assessed  for  taxation  in  said  tax  district  this 
year,  and  at  higher  proportionate  valuation  than  the  assessment  of  other  property 
on  the  same  roll  by  the  same  officers;  in  that  while  said  property  is  assessed  at 
the  amount  above  stated,  which  is  greater  than  its  market  value,  the  assessment  of 
other  real  estate  on  the  tax-rolls  of  said  county  does  not  exceed  fifty-seven  (57)  per 
cent,  of  its  market  value  on  the  average  for  property  situated  in  the  said  county 
and  tax  district.  The  assessment  for  taxation  of  real  property  generally  in  said 
county  and  in  the  tax  district  in  which  said  property  is  located  is  less  than  its 
real  value  and  is  in  many  cases  less  than  fifty  (50)  per  cent,  of  its  real  value 
and  is  in  general  assessed  at  about  fifty-seven  (57)  per  cent,  or  less  of  its  full 
value,  and  such  inequality  exists  generally  through  said  county  and  through  the 
tax  district  in  which  your  petitioner's  said  property  is  situated,  and  with  respect 
to  the  property  entered  upon  the  same  assessment-roll  as  the  property  of  your 
petitioner,  the  Queens  County  Water  Company,  and  on  the  other  assessment-rolls 
in  said  county. 

19.  As  instances  in  which  such  inequality  exists  and  as  showing  the  ratio  of 
assessed  value  of  real  estate  within  the  said  tax  district  to  the  actual  value  thereof, 
your  petitioner  has  caused  inquiries  to  be  made  with  respect  to  recent  sales  in  said 
district.  After  obtaining  a  list  of  such  sales,  your  petitioner  caused  the  assessed 
valuation  in  each  instance  to  be  ascertained  from  the  tax  maps  and  assessment- 
rolls.  ISTo  selection  of  instances  was  attempted,  and  in  the  following  table  are  all 
the  sales  reported  to  your  petitioner,  as  a  result  of  its  inquiries,  which  its  clerk 
was  able  to  identify  on  the  tax  maps. 

Fifty-seven  (57)  per  cent,  of  one  hundred  and  twenty-eight  thousand  seven  hun- 
dred and  seventy-nine  dollars  and  seventy-three  cents  ($138,779.73),  which  is  the 
cost  of  reproducing  the  pipes,  mains,  gates  and  hydrants  of  your  petitioner  in 
public  streets  within  the  said  county,  less  the  depreciation  in  the  value  of  the 
same  as  they  exist,  is  seventy-two  thousand  four  hundred  and  four  dollars  and 
forty-four  cents  ($72,404.44),  and  the  special  franchises  of  your  petitioner,  if 
there  is  any  authority  in  law  to  assess  them  at  all,  should  not  be  assessed  at  any 
greater  sum. 

The  extent  of  the  inequality  in  the  said  assessment,  which  it  is  proposed  to  im- 
pose upon  your  petitioner's  franchise  in  said  county,  is  two  hundred  and  two 
thousand  five  hundred  and  ninety-five  dollars  and  fifty-six  cents  ($202,595.56). 

20.  Your  petitioner  is  injured  and  will  be  injured  by  the  illegal,  erroneous  and 
unequal  assessment  above  set  forth,  because  the  said  assessment  has  been  placed 
upon  the  said  assessment-rolls  and  the  proper  authorities  of  the  government  will 
take  such  steps  as  may  be  proper  to  raise  a  large  sum  of  money  by  taxation  for 
the  current  year,  and  the  same  is  to  be  collected  from  the  owners  of  the  property 
specified  on  such  assessment-rolls  in  proportion  to  the  assessed  valuation  of  each 
parcel  thereof. 

21.  No  previous  application  for  a  writ  of  certiorari  to  review  said  assessment  has 
been  made  to  any  court  or  judge. 

AVi-iEREFORE,  your  petitioner  prays  that  a  writ  of  certiorari  may  issue  directed 
to  the  respondents,  as  members  of  said  State  Board  of  Tax  Commissioners,  to 
cancel  or  reduce  said  assessment  of  your  petitioner's  property  on  the  grounds  set 
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forth  in  this  petition,  commanding  them  to  certify  and  return  to  this  court  at  a 
Special  Term  thereof,  all  and  singular  the  documents,  records,  papers,  proceedings 
and  evidence  served  upon  them  or  given  before  them,  or  considered  by  them  in  the 
matter  of  and  touching  the  assessed  valuation  of  the  above-mentioned  special 
franchise  or  franchises  of  your  petitioner  for  the  year  1909,  and  all  and  singular 
the  papers,  affidavits  and  evidence  submitted  by  your  petitioner  to  said  board  and 
all  other  evidence  or  information,  if  any,  before  them  had  or  considered  by  them 
in  arriving  at  their  decision,  and  if  there  be  no  such  evidence  or  information,  a 
statement  to  that  effect,  and  also  any  other  matters  material  to  the  determination 
of  the  application  of  the  petitioner  herein,  as  fully  as  they  may  know,  and  also  a 
statement  of  their  reasons  for  arriving  at  such  decision  as  to  the  value  of  such 
special  franchise  or  franchises,  and  a  statement  showing  under  what  law,  or  by 
virtue  of  what  power  or  authority  or  claim  of  authority,  and  upon  what  evidence 
such  valuation  or  assessment  of  said  special  franchise  or  franchises  was  made;  also 
a  statement  of  such  other  facts  as  may  be  pertinent  and  material  to  show  the  value 
of  the  property  assessed,  or  attempted  to  be  assessed,  and  the  grounds  of  the  valu- 
ation made  by  them;  and  also  whether  in  making  said  assessment,  or  attempted 
assessment,  of  said  special  franchise,  any  rule  of  law  affecting  the  rights  of  the 
petitioner  herein  has  been  violated  to  the  prejudice  of  the  petitioner,  and  whether 
said  assessment,  or  attempted  assessment,  of  said  special  franchise  or  franchises  has 
been  made  at  a  sum  which  is  an  overvaluation,  and  which  is  greater  than  its  true 
value,  and  whether  said  assessment,  or  attempted  assessment,  has  been  made  at  a 
higher  proportionate  valuation  than  the  other  real  and  personal  property,  or 
either  of  them,  on  the  same  roll,  or  on  the  roll  upon  which  said  assessment,  or 
attempted  assessment,  is  entered;  and  also  to  certify  and  return  at  what  per- 
centage of  the  full  value  thereof  property  in  general  in  the  said  county  and  said 
tax  district,  other  than  special  franchises,  is  assessed  by  the  local  authorities;  and 
also  to  certify  and  return  at  what  percentage  of  the  full  value  thereof  said  special 
franchise  or  franchises  has  been  assessed;  to  the  end  that  the  final  determination 
of  said  State  Board  of  Tax  Commissioners  may  be  reviewed  and  corrected  in  whole 
or  in  part  in  such  manner  as  shall  be  in  accordance  with  law,  and  that  if  it  appears 
from  such  return  or  from  such  evidence  as  may  be  hereafter  given  before  the 
Supreme  Court,  that  the  above-mentioned  assessment,  or  attempted  assessment, 
of  your  petitioner's  special  franchise  or  franchises,  is  illegal,  or  is  erroneous,  or 
is  unequal,  the  court  may  order  said  assessment  to  be  annulled  and  vacated  and 
stricken  off  the  assessment-roll,  or  may  order  a  reassessment  of  said  property  or 
the  correction  of  said  assessment  upon  the  roll  in  whole,  or  in  part,  in  such  man- 
ner as  shall  be  in  accordance  with  law,  or  as  shall  make  it  conform  to  the  valuation 
and  assessment  of  other  property  upon  the  same  roll  and  secure  equality  of  assess- 
ment, and  that  your  petitioner  may  be  granted  such  other,  further  and  different 
relief  as  may  be  just. 

Dated,  New  York,  July  15,  1909. 

Queens  County  Water  Company, 

By  Henry  de  Forest  Baldwin, 

President. 
Lord,  Day  &  Lord,  Petitioner's  Attorneys,  49  Wall  Street,  Borough  of  Manhattan, 
'New  York  City. 

(Add  verification.) 

(Caption  and  title.)       Order  for  Issuance  of  Writ  of  Certiorari. 

Upon  the  petition  of  the  Queens  County  Water  Company,  duly  verified  on  the 
15th  day  of  July,  1903,  hereto  annexed,  and,  on  motion  of  Lord,  Day  &  Lord, 
attorneys  for  the  Queens  County  Water  Company,  it  is 

Ordered,  that  a  writ  of  certiorari  issue  out  of  this  court,  as  prayed  for  in  said 
petition,  directed  to  Egbert  B.  Woodbury,  Frank  B.  Perley  and  Benjamin  E.  Hall, 
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as  members  of  the  State  Board  of  Tax  Commissioners,  and  that  said  writ  be  made 
returnable  at  a  Special  Term  of  this  court,  appointed  to  be  held  in  and  for  the 
county  of  Albany,  at  the  county  courthouse  in  said  county,  on  the  13th  day  of 
November,  1909,  at  the  opening  of  court  on  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard. 

The  giving  of  notice  for  the  application  for  the  writ  of  certiorari  is  hereby 
dispensed  with. 

Dated,  July  19,  1903.  William  Kelly, 

Justice  of  the  Supreme  Court  of  the  State  of  New  York. 

CEETIOEAEI  —  SPECIAL  EEANCHISE  TO  STATE  BOAED. 

Precedents  in  proceeding  to  review,  by  certiorari,  a  special  franchise  assessment  made 
by  the  State  Board  of  Tax  Commissioners.  The  writ  was  dismissed  and  the  assess- 
ment confirmed  by  the  Special  Term.  The  Appellate  Division  directed  that  the  order 
of  the  Special  Term  and  the  determination  of  the  State  Board  of  Tax  Commissioners 
should  be  annulled  and  the  matter  remitted  to  the  State  Board  of  Tax  Commissioners 
for  further  consideration.  Upon  appeal  from  the  order  of  the  Appellate  Division  the 
Court  of  Appeals  directed  that  such  order  should  be  modified  so  as  to  remit  the 
matter  to  the  Special  Term  instead  of  to  the  State  Board  of  Tax  Commissioners  for 
further  consideration.  People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Commissioners,  128 
App.  Div.  13,  196  N.  Y.  39. 

Petition  for  Writ. 

SUPREME  COURT  —  Albany  County. 


People  ex  bel.  JAMAICA  WATER  SUPPLY 
COMPANY, 

Relatob, 

V. 

STATE  BOARD  OF  TAX  COMMISSIONERS, 

Defendant. 

To  the  Supreme  Court  of  the  State  of  New  YorTc: 

The  petition  of  the  Jamaica  Water  Supply  Company  respectfully  shows  to  the 
court: 

That  your  petitioner  is  a  domestic  corporation  engaged  in  the  business  of  sup- 
plying water  for  fire,  sanitary  and  other  public  uses  and  for  domestic  purposes  in 
the  fourth  ward  of  the  borough  of  Queens,  city  of  New  York,  State  of  New  York, 
and  has  certain  property  subject  to  assessment  for  special  franchise. 

That  on  or  about  the  9th  day  of  March,  1907,  notice  was  received  from  the 
State  Board  of  Tax  Commissioners  that  the  property  of  your  petitioner  in  the 
borough  of  Queens  had  been  assessed  for  the  purpose  of  special  franchise  tax  in  the 
sum  of  eight  hundred  thousand  dollars  ($800,000),  and  that  a  hearing  on  such 
assessment  would  be  had  by  said  State  Board  of  Tax  Commissioners  at  Albany, 
N.  Y.,  on  the  31st  day  of  March,  1907. 

That  your  petitioner  made  application  in  writing  to  said  State  Board  of  Tax 
Commissioners  on  said  31st  day  of  March,  1907,  for  a  reduction  of  said  assess- 
ments, and  did  file  with  said  State  Board  of  Tax  Commissioners  an  affidavit  fully 
setting  forth  all  the  facts. 

That  said  State  board  took  the  matter  under  advisement  and  did  thereafter 
notify  your  petitioner  that  it  had  fixed  the  assessment  for  special  franchise  tax 
upon  the  property  of  your  petitioner  in  the  borough  of  Queens,  in  the  sum  of  eight 
hundred  thousand  dollars  ($800,000). 

Your  petitioner  further  alleges  that  said  assessment  of  eight  hundred  thousand 
dollars  ($800,000)  is  erroneous,  by  reason  of  overvaluation,  in  the  sum,  as  your 
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petitioner  verily  believes,  of  at  least  two  hundred  and  fifty  thousand  dollars 
($350,000),  and  in  support  of  such  allegation  your  petitioner  alleges  that  the  net 
revenues  of  the  company  in  the  year  1906,  deducting  merely  the  expenses  of 
operating,  maintenance  and  fixed  charges,  were  the  sum  of  thirty-eight  thousand 
five  hundred  and  ten  dollars  and  fifty-two  cents  ($38,510.52),  and  that  the 
present  value  of  the  intangible  property  o^vned  by  the  company,  which  is  assess- 
able as  part  of  the  special  franchise,  is  approximately  two  hundred  and  fifty  thou- 
sand dollars  ($350,000),  and  your  petitioner  is  or  wiU  be  injured  thereby. 

Your  petitioner  further  alleges,  that  not  alone  is  said  assessment  erroneous  by 
reason  of  overvaluation  but  that  the  same  is  xxnequal  in  that  it  will  appear  from 
the  last  annual  report  of  the  State  Board  of  Tax  Commissioners  that  other  prop- 
■erty  in  the  county  of  Queens  is  assessed  at  eighty-nine  (89)  per  cent,  of  its  real 
value,  and  that  the  defendant  in  fixing  the  assessed  valuation  of  the  property  of 
your  petitioner  for  the  purposes  of  special  franchise  tax  did  determine  the  said 
sum  of  eight  hundred  thousand  dollars  ($800,000)  to  be  the  full  value  thereof, 
which  is,  therefore,  eleven  (11)  per  cent,  higher  than  the  assessment  made  on 
other  property  on  the  same  roll  in  said  county  of  Queens,  and  your  petitioner  is  or 
will  be  injured  thereby.  That  no  previous  application  has  been  made  for  a  writ 
of  certiorari  in  this  matter. 

Wheeefoee,  your  petitioner  prays  that  a  writ  of  certiorari  may  be  issued  and 
allowed  by  this  honorable  court  directed  to  the  State  Board  of  Tax  Commissioners 
commanding  it  to  certify  and  return  to  this  court  all  the  records  of  said  pro- 
ceedings of  said  State  Board  of  Tax  Commissioners  in  the  above-mentioned  pro- 
ceedings, with  all  things  appertaining  thereto,  to  the  end  that  said  action  and  de- 
termination of  said  State  Board  of  Tax  Commissioners  may  be  reviewed  and  cor- 
rected on  the  merits  by  this  honorable  court,  and  that  your  petitioner  may  have 
such  other  and  further  relief  in  the  premises  as  to  the  court  may  seem  just. 

Dated,  April  13,  1907.  Jamaica  Water  Supply  Compajstt, 

by  C.  A.  LocKWOOD,  President. 
P.  H.  Van  Vechten,  Attorney  for  Petitioner. 

(Add  verification.) 

(Caption  and  title.)  Order  Allowing  Writ  of  Certiorari. 

On  reading  and  filing  the  petition  of  the  Jamaica  Water  Supply  Company,  verified 
the  13th  day  of  April,  1907,  and  on  motion  of  P.  H.  Van  Veehten,  attorney  for 
the  petitioner,  it  is 

Ordered,  that  a  writ  of  certiorari,  as  prayed  for  in  the  petition,  be  issued  out  of 
and  under  the  seal  of  this  court,  directed  to  the  State  Board  of  Tax  Commissioners. 
That  said  writ  be  returnable  at  a  Special  Term  of  the  Supreme  Court  to  be  held 
at  the  courthouse,  in  the  city  of  Albany,  on  the  first  Saturday  of  ]\Iay,  1907,  at 
the  opening  of  the  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard. 

Enter  in  Albany  county.  Edwapj)  B.  Thomas, 

Granted,  April  15,  1907.  Justice  of  the  Supreme  Court. 

Charles  T.  Hartshein,  Clerk. 

Writ  of  Certiorari 


The  People  of  the   State  of  New  Yoek 

ON      THE      EBXATION      OF      THE      JAMAICA 

WATER  SUPPLY  COMPANY. 


To  the  State  Board  of  Tax  Commissioners: 

Whereas,  we  have  been  informed  by  the  petition  of  the  Jamaica  Water  Supply 
Company,  verified  on  the  13th  day  of  April,  1907,  that  certain  proceedings  were 
had  before  you  in  relation  to  the  assessment  for  purposes  of  special  franchise  tax 
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of  certain  property  belonging  to  the  petitioner  in  the  borough  of  Queens,  city  of 
New  York,  and  county  of  Queens,  and  that  you  did  fix  the  assessment  of  said  prop- 
erty at  the  sum  of  eight  hundred  thousand  dollars  ($800,000),  and  said  petitioner 
claiming  that  the  said  assessment  is  erroneous  by  reason  of  overvaluation  and 
unequal  in  that  said  assessment  is  made  at  a  higher  proportionate  valuation  than 
the  assessment  of  other  property  on  the  same  roll,  and  we  being  willing  that  justice 
be  done  in  the  premises. 

Now,  therefore,  we  command  that  you  do  certify  and  return  those  proceedings, 
with  all  things  appertaining  thereto,  to  a  Special  Term  of  our  Supreme  Court,  to 
be  held  at  the  courthouse  in  the  city  of  Albany  on  the  first  Saturday  of  May,  1907, 
at  the  opening  of  the  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  to  the  end  that  our  Supreme  Court  may  review  and  correct  on  the  merits 
said  decision  and  action  of  you,  the  said  State  Board  of  Tax  Commissioners,  and 
that  the  same  may  be  reviewed  and  corrected  according  to  law  as  to  the  court 
may  seem  just,  and  have  you  then  this  writ. 

Witness,  Hon.  Edward  B.  Thomas,  one  of  the  Justices  of  said  Supreme 
Court,  at  the  county  courthouse  in  the  borough  of  Brooklyn,  city  of 
New  York,  on  the  16th  day  of  April,  1907. 

By  the  court: 
F.  H.  Van  Vechten,  Chas.  T.  Haetzheim. 

Attorney  for  Petitioner. 
The  within  writ  allowed  this  16th  day  of  April,  1907. 

Edward  B.  Thomas, 
Justice  of  the  Supreme  Court. 

(Title.)  Return  to  Writ  of  Certiorari. 

The  return  is  not  given  for  two  reasons : 

1.  Because  the  Court  of  Appeals  held  that  the  return,  herein,  did  not  sufficiently 
show  the  method  by  which  the  valuation  was  made. 

2.  Because  the  return  in  such  eases  is  within  the  province  of  the  State  Board  of 
Tax  Commissioners,  as  they  may  be  advised  by  the  Attorney-General,  and  a  prece- 
dent would  be  of  little  use  to  the  general  practitioner. 

(Caption  and  title.)  Order  of  Reference. 

The  above-entitled  proceedings  coming  on  to  be  heard  upon  the  petition  for  a 
writ  of  certiorari,  the  writ  of  certiorari  heretofore  granted  herein,  and  the  return 
to  said  writ,  and  it  appearing  to  the  court  that  testimony  is  necessary  for  the 
proper  disposition  of  this  matter,  it  is,  on  motion  of  F.  H.  Van  Vechten,  attorney 
for  relator,  and  consent  of  Hon.  William  S.  Jackson,  Attorney-General,  for 
defendant. 

Ordered,  that  Thomas  L.  Feitner,  Esq.,  counsellor-at-law,  be  and  he  hereby  is 
appointed  referee  to  take  evidence  in  the  above-entitled  proceeding  as  to  whether 
the  assessment  of  the  relator's  property  liable  to  taxation  as  a  special  franchise  is 
excessive  and  if  so  in  what  amount,  and  also  whether  the  said  assessment  is  un- 
equal, and  if  so  in  what  amount,  and  report  the  same  to  this  court  with  his  find- 
ings of  fact  and  conclusions  of  law;  and  it  is  further 

Ordered,  that  the  said  referee  may  take  such  testimony  in  the  county  of  New 
York,  the  county  of  Queens  or  the  county  of  Albany. 

Enter  in  Albany  county. 

(Si.gned)  GEORGE    H.    FITTS, 

Justice  of  the  Supreme  Court  of  the  State  of  New  YorTc. 

(Here  followed  findings  an^  decision  by  referee;  relator's  exceptions  to  findings 
by  referee;  relator's  request  to  referee  to  find;  relator's  exceptions  to  referee's  re- 
fusal to  find  as  requested  by  relator.) 
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§  198.  Revision  and  readjustment  of  accounts  by  comptroller,  1981. 
§  199.  Review  of  determination  of  comptroller  by  certiorari,  1981. 
§  200.  Regulations  as  to  such  writ  of  certiorari,  1982. 

No  attempt  will  be  made  in  treating  of  this  subject  to  give  the  substantive 
law  with  reference  to  the  taxation  of  corporations  under  the  provisions  of  the 
Tax  Law  relative  thereto.  The  authorities  will  be  confined  to  such  matters  as 
appertain  to  the  regulation  of  the  writ  of  certiorari  on  review  of  the  determina- 
tion of  the  comptroller  with  reference  to  corporation  taxation.  That  is  to  say, 
procedure  only  will  be  considered  as  being  within  the  scope  of  this  work. 

§  198  (Formerly  §  195).    Revision  and  readjustment  of  accounts  by  comptroller. 

If  an  application  be  filed  with  the  comptroller  by  the  party  against  whom  the  account 
is  stated  or  by  the  attorney-general  within  one  year  from  the  time  any  such  account 
shall  have  been  audited  and  stated,  the  comptroller  may  at  any  time,  upon  notice  thereof, 
send  to  the  person,  partnership,  company,  association  or  corporation  against  whom  it  is 
stated,  revise  and  readjust  such  account  and  if  it  shall  be  made  to  appear  upon  any  such 
application,  by  evidence  submitted  to  him  or  otherwise,  that  any  such  account  included 
taxes  or  other  charges  which  could  not  have  been  lawfully  demanded,  or  that  payment 
has  been  legally  made  or  exacted  of  any  such  account,  he  shall  resettle  the  same  accord- 
ing to  law  and  the  facts,  and  charge  or  credit,  as  the  case  may  require,  the  difference,  if 
any,  resulting  from  such  revision  or  resettlement  upon  the  accounts  for  taxes  of  or 
against  any  such  person,  partnership,  company,  association  or  corporation.  Such  credit, 
whether  allowed  before  or  after  the  passage  of  this  chapter  may  be,  by  the  person,  partner- 
ship, company,  association,  or  corporation  in  whose  favor  it  is  allowed,  assigned  to  a  person, 
partnership,  company,  association  or  corporation  liable  to  pay  taxes  under  article  nine 
of  this  chapter,  and  the  assignee  of  the  whole  or  any  part  of  such  credit  on  filing  with 
the  comptroller  such  assignment  shall  thereupon  be  entitled  to  credit  on  the  books  of  the 
comptroller  for  the  amount  thereof  on  the  current  account  for  taxes  of  such  assignee  in  the 
same  way  and  with  the  same  efi'ect  as  though  the  credit  had  originally  been  allowed  in 
favor  of  such  assignee.  The  comptroller  shall  forthwith  send  written  notice  of  his  deter- 
mination upon  such  application  to  the  applicant,  and  to  the  attorney-general,  which  notice 
may  be  sent  by  mail  to  his  post-oflBce  address. 
§  199  (Formerly  §  19G).    Review  of  determination  of  comptroller  by  certiorari. 

The  determination  of  the  comptroller  upon  any  application  made  to  him  by  any  per- 
son, partnership,  company,  association,  or  corporation,  for  a  revision  and  resettlement  of 
any  account,  as  prescribed  in  this  article,  may  be  reviewed  both  upon  the  law  and  the 
facts,  upon  certiorari  by  the  Supreme  Court  at  the  instance  of  any  person,  partnership, 
company,  association,  or  corporation,  affected  thereby,  and  in  the  name  and  on  behalf  of 
the  people  of  the  State.  For  the  purpose  of  such  review  the  comptroller  shall  return,  on 
such  certiorari,  the  accounts  and  all  the  evidence  before  him  on  such  application,  and  all 
the  papers  and  proofs  upon  the  original  statement  of  such  account,  and  all  proceedings 
thereon.  If  the  original  or  resettled  accounts  shall  be  found  erroneous  or  illegal,  either  in 
point  of  law  or  fact,  by  the  Supreme  Court,  upon  any  such  review,  the  accounts  reviewed 
shall  then  be  corrected  and  restated,  and  from  any  determination  of  the  Supreme  Court 
upon  any  such  review,  an  appeal  to  the  Court  of  Appeals  may  be  taken  by  either  party. 

[1981] 
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§  200  (Formerly  §  197).     Regulations  as  to  such  writ  of  certiorari. 

No  certiorari  to  review  any  audit  and  statement  of  an  account  or  any  determination 
by  the  comptroller  under  this  article  shall  be  granted  unless  notice  of  application  therefor 
is  made  within  thirty  days  after  the  service  of  the  notice  of  such  determination.  Eight 
days'  notice  shall  be  given  to  the  comptroller  of  the  application  for  such  writ.  The  full 
amount  of  the  taxes,  percentage,  interest  and  other  charges  audited  and  stated  in  such 
account  must  be  deposited  with  the  state  treasurer  before  making  the  application  and  an 
undertaking  filed  with  the  comptroller,  in  such  amount  and  with  such  sureties  as  a.  justice 
of  the  supreme  court  shall  approve,  to  the  effect  that  if  such  writ  is  dismissed  or  the 
determination  of  the  comptroller  affirmed,  the  applicant  for  the  writ  will  pay  all  costs 
and  charj'es  which  may  accrue  against  him  or  it  in  the  prosecution  of  the  writ,  including 
costs  of  all  appeals. 

Certiorari  lies  to  review  a  decision  of  the  Comptroller  denying  petition  of 
a  domestic  corporation  for  a  revision  and  readjustment  of  the  accounts  for 
taxes  against  it,  although  under  the  statute  the  relator  had  an  appeal  from 
such  determination  of  the  Comptroller  by  statute;  such  provision  for  appeal 
does  not  apply  to  a  case  where  the  corporation  was  not  subject  to  any  tax  what- 
ever and  where  by  amendment  to  the  original  act  an  express  provision  is  made 
for  review  by  certiorari  of  the  action  of  the  Comptroller.  People  ex  rel.  B.  E. 
M.  Co.  V.  ^Yemple,  129  N.  Y.  543.  Compare  People  ex  rel.  Edisori  E.  L.  Co. 
X.  Wemple,  61  Hun,  60,  39  St.  Eep.  605;  also.  People  ex  rel.  Southern  Cotton 
Oil  Co.  V.  Wemple,  61  Hun,  83,  15  Supp.  446,  39  St.  Eep.  738,  131  IST.  Y. 
64;  People  ex  rel.  Edison  E.  I.  Co.  v.  TFempte,  11  Supp.  246,  33  St.  Eep.  29; 
People  ex  rel.  American  Contracting  £  Dredging  Co.  v.  Wemple,  60  Hun,  232, 
14  Supp.  859,  38  St.  Eep.  22. 

Certiorari  cannot  be  sustained  to  review  the  determination  of  the 
Comptroller  under  chapter  361  of  the  Laws  of  1881,  where  the  relator  did  not 
first  ask  for  a  rehearing  by  the  Comptroller.  People  ex  rel.  Edison  II.  Co. 
v.  Wemple,  33  St.  Eep.  29,  11  Supp.  246.  In  making  a  revision  of  a  corpora- 
tion tax  the  Comptroller  acts  as  an  assessor,  and  it  is  competent  for  him  to 
rely  upon  the  books  and  records  of  the  company  showing  the  amount  of  its 
property  employed  outside  of  the  State.  People  v.  Campbell,  88  Hun,  544, 
34  Supp.  801,  68  St.  Eep.  811. 

Affidavits  of  verification  of  a  petitioner  for  revision  of  an  assessment  on  a 
corporation  need  not  be  signed  by  the  person  making  it  where  he  has  signed 
the  petition  and  his  name  in  the  aflSdavit,  nor  is  the  effect  of  such  affidavit 
impaired  by  the  use  of  the  words  "  to  the  best  of  his  knowledge  and  belief  " 
at  the  end  thereof.  People  v.  Campbell,  88  Hun,  544,  34  Supp.  801,  68 
St.  Eep.  811.  The  return  of  the  Comptroller  to  a  writ  of  certiorari  should 
state  the  facts  upon  which  he  bases  his  determination.  People  ex  rel.  Staien 
Island  Rapid  Transit  Co.  v.  Roberts,  4  App.  Div.  334,  38  Supp.  724,  74 
St.  Eep.  107. 

The  determination  of  a  public  officer  charged  with  the  duty  of  deciding 
whether  property  in  his  jurisdiction  is  taxable  will  not  be  set  aside  unless  it 
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conclusively  appears  that  the  valuation  was  erroneous.  The  Comptroller  or 
public  oiBcer  representing  the  people  cannot,  by  making  a  return  to  the  writ 
of  certiorari,  waive  any  failures  or  omissions  on  the  part  of  the  person  or 
corporation  taking  the  proceeding  to  comply  with  the  practice  prescribed  by 
law  in  such  cases.    People  v.  Wemple,  60  Hun,  225 ;  aflf'd,  129  IST.  Y.  558. 

The  determination  of  the  Comptroller  upon  the  question  of  valuation  is 
conclusive  unless  clearly  shown  to  be  erroneous.  People  ex  rel.  Edison  El.  Co. 
V.  Campbell  88  Hun,  530,  34  Supp.  713,  68  St.  Rep.  747.  To  the  same  effect: 
People  ex  rel.  Stokes  v.  Roberts,  90  Hun,  533,  36  Supp.  73,  71  St.  Eep.  409 ; 
People  ex  rel  W.  E.  Co.  v.  Campbell  145  N.  Y.  587,  65  St.  Eep.  526,  aff'g 
80  Hun,  466,  62  St.  Eep.  304,  30  ,S'upp.  472 ;  People  ex  rel  v.  Roberts,  82 
Hun,  313,  63  St.  Eep.  574,  31  Supp.  245;  People  ex  rel  v.  Roberts,  82  Hun, 
352,  63  St.  Eep.  573,  31  Supp.  243. 

This  rule  was  reiterated  in  People  ex  rel.  Edison  El  L.  Co.  v.  Campbell, 
148  N.  Y.  759,  rev'g  88  Hun,  530,  34  Supp.  713,  68  St.  Eep.  747,  on  another 
point.  Where  the  tax  has  been  revised  and  readjusted  and  the  Comptroller 
has  rendered  his  decision,  the  power  conferred  by  statute  is  spent.  People 
ex  rel  American  Surety  Co.  v.  Campbell,  64  Hun,  417,  46  St.  Eep.  228,  19 
Supp.  652. 

The  rule  has  long  been  settled  that  when  a  taxing  officer  is  charged  with  the 
duty  of  determining  the  amount  of  an  assessment  for  taxation,  his  determina- 
tion will  not  be  disturbed  unless  clearly  shown  to  have  been  erroneous.  Runk 
v.  St.  John,  29  Barb.  585 ;  Hibernia  Nat.  Bank  v.  Lacombe,  84  IST.  Y.  367 
(385)  ;  Kelly  v.  Crapo,  45  N.  Y.  86;  People  ex  rel.  American  Contracting  & 
Dredging  Co.  v.  Wemple,  60  Hun,  234;  aff'd  and  the  doctrine  restated,  129 
N.  Y.  558  (565)  ;  People  ex  rel  Penn.  R.  R.  Co.  v.  Wemple,  65  Hun,  252 
(256). 

On  certiorari  to  review  action  of  Comptroller  in  imposing  taxes  upon  a 
corporation,  the  burden  rests  upon  the  relator  to  show  error  or  mistake.  People 
ex  rel  Brooklyn  El  R.  R.  Co.  v.  Roberts,  90  Hun,  537,  36  Supp.  34,  71  St. 
Eep.  41 ;  People  v.  Campbell  80  Hun,  466,  62  St.  Eep.  304,  30  Supp.  472. 

The  party  who  seeks  a  readjustment  of  taxes  settled  by  the  Comptroller  must 
produce  evidence  to  show  error  of  such  settlement.  People  v.  Campbell,  70 
Hun,  507,  53  St.  Eep.  590,  24  Supp.  208. 

The  decision  of  a  Comptroller  in  fixing  the  amount  of  capital  stock  of  a 
foreign  corporation  for  purposes  of  assessment  will  not  be  disturbed  by  the 
court  in  the  absence  of  evidence  that  the  amount  so  fixed  was  erroneous.  The 
finding  of  the  Comptroller  upon  such  a  question  within  his  jurisdiction  is  like 
the  verdict  of  a  jury.  People  ex  rel.  S.  T.  C.  Co.  v.  Wemple,  42  St.  Eep.  60, 
16  Supp.  603.  The  Comptroller  as  a  public  officer  is  charged  with  the  duty 
of  imposing  taxes,  and  his  acts  and  determinations  cannot  be  reversed  unless 
it  clearly  appears  that  his  determination  was  against  the  weight  of  evidence 
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upon  questions  of  fact,  or  unless  it  clearly  appears  that  his  conclusions  of  law 
were  erroneous.  People  ex  rel.  E.  E.  I.  Co.  v.  Wem-ple,  61  Plun,  64,  39  St. 
Kep.  613,  15  Supp.  717. 

Relief  may  be  given  to  a  corporation  exempt  from  taxation,  which  has  paid 
the  tax  imposed  upon  it,  although  such  payment  was  not  made  under  coercion. 
People  ex  rel.  Ed.  II.  Co.  v.  Wemple,  141  N.  Y.  471,  57  St.  Eep.  609.  See 
People  ex  rel.  Edison  El.  Co.  v.  Wemple,  69  Hun,  367,  52  St.  Eep.  786,  23 
Supp.  661. 

The  time  within  which  certiorari  to  review  a  decision  of  the  Comptroller 
upon  an  application  to  revise  land  readjust  taxes  may  be  granted  cannot  be 
extended  by  a  second  application  to  him  or  one  to  set  aside  his  former  de- 
cision. After  the  Comptroller  has  rendered  his  decision  the  power  conferred 
upon  him  is  spent  and  the  decision  should  have  the  force  of  a  judgment.  But 
if  he  have  power  to  open  the  case  and  judge  it  on  the  merits  anew,  he  is  not 
bound  to  do  so,  and  certiorari  will  not  lie  to  review  his  decision  in  that  regard. 
People  ex  rel.  American  Surety  Co.  v.  Campbell,  46  St.  Rep.  228. 

The  appeal  given  by  section  1  of  chapter  361  of  the  Laws  of  1881  is  con- 
fined to  those  cases  in  which  the  company  is  dissatisfied  with  the  account,  as 
settled  by  the  Comptroller  where  he  is  not  satisfied  with  the  valuations  re- 
turned to  him  by  the  company. 

Where  the  Comptroller  entertains  and  denies  an  application  for  a  readjust- 
ment of  the  account  a  certiorari  is  proper.  People  v.  Wemple,  61  Hun,  53, 
15  Supp.  711. 

Upon  appeal  from  an  order  dismissing  a  writ  of  certiorari  to  review  the 
action  of  the  Comptroller,  in  imposing  upon  a  foreign  corporation  a  tax  upon 
capital  "employed  within  this  State,"  the  Comptroller  objected  for  the  first 
time  that  the  application  was  not  made  within  thirty  days  after  service  upon 
the  relator  of  the  notice  of  the  settlement  of  the  taxes  as  required  by  the  act 
(L.  1885,  chap.  501,  §  17).  Held,  that  such  objection  to  be  available  should 
have  been  made  in  the  court  below,  and  not  having  been  so  made,  could  not  be 
considered  here.  People  ex  rel.  H.  &  H.  Co.  v.  Campbell,  139  'N.  Y.  68,  54 
Supp.  451. 

The  office  of  the  Comptroller  of  the  State  of  N'ew  York  is  a  continuous  office, 
and  while  the  term  of  such  office  of  a  particular  incumbent  may  and  does,  by 
the  tenure  fixed  by  law,  expire  as  to  such  incumbent,  the  office,  nevertheless, 
devolves  on  his  successor  and  is  perpetual  and  such  successor  succeeds  to  the 
records  and  papers  of  the  office. 

A  writ  of  certiorari  is  properly  directed  to  the  Comptroller  of  the  State 
under  the  provisions  of  section  2129  of  the  Code  of  Civil  Procedure,  although 
the  determination  of  the  Comptroller  sought  to  be  reviewed  thereby  was  made 
by  a  predecessor  in  office  of  the  Comptroller  to  whom  the  writ  was  directed, 
and  the  predecessor  in  office  is  not  a  necessary  party  to  the  proceeding  in  order 
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to  obtain  a  review  of  such  determination.  Matter  of  the  Tax  v.  Tiffany  & 
Co.,  80  Hun,  486,  30  Supp.  494.  These  questions  are  not  considered  in 
opinion  on  reversal,  144  IST.  Y.  166. 

The  return  of  the  Comptroller  should  show  the  whole  case  so  that  the  court 
may  determine  whether  the  action  of  the  Comptroller  was  erroneous  or  illegal, 
and,  if  it  were,  that  the  court  itself  might  mate  the  proper  determination. 
People  ex  rel.  8.  I.  R.  T.  R.  R.  Co.  v.  Roberts,  4  App.  Div.  334,  38  Supp.  724. 

It  seems  that  the  return  of  the  Comptroller  to  a  certiorari  to  review  his 
appraisal  should  set  forth  the  items  of  the  appraisal,  instead  of  simply  giving 
the  total,  and  making  the  evidence  a  part  of  the  return.  People  ex  rel.  Union 
Pacific  Tea  Co.  v.  Roberts,  145  K  Y.  3Y5. 

Where  the  return  of  the  Comptroller  on  certiorari  shows  all  the  proceedings 
before  him,  including  his  decision,  he  cannot  be  required  to  add  items  or  par- 
ticulars to  it  and  then  return  it.  People  ex  rel.  Wiebusch  v.  Roberts,  18  Misc. 
530,  42  Supp.  889;  rev'd,  19  App.  Div.  574,  46  Supp.  570;  aff'd,  154  N.  Y. 
101. 

Denials  in  the  return  of  the  State  Comptroller  of  allegations  in  a  petition 
seeking  a.  reduction  of  a  franchise  tax,  in  the  absence  of  evidence  to  support 
such  allegations,  are  conclusive.  People  ex  rel.  Hubert  Apartment  Assoc,  v. 
Eelsey,  110  App.  Div.  617,  96  Supp.  745,  following  Lester  v.  Eno,  176  K  Y. 
513;  aff'd  without  opinion,  184  N.  Y.  573. 

Section  198  of  the  Tax  Law  (L.  1896,  chap.  908),  relative  to  certiorari 
proceedings  to  review  the  action  of  the  State  Comptroller  in  refusing  to  revise 
and  readjust  a  franchise  tax  imposed  upon  a  corporation,  nowhere  authorizes 
or  requires  the  Comptroller  to  return,  in  obedience  to  the  writ,  the  grounds  of 
his  refusal.  If  the  writ  contains  such  a  provision  it  may  be  stricken  out  on 
motion  as  unauthorized. 

Where  the  petition  for  the  writ  includes  a  prayer  that  the  Comptroller  be 
directed  to  return  the  grounds  of  his  refusal,  the  Comptroller,  by  neglecting 
to  appear  upon  the  return  day  of  the  motion  for  the  writ,  does  not,  if  such  a 
provision  is  inserted  in  the  writ,  waive  his  right  to  move  to  strike  it  out ;  but 
the  court  should,  before  hearing  him  upon  the  motion,  first  require  him  to 
excuse  his  default.    People  ex  rel.  N.  Y.  Realty  Corp.  v.  Miller,  92  App.  Div. 

116. 

In  reviewing  the  decision  of  the  Comptroller,  the  Supreme  Court  is  not 
governed  by  the  same  rules  as  are  applicable  on  an  appeal  from  a  judgment 
entered  in  an  ordinary  action  of  law.  The  strict  rules  of  evidence  applied  in 
actions  do  not  govern  in  a  proceeding  before  the  Comptroller,  and  he  may 
receive  aifidavits  as  well  as  evidence. 

The  Comptroller  is  in  fact  an  assessor;  and,  on  a  motion  for  the  revision 
of  an  assessment  on  account  of  a  mistake  as  to  the  amount  of  the  capital  stock 
of  a  corporation  employed  in  the  State,  the  Comptroller  may  usually  determine 
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for  himself  what  evidence  he  requires  of  the  facts,  and  it  is  competent  for  him 
to  rely  upon  the  books  and  records  of  the  corporation  showing  the  amount  of 
its  property  employed  out  of  'the  State,  and  the  Supreme  Court  will  not  reverse 
his  finding  on  the  ground  that  it  was  based  on  such  evidence.  People  v. 
Campbell  88  Hun,  544,  34  Supp.  801. 

The  Comptroller  of  the  State  of  New  York  has  no  power  to  refuse  to  ascer- 
tain an  application  made  by  a  domestic  corporation,  under  section  195  of  the 
Tax  Law  (L.  1896,  chap.  90i8),  for  a  revision  and  readjustment  of  an  assess- 
ment on  its  capital  stock,  merely  because  the.  corporation  refuses  to  produce 
additional  evidence,  and  maintains  that,  upon  the  testimony  taken  on  the 
■original  hearing,  the  assessment  is  incorrect. 

In  such  case  it  is  the  duty  of  the  Comptroller  to  determine  the  application 
on  the  evidence  taken  at  the  original  hearing,  .and  to  send  written  notice  of 
such  determination  to  the  corporation  as  required  by  section  195  of  the  Tax 
Law.  People  ex  rel.  Studehaker  Go.  v.  Knight,  66  App.  Div.  150,  72 
Supp.  929. 

People  V.  Campbell,  88  Hun,  544,  and  People  ex  rel.  Harlan  &  Hollings- 
worth  Co.  V.  Campbell,  139  N.  T.  68,  held  that  the  strict  rules  of  evidence 
applied  in  actions  do  not  govern  in  a  proceeding  before  the  Comptroller.  In  a 
proceeding  before  the  Comptroller  it  is  for  him  to  determine  whether  he  will 
receive  secondary  evidence,  and  he  may,  in  his  discretion,  require  that  wit- 
nesses appear  before  him  in  person,  and  that  their  evidence  be  taken  orally. 

Tbese  authorities  do  not  hold  that  the  Comptroller  has  any  discretion  in 
determining  what  material  primary  evidence  he  will  receive,  or  that  he  may 
refuse  to  make  any  determination  until  some  evidence  is  offered  and  received. 

Under  the  provisions  of  the  Corporation  Tax  Act  (L.  1880,  chap.  542), 
added  by  the  'amendment  of  1889  (L.  1889,  chap.  463),  giving  to  the  State 
Comptroller  power  to  review  and  adjust  any  account  theretofore  settled  against 
a  corporation  for  taxes  arising  under  the  act,  and  authorizing  a  review  by 
certiorari  of  the  action  of  the  Comptroller,  relief  may  be  given  as  provided 
where  a  tax  has  been  imposed  upon  and  paid  by  a  corporation  which  was 
exempt  from  any  taxation  under  the  act.  People  ex  rel.  Edison  El.  II.  Co.  v. 
Wemple,  141  N".  Y.  471. 

Where,  on  certiorari  to  review  the  determination  of  the  State  Comptroller 
in  assessing  a  corporation,  it  is  not  entirely  clear  from  the  evidence  whether 
an  equity  in  certain  property  admitted  to  belong  to  the  corporation  should  not 
be  added  to  the  value  of  its  capital  stock,  the  doubt  will  be  resolved  against 
the  relator,  and  it  will  be  made  to  suffer  the  consequences.  People  ex  rel. 
Lorena  Co.  v,  Morgan,  55  App.  Div.  265,  66  Supp.  823. 


TAX  LAW,  SPECIAL  PROCEEDINGS  UNDER. 

Article.  '■ 

I.   SUPPLEMENTARY  PROCEEDINGS  TO  COLLECT  TAX.      §  299,  1988. 

§  ^^^'  ^Wplementary  proceedings  to  collect  tax,  1988. 
II.   PERSONAL  TAXES,  HOW  ENFORCED  OR  CANCELED.     8S  301    302    N   Y 

City  Charter,  §§  926-934,  1991.  '        '      '      ' 

§  301.  Dismissal  of  suits  or  proceedings,  1991. 

§  302.   Cancellation  of  personal  tax  where  it   is  void  for  want  of  juris- 
diction, 1991. 

III.  MISCELLANEOUS   PROVISIONS   RELATIVE  TO   COLLECTION  OF  TAXES 

§§  297,  298,  300,  303,-307,  1992. 
§  297.  When  county  court  may  apportion  tax,  1992. 
§  298.  Application  to  county  court  where  taxpayer  has  removed  from  the 

county,  1992. 
§  300.    No  fine  or  imprisonment  for  non-payment  of  tax,  1992. 
§  303.   Power  of  county  court  when  collector  fails  to  pay  over,  1992. 
§  304.  Payment  of  moneys  collected,  1993. 
§  305.   Collection  of  deficiency  from  collector's  bondsmen,  1993. 
§  306.   Attorney-General  to  bring  action  for  sequestration,  1993. 
§  307.  Settlement  of  conflicting  claims  to  surplus  of  tax  sale   1993 

IV.  APPLICATION  TO   COUNTY  COURT  TO  REFUND  TAX.      County    Law 

§  16,  1994. 
§  16.   Correction  of  assessments,  and  returning  and  refunding  of  illeaal 
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297.  When  county  court  may  apportion  tax 3       1992 

298.  Application  to  county  court  where  taxpayer  has  removed  from  the  county 3  1992 

299.  Supplementary  proceedings  to  collect  tax 1  iggg 

300.  No  fine  or  imprisonment  for  non-payment  of  tax 3  1992 

301.  Dismissal  of  suits  or  proceedings 2  1991 

302.  Cancellation  of  personal  tax  where  it  is  void  for  want  of  jurisdiction 2  1991 

303.  Power  of  county  court  when  collector  fails  to  pay  over 3  1992 

304.  Payment  of  moneys  collected 3  1993 

305.  Collection  of  deficiency  from  collector's  bondsmen 3  I993 

306.  Attorney-General  to  bring  action  for  sequestration 3  1993 

307.  Settlement  of  conflicting  claims  to  surplus  of  tax  sale 3  1993 

16.  County  Law.     Correction  of  assessments,  and  returning  and  refunding  of  illegal  taxes  4  1994 

PRECEDENTS. 

Order 4  2004 

Order  to  show  cause 4  2004 

Petition 4  1999 

The  Tax  Law,  article  13  (Cons.  Stats.),  provides  for  the  review  by  certio- 
rari of  assessments  of  real  and  personal  property  made  by  local  assessors  and 
of  .assessments  of  special  franchises  by  the  State  Board  of  Tax  Commissioners ; 
also,  for  review  in  the  same  manner  of  the  determination  of  the  Comptroller 
on  revision  of  taxes  on  corporations.  These  topics  are  treated  under  the  titles 
Vol.  11  —  62  [1987] 
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"  Certiorari  to  Eeview  Assessment "  and  "  Certiorari  to  Review  Corporatioa 
Tax."  This  title  treats  of  the  remaining  parts  of  article  13,  of  the  city 
charter  of  New  York,  and  section  16  of  the  County  Law. 

ARTICLE  I. 

SUPPLEMENTARY   PROCEEDINGS  TO   COLLECT   TAX.     §   299. 
§  299   (Formerly   §   259).     Supplementary  proceedings  to  collect  tax. 

If  a  tax  exceeding  ten  dollars  in  amount  levied  against  a  person  or  corporation  is  returned 
by  the  proper  collector  uncollected  for  want  of  personal  property  out  of  which  to  collect  the 
same,  the  supervisor  of  the  town  or  ward,  or  the  county  treasurer  or  the  president  of  the 
village,  if  it  is  a  village  tax,  may,  within  one  year  thereafter,  apply  to  the  court  for  the 
institution  of  proceedings  supplementary  to  execution,  as  upon  a  judgment  docketed  in  such 
county,  for  the  purpose  of  collecting  such  tax  and  fees,  with  interest  thereon  from  the  fif- 
teenth day  of  February  after  the  levy  thereof.  Such  proceedings  may  be  taken  against  a 
corporation,  and  the  same  proceedings  may  thereupon  be  had  in  all  respects  for  the  collection 
of  such  tax  as  for  the  collection  of  a.  judgment  by  proceedings  supplementary  to  execution 
thereon  against  a  natural  person,  and  the  same  costs  and  disbursements  may  be  allowed 
against  the  person  or  corporation  examined  as  in  such  supplementary  proceedings,  but 
none  shall  be  allowed  in  his  or  its  favor.  The  tax,  if  collected  in  such  proceedings,  shall 
be  paid  to  the  county  treasurer  or  to  the  supervisor  of  the  town,  and  if  a  village  tax,  to  the 
treasurer  of  the  village.  The  costs  and  disbursements  collected  shall  belong  to  the  party 
instituting  the  proceedings^  and  shall  be  applied  to  the  payment  of  the  expense  of  such  pro- 
ceeding. The  president  of  a  village  and  a  county  treasurer  shall  have  no  compensation  for 
any  such  proceeding.  A  supervisor  shall  have  no  other  compensation  except  his  per  diem 
pay  for  time  necessarily  spent  in  the  proceeding. 

In  an  application  for  an  order  requiring  a  resident  of  the  county  against 
whom  taxes  exceeding  in  amount  $10  had  been  returned  by  the  collector 
unpaid  to  appear  and  be  examined  concerning  his  property,  the  afBdavit  need 
only  allege  facts  set  up  in  the  section,  and  need  not  allege  facts  sufficient  to 
show  that  the  assessors  or  supervisors  had  jurisdiction  to  impose  the  tax  in 
question.    Matter  of  Conhlin,  36  Hun,  588. 

Tt  was  held,  in  Bailey  v.  Buell,  59  Barb.  158,  where  proceedings  had  been 
commenced  under  a  like  statute  and  a  taxpayer  had  been  ordered  by  the  county 
judge  to  pay  the  tax,  that  the  payment  "  was  not  in  any  just  or  legal  sense  a 
voluntary  payment."  This  was  reversed  in  50  N.  Y.  663.  See  Drake  v. 
ShurtUff,  24  Hun,  422,  upon  the  power  of  the  County  Court  to  order  such 
payment,  and  as  to  whether  such  payment  is  voluntary  or  can  be  recovered 
back. 

It  is  competent  for  a  person  against  whom  supplementary  proceedings  have 
been  instituted  for  the  collection  of  taxes,  ex  -parte,  to  move  for  a  dissolution 
of  the  order  for  his  appearance  and  examination  on  the  ground  that  it  was 
improvidently  granted,  and  where  such  motion  and  the  question  as  to  whether 
the  party  proceeded  against  was  a  resident  of  the  county  was  in  issue,  held, 
that  the  question  was  reviewable  in  the  Court  of  Appeals.  Bassett  v.  Wheeler, 
84  IST.  Y.  466. 
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In  the  proceedings  under  this  statute  it  appeared  that  the  taxpayer  was  the 
owner  of  the  land  assessed  and  the  only  person  bearing  that  name  who  resided 
in  the  county.  The  assessors  testified  that  the  taxpayer  was  shown  the  assess- 
ment-roll and  that  he  admitted  the  assessment  against  his  land  was  correct; 
held,  that  the  taxpayer  could  not  claim  that  he  was  misled  by  the  addition  of 
the  word  "  Est."  to  his  name  on  the  roll.  In  re  Hartshorn,  17  Supp.  567,  44 
St.  Rep.  16. 

In  a  proceeding  to  collect  a  tax  assessed  upon  real  estate,  where  the  tax- 
payer has  been  ordered  to  appear  before  the  county  judge  for  examination, 
he  cannot  show  that  he  has  sufficient  personal  property  out  of  which  the  col- 
lector could  make  taxes.  But  if  he  wishes  to  rely  upon  that  defense  he  should 
make  a  motion  to  vacate  the  order  after  notice  based  upon  affidavits  showing 
facts  upon  which  he  relies.    In  re  Hartshorn,  17  Supp.  567,  44  St.  Rep.  16. 

Chapter  79  of  the  Laws  of  1898  provides:  "  That  neglect  or  refusal  to  pay 
taxes  shall  not  be  punishable  as  a  contempt  or  as  misconduct,  and  that  no  fine 
shall  be  imposed  for  such  non-payment,  nor  any  person  be  imprisoned  or  other- 
wise punishable  on  account  of  such  non-payment  of  any  tax  or  of  any  fine 
imposed  for  refusal  to  pay  such  taxes.  Provided  that  the  act  shall  not  apply 
to  proceedings  supplementary  to  execution  upon  a  judgment  recovered  for 
taxes." 

An  order  directing  the  treasurer  of  a  corporation  to  appear  before  a  referee 
to  be  examined  concerning  its  property  in  a  supplementary  proceeding  under 
section  259  of  the  Tax  Law  (L.  1896,  chap.  908),  for  the  collection  of  a  tax 
levied  upon  the  personal  property  of  the  corporation,  cannot  be  vacated  upon 
the  ground  that  the  assessment  upon  which  the  tax  was  levied  was  excessive  in 
amount  where  the  corporation  did  not  present  such  objection  at  the  time  an 
opportunity  for  reviewing  assessments  was  given,  and  the  assessment  was  made 
and  the  tax  levied  without  any  objection  by  the  corporation;  nor  can  it  be 
vacated  upon  the  ground  that  the  warrant  issued  by  the  county  treasurer  for 
the  collection  of  the  tax  was  void  and  the  subsequent  proceedings,  therefore, 
void  for  the  reason  that  the  warrant  directed  the  collector  to  collect  the  tax 
with  6  per  cent,  additional  besides  his  fees,  whereas  the  charter  of  the  city 
in  which  the  tax  was  assessed  and  levied  authorized  him  to  collect  5  per  cent. 
and  interest  at  the  rate  of  12  per  cent,  per  annum  additional,  where  the  col- 
lector did  not  collect  the  tax  because  the  corporation  refused  to  pay  it,  not 
because  of  the  error  of  the  county  treasurer,  but  upon  the  ground  that  the  tax 
was  excessive  in  amount,  an  objection  that  was  then  untenable.  Matter  of 
Adler  &  Co.,  174  K  T.  287,  afFg  76  App.  Div.  571,  78  Supp.  690. 

An  order  made  under  section  259  of  the  Tax  Law  for  the  examination  of 
an  incorporated  water  company  upon  its  failure  to  pay  village  taxes  levied 
upon  its  property  within  the  corporate  limits  cannot  be  vacated  by  an  order 
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made  upon  affidavits  where  tlie  assessment  is  not  claimed  to  be  illegal  in  the 
technical  or  statutory  sense,  because  made  irregularly  or  without  regard  to  the 
forms  and  procedure  prescribed  by  law,  and  where  the  claim  for  relief  rests 
upon  the  injustice  of  including  therein  an  assessment  against  the  water  com- 
pany for  the  maintenance  of  a  municipal  water  system.  The  determination 
of  the  question  involYcd  depends  upon  questions  both  of  law  and  fact,  which 
should  be  determined  in  an  equitable  action,  wherein  the  equities  of  the  par- 
ties will  be  determined  more  completely.  Matter  of  Beauty  Spring  Water  Co., 
198  N.  Y.  413,  affg  134  App.  Div.  17,  118  Supp.  659. 

Under  the  charter  of  the  city  of  Rochester  (L.  1861,  chap.  143,  as  amd.), 
no  formal  return  by  the  collector  of  the  warrant  issued  for  the  collection  of 
a  tax  is  necessary,  and  its  return  to  the  county  treasurer  uncollected,  together 
with  a  tax  bill  directed  to  the  alleged  delinquent,  upon  which  was  the  notation 
"  not  pay,"  although  there  is  nothing  of  record  to  show  that  the  notation  was 
actually  made  by  the  collector,  is  a  sufficient  return  of  the  non-payment  of  the 
tax  to  warrant  the  institution  of  supplementary  proceedings  in  aid  of  its 
collection.  Matter  of  Veith,  165  IST.  Y.  204,  rev'g  53  App.  Div.  650,  66 
Supp.  1132. 

Section  259  of  the  Tax  Law  (L.  1896,  chap.  908),  authorizing  the  institu- 
tion of  supplementary  proceedings  for  the  collection  of  a  tax  exceeding  $10 
land  returned  uncollected  for  want  of  personal  property  out  of  which  to  collect 
the  same,  is  applicable  to  personal  taxes  levied  in  the  county  of  ISTew  York. 

It  seems  that  the  proceeding  may  properly  be  instituted  by  the  chamberlain 
of  the  city  of  New  York  in  his  capacity  as  chamberlain  and  as  county  treas- 
urer of  the  county  of  New  York.  Matter  of  Gould,  75  App.  Div.  576,  78 
Supp.  381. 

The  provision  of  section  259  of  the  Tax  Law  (L.  1896,  chap.  908),  exempt- 
ing a  county  treasurer  from  the  payment  of  costs  in  supplementary  proceed- 
ings instituted  by  him  for  the  collection  of  a  tax,  only  applies  to  the  original 
proceedings  and  does  not  apply  to  an  unsuccessful  appeal  taken  by  the  county 
treasurer  from  an  order  dismissing  the  supplementary  proceedings. 

Section  255  of  the  Tax  Law,  which  provides:  "An  'appeal  may  be  taken  by 
either  party  from  an  order,  judgment,  or  determination  under  this  article  as 
from  an  order,  and  it  shall  be  heard  and  determined  in  like  manner  as  appeals 
in  the  Supreme  Court  from  orders,"  is  applicable  to  an  appeal  from  an  order 
dismissing  such  supplementary  proceedings,  and  under  this  section  costs  upon 
the  appeal  should  be  awarded  against  the  county  treasurer  as  upon  an  appeal 
from  an  order  in  accordance  with  section  3239  of  the  Code  of  Civil  Procedure, 
•and  not  as  upon  an  appeal  in  a  special  proceeding  under  section  3240  of  that 
Code.    Matter  of  Pryor,  67  App.  Div.  316,  73  Supp.  961. 


1991 

ARTICLE  11. 

PERSONAL  TAXES,  HOW  ENFORCED  OR  CANCELED.     Tax  Law,  §i§  301,  302;   N.  Y. 

City  Charter,  §§  92G-934. 
§  301.  Dismissal  of  suits  or  proceedings,  1991. 
§  302.  Cancellation  of  personal  tax  where  it  is  void  for  want  of  jurisdiction,  1991. 

§  301  (Formerly  §  259a).    Dismissal  of  suits  or  proceedings. 

Where  the  person  or  corporation  against  whom  a  proceeding  or  suit  is  brought  to  collect 
a  personal  tax  in  arrears  is  unable  for  want  of  property  to  pay  the  tax  in  whole  or  in  part, 
or  where  for  other  reasons  upon  the  facts  as  they  existed  either  before  or  after  the  assess- 
ment was  made,  it  appears  to  the  court  just  that  said  tax  should  not  be  paid,  the  court  may 
dismiss  such  suit  or  proceeding  absolutely,  without  costs,  or  on  payment  of  such  part  of 
the  tax  as  may  be  just  or  on  payment  of  costs,  and  may  direct  the  cancellation  or  reduction 
of  the  tax. 

§  302  (Formerly  §  259b).    Cancellation  of  personal  tax  where  it  is  void  for  want  of  juris- 
diction. 

If  a  personal  tax,  levied  against  a  person  or  corporation,  is  void  for  want  of  jurisdiction 
of  such  person  or  corporation  and  has  been  returned  by  the  proper  collector  *uncollectaWe 
for  want  of  personal  property  out  of  which  to  coUect  the  same,  the  person  or  corporation 
against  whom  the  said  tax  was  levied  may  then  apply  to  the  supreme  or  county  court  in  the 
county  in  which  is  located  the  tax  district  where  said  tax  was  levied,  for  an  order  cancelling 
the  said  tax,  and  upon  notice  to  the  president  of  the  village,  county  treasurer,  supervisor  of 
the  town  or,  in  the  case  of  a  city,  upon  notice  to  its  attorney  or  to  the  corporation  counsel, 
and  upon  satisfactory  proof  by  affidavit,  the  court  shall  make  an  order  directing  the  can- 
cellation of  said  tax  from  the  assessment-roll  by  the  county  treasurer,  comptroller,  or  other 
officer  in  whose  custody  and  control  the  said  roll  may  be. 

The  New  York  city  charter  contains  provisions  for  collection  of  personal 
taxes  by  distress  and  sale  and  prescribes  the  manner  of  sale,  duties  of  corpo- 
ration counsel,  and  for  procedure  where  such  tax  is  not  collectible.  Sections 
926-934. 

A  'tax  on  personal  estate  levied  against  a  non-resident  is  not  a  tax  against 
the  person  but  upon  property  within  tho  State;  and  it  cannot  be  canceled, 
upon  proof  that  the  tax  has  been  found  uncollectible  for  want  of  personal 
property,  under  section  259b  (now  §  302)  of  the  Tax  Law.  Matter  of  Adams, 
60  Misc.  333,  113  Supp.  293 ;  afF'd,  129  App.  Div.  511,  195  N.  Y.  529. 

The  power  conferred  by  Tax  Law,  section  259a,  to  dismisa  an  action 
brought  to  recover  the  amount  of  a  tax  upon  personal  property  was  not  in- 
tended to  afford  an  additional  remedy  by  way  of  review  of  the  legality  of  the 
assessment  where  the  defendant  has  suffered  the  time  within  which  certiorari 
proceedings  might  have  been  instituted  to  elapse.  City  of  N.  Y.  v.  Assurance 
Co.  of  America,  113  K  Y.  Supp.  419,  129  App.  Div.  904. 

In  an  action  to  recover  a  tax  levied  on  personal  property  in  the  borough 
of  Manhattan  the  defendant  is  not  restricted  to  the  defense  specified  in  section 
934  of  the  city  charter,  for  the  provisions  of  section  259  a  of  the  Tax  Law  are 
applicable  to  the  city  of  ISTew  York,  and  provide  that  where  it  appears  to  the 
court  just  that  a  tax  should  not  be  paid,  it  may  dismiss  the  suit  on  the  payment 
of  such  part  of  the  tax  as  may  be  just,  or  on  the  payment  of  costs.  City  of 
N.  Y.  v.  Halsey,  132  App.  Div.  192,  116  Supp.  947. 

*  So  in  original. 
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ARTICLE  III. 

MISCELLANEOUS  PROVISIONS  RELATIVE  TO  COLLECTION  OF  TAXES. 
§§  297,  298,  300,  303-307. 

§  297.  When  county  court  may  apportion  tax,  1992. 

§  298.  Application   to  county  court  where  taxpayer  has  removed  from  the  county, 

1992. 

§  300.  No  fine  or  imprisonment  for  non-payment  of  tax,  1992. 

§  303.  Power  of  county  court  when  collector  fails  to  pay  over,  1992 

§  304.  Payment  of  moneys  collected,  1993. 

§  305.  Collection  of  deficiency  from  collector's  bondsmen,  1993. 

§306.  Attorney-General  to  bring  actio7i  for  sequestration,  1993. 

§  307.  Settlement  of  confiicting  claims  to  surplus  of  tax  sale,  1993. 

§  297   (Formerly   §   257).     When  county  court  may  apportion  tax. 

When  the  premises  of  one  person  shall  have  heen  wrongfully  assessed  and  taxed  in  with 
the  premises  of  another,  the  person  aggrieved  thereby  may,  upon  application  to  the  county 
court  of  the  county  in  vifhich  the  property  is  situated,  on  petition  duly  verified,  and  on 
eight  days'  notice  to  the  assessors  of  the  tovi^n  in  which  the  premises  are  situated,  and  to 
the  party  whose  premises  are  included  in  such  wrongful  assessment,  have  such  assessment 
and  tax  apportioned  by  such  county  court.  The  county  court  shall  take  such  evidence  as 
may  be  necessary  to  determine  the  facts,  and  shall  fix  and  specify  the  amount  of  the 
assessment  and  tax  properly  chargeable  to  the  petitioner's  property,  and  to  the  other  party 
chargeable  therewith.  The  collector  of  the  town,  upon  receiving  a  copy  of  the  order  of  the 
county  court,  shall  forthwith  change  the  assessment  roll  and  tax  to  conform  to  such  order, 
and  shall  receive  the  amount  apportioned  upon  the  premises  of  the  petitioner  in  full  for  the 
tax  upon  such  property. 

§  298   (Formerly  §  258).     Application  to  county  court  where  taxpayer  has  removed  from  the 
county. 

If  it  shall  satisfactorily  appear  by  affidavit  to  the  county  court  of  any  county  that  a  tax 
legally  levied  therein,  except  upon  real  property  of  non-residents,  cannot  be  collected 
because  of  the  removal  of  the  person  taxed  to  any  other  county  of  the  State,  such  court 
shall,  upon  application  of  the  collector  of  any  tax  district  or  of  the  county  treasurer  of 
the  county,  grant  an  order,  directed  to  the  sheriff  of  the  county  where  such  person  may  be, 
to  collect  the  same  out  of  his  personal  property,  with  interest  at  the  rate  of  eight  per 
centum  per  annum  from  the  date  of  said  order.  Such  order  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  in  which  it  is  granted,  and  a  certified  copy  thereof  delivered  to 
the  constable  or  sheriff  of  the  county  where  the  person  liable  for  the  tax  may  be,  and  such 
constable  or  sheriff,  on  receiving  the  same,  shall  execute  it,  and  make  a,  like  return  and  be 
entitled  to  the  same  fees  and  subject  to  the  same  liabilities  and  penalties  for  neglect  as 
upon  execution  from  any  court  of  record.  The  sheriff  receiving  such  moneys  shall  pay  the 
same  to  the  county  treasurer  of  the  county  where  it  was  levied,  to  the  credit  of  the  town 
in  which  it  was  assessed.  This  provision  shall  also  apply  to  taxes  levied  upon  rents 
reserved  as  upon  personal  property  where  such  taxes  remain  unpaid. 
§  300.     No  fine  or  imprisonment  for  non-payment  of  tax. 

Neglect  or  refusal  to  pay  any  tax  shall  not  be  punishable  as  a  contempt  or  as  miscon- 
duct ;  and  no  fines  shall  be  imposed  for  such  non-payment,  nor  shall  any  person  be  im- 
prisoned or  otherwise  punishable  on  account  of  non-payment  of  any  tax,  or  of  any  fine 
imposed  for  refusal  or  neglect  to  pay  such  tax.  This  section  shall  not  apply  to  proceedings 
supplementary  to  execution  upon  judgments  recovered  for  taxes. 
§  303  (Formerly  §  260).     Power  of  county  court  when  collector  fails  to  pay  over. 

If  any  collector  shall  neglect  or  refuse  to  pay  over  the  moneys  collected  by  him,  to  any 
of  the  persons  to  whom  he  is  required  to  pay  the  same  by  his  warrant,  or  to  account  for 
the  same  as  unpaid,  the  county  court,  on  proof  of  such  fact  by  affidavit,  on  application  of 
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the  county  treasurer,  shall  make  an  order  directed  to  the  sheriff  of  the  county,  command- 
ing him  to  levy  such  sum  as  shall  remain  unpaid  by  such  collector  out  of  his  property,  per- 
sonal and  real,  and  pay  the  same  to  the  county  treasurer,  within  sixty  days  from  the  date 
of  such  order.  The  sheriff  shall  cause  the  same  to  be  executed,  and  pay  to  the  county 
treasurer  the  money  levied  by  virtue  thereof,  deducting  for  his  fees  the  same  compensation 
that  the  collector  would  have  been  entitled  to  retain.  If  the  whole  sum  due  from  the  col- 
lector, or  if  a  part  only,  or  if  no  part  thereof,  shall  be  collected,  the  sheriff  shall  state  the 
fact  in  his  return,  which  shall  be  made  as  in  the  case  of  an  execution,  and  the  county 
treasurer  shall  give  notice  to  the  supervisor  of  the  town,  city  or  division  thereof,  of  any 
amount  which  may  remain  due  from  such  collector.  If  the  sheriff  shall  neglect  to  execute 
the  order  or  to  pay  over  the  money  collected  thereon,  within  the  time  limited  thereby, 
he  shall  be  liable  therefor  as  in  case  of  an  execution,  and  the  county  treasurer  shall  imme- 
diately prosecute  such  sheriff  and  his  sureties  for  the  sum  due  from  him,  which  sum  when 
collected  shall  be  paid  into  the  coimty  treasurer. 
§  304  (Formerly  §  261).    Payment  of  moneys  collected. 

The  covmty  treasurer  shall  pay  over  the  moneys  received  from  the  sheriff  upon  such 
order  in  the  manner  directed  by  the  warrant  to  the  collector.  If  the  whole  amount  of 
moneys  due  from  the  collector  shall  not  be  collected  on  such  warrant,  or  otherwise,  the 
county  treasurer  shall  first  retain  the  amount  which  ought  to  have  been  paid  to  him  before 
making  any  payment  to  the  town  officers. 
§  305  (Formerly  §  262).    Collection  of  deficiency  from  collector's  bondsmen. 

If  it  appears  that  the  whole  or  any  part  of  the  moneys  due  from  the  collector  has  not 
been  thus  collected,  the  county  treasurer  shall  forthwith  give  notice  to  the  supervisors  of 
the  town  or  ward  of  the  amount  still  due  from  such  collector.  The  supervisors  shall  forth- 
with cause  the  undertaking  of  the  collector  to  be  prosecuted,  and  shall  be  entitled  to 
recover  thereon  the  sum  due  from  the  collector  with  costs  of  the  action.  The  moneys 
received  shall  be  applied  and  paid  by  the  supervisor  in  the  same  manner  as  they  should 
have  been  by  the  collector. 
§  306  (Formerly  §  263).    Attorney-General  to  bring  action  for  sequestration. 

It  shall  be  the  duty  of  the  attorney-general,  on  being  informed  by  the  comptroller  or  by 
the  county  treasurer  of  any  county  that  any  incorporated  company  refuses  or  neglects  to 
pay  the  taxes  imposed  upon  it,  pursuant  to  articles  one  and  two  of  this  chapter,  to  bring 
an  action  in  the  supreme  court  for  the  sequestration  of  the  property  of  such  corporation 
and  the  court  may  so  sequestrate  the  property  of  such  corporation  for  the  purpose  of 
satisfying  taxes  in  arrears,  with  the  costs  of  prosecution  and  may,  also,  in  its  discretion, 
enjoin  such  corporation,  and  further  proceedings  under  its  charter  until  such  tax  and  the 
costs  incurred  in  the  action  shall  be  paid.  The  attorney-general  may  recover  such  tax  with 
costs  from  such  delinquent  corporation  by  action  in  any  court  of  record. 
§  307  (Formerly  §  264).    Settlement  of  conflicting  claims  to  surplus  of  tax  sale. 

Whenever  a  surplus  from  the  sale  of  any  property  for  unpaid  taxes  in  the  hands  of  the 
supervisor  of  a  town  shall  be  claimed  by  any  person  other  than  the  person  for  whose  tax 
such  property  was  sold,  and  such  claim  shall  not  be  settled  by  a  stipulation  filed  with  the 
supervisor,  as  provided  by  this  chapter,  such  claimant  may  maintain  an  action  against  such 
person,  or  such  person  may  maintain  an  action  against  such  claimant,  to  recover  such 
money  and,  for  the  purposes  of  such  action,  the  defendant  shall  be  deemed  to  be  in  posses- 
sion of  the  surplus  in  the  hands  of  the  supervisor.  Upon  the  production  of  a  certified  copy 
of  a  final  judgment,  rendered  in  favor  of  either  party,  the  supervisor  shall  pay  such  surplus 
to  the  party  recovering  the  same.  No  other  cause  of  action  shall  be  joined,  nor  any 
set-off  or  counterclaim  be  allowed  in  an  action  brought  pursuant  to  this  section,  and  if  an 
execution  issue  on  a  judgment  rendered  in  such  action,  it  shall  direct  that  the  costs  only 
of  such  judgment  be  levied  thereon. 

Section  260  (now  §  303)  is  a  substantial  revision  of  the  statute  as  it  stood, 
except  that  it  renders  it  necessary  that  the  County  Court  shall,  upon  applica- 
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tion  of  the  county  treasurer,  make  an  order  directing  the  sheriff  to  collect  the 
moneys  remaining  unpaid  from  the  collector  upon  proof  being  made  by  aiS- 
davit.  Under  the  former  statute  the  county  treasurer  issued  a  warrant  for 
their  collection  without  any  ajction  on  the  part  of  the  court.  The  act  requires  the 
county  treasurer  to  issue  warrant  against  a  delinquent  town  collector  under 
section  206.  This  is  directory  only,  and  the  issuance  of  a  warrant  after  the 
expiration  of  that  time  is  valid  as  the  foundation  of  an  action  against  the  col- 
lector's sureties.  It  seems  that  the  issuance  and  return  of  the  warrant  by  the 
county  treasurer  is  a  condition  precedent  to  the  maintenance  of  a  suit  by  the 
supervisors  against  a  collector  or  his  sureties  on  his  official  bond.  Looney  v. 
Hughes,  26  N.  Y.  514. 

ARTICLE  IV. 
APPLICATION  TO  COUNTY  COURT  TO  REFUND'  TAX.     County  Law,  §  16. 
§  16.    Correction  of  assessments,  and  returning  and  sefunding  of  illegal  taxes. 

Any  such  board  may  correct  any  manifest  clerical  or  other  error  in  any  assessment  or 
returns  made  by  any  one  or  more  town  oflSeers  to  such  board,  or  which  may  or  shall  have 
properly  come  before  such  board  for  its  action,  confirmation,  or  review;  and  cause  to  be 
refunded  to  any  person  the  amount  collected  from  him  of  any  tax  illegally  or  improperly 
assessed  or  levied,  and  upon  the  order  of  the  county  court,  it  shall  refund  any  such  tax. 
In  raising  the  amount  so  refunded  or  neeessajy  to  supply  the  deficiency  caused  by  the 
correction  of  any  error  in  such  assessment,  such  board  shall  in  the  same  or  next  ensuing 
tax  levy,  adjust  and  apportion  such  amount  upon  the  property  of  the  several  towns  and 
wards  of  the  county  as  shall  be  just,  taking  into  consideration  the  portion  of  the  State,, 
county,  town,  and  ward  included  therein,  and  the  extent  to  which  such  town  or  ward  has- 
been  benefited  thereby.  Such  board  shall  ascertain,  fix,  and  determine  the  amount  to  which 
any  person  or  corporation  is  equitably  entitled  to  receive  back  from  any  town  for  taxes 
paid  while  the  boundary  line  between  the  towns  was  in  dispute  and  cause  the  same  to  be 
levied  and  collected. 

It  is  said  in  Matter  of  Gilloren,  16  Misc.  130,  that  the  statute  as  it  now 
stands  is  a  revision  of  the  statutes  previously  existing,  and  has  been  upon  the 
statute  books  in  substantially  the  same  form  for  more  than  twenty-five  years ; 
that  its  construction  and  application  has  long  been  the  subject  of  contention 
in  the  courts  and  that  the  decisions  are  not  entirely  harmonious.  It  finds 
place  in  this  work  for  the  reason  that  the  tax,  or  any  improper  assessment  or 
levy,  can  only  be  reviewed  upon  an  order  of  the  County  Court.  It  is,  there- 
fore, a  matter  of  procedure  in  the  courts  and  a  special  proceeding.  In  Matter 
of  Buffalo  Mutual  Gas  Light  Co.,  144  N.  Y.  228,  it  was  held  that  the  county 
judge  has  no  authority  or  control  over  the  action  of  the  assessors  or  other 
officers  or  bodies  empowered  to  make  assessments  and  to  levy  and  make  assess- 
ments, except  such  as  is  expressly  given  by  statute.  The  only  power  given  to 
that  court  by  section  16  of  the  County  Law  is  to  direct  the  refunding  of 
illegal  taxes  that  had  been  paid.  This  does  not  carry  with  it  by  implication 
the  power  to  cancel  taxes  before  their  payment,  or  to  restrain  their  collection. 
It  was  held  that  an  order  of  the  county  judge  was  void  which  directed  the 
board  of  supervisors  of  a  county  to  cancel  taxes  illegally  imposed  upon  a  cor- 
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poration  by  action  of  the  board  in  extending  taxes  for  State  purposes,  and  for 
the  assessment  of  which  the  corporation  was  not  liable,  and  restraining  their 
collection.  It  seems  that  no  application  was  made  for  the  correction  of  the 
error  and  no  correction  made  while  the  board  was  in  session;  therefore,  its 
power  was  ended  and  could  not  be  called  into  action  again  until  the  payment 
of  the  taxes,  and  that  until  application  to  have  it  refunded  had  been  made  to 
the  board,  the  County  Court  had  no  power  to  make  an  order  on  the  subject. 

This  case  lays  down  (the  true  meaning  and  application  of  the  statute  and 
discusses  it  very  fully. 

The  provisions  of  section  16  of  the  County  Law  were  intended  for  the  bene- 
fit of  a  party  who  pays  illegal  taxes  voluntarily  as  well  as  one  who  pays  under 
duress,  and  it  is  a  general  provision  for  the  benefit  of  any  one  from  whom 
illegal  taxes  have  been  collected.  The  application  of  a  taxpayer  for  a  review 
of  illegal  'taxes  paid  by  him  is  informal  and  not  governed  by  any  established 
rules  of  procedure.  All  that  is  required  to  be  shown  is  that  the  county  through 
its  proper  officers  has  collected  from  the  party  the  tax  illegally  or  improperly 
assessed  or  levied.  Matter  of  Adams  v.  Supervisors,  154  IST.  Y.  619,  aff'g  18 
App.  Div.  415. 

A  mere  volunteer,  having  no  interest  in  the  property,  who  pays  State  and 
county  taxes  upon  assessments  of  real  property  void  on  their  face,  without  any 
effort  having  been  made  to  collect  them,  is  not  entitled  to  have  the  same  re- 
funded upon  an  application  in  his  own  name,  under  section  16  of  the  County 
Law  (L.  1892,  chap.  686),  as  the  section  does  not  apply  to  taxes  voluntarily 
paid,  but  to  those  collected  under  compulsion  of  law.  Matter  of  McCue  v. 
Supervisors,  162  N.  Y.  235,  aff'g  45  App.  Div.  406. 

In  Matter  of  Application  of  Melissa  Gardner  et  al-,  167  N.  Y.,  621,  the 
order  was  affirmed  upon  the  opinion  in  the  case  of  Matter  of  McCv^  v.  Bd,  of 
Supervisors,  162  N.  Y.  235,  and  in  so  far  as  that  case  may  appear  to  be  in 
conflict  with  certain  expressions  of  opinion  in  Matter  of  Adams  v.  Bd.  of 
Supervisors,  154  N.  Y.  619,  the  latter  was  overruled. 

An  order  of  the  County  Court  granted  on  notice  to  the  board  of  supervisors, 
recommending  the  board  to  correct  an  erroneous  assessment  and  to  refund  to 
the  party  assessed  the  amount  erroneously  assessed,  is  mandatory,  and  upon 
failure  of  the  board  to  appeal  has  the  same  legal  effect  as  a  judgment.  Man- 
damus will  lie  against  the  board  in  case  of  refusal  to  comply  therewith.  Peo- 
ple ex  rel.  Pells  v.  Bd.  of  Supervisors,  65  N.  Y.  300,  reVg  63  Barb.  83. 

In  Matter  of  Hermance,  71  N.  Y.  481,  it  is  said  that  the  statute  was  not  in- 
tended to  and  does  not  subject  all  assessments  to  review  or  permit  corrections 
of  all  errors,  but  simply  of  those  which  are  "  manifest,"  i.  e.,  apparent  by  an 
examination  of  the  assessment-roll  or  not  needing  extrinsic  evidence  to  make 
.that  fact  clear  ,•  some  error  of  form  in  the  assessment-roll,  not  an  error  of  the 
assessors  in  making  it,  nor  any  substantial  error  of  judgment  or  of  law. 
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In  that  case  it  was  also  held  that  the  County  Court  had  no  power  under  the 
amendatory  act  to  order  a  board  of  supervisors  to  refund  taxes  paid  by  the 
applicant,  alleged  to  have  been  illegally  assessed.  Distinguishing  and  limiting 
People  ex  rel.  Pells  v.  Supervisors,  65  N.  Y.  300, 

This  was  followed  by  the  Matter  of  N.  Y.  Catholic  Protectory,  77  N.  Y. 
342,  holding  that  under  a  similar  statute,  where  a  tax,  clearly  illegal,  had  been 
collected,  the  County  Court  has  power  to  order  the  board  of  supervisors  to  re- 
fund the  amount  so  collected;  that  it  is  not  essential  to  the  exercise  of  this 
power  that  the  assessment  shall  have  first  been  -adjudged  illegal  by  some  com- 
petent tribunal.  Overruling  In  re  Hudson  City  Sav.  Inst.,  5  Hun,  612,  dist'g 
and  limiting  Matter  of  Hermance  v.  Supervisors,  71  N.  Y.  481. 

In  William  v.  Bd.  of  Supervisors  of  Wayne  County,  78  JST.  Y.  561,  it  is 
held  that  where  an  assessment  was  made  upon  property  which  by  law  is  exempt 
from  taxation,  it  is  illegal,  and  the  County  Court  has  power  under  this  statute 
to  order  the  supervisors  to  refund  the  amount  of  tax  so  illegally  assessed. 
Keversing  14  Hun,  343,  where  cases  are  cited  and  followed,  Matter  of  Gil- 
loreti,  16  Misc.  130. 

In  the  Matter  of  the  Application  of  Harris  v.  Supervisors,  33  Hun,  279,  it 
was  held  that  an  application  for  a  review  of  taxes  illegally  and  improperly 
assessed  and  levied  is  an  order  made  in  a  special  proceeding  'and  as  such  is 
reviewable  upon  appeal  under  section  3257  of  the  Code.  It  is  said  that  the 
act  refers  to  the  tax  itself  rather  than  to  the  method  of  mating  the  assessment 
or  levy,  and  to  an  illegal  rather  than  to  an  erroneous  assessment  or  levy  of 
taxes.  The  act  must  be  assumed  to  have  intended  to  confer  upon  the  County 
Court  power  to  strike  from  the  assessment-rolls  uncollected  taxes  levied  without 
authority  of  law.      Matter  of  Douglas,  48  Hun,  318. 

It  was  held,  in  Matter  of  Ulster  County  Savings  Bank,  20  Hun,  481,  that 
the  statute  authorizes  an  application  to  the  County  Court  to  have  an  assessment 
stricken  from  the  roll,  where  there  was  an  entire  want  of  jurisdiction  of  the 
assessors  to  assess  the  property  in  question. 

In  the  Matter  of  Farmers'  Nat.  Bank  of  Hudson,  1  T.  &  C.  383,  it  was  held 
that  a  motion  to  deduct  the  assessed"  value  of  the  real  estate  of  a  bank  from  the 
valuation  of  its  stock  is  not  a  "  manifest  or  other  clerical  error  "  to  be  granted 
in  these  proceedings. 

In  the  Matter  of  Peek,  61  St.  Rep.  802,  80  Hun,  122,  30  Supp.  59,  it  was 
said  "  that  none  of  the  cases  cited  to  the  court  hold  that  the  County  Court  has 
power  under  the  provisions  of  the  statute  in  question  to  compel  the  restoration 
of  the  taxes  based  upon  an  assessment  when  the  assessors  had  jurisdiction  to 
make  the  assessment." 

In  a  proceeding  under  section  16  of  the  County  Law  (L.  1892,  chap.  686), 
to  compel  the  repayment  by  the  town  of  Shelby  to  the  village  of  Medina  of  a 
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tax  levied  upon  the  property  of  the  village,  alEdavits  of  an  assessor  will  not  be 
received  to  show  that  in  making  an  assessment  the  assessors  included  other 
property  than  the  property  upon  the  assessment-roll. 

iSTor  can  the  court  take  evidence  to  determine  whether  the  assessment  was 
illegal  and  improper,  as  the  court  has  authority  to  do  only  what  should  have 
been  done  by  the  board  of  supervisors  upon  the  evidence  before  them.  Matter 
of  Village  of  Medina,  52  Misc.  621,  103  Supp.  1018. 

A  proceeding  for  the  refund  of  a  tax,  taken  under  section  16  of  chapter  686 
of  the  Laws  of  1892  and  sections  40  and  53  of  chapter  908  of  the  Laws  of 
1896,  cannot  be  maintained  where  there  is  only  an  irregularity  in  the  pro- 
ceedings of  the  assessors  who  levied  the  assessment. 

The  failure  of  the  assessors  to  meet  on  grievance  day  is  only  an  irregularity 
and  is  not  a  jurisdictional  defect.  Matter  of  Young,  26  Misc.  186,  56  Supp. 
861. 

An  assessment  having  been  made  without  jurisdiction,  it  is  not  necessary 
for  a  trustee  to  establish,  by  certiorari  proceedings,  the  illegal  character  of  the 
assessment  as  a  condition  precedent  to  his  right  to  recover. 

Consequently,  the  fact  that  the  trustee  did  institute  a  certiorari  proceeding 
to  review  the  assessment,  which  proceeding  resulted  in  an  adjudication  before 
the  action  was  commenced  but  not  until  after  the  claim  had  been  filed  with  the 
comptroller  that  the  assessment  was  void,  will  not  prevent  the  trustee  from 
maintaining  the  action. 

The  trustee's  right  to  maintain  an  action  against  the  city  is  not  affected  by 
section  256  of  the  Tax  Law  (L.  1896,  chap.  908)  or  by  section  16  of  the 
County  Law  (L.  1892,  chap.  686).  Dale  v.  City  of  N.  Y.,  11  App.  Div.  227, 
75  Supp.  576. 

The  statutory  exemption  from  taxation,  granted  to  property  purchased  with 
pension  moneys,  should  be  liberally  construed ;  and  as  the  provisions  of  section 
16  of  chapter  686  of  the  Laws  of  1892,  enacting  that  a  board  of  supervisors 
may,  among  other  things,  "  cause  to  be  refunded  to  any  person  the  amount  col- 
lected from  him  of  any  tax  illegally  or  improperly  assessed  or  levied,  and  upon 
the  order  of  the  County  Court,  it  shall  refund  any  such  taxes,"  confer  upon 
the  County  Court  power  to  direct  a  refund  in  a  proper  case,  the  court  will,  in 
the  interest  of  justice,  direct  a  refund  to  the  pensioner  of  taxes  paid  by  him 
during  six  years  last  past,  but  he  should  not  be  allowed  interest  upon  his  pay- 
ments, as  no  penalty  should  be  inflicted  upon  public  officers  who  have  merely 
held  moneys  which  have  been  voluntarily  paid  to  them.  Van  Rise  v.  Bd.  of 
Supervisors,  21  Misc.  572,  48  Supp.  874. 

An  assessment  of  real  property  for  the  purpose  of  taxation  against  "  Eeid, 
Aaron  B.,  Heirs  of,"  is  "  illegal,"  within  the  meaning  of  that  word  as  used, 
section  16  of  the  CJounty  Law  (L.  1892,  chap.  686),  providing  that  the  board 
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of  supervisors  of  a  county  may  "  cause  to  be  refunded  to  any  person  tlie 
amount  collected  from  him  of  any  tax  illegally  or  improperly  assessed,"  but 
that  statute  does  not  authorize  the  amount  thus  paid  to  be  refunded  where  such 
an  assessment  has  been  voluntarily  paid. 

School  taxes  do  not  come  before  the  board  of  supervisors  "  for  its  action, 
confirmation  or  review,"  and,  therefore,  are  not  subject  to  the  provisions  of 
section  16  of  the  County  Law.  Matter  of  Reid,  52  App.  Div.  243,  65  Supp. 
373. 

A  school  tax  on  non-resident  land  assessed  by  the  trustees  of  the  school  as 
resident  land  to  "  Cyrus  Warford,  Esq.,"  is  void  on  its  face,  and  in  the  event 
of  the  non-payment  of  such  tax  the  county  treasurer  has  no  authority  to  pay 
the  same  nor  has  the  board  of  supervisors  any  power  to  transfer  such  tax  to 
the  town  assessment-roll.  If  it  does  and  the  owner  of  the  property  is  obliged 
to  pay  the  tax  in  order  to  redeem  the  property  from  a  sale  for  such  unpaid  tax, 
he  is  entitled  to  have  the  same  refunded  under  section  16  of  the  County  Law 
(L.  1892,  chap.  686).    Matter  of  Chadwich,  59  App.  Div.  334,  69  Supp.  853. 

The  application  of  the  taxpayer  to  the  board  of  supervisors  and  to  the  county 
judge,  under  section  16  of  the  County  Law,  for  the  refund  of  an  illegal  tax 
paid  by  him,  is  informal  and  not  governed  by  any  established  rules  of  pro- 
cedure. Matter  of  Adams  v.  Supervisors,  154  E".  Y.  619,  aff'g  18  App.  Div. 
415. 

When  an  assessment  is  void  on  its  face  and  a  person  without  duress  in  fact 
pays  the  tax  levied  upon  said  assessment,  it  is  a  voluntary  payment  and  can- 
not be  recovered  under  section  16  of  the  County  Law  (Cons.  L.  chap.  11) ; 
also,  where  an  assessment,  although  valid  on  its  face,  but  in  fact  illegal,  is 
paid  by  a  person  with  knowledge  of  the  fact  which  renders  the  assessment  void 
and  without  duress  in  fact  it  is  a  voluntary  payment. 

Where  a  village  for  several  successive  years  paid  without  objection  an  assess- 
ment made  against  its  waterworks  property,  a  portion  of  which  was  within  the 
village  limits,  and  the  application  to  the  board  of  supervisors  made  under  sec- 
tion 16  of  the  County  Law  did  not  present  facts  upon  which  it  was  required  to 
refund  such  taxes,  and  it  was  not  alleged  in  either  the  petition  to  such  board 
or  to  the  County  Court  for  a  refund  that  the  payments  were  made  in  ignorance 
of  the  fact  as  to  the  boundary  line  of  the  village  or  that  the  property  within 
such  limits  was  exempt  from  taxation,  held,  that  the  application  to  the  County 
Court  was  in  the  nature  of  a  new  and  independent  proceeding,  and  not  in  the 
nature  of  a  review  of  the  determination  of  the  board  of  supervisors  upon  the 
questions  presented  to  them,  and  that  the  facts  presented  to  the  County  Court 
did  not  justify  an  order  directing  the  board  of  supervisors  to  refund  the  taxes 
collected.  Matter  of  Village  of  Delhi,  201  N.  Y.  408,  aff'g  139  App.  Div. 
,412,  124  Supp.  487. 
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Petition. 

COUNTY  COURT  — County  of  Monroe. 

In    the    Matteb    of    the    Application    of 
DELBERT    A.   ADAMS,    Executoe,   Etc., 

FOE    AN     OkDEB     of    THE     COTIET    DIRECTING 

THE  Board  op  Supervisors  or  Monroe 
County  to  Refund  Certain  Taxes  Paid 
BY  Him,  Etc. 

The  petition  of  Delbert  A.  Adams,  your  petitioner,  respectfully  shows  to  the 
Monroe  County  Court: 

That  your  petitioner  resides  in  Brockport,  N.  Y.,  and  is  the  sole  acting  executor 
of  the  last  wall  and  testament  of  Mrs.  Lydia  M.  Wilcox,  deceased.  That  she  died 
about  seven  years  ago,  and  at  the  time  of  her  death  was  the  owner  of  a  farm  of 
about  one  hundred  and  thirty-one  (131)  acres  of  land,  with  a  dwelling-house  and 
barns  thereon,  situated  in  the  town  of  Ogden,  Monroe  county,  N.  Y.  That  after 
her  death  and  in  the  year  1891  the  said  farm  was  assessed  by  the  assessors  of  the 
tovm  of  Ogden  to  "  Est.  Mrs.  L.  M.  Wilcox  "  for  the  sum  of  fifty-seven  dollars  and 
sixty-seven  cents  ($57.67),  taxes  for  that  year.  That  the  farm  was  sold  upon 
August  16,  1892,  by  the  Monroe  county  treasurer  to  Messrs.  Brewster,  Gordon  & 
Company  to  recover  said  tax.  That  the  said  farm  was  assessed  in  the  year  1893  by 
the  assessors  of  the  town  of  Ogden  to  "  H'rs  L.  M.  Wilcox  "  for  the  sum  of  seventy- 
one  dollars  and  seventy-six  cents  ($71.76)  tax  for  that  year.  That  the  farm  was 
sold  again  upon  August  15,  1893,  by  the  Monroe  county  treasurer  to  Messrs.  Brews- 
ter, Gordon  &  Company  to  recover  the  taxes.  That  the  farm  was  assessed  in  the 
year  1894  by  the  assessors  of  the  town  of  Ogden  to  "  Est.  Mrs.  L.  M.  Wilcox  "  in 
the  sum  of  seventy-five  dollars  and  twenty-one  cents  ($75.21),  the  tax  for  that  year, 
and  was  sold  August  20,  1895,  by  the  Monroe  county  treasurer  to  Messrs.  Brewster, 
Gordon  &  Company  to  recover  the  tax. 

That  the  farm  was  assessed  in  1895  by  the  assessors  of  the  town  of  Ogden  to 
"  Mrs.  L.  M.  Wilcox  Est."  in  the  sum  of  seventy-one  dollars  and  seventy-seven 
cents  ($71.77),  the  tax  for  that  year.  That  the  total  amount  of  taxes  assessed 
for  the  said  four  years  as  above  stated  was  two  hundred  and  seventy-six  dollars  and 
forty-one  cents  ($276.41).  That  the  taxes  for  said  years  amounting  to  the  sum  of 
two  hundred  and  seventy-six  dollars  and  forty-one  cents  ($276.41)  was  paid  to  the 
Monroe  county  treasurer,  J.  B.  Hamilton,  Esq.,  on  the  28th  day  of  April,  1896, 
except  that  the  tax  for  the  year  1895,  seventy-one  dollars  and  seventy-seven  cents 
($71.77),  was  paid  May  29,  1896,  and  receipts  from  the  county  treasurer  now  in 
possession  of  your  petitioner  for  said  payments  as  above  set  forth  were  delivered 
by  the  county  treasurer  at  the  time  of  said  payments.  That  all  of  said  payments 
were  made  after  the  sales  of  the  farm  as  above,  except  the  farm  was  not  sold  for 
the  taxes  for  the  year  1895.  That  in  the  month  of  January,  1896,  this  petitioner, 
who  has  the  power  of  the  sale  under  the  will  of  Mrs.  Wilcox  of  the  said  farm,  de- 
sired to  dispose  of  the  farm  to  one  Ernest  Webster,  who  desired  to  purchase  the 
same,  and  at  that  time  upon  making  an  abstract  of  title  of  the  farm,  for  the  first 
your  petitioner  discovered  that  said  taxes  for  said  years  were  unpaid,  and  that  the 
ifarm  had  been  sold  for  taxes  as  above  stated,  and  upon  January  5,  1896,  your  peti- 
tioner gave  notice  to  Messrs.  Brewster,  Gordon  &  Company,  the  purchasers,  at  the 
tax  sales  of  said  farm,  that  on  February  5,  1896,  at  ten  a.  m.  at  the  county  treas- 
urer's office,  an  application  would  be  made  to  the  county  treasurer  to  have  the  sale 
of  said  farm  canceled  on  the  ground  that  the  assessments  of  said  farm  as  above 
stated  were  absolutely  void,  and  that  the  sales  of  said  farm  conveyed  no  right  or 
title  to  the  purchaser  at  said  sales. 
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That  the  application  to  have  the  sales  canceled  was  opposed  by  Messrs.  Brewster, 
Gordon  &  Company,  and  the  county  treasurer  refused  to  cancel  the  sales  of  said 
farm. 

That  this  application  to  the  county  treasurer  was  made  under  the  provisions  of 
(§  23,  chap.  107,  L.  of  1884)  section  16  of  the  County  Law.  That  the  purchaser 
of  the  farm,  Ernest  Webster,  refused  to  accept  the  deed  or  to  take  a  conveyance  of 
the  farm  or  to  pay  any  part  of  the  purchase  price  therefor  until  the  tax  for  the  four 
years  mentioned  were  paid  or  set  aside,  or  in  some  manner  discharged.  That  after 
the  county  treasurer  refused  to  cancel  the  tax  and  the  purchaser  at  the  sale  of  the 
farm  by  your  petitioner  refused  to  take  the  farm  unless  protected  from  said  tax 
for  said  years,  your  petitioner  then  paid  said  tax  and  took  the  county  treasurer's 
receipts  therefor.  That  said  payment  of  taxes  Avas  not  voluntarily  made,  but  your 
petitioner  was  compelled  to  pay  the  same  in  order  to  dispose  of  said  farm  of  Mrs. 
A¥ilcox  under  the  power  of  sale  contained  in  her  will.  The  said  will  was  admitted 
to  probate  by  the  surrogate  of  Monroe  county  and  is  recorded  in  Monroe  county 
clerk's  office.  That  in  order  to  obtain  a  release  from  said  taxes  your  petitioner  in 
addition  paid'ten  dollars  and  sixty-six  cents  ($10.66)  to  the  Monroe  county  treas- 
urer for  the  preparation  of  deeds  and  such  other  additions  as  were  made  to  the 
original  taxes  by  the  county  treasurer,  who  refused  to  give  receipts  or  to  discharge 
the  farm  from  said  taxes  until  the  full  sum  of  two  hundred  and  eighty-seven  dol- 
lars and  seven  cents  ($287.07)  was  fully  paid  to  him,  and  said  sum  was  then  fully 
paid  to  the  Monroe  county  treasurer  and  he  received  the  same  upon  said  taxes 
upon  said  farm. 

That  after  said  taxes  were  paid  and  at  the  first  session  of  the  board  of  supervi- 
sors thereafter,  and  in  the  fall  of  1896,  a  petition  was  presented  to  the  board  of 
supervisors  of  Monroe  county  stating  all  the  facts  and  circumstances  with  reference 
to  said  assessment  of  said  tax  on  said  farm  for  the  years  above  mentioned,  which 
facts  are  herein  stated  and  set  forth,  and  by  said  petition  the  said  board  of  super- 
visors was  asked  to  refund  to  your  petitioner  the  amount  collected  from  him  illegally 
and  erroneously  assessed  or  levied  as  provided  by  section  16  of  chapter  686  of  the 
Laws  of  1892.  That  said  petition  to  the  board  of  supervisors  was  verified  by  your 
petitioner  and  stated  all  the  facts  with  reference  to  said  assessment,  giving  a  copy 
of  each  assessment  as  above  set  forth,  and  calling  the  attention  of  the  board  of  super- 
visors to  the  decisions  of  the  courts  holding  that  such  assessments  to  the  estate  of  a 
deceased  person  and  the  heirs  of  a  deceased  person  were  absolutely  void,  and  no  title 
could  be  conveyed  to  the  purchaser  at  the  sales  for  taxes  unpaid  upon  said  assess- 
ment. That  the  petition  was  received  by  the  board  of  supervisors  and  referred  to 
its  committee  duly  appointed  upon  erroneous  assessments,  which  committee  made 
its  report,  as  your  petitioner  is  informed  and  believes,  on  December  22,  1896,  to 
the  board  of  supervisors  as  follows: 

"  Petition  denied,  as  your  committee  can  find  no  authority  for  granting  it.  We 
believe  the  proper  course  in  this  case  is  to  apply  to  the  courts  for  relief." 

That  said  report  of  said  committee  on  erroneous  assessments  has  been  approved 
and  adopted  by  the  board  of  supervisors,  and  so  the  application  to  have  the  tax  re- 
funded was  denied  by  the  said  board  of  supervisors  of  Monroe  county. 

That  said  assessments  for  said  years  are,  as  your  petitioner  is  informed  and 
believes,  absolutely  void,  and  not  in  compliance  with  the  laws  of  the  State,  which 
require  each  assessment  upon  real  property  to  be  made  to  the  owner  or  occupant 
thereof.  That  since  the  death  of  Mrs.  Wilcox  the  farm  has  been  occupied  during 
the  years  when  said  assessments  were  made,  by  tenants  who  lived  in  the  house  on 
the  farm,  and  occupied  the  premises  and  the  house  and  buildings  thereon  during 
the  years  above  mentioned.  That  said  farm  could  readily  have  been  assessed  to  the 
occupants  thereof  as  the  law  requires.  That  before  the  tax  was  paid,  and  on 
February  15,  1896,  at  ten  a.  m.,  the  county  treasurer,  J.  B.  Hamilton,  Esq.,  was 
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requested  by  your  petitioner  to  cancel  said  taxes  and  the  sales  of  the  farm  therefor 
on  the  ground  that  the  said  assessments  on  said  farm  were  absolutely  void  and  that 
no  title  could  be  conveyed  by  him  of  the  farm  upon  the  tax  sales  thereof  to  Messrs. 
Brewster,  Gordon  &  Company,  and  his  attention  was  then  called  to  section  23  of 
chapter  107  of  the  Laws  of  1884,  an  act  for  Monroe  county  only,  and  his  attention 
was  also  called  to  the  decisions  of  the  Court  of  Appeals  that  such  assessments  were 
void,  and  that  no  title  could  be  conveyed  to  the  purchaser  on  such  assessments,  and 
upon  said  application  a  demand  was  made  upon  the  county  treasurer  by  your  peti- 
tioner to  cancel  the  sales  of  said  farm. 

That,  as  your  petitioner  is  informed  and  believes,  tax  deeds  were  delivered  upon 
said  sales  by  the  county  treasurer,  Mr.  Hamilton,  to  Messrs.  Brewster,  Gordon  & 
Company.  That  said  deeds  have  never  been  recorded  in  Monroe  county  clerk's 
office,  and  that  said  deeds  of  said  farm  were  delivered  prior  to  the  payment  of  said 
taxes  by  your  petitioner.  That  said  sum  of  two  hundred  and  eighty-seven  dollars 
and  seven  cents  ($287.07)  is  now  in  the  hands  of  said  county  treasurer  and  was 
paid  by  your  petitioner,  and,  as  he  is  informed  and  believes,  with  interest  thereon 
is  the  property  of  the  estate  of  Mrs.  Lydia  M.  Wilcox,  deceased;  and  should  be 
repaid  and  refunded  to  your  petitioner  as  executor  of  her  estate.  That  a  demand 
was  made  to  have  said  taxes  refunded  upon  the  board  of  supervisors,  which  de- 
mand was  denied  on  or  about  December  24,  1896,  and  prior  to  this  application 
to  the  Monroe  County  Court.  That  section  16  of  chapter  686  of  the  Laws  of 
1892  provides  that  the  board  of  supervisors  "  may  correct  any  manifest  clerical  or 
other  error  in  any  assessment  or  assessments  made  by  any  one  or  more  town  officers 
of  such  board  .  .  .  and  cause  to  be  refunded  to  any  person  the  amount  col- 
lected by  him  of  any  tax  illegally  or  improperly  assessed  or  levied,  and  upon  an 
order  of  the  County  Court  it  shall  refund  such  tax."  That  this  application  is 
made  to  the  County  Court  of  Monroe  county  under  the  provisions  of  this  section, 
after  the  tax  has  been  fully  paid  and  after  a  demand  has  been  made  upon  the  board 
of  supervisors  to  refund  the  said  tax,  amounting  to  two  hundred  and  eighty-seven 
dollars  and  seven  cents  ($287.07),  with  interest  thereon  from  the  date  of  payment, 
and  said  application  to  the  board  of  supervisors  has  been  denied,  all  as  above  stated 
and  set  forth.  That  said  sum  paid  as  taxes  has  not  been  repaid  to  your  petitioner, 
and  is  now  in  the  hands  of  the  county  treasurer,  and,  as  your  petitioner  is  informed 
and  believes,  is  legally  the  property  of  the  estate  of  Mrs.  Wilcox. 

That  your  petitioner  did  not  pay  to  the  county  treasurer  until  obliged  to  do  so 
or  lose  the  purchaser  to  whom  he  sold  the  farm  under  the  power  of  sale  in  the 
will,  and  not  until  he  demanded  of  the  county  treasurer,  on  notice  to  Messrs.  Gor- 
don, Brewster  &  Company,  that  said  sales  of  the  farm  to  them  be  canceled  as  pro- 
vided by  section  23  of  chapter  107  of  the  Laws  of  1884. 

That  it  has  been  held  "  that  only  the  purchaser,  and  not  the  owner  of  land  sold 
for  taxes,  can  apply  to  have  the  same  canceled,"  and  it  may  be  that  this  was  the 
ground  on  which  the  county  treasurer  denied  the  application  of  your  petitioner, 
although  it  was  not  so  stated  at  the  time  of  the  application.  That  by  the  will  of 
Mrs.  Wilcox,  duly  admitted  to  probate  and  recorded  as  above  stated,  the  farm  was 
devised  to  certain  of  her  children,  but  that  only  one  of  her  children  to  whom  the 
farm  was  devised  lived  in  the  town  of  Ogden  during  the  years  above  mentioned 
when  said  illegal  assessments  were  made,  and  that  this  one  of  her  children  at  no 
time  resided  on  the  said  farm,  but  on  another  farm  in  the  town  of  Ogden,  N".  Y. 
That  as  petitioner  verily  believes,  said  assessments  for  said  years  are  illegal  and 
worthless  on  their  face,  and  that  said  illegality  can  be  determined  from  a  mere 
inspection  of  the  roll,  and  that,  therefore,  section  16  of  chapter  686  of  the  Laws 
of  1892  clearly  applies  to  this  case  as  your  petitioner  believes,  and  that  the  board 
of  supervisors  had  the  power  and  authority  under  that  section  to  cause  to  be 
refunded  to  petitioner  said  taxes  illegally  and  improperly  assessed  or  levied,  and 
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that  upon  an  order  of  the  County  Court  it  shall  refund  any  such  taxes.  That  the 
conunittee  upon  erroneous  assessments,  to  whom  the  petition  to  refund  was  re- 
ferred, denied  the  same  on  the  ground  that  it  had  no  authority  to  grant  the  petition, 
and  that  the  proper  course  in  this  case  was  to  apply  to  the  courts  for  relief.  The 
committee  would  seem  to  admit  that  the  case  was  on-e  for  relief,  and  that  the  peti- 
tion should  be  granted  by  the  court  having  authority  in  the  premises.  That  the 
farm  was  sold  and  conveyed  by  deed  to  Ernest  Webster  and  another  on  April  1, 

1896,  free  and  clear  of  all  claims  for  taxes  during  the  years  above  mentioned. 
That  your  petitioner  has  computed  the  interest  on  said  sum  of  two  hundred  and 
eighty-seven  dollars  and  seven  cents  ($287.07),  paid  by  him  to  the  Monroe  county 
treasurer,  from  the  time  the  sum  was  paid  to  January  1,  1897,  and  that  the  in- 
terest amounts  to  eleven  dollars  and  fourteen  cents  ($11.14),  and  that  the  whole 
amount  due  on  that  date  is  two  hundred  and  ninety-eight  dollars  and  twenty-one 
cents  ($398.21),  for  which  amount,  with  the  costs  of  this  application,  an  order 
refunding  the  same  should  be  drawn,  as  your  petitioner  believes. 

Your  petitioner  further  states  that  tlie  session  of  the  board  of  stipervisors  which 
began  in  November,  1896,  has  not  yet  ended,  and  stands  adjourned,  as  your  peti- 
tioner is  informed  and  believes,  until  January  9,  1897.  That  your  petitioner  is  de- 
sirous of  having  the  matter  presented  by  this  application  disposed  of  at  the  earliest 
possible  moment,  and  at  the  present  term  of  the  County  Court.  That  the  next  term 
of  the  County  Court  begins  January  2-1,  1897,  and  your  petitioner  is  unable  to  state 
when  the  board  of  supervisors  will  adjourn  without  date,  but  it  ra&j  be  before  the 
next  term  of  the  County  Court  begins.  That  the  next  motion  day  of  the  County 
Court  on  which  this  application  may  be  made  is  January  4,  1897,  and  there  is  no 
time  to  give  the  usual  eight  days'  notice  of  motion  for  that  date,  and  your  petitioner 
urges  the  facts  herein  stated  as  a  special  and  sufficient  reason  for  requiring  a 
shorter  notice.  That  it  is  provided  by  a  rule  of  the  County  Court  that  every 
Monday,  except  the  first  day  of  the  term,  with  a  jury,  there  shall  be  a  County 
Court  only  without  a  jury  for  the  hearing  of  motions  and  ex  parte  applications, 
which  rule  is  printed  in  the  calendar,  and  dated  January  18,  1895.  That  there 
is  not  sufficient  time  to  give  the  usual  eight  days'  notice  of  motion  for  January  4, 

1897,  the  nearest  Monday  on  which  the  application  can  be  made,  and  so  yoair  peti- 
tioner asks  for  an  order  to  show  cause  for  all  of  the  reasons  above  stated  and  set 
forth.  Your  petitioner  further  states  that  no  other  application  has  been  made  to 
any  court  or  to  any  judge  for  an  order  to  refund  the  tax  above  mentioned  herein. 

Wherefoke,  your  petitioner  asks  an  order  of  the  County  Court  of  Monroe 
county  directing  that  the  board  of  supervisors  of  the  county  refund,  or  cause  to 
be  refunded,  the  sums  of  money  paid  by  your  petitioner  on  account  of  the  said 
illegal  assessments  and  taxes  above  named  and  set  forth  for  the  years  above  named 
on  the  farm  of  Mrs.  Lydia  M.  Wilcox,  situated  in  the  town  of  Ogden,  aforesaid, 
as  provided  by  section  16  of  chapter  686  of  the  Laws  of  1892,  and  that  an  order 
directing  that  the  said  sum  of  money,  amounting  to  the  sum  of  two  hundred  and 
ninety-eight  dollars  and  twenty-one  cents,  be  refunded  to  your  petitioner,  being 
the  amount  collected  from  him  on  account  of  said  taxes,  illegally  and  erroneously 
assessed  or  levied  on  said  farm,  and  upon  this_  order  of  the  County  Court  the  said 
board  of  supervisors  shall  refund  said  taxes  to  the  petitioner  with  the  costs  of 
this  application. 

And  your  petitioner  will  ever  pray  as  in  duty  bound,  etc. 

(Add  verification.) 

(Caption  and  title.)  Order  to  Show  Cause. 

It  having  been  made  to  appear  by  the  verified  petition  of  Delbert  A.  Adams  that 
an  application  is  to  be  made  to  the  Monroe  County  Court  by  the  petitioner  therein, 
for  a  rule  or  order  of  the  court  directing  the  board  of  supervisors  of  the  countv 
of  Monroe  to  refund,  or  cause  to  be  refunded,  the  sum  of  two  hundred  and  ninety- 
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eight  dollars  and  twenty-one  cents  ($398.21),  the  amount  of  certain  taxes  with 
the  interest  thereon,  and  additions  by  the  county  treasurer  thereto,  as  provided 
by  section  16  of  chapter  686  of  the  Laws  of  1892,  and  that  said  amount,  less  the 
interest,  has  been  paid  to  tire  county  treasurer  for  taxes  and  assessments  upon  a 
farm  of  about  one  hundred  and  thirty-one  (131)  acres  of  land  in  the  town  of 
Ogden,  W.  Y.,  owned  by  Mrs.  Lydia  M.  Wilcox  at  the  time  of  her  death,  during 
the  years  1891,  1892,  1894  and  1895,  three  of  which  assessments  were  made  in 
substance  to  the  estate  of  Mrs.  "Wilcox  and  the  other  one  to  the  heirs  of  Mrs. 
Wilcox,  all  of  which  assessments  are  set  forth  in  the  petition,  and  therein  claimed 
to  be  worthless  and  absolutely  void,  and  it  appearing  that  the  amount  of  said  taxes 
has  been  received  by  the  county  treasurer  of  the  county  of  Monroe,  and  receipts 
therefor  given  to  the  petitioner  and  now  in  his  possession,  that  said  taxes  have 
been  paid,  and  thereafter  an  application  has  been  made  to  the  board  of  supervisors 
of  the  county  of  Monroe  by  the  petitioner  to  have  said  taxes  refunded  and  repaid 
to  said  petitioner  by  his  petition,  duly  verified  by  him,  which  petition  was  re- 
ceived by  the  board  of  supervisors  at  its  annual  session  in  November,  1896,  and 
by  the  board  referred  to  its  committee  on  erroneous  assessments,  which  reported 
on  December  22,  1896,  as  follows:  "  Petition  denied,  as  your  committee  can  find 
no  authority  for  granting  it.  We  believe  the  proper  course  is  to  apply  to  the 
courts  for  relief,"  and  that  such  report  has  been  approved  and  adopted  by  the 
board  of  supervisors,  and  that  the  application  to  have  such  tax  refunded  has  been 
denied  by  the  board,  and  that  said  taxes  have  not  been  repaid  to  the  petitioner, 
and  are  now  in  the  hands  of  the  Monroe  county  treasurer,  and  claimed  by  the 
petitioner  to  be  the  property  of  the  estate  of  Mrs.  Wilcox,  and  that  an  order 
should  be  drawn  by  the  board  of  supervisors  on  the  county  treasurer  in  favor  of 
the  petitioner,  the  executor  of  her  estate,  for  the  amount  thereof,  and  it  appearing 
that  it  is  advisable  to  have  the  application  presented  to  the  present  board  of 
supervisors,  now  in  session  and  adjourned  to  January  9,  1897,  and  disposed  of  at 
the  earliest  possible  moment,  and  that  there  are  not  eight  days  in  which  to  give 
the  usual  notice  of  motion  before  the  next  motion  day  of  the  court,  which  is  urged 
as  a  special  and  sufficient  reason  for  requiring  shorter  notice,  within  rule  37  of 
the  General  Eules  of  Practice. 

ISTow,  therefore,  on  motion  of  Delbert  A.  Adams,  petitioner  and  attorney  in 
person,  it  is 

Ordered,  that  the  application  of  the  petitioner  presented  by  the  annexed  peti- 
tion be  heard  at  the  regular  term  of  the  Monroe  County  Court,  appointed  to  be 
held  at  the  courthouse,  in  the  city  of  Eochester,  N.  Y.,  on  Monday,  January  4, 
1897,  at  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard.     And  it  is  further 

Ordered,  that  the  board  of  supervisors  of  the  county  of  Monroe,  at  that  time 
and  place, 'show  cause  before  the  court  why  a  rule  or  order  should  not  be  granted, 
directing 'the  board  of  supervisors  of  the  county  of  Monroe  to  refund  and  repay 
said  taxes  and  interest  and  additions  by  the  county  treasurer,  amounting  to  the 
sum  of  two  hundred  and  ninety-eight  dollars  and  twenty-one  cents  ($298.21),  to 
the  petitioner,  with  the  costs  of  this  application,  and  also  show  cause  why  the 
relief  demanded  by  the  petition  should  not  be  granted,  together  with  such  other 
relief  as  the  court  will  grant.    And  it  is  further 

Ordered,  that  copies  of  all  the  papers  and  of  this  order  be  served  upon  the 
board  of  supervisors  of  the  county  of  Monroe,  by  delivering  a  copy  of  this  peti- 
tion and  of  this  order  to  James  H.  Eedman,  Esq.,  the  chairman  of  said  board  of 
supervisors,  on  or  before  Wednesday,  December  30,  1896,  and  in  this  order  it  is 
directed  that  service  thereof  less  than  eight  days  before  it  is  returnable,  as  afore- 
said be  sufficient  within  the  provisions  of  section  780  of  the  Code  of  Civil  Pro- 
gg(j^j.g_  George  E.  CAENAHAisr, 

Dated,  December  28,  1896.  Special  County  Judge,  Monroe  County. 
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Order. 

At  the  term  of  the  Monroe  County  Court,  held  at  the  courthouse  in  the  city  of 

Eochester,  on  the  21st  day  of  January,  1897: 
Present  —  Hon.  George  A.  Carnahan,  Special  County  Judge,  presiding. 

In    the    Mattee    of    the    Application    or  1  vr  v   cm 

DELBERT   A.    ADAMS,    Etc.  f 


On  reading  and  iiling  the  petition  of  the  above-named  petitioner,  Delbert  A. 
Adams,  and  the  will  of  Lydia  M.  Wilcox,  late  of  the  to^vn  of  Ogden,  Monroe 
count}',  N.  Y.,  deceased,  and  now  on  file  in  the  surrogate's  office  of  Monroe  county, 
and  also  recorded  in  the  Monroe  county  clerk's  office  in  Liber  486  of  Deeds  at  page 
73,  by  which  it  appears,  among  other  things,  that  the  petitioner  herein  is  not  the 
sole  executor  of  Lydia  M.  Wilcox,  and  it  also  appearing  by  the  admission  in  open 
court  of  the  petitioner  herein  that  he  had  no  power  to  pay  the  taxes  mentioned  in 
the  said  petition  under  said  will,  and  also  by  the  will,  and  upon  an  order  to  show 
cause  heretofore  granted  in  these  proceedings,  namely,  on  the  28th  day  of  Decem- 
ber, 1896,  and  upon  all  the  papers  and  proceedings  herein,  the  counsel  for  the 
board  of  supervisors  of  Monroe  county  made  the  following  preliminary  objections, 
namely,  that  the  papers  on  their  face  do  not  entitle  the  petitioner  for  the  relief 
prayed  for,  and  that  he  was  not  the  sole  executor  under  the  will  of  Lydia  M. 
Wilcox,  and  that  the  sums  of  money  alleged  to  have  been  paid  out  by  the  petitioner 
were  paid  voluntarily  by  him. 

Now,  aft«r  hearing  Delbert  A.  Adams,  the  petitioner,  in  person  for  said  motion, 
and  John  Desmond,  attorney  for  the  board  of  supervisors  of  Monroe  county,  in 
opposition  thereto. 

Ordered,  that  said  petition  be  and  the  same  is  hereby  denied  (or  allowed)  with 
ten  dollars  ($10)  costs. 

George  A.  Carnahan^ 
Special  County  Judge,  Monroe  County. 


TENANT  FOR  LIFE,  PROCEEDINGS  TO  DISCOVER  DEATH  OF. 


This  proceeding  is  an  unusual  one  while  the  details  of  the  procedure  are 
very  full.  The  Code  provisions  are  not  reprinted  but  reference  is  made  to 
sections  2302  to  2319. 

This  proceeding  only  applies  in  a  case  Vi^here  the  prior  estate  is  held  by  one 
who  is  a  life  tenant  proper  in  the  legal  and  technical  sense  of  the  term.  And, 
therefore,  in  a  ca.se  where  a  testator  left  real  property  in  fee-simple  to  n 
daughter,  her  heirs  and  assigns  forever,  but  upon  the  condition  that  should  said 
daughter  die  without  issue,  that  then  the  real  property  was  given  to  a  nephew 
it  was  held  that  the  death  of  the  daughter  could  not  be  determined  in  this  pro- 
ceeding on  the  ground  that  the  only  question  that  could  be  determined  was  the 
question  of  the  death  of  the  life  tenant,  and  that  it  did  not  appear  that  the 
daughter  mentioned  was  a  life  tenant  in  the  legal  and  technical  sense  of  the 
term,  but  that  the  same  depended  upon  a  construction  of  the  will  which  could 
not  be  had  in  this  proceeding.     Matter  of  Hyde,  41  Hun,  73,  11  Civ.  Pro.  155. 

This  is  a  substitute  for  the  provisions  of  R.  S.  343  (2  Edm.  354),  with 
section  2319  added. 

The  provisions  of  the  Code  upon  this  subject,  sections  2302-2319,  although 
making  provision  that  each  detail  have  a  careful  inquiry  as  to  the  death  of  the 
person  entitled  to  the  real  estate,  in  no  place  contains  any  provisions  for  the 
awarding  of  the  possession  of  the  lands  because  of  civil  death  and  no  such 
thing  was  intended.     Avery  v.  Everett,  36  Hun,  6;  aff'd,  110  N.  Y.  318. 


TOWNS,   EXPENDITURES   OF. 
See  ExpENDiTUEES  OF  Towns  and  Villages,  Investigation  op. 
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PRECEDENTS.                                               abt.  page. 

Order  of  reference 1  2015 

Order  substituting  trustee 1  2015 

Order  finally  discharging  trustee 1  2017 

Orders  appointing  trustee 3  2029,  2031 

Petition  for  leave  to  resign 1  2014 

Petition  for  removal  of  testamentary  trustee 1  2018 

Petition  by  sole  beneficiary  for  appointment  of  trustee 3  2028 

Petition  for  appointment  of  trustee 3  2020 

Real  Property  Law,  §§  111,  112. 

§  111  (Formerly  §  91).     Trust  estate  not  to  descend. 

On  the  death  of  the  last  surviving  or  sole  surviving  trustee  of  an  expressi  trust,  the  trust 
estate  shall  not  descend  to  his  heirs  nor  pass  to  his  next  of  kin  or  personal 
representatives;  but  in  the  absence  of  a  contrary  direction  on  the  part  of  the  person 
creating  the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  Supreme  Court,  with  all  the 
powers  and  duties  of  the  original  trustee,  or  trustees,  and  shall  be  executed  by  some 
person  appointed  for  that  purpose  under  the  direction  of  the  court,  but  who  shall  not  be 
appointed  until  the  beneficiary  or  beneficiaries  shall  have  been  brought  into  court  by  such 
notice  and  in  such  manner  as  the  court  or  a  justice  thereof  may  direct  and  the  person  so 
appointed  shall  give  such  security  as  the  court  may  require,  and  shall  be  subject  to  the  same 
requirements  of  law  as  to  accounting  and  the  administration  of  the  trust  as  are  testa- 
mentary trustees;  and  shall  be  enti'tled  to  such  compensation  for  his  services  by  way  of 
commissions  as  the  court  appointing  him  shall  determine,  which  shall  in  no  case  exceed  that 
now  allowed  by  law  to  executors  and  administra,tors,  besides  his  just  and  reasonable 
expenses  in  the  matter  in  which  he  is  appointed. 
§  112  (Formerly  §  92).    Resignation  or  removal  of  trustee,  and  appointm.ent  of  successor. 

The  Supreme  Court  has  power,  subject  to  the  regulations  established  for  the  purpose  in 
the  general  rules  of  practice: 

1.  On  his  application  by  petition  or  action,  to  accept  the  resignation  of  a  trustee,  and 
to  discharge  him  from  the  trust  on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  ini^erested  in  the 
trust,  to  remove  a  trustee  who  has  violated  or  threatens  to  violate  his  trust,  or  who  is 
insolvent,  or  whose  insolvency  is  apprehended,  or  who  for  any  other  cause  shall  be  deemed 
to  be  an  unsuitable  person  to  execute  the  trust. 

3.  In  case  of  the  resignation  or  removal  of  a  trustee,  to  appoint  a  new  trustee  in  his 
place,  and  in  the  meantime,  if  there  is  no  acting  trustee,  to  cause  the  trust  to  be  executed 

[2006] 
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by  a  receiver  or  other  officer  under  its  direction.  Tliis  section  siiall  not  apply  to  a  trust 
arising  or  resulting  by  implication  of  law,  nor  where  other  provision  is  specially  made  by 
law,  for  the  resignation  or  removal  of  a  trustee  or  the  appointment  of  a  new  trustee. 

§  20  (Form.erly  §  8).    Personal  Property  Law.    When  trust  vests  in  supreme  court. 

On  the  death  of  a  last  surviving  or  sole  surviving  trustee  of  an  express  trust,  the  trust 
estaJte  does  not  pass  to  his  next  of  kin  or  personal  representative,  but  if  the  trust  be 
unexecuted,  in  the  absence  of  a  contrary  direction  on  the  part  of  the  person  creating  the 
same,  it  vests  in  the  supreme  court  and  shall  be  executed  by  sonie  person  appointed  by 
the  court,  whom  the  court  may  invest  with  all  or  any  of  the  powers  and  duties  of  the 
original  trustee  or  trustees.  The  beneficiary  or  beneficiaries  of  the  trust  shall  have  such 
notice  as  the  court  may  direct  of  the  application  for  the  appointment  of  such  person;  and 
the  person  so  appointed  shall  give  such  security  as  the  courjt  may  require,  and  shall  be 
subject  to  +he  same  requirement  of  law  as  to  accounting  and  as  to  the  administration  of 
the  trust  as  apply  to  testamentary  trustees;  and  shall  be  entitled  to  such  compensation 
for  his  services  by  way  of  commissions  as  the  court  appointing  him  shall  determine,  which 
shall  in  no  case  exceed  that  now  allowed  by  law  to  executors  and  administrators,  besides 
his  just  and  reasonable  expenses  in  the  matter  in  which  he  is  appointed. 

By  section  2817  of  the  Code  the  Surrogate's  Court  was  given  extensive  powers 
with  regard  to  removal  of  testamentary  trustees.  In  the  consolidators'  note  to 
section  112  of  the  Real  Property  Law,  suggestion  was  mado  that  it  be  so  re- 
vised as  to  embody  the  provision  that  the  Surrogate's  Court  in  each  county 
should  have  the  same  powers  as  the  Supreme  Court  in  respect  to  the  resigna- 
tion, removal  and  appointment  of  trustees  where  the  trust  was  created  by  a 
will.     The  statute  was,  however,  enacted  as  given  above. 

By  section  2818  the  Surrogate's  Court  is  given  power  to  appoint  a  trustee 
where  a  person  named  in  a  will  as  sole  testamentary  trustee  dies  prior  to  the 
probate  of  the  will  or  renounces  his  appointment,  or  becomes  a  lunatic,  or  is 
removed  or  allowed  to  resign  and  the  trust  has  not  been  fully  executed. 

In  view  of  the  powers  of  the  surrogate  in  connection  with  the  removal  and 
appointment  of  trustees  as  above  stated  and  the  fact  that  they  are  analogous  to 
the  powers  of  the  Supreme  Court  in  like  cases,  the  decisions  in  Surrogate's 
Court  affecting  the  removal  of  trustee  and  appointment  of  his  successor  are 
given  in  connection  with  the  authorities  in  the  Supreme  Court  relating  to 

those  matters. 

ARTICLE  I. 

RESIGNATION  AND  REMOVAL  OF  TRUSTEES. 
Trustees  should  be  permitted  to  resign  where  disagreements  have  arisen  be- 
tween them  and  the  grantor  of  the  trust  deed  who  is  the  primary  beneficiary, 
disturbing  their  relations  to  such  an  extent  as  to  render  them  incapable  of 
friendly  and  harmonious  relations.     Parker  v.  Allen,  38  St.  Eep.  481,  14 

Supp.  265. 

Where  a  trustee  is  permitted  to  surrender  his  trust  and  discharged  from  lia- 
bility on  his  petition,  this  is  a  resignation  within  the  meaning  of  the  statute. 
^Lahey  v.  CortwrigU,  132  N.  Y.  450  (458). 

The  acceptance  of  the  resignation,  as  trustee,  of  a  person  named  as  executor 
in  a  will  does  not  have  the  effect  to  relieve  him  from  the  execution,  so  far  as  it 
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remains  unexecuted,  of  the  trust  which  was  devolved  upon  him  by  virtue  of  the 
office  of  the  executor.  1  Perry  on  Trusts,  §  281 ;  In  re  Van  Wyck,  1  Barb. 
Ch.  565 ;  Quachenhoss  v.  SouthwicJc,  41  N.  Y.  117.  While  his  relation  as 
trustee,  as  distinguished  from  that  of  executor,  may  be  treated  as  terminated 
by  force  of  an  order  of  the  court,  that  of  executor  remains.  Greenland  v. 
Waddell  et  al,  116  K  Y.  234  (243). 

The  Supreme  Court  is  vested  with  power  ample  to  remove  trustees  from  a 
position  of  trust,  and  appoint  others  thereto,  and  the  exercise  of  this  power  is 
not  necessarily  dependent  upon  proof  of  actual  misconduct  or  malfeasance  in 
office,  prejudicial  to  the  interests  of  the  trust  estate. 

Where  the  presence  of  certain  parties  already  appointed  as  trustees  seems 
necessary  to  the  best  management  .of  the  trust  estate,  the  existence  of  acrimo- 
nious feeling  between  them  and  their  associates  does  not  furnish  cause  sufficient 
for  their  removal.     Matter  of  Bussak,  9  St.  Rep.  149. 

The  court  has  undoubtedly  the  power  by  way  of  enforcing  its  decree  to 
remove  a  trustee  who  will  not  convey  and  appoint  one  who  will.  Harrison  v. 
U.  T.  Co.,  144  N.  Y.  326  (331). 

If  the  trust  is  annexed  to  the  office  of  executor,  then  the  resignation  of  the 
latter  office  carries  the  relinquishment  of  the  former  place.  Cushman  v. 
Oushman,  116  App.  Div.  763  (771);  aff'd,  191  K  Y.  505,  102  Supp.  258, 

A  trustee  will  not  be  removed  for  every  violation  of  duty,  or  oven  for  a 
breach  of  trust,  if  the  fund  is  in  no  danger  of  being  lost.  There  must  be  such 
misconduct  as  shows  a  want  of  capacity  or  of  fidelity,  putting  the  trust  in 
jeopardy.    Elias  v.  Schweyer,  13  App.  Div.  336,  43  iSupp.  55. 

The  Supreme  Court  has  power,  upon  petition,  to  remove  as  trustee  one  upon 
whom,  by  the  terms  of  a  will  naming  him  executor,  as  such  executor,  an 
express  trust  is  conferred;  and  this,  although  he  has  not  at  the  time  completed 
his  duties  as  executor. 

The  removal  of  such  a  trustee  is  proper  where  the  relations  between  him  and 
his  co-trustee  are  such  that  they  will  not  probably  co-operate  in  carrying  out 
the  trusts  beneficially  to  those  interested,  and  a  majority  of  the  beneficiaries  ask 
for  such  removal.  And  it  is  not  essential  how  such  relations  originated,  or 
whether  the  trustee  whose  removal  is  sought  caused  them  by  his  own  misconduct 
or  not.     Quackenboss  v.  SouthwicJc,  41  N.  Y.  117. 

The  mere  fact  that  two  executors  refused  to  act  with  a  co-executrix  in  the 
presence  of  her  son,  whose  conduct  was  offensive,  furnishes  no  ground  for  their 
rem^oval  from  office  under  section  2685  of  the  Code  of  Civil  Procedure,  when 
there  was  no  refusal  to  act  with  said  executrix  except  in  the  presence  of  her 
son.  Matter  of  Waterman,  112  App.  Div.  313,  98  Supp.  583;  aff'd,  185 
]Sr.  Y.  618;  dism'd,  186  N.  Y.  384. 

The  resignation  of  a  testamentary  trustee  will  not  be  accepted  as  a  matter 
of  course,  and  where  the  allegations  of  kis  petition  are  put  in  issue  by  the 
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giiardian  ad  litem  of  an  infant  cestui  que  trust  it  is  error  to  accept  such 
resignation  without  requiring  him  to  make  proof  of  the  facts  alleged  in  his 
petition.    Matter  of  Gutting,  49  App.  Div.  388,  63  Supp.  246. 

It  is  not  every  mistake  or  neglect  of  duty  which  will  induce  a  court  to  re- 
move a  trustee.  The  power  of  removal  must  be  exercised  sparingly.  There 
must  be  a  clear  necessity  for  interference  to  save  the  trust  property.  Wiggins 
V.  Burr,  54  Misc.  149,  105  Supp.  649. 

A  trustee  will  not  be  removed  for  every  breach  of  duty  or  error  if  the  fund 
is  in  no  danger  of  being  lost.  There  must  be  such  misconduct  by  the  trustee 
as  to  show  want  of  capacity  or  fidelity,  putting  the  trust  in  jeopardy.  Matter 
of  Thieriot,  117  App.  Div.  686,  102  iSupp.  952;  modified,  188  IST.  Y.  589. 

The  power  of  the  Supreme  Court  to  remove  trustees  does  not  necessarily  de- 
pend upon  proof  of  actual  mismanagement,  misconduct,  or  dishonesty  on  the 
part  of  the  trustees,  but  may  be  exercised  whenever  the  court  can  see  that  in- 
harmonious relations  exist  between  the  trustees,  or  between  them  and  the 
cestui  que  trust,  and  that  such  relations  are  likely  to  result  in  material  injury 
to  the  trust  estate.  Disbrow  v.  Disbrow,  46  App.  Div.  Ill,  61  ^Supp.  614;  aff'd 
without  opinion,  167  N.  Y.  606. 

Although  a  trustee  will  not  be  removed  for  every  violation  of  duty,  or  even 
breach  of  trust,  yet  if  his  continuance  in  the  trust  would  be  prejudicial  to  the 
beneficiaries,  or  the  breach  is  of  such  a  character  as  to  probably  impede  him 
in  its  future  management,  and  especially  where  the  beneficiaries  are  of  mature 
years  and  judgment  and  desire  a  removal,  there  should  be  a  new  appointment. 
Matter  of  Hoysradt,  20  Misc.  265,  45  Supp.  841. 

Where  the  executor  and  trustee  of  an  estate  greatly  depreciated  the  prop- 
erty thereof  by  unauthorizedly  continuing  speculations  begun  by  decedent, 
caused  himself  to  be  elected  president  of  a  corporation  of  which  the  estate 
owned  the  majority  of  the  stock  at  a  salary  of  $12,000  a  year  and  in  addition 
to  his  salary  during  the  time  he  was  president  presented  bills  for  legal  serv- 
ices for  $24,000;  held,  he  should  be  removed,  his  own  interests  being  an- 
tagonistic to  those  of  the  beneficiaries.  In  re  Hirsch's  Estate,  116  App.  Div. 
367,  101  Supp.  893 ;  aff'd,  188  K  Y.  584. 

A  single  act  of  misconduct  on  the  part  of  a  testamentary  trustee  in  refusing 
to  make  expenditures  for  the  necessities  of  an  infant  cestui  que  trust  without 
an  order  of  the  court,  arising  from  a  misconception  of  the  trustee's  duties  in 
the  premises,  and  resulting  in  no  serious  injury  to  the  cestui  que  trust,  held, 
not  to  require  the  removal  of  the  trustee,  which,  however,  should  be  compelled 
to  reimburse  the  expenses  of  an  application  therefor  in  such  case.  Matter  of 
Bothaug,  51  Misc.  548,  101  Supp.  973. 

Unauthorized  investments  are  no  less  grounds  for  revoking  the  letters  of 
foreign  trust  company  simply  because  it  is  able  to  meet  any  losses  occasioned. 
Matter  o-f  Avery,  45  Misc.  529,  92  Supp.  97 ' 
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Testamentary  trustees,  who  were  also  executors,  will  be  removed  where  one, 
with  the  consent  but  withoait  the  active  assistance  of  the  other,  on  a  compulsory 
accounting,  attempts  to  make  up  their  deficiency  by  showing  investments  in 
real  estate,  which  conveyances  it  appears  were  made  to  them  since  the  commence- 
ment of  the  proceedings,  and  where  the  grantors  of  said  deeds  are  the  relatives, 
agents,  and  employees  of  the  trustees ;  and  the  property  was  conveyed  to  them 
subject  to  mortgages,  unpaid  interest  thereon,  and  unpaid  taxes.  Matter  of 
Mallon,  38  Misc.  27,  76  Supp.  879. 

Where  four  out  of  five  beneficiaries  oppose  an  application  for  the  removal 
of  testamentary  trustees  the  application  will  not  be  granted  merely  because  the 
trustees  were  personally  interested  as  syndicate  managers  in  the  reorganization 
of  a  corporation,  stock  of  which  had  been  pledged  with  them  to  insure  the  saiffi- 
ciency  of  the  trust  property  to  meet  an  annuity  imposed  thereon,  especially 
when  it  does  not  appear  that  the  interest  of  the  estate  or  of  any  of  the  bene- 
ficiaries would  be  advanced  by  the  removal  of  the  trustees,  and  there  is  no 
evidence  that  they  have  acted  otherwise  than  in  good  faith.  Matter  of  Warren, 
125  App.  Div.  169,  109  Supp.  202. 

The  general  power  of  a  surrogate  to  remove  a  trustee  or  allow  him  to  resign 
includes  the  power  in  a  proper  case  to  stop  the  action  of  the  trustee  when  the 
circumstances  require  it,  which  circumstances  are  within  his  judicial  dis- 
cretion, and  his  action  cannot  be  attacked  collaterally.  Conant  v.  Wright,  19 
Misc.  321,  4-i  Supp  727;  afPd,  22  App.  Div.  216,  48  Supp.  422,  162  K  Y. 
635. 

The  Supreme  Court  has  no  jurisdiction,  without  the  consent  of  the  husband 
or  the  trustee,  to  remove  the  trustee  appointed  "by  an  agreement  of  separation 
between  husband  and  wife,  which  contained  a  covenant  upon  the  part  of  the 
trustee  to  indemnify  the  husband  against  liability  for  debts  contracted,  or  to 
be  contracted,  by  the  wife,  and  to  appoint  another.  Neither  chapter  185  of 
the  Laws  of  1882  nor  section  92  of  chapter  547  of  the  Laws  of  1896  applies 
to  such  a  trust ;  and  jurisdiction  in  such  a  case  could  not  be  conferred  even  by 
the  express  authority  of  a  statute  passed  after  the  agreement  was  made,  since  a 
compulsory  removal  would  impair  the  obligation  created  by  the  trustee's  cove- 
nant to  indemnify  the  husband.  Hughes  v.  Cuming,  165  N.  Y.  91,  rev'g  36 
App.  Div.  302,  55  Supp.  256. 

Whether  the  Special  Term  will  decide  a  motion  to  remove  trustees  on  affi- 
davits or  take  proof  through  a  referee  depends  upon  the  discretion  of  the  court, 
and  the  latter  procedure  should  only  be  adopted  in  exceptional  cases  where  the 
facts  are  complicated  and  cannot  be  ascertained  with  reasonable  certainty  with- 
out an  examination  of  witnesses.  Matter  of  Warren,  125  App.  Div.  169,  109 
Supp.  202. 

When  on  a  petition  for  the  removal  of  an  executor  the  issues  are  sent  to 
a  referee  to  hear  and  report,  a  failure  of  the  witnesses  to  sign  their  testimony 
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is  waived  when  neither  party  insists  that  the  witnesses  sign  or  calls  the  atten- 
tion of  the  referee  to  the  defect,  and  they  submit  the  questions  involved  to  the 
referee  without  objection. 

When  after  the  filing  of  the  report  and  opinion  of  such  referee  with  the 
surrogate  one  party  contends  that  evidence  in  his  behalf  was  improperly  ex- 
cluded, the  surrogate  personally  may  hear  additional  witnesses  to  supply  the 
defect. 

An  executor  removed  for  the  causes  aforesaid  may  properly  be  charged  with 
the  costs  of  the  proceeding  to  remove  him.  Matter  of  Hirsh  No.  1,  116  App. 
Div.  367,  101  Supp.  893 ;  aff'd,  188  K  Y.  584. 

The  fact  that  there  is  pending  in  the  Surrogate's  Court  an  intermediate 
accounting  for  a  portion  of  the  time  covered  by  an  action  in  equity  to  remove 
trustees  and  settle  and  adjust  their  accounts  does  not  deprive  the  Supreme 
Court  of  jurisdiction  in  such  action  where  there  is  a  question  as  to  the  extent 
of  the  trustee's  interest  under  the  trust  deed,  although  proceedings  were  subse- 
quently instituted  therein  for  the  removal  of  the  trustees  on  account  of  their 
misconduct  in  appropriating  the  trust  funds  and  a  part  of  the  relief  sought  in 
the  equity  action  was  thereby  obtained.  Westerfield  v.  Rogers^  174  IST.  Y.  230, 
reVg  63  App.  Div.  18,  71  Supp.  401. 

Although  the  Supreme  Court  has  no  power  to  remove  an  executor,  it  has  the 
power  to  remove  a  trustee  as  such  notwithstanding  the  fact  that  he  is  an 
executor. 

Where  jurisdiction  has  been  entertained  by  the  Supreme  Court  of  proceed- 
ings taken  for  the  removal  of  a  trustee  under  a  will  on  the  ground  of  his  mis- 
conduct, and  judgment  has  been  rendered  therein^  unless  it  is  apparent  that 
some  rule  has  been  violated  in  entertaining  jurisdiction  the  court  will  not 
necessarily  undo  what  it  has  done;  it  is  a  siifEcient  reason  for  the  Supreme 
Court  to  refuse  to  remit  a  proceeding  to  the  Surrogate's  Court  that  complete 
relief  could  not  be  given  in  that  court. 

In  such  proceeding  it  is  proper  for  the  Supreme  Court,  if  it  chooses  to  take 
the  account,  to  determine  the  amount  that  a  defaulting  trustee  owes  to  an 
estate. 

Where  a  person  is  properly  removed  by  the  Supreme  Court  from  his  ofiSce 
as  trustee  under  a  will,  because  of  his  misconduct,  he  is  not  entitled  to  the 
compensation  provided  by  the  will  to  be  paid  to  him  for  the  services  he  should 
render  in  such  capacity. 

The  fact  of  the  solvency  of  a  trustee  under  a  will  is  no  defense  in  proceed- 
ings brought  to  remove  him  from  office  on  the  ground  of  his  misconduct;  his 
cotrustees  are  entitled  to  have  the  business  of  the  estate  conducted  as  contem- 
plated by  the  will,  and  if  that  is  not  done,  they  are  entitled  to  his  removal. 
Widmayer  v.  Widmayer,  76  Hun,  251,  27  Supp.  773. 

The  statute  does  not  authorize  a  proceeding  by  petition,  at  the  instance  of 
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those  entitled  in  remainder,  to  remove  a  trustee  of  an  express  trust  for  receiv- 
ing rents  and  profits  and  applying  them  to  the  use  of  any  person  for  life,  and 
against  the  wishes  of  such  cestui  que  trust. 

As  a  general  rule,  petitions  can  only  be  presented  in  an  action  pending,  or  in 
a  matter  over  which  the  court  has  jurisdiction  by  some  act  of  the  Legislature, 
or  other  special  authority. 

The  statvite  authorizing  any  person  interested  in  the  execution  of  express 
trusts  to  apply  for  the  removal  of  a  trustee  on  petition  was  only  intended  to 
embrace  that  class  of  persons  who  are  immediately  interested,  and  who  might 
be  injured  by  a  violation  of  the  trust,  or  by  the  insolvency  or  other  incompe- 
tency of  the  trustee. 

The  Supreme  Court  should  not  entertain  a  petition  for  the  removal  of  a 
trustee,  except  upon  the  application  of  the  person  interested  in  the  execution 
of  the  trust. 

Where  the  evidence  on  such  a  petition  tends  to  show  that  the  deed  of  trust 
was  obtained  by  fraud  and  undue  influence,  from  a  person  of  weak  and  un- 
sound mind,  it  is  the  duty  of  the  court  to  dismiss  the  petition  for  the  removal 
of  the  trustees,  unless  the  judge  is  fully  satisfied  that  the  trust  deed  was  the 
voluntary  act  of  a  sane  man,  competent  to  make  it. 

Assuming,  however,  that  the  grantor  was  competent  to  create  the  trust,  and 
that  the  deed  is  valid,  the  court  ought  not  to  remove  the  trustee  against  the 
wishes  of  the  creator  of  the  trust.  Livingston's  Petition^  2  Abb.  Pr.  ~N.  S.  1, 
34  ISr.  Y.  555. 

An  action  was  brought  by  the  plaintiff,  one  of  the  parties  to  the  agreement, 
to  have  the  trustees  removed  for  neglect  of  duty  and  breach  of  faith  in  return- 
ing to  a  corporation,  which  had  purchased  the  said  inventions,  the  certificates 
of  its  stock  which  it  had  agreed  to  give  in  payment  therefor. 

Held,  that  the  action  could  not  be  maintained  without  making  all  the  parties 
to  the  agreement  parties  to  the  action.  Bear  v.  American  Rapid  Telegraph 
Co.,  36  Hun,  400. 

A  petition  having  been  made  for  the  removal  of  certain  persons,  trustees 
under  a  last  will  and  testament,  from  such  trusteeship,  and  several  of  the 
parties  interested  in  the  disposition  of  the  estate  of  the  testator  being  infants 
and  unrepresented  in  this  proceeding:  Held,  that  before  an  order  of  the  gravity 
of  that  prayed  for  could  be  made,  it  would  be  necessary  to  bring  the  infants 
in  as  parties  to  the  proceeding,  and  that  it  was  incumbent  upon  the  court  to 
appoint  as  guardian  ad  litem  a  disinterested  person  without  interests  hostile  to 
them,  to  act  for  them.    Matter  of  RussaJc,  9  St.  Eep.  149. 

The  provision  authorizing  the  removal  of  a  trustee  (Code  Civ.  Pro.,  §  2817, 
subd.  2),  where  he  has  "invested  money  in  securities  unauthorized  by  law," 
must  be  read  in  connection  with  the  clause  of  the  same  section  authorizing 
such  removal,  where,  "  by  reason  "  of  such  an  act,  "  he  is  unfit  for  the  due 
execution  of  his  trust." 


t> 
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Where  such  an  investment  does  not  endanger  the  fund  or  indicate  a  lack  of 
honesty,  capacity,  or  fidelity  in  the  trustee,  the  court  will  not  remove  him. 
Matter  of  O'Hara,  62  Hun,  531,  17  Supp.  91. 

The  Surrogate's  Court  has  power  to  remove  a  testamentary  trustee  for  the 
reasons  set  forth  in  section  281 T  of  the  Code  and  the  Supreme  Court  will  not 
act  where  complete  relief  may  be  obtained  in  the  other  court. 

While  the  complaint  in  an  action  asking  a  decree  removing  a  testamentary 
trustee  must  show  that  adequate  relief  cannot  be  obtained  before  the  surrogate, 
it  seems  .that  the  adequacy  of  such  relief  cannot  be  tested  by  demurrer. 

The  Supreme  Court  may  remove  a  testamentary  trustee  not  only  for  the 
reasons  which  would  justify  such  action  by  the  surrogate,  but  also  "  for  any 
other  cause." 

It  is  a  fundamental  rule  that  a  testamentary  trustee  must  act  not  only  for 
the  benefit  of  the  trust  estate,  but  in  such  a  way  as  not  to  gain  any  personal 
advantage,  directly  or  indirectly,  except  such  as  the  law  specifically  gives  to 
him. 

Hence,  the  Supreme  Court  will  take  jurisdiction  of  an  action  to  remove  n 
testamentary  trustee  where  it  appears  by  the  complaint  that  a  corporation  was 
formed  to  continue  a  partnership  business  in  which  he  and  the  testator  each  had 
a  half  interest,  that  the  stock  of  the  corporation  is  held  half  by  the  trustee  in- 
dividually and  half  by  him  and  another  trustee  in  their  ofiicial  capacity,  and 
that  he  is  receiving  a  salary  as  president  of  the  corporation.  By  accepting 
such  salary  he  takes  a  position  where  his  personal  interest  may  come  in  con- 
flict with  his  duty  as  trustee.  Pyle  v.  Pyle,  137  App.  Div.  568,  122  Supp. 
256;  aff'd,  199  N.  Y.  538. 

Where  the  executrices  of  their  mother's  will,  through  the  agency  of  the  son 
of  one  of  them,  acquired  the  right  of  the  son  of  a  deceased  brother  in  property 
of  the  estate  by  fraud,  for  a  grossly  inadequate  price,  recognizing  him  in  the 
transaction  as  a  legitimate  child,  they  cannot  afterward  justify  their  conduct 
by  alleging  their  belief  in  his  illegitimacy,  but  should,  on  his  petition,  be  re- 
moved from  their  oflSce.     Matter  of  Sterling,  68  Misc.  3,  124  Supp.  894. 

A  reference  should  not  be  ordered  in  a  proceeding  for  the  removal  of  a  testa- 
mentary trustee  who,  being  also  a  surviving  partner  of  his  testator,  is  charged 
with  inducing  the  testator  to  execute  the  articles  of  copartnership  when  feeble 
in  body  and  mind,  and  with  making  a  false  inventory  of  the  partnership  affairs, 
if  the  same  questions  are  involved  in  a  pending  suit  brought  by  the  petitioners 
against  the  trustee. 

The  Supreme  Court  will  remove  a  testamentary  trustee  pursuant  to  the  au- 
thority conferred  by  section  112  of  the  Keal  Property  Law,  on  the  ground  that 
he  has  become  an  unsuitable  person  to  execute  the  trust,  where  he  is  also  a  sur- 
viving partner  of  his  testator,  and  there  is  substantial  controversy  as  to  the 
accuracy  of  his  inventory  of  the  partnership  affairs,  so  that  his  private  interests 
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as  partner  conflict  with  his  duties  as  trustee.  Matter  of  Keller,  142  App.  Div. 
454;  a£E'd,  201  K  Y.  590. 

In  a  special  proceeding  to  remove  testamentary  trustees  the  court  has  no 
power  to  issue  a  mandatory  injunction  requiring  them  to  vote  in  a  certain  way 
on  stock  held  by  them  as  part  of  the  trust  estate. 

It  seems  that  there  may  be  instances  where  in  special  proceedings  brought 
for  a  particular  purpose  the  court  in  its  general  powers  may  issue  a  temporary 
staying  order  to  insure  the  efficient  execution  of  its  final  determination. 
Matter  of  Dietz,  138  App.  Div.  283. 

Petition  for  leave  to  Resign. 

NEW  YORK  SUPREME  COURT  —  Counts-  of  New  Yobk. 


In  the  Matter  or  the  Petition  of  JAMES  I  ,-,„,..  „   .„„ 

>  I'Zo  JN.   jL.  ooy. 
C.   HOLMES,  Etc.  J 

To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  James  C.  Holden  respectfully  shows : 

That  Albert  Weber,  late  of  the  city  and  county  of  Few  York,  deceased,  de- 
parted this  life  on  the  S5th  day  of  June,  1897,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of  New  York 
on  the  10th  day  of  July,  1897.  A  copy  of  said  last  will  and  testament  is  hereto 
annexed. 

(Set  out  facts  as  to  the  appointment  of  relator;  pertinent  matters  from  the  will 
of  decedent.) 

Your  petitioner  further  shows  that  at  the  time  of  his  appointment  the  said 
estate  was  embarrassed  by  debts  to  the  amount  of  three  hundred  thousand  dollars 
($300,000)  or  thereabouts,  some  of  which  was  in  judgment. 

That  the  taxes  upon  the  real  estate  belonging  to  the  deceased  were  unpaid  and 
in  arrears  for  four  or  five  years;  that  said  property  had  been  sold  for  arrears  of 
taxes  and  was  liable  to  be  sold  again. 

That  at  the  request  of  the  then  existing  creditors  of  the  estate,  and  with  the 
consent  and  approbation  of  all  parties  in  interest,  your  petitioner  appointed 
Albert  Weber,  Jr.,  the  manager  of  the  business. 

Your  petitioner  further  says  that  he  has  paid  all  the  indebtedness  of  the  said 
business  which  was  due  and  owing  at  the  time  of  his  appointment,  except  those 
secured  by  mortgage. 

That  he  has  caused  to  be  paid  all  arrears  of  taxes  upon  the  real  estate  of  the 
testator,  and  that  the  business  entrusted  to  his  care  is  now  upon  a  sound  financial 
basis,  and  that  the  assets  of  the  said  business  very  largely  exceed  the  current  lia- 
bilities which  are  necessarily  incident  to  the  carrying  on  of  said  business. 

Your  petitioner  further  says  that  he  is  the  age  of  sixty-three  years  and  up- 
wards, and  is  not  in  vigorous  physical  health;  that  the  burden  of  carrying  on  the 
said  business  and  the  responsibility  consequent  thereupon  are  very  heavy,  and 
that  the  constant  strain  upon  the  nervous  system  of  your  petitioner  is  more  than 
he  is  able  to  bear  and  is  seriously  affecting  his  health. 

Your  petitioner  further  says  that  since  the  date  of  the  said  decree,  to  wit,  the 
8th  day  of  August,  1884,  two  other  children  of  the  said  Eobina  Protheroe  have 
been  born,  one  of  whom  has  since  died,  leaving  three  children  now  surviving, 
namely  (insert  names),  and  for  whom  Julien  T.  Davies  was  guardian  ad  litem, 
and  Evelyn  Protheroe,  who  was  not  a  party  to  the  said  degree.     • 
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That  the  said  Martha  Weber,  daughter  of  the  said  deceased,  is  unmarried. 

That  all  of  the  just  debts  of  the  said  Albert  Weber  existing  at  the  time  of  his 
death,  except  those  secured  by  mortgage,  have  been  paid  in  full,  and  that  the 
only  parties  now  having  or  claiming  to  have  any  interest  in  said  property  are 
(insert  names).  All  of  said  children  of  said  Eobina  Protheroe  are  infants  under 
the  age  of  fourteen  years. 

Wherefore,  your  petitioner  prays  that  he  may  be  permitted  to  resign  and  be 
discharged  from  his  duties  and  responsibilities  as  trustee  aforesaid,  and  that  a 
new  trustee  may  be  appointed  in  his  place,  and  that  his  accounts  may  be  passed 
and  that  a  referee  may  be  appointed  for  the  purpose  of  examination  and  passing 
upon  his  accounts,  and  that  all  the  parties  to  the  decree  above  referred  to  —  and 
that  all  the  parties  in  interest  above  named,  may  be  required  to  show  cause  why 
he  should  not  be  permitted  to  resign,  and  that  your  petitioner  may  have  such 
other  and  further  relief  as  may  be  just. 

Dated,  New  York,  August  9,  1888.  James  C.  Holden, 

Trustee. 

(Add  verification.) 

Order  of  Reference. 

(Caption  and  title.)  (Eecitals.) 

Ordered,  that  the  prayer  of  the  said  petitioner,  James  C.  Holden,  for  permis- 
sion to  resign  his  duties  as  trustee  under  the  will  of  the  late  Albert  Weber,  and 
under  the  decree  and  judgment  of  this  court  in  suit  of  Martha  Weber  against 
Ferdinand  Mayer  and  others,  be  and  it  hereby  is  granted. 

It  is  further  ordered,  that  the  same  be  referred  to  Hon.  Noah  Davis  as  referee 
to  take  proof  and  report  to  this  court  as  to  the  proper  person  or  persons  to  be 
appointed  in  the  place  of  the  said  James  C.  Holden,  as  trustee  aforesaid,  and  as 
to  what  would  be  a  suitable  compensation  for  such  substituted  trustee,  and  that 
the  said  referee  report  to  the  court  with  all  convenient  speed,  and  that  upon  the 
coming  in  of  his  report  and  upon  final  action  by  this  court,  with  regard  to  the 
appointment  of  such  trustee  or  trustees  —  and  upon  the  qualification  of  the  said 
trustee  or  trustees,  the  petitioner,  James  C.  Holden,  shall  cease  to  be  such  trustee, 
and  shall  be  relieved  from  his  duties  as  such  trustee,  and  shall  turn  over  to  his 
successor  or  successors  the  assets  in  his  hands  as  trustee,  and  thereupon  the  said 
referee  shall  proceed  as  provided  and  directed  in  the  order  of  reference  made  and 
duly  entered  herein  in  the  month  of  December,  1888,  at  a  Special  Term  of  this 
court,  and  take  and  state  the  accounts  of  the  said  James  C.  Holden,  as  trustee, 
upon  such  notice  to  the  parties  appearing  in  this  proceeding  as  the  said  referee 
may  describe;  and  upon  the  coming  in  of  the  said  report  of  the  said  referee  upon 
the  said  accounting,  and  upon  the  approval  of  the  same  according  to  the  rules  and 
practice  of  this  court,  and  upon  his  turning  over  to  the  new  trustee  or  trustees 
all  assets  and  property  of  trust  for  which  he  has  become  or  shall  have  become 
responsible,  the  said  trustee  shall  be  finally  discharged  from  his  office. 

Order  Substituting  Trustee. 

(Caption  and  title.) 
(Recitals.) 

Ordered,  adjudged  and  decreed,  that  the  said  report  be,  and  the  same  hereby 
is,  in  all  things  confirmed,  and  that  William  Foster,  Esq.,  be  and  he  hereby  is  ap- 
pointed trustee  under  the  last  will  and  testament  of  Albert  Weber,  deceased,  upon 
his  giving  a  bond  to  the  people  of  the  State  of  New  York  in  the  penalty  of  fifty 
thousand  dollars  ($50,000)  conditioned  for  the  faithful  discharge  _  of  his  duties 
as  such  trustee  in  the  manner  and  form  in  such  cases  usually  provided,  and  that 
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the  appointment  of  the  said  trustee  shall  date  from  the  time  of  the  filing  of  his 
bond;  and  it  is 

Further  ordered,  adjudged  and  decreed,  that  the  compensation  of  the  said 
William  Foster,  Esq.,  shall  be  fixed  at  five  thousand  dollars  ($5,000)  per  annum, 
pajrable  monthly,  in  lieu  of  all  commissions,  in  addition  to  a  reasonable  premium 
to  be  paid  for  procuring  the  bond  aforesaid,  not  exceeding  five  hundred  dollars 
($500)  per  annum,  and  that  the  said  William  Poster  is  hereby  authorized  from 
time  to  time  to  pay  himself  the  said  compensation  as  the  same  may  accrue,  and 
charge  the  same  to  his  account  as  trustee ;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  upon  the  filing  of  the  said  bond,  the  said 
William  Foster,  Esq.,  be  and  become  trustee  of  all  the  property,  rights,  powers 
and  interest  of  the  original  trustees  under  the  last  will  and  testament  of  Albert 
Weber,  deceased,  and  that  all  the  property,  rights,  powers  and  interest  of  the  said 
James  C.  Holden,  trustee,  under  the  said  decretal  order  in  the  said  action  of  Martha 
Weber  against  Ferdinand  Mayer  and  others  aforesaid,  be  and  become  charged 
with  and  subject  to  all  the  burdens  and  duties  of  such  trustees  in  the  execution 
of  the  trusts  of  said  will,  subject  to  the  express  directions  of  this  and  the  aforesaid 
decretal  order,  and  the  orders  of  this  court;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that,  subject  to  the  directions  herein  contained, 
the  said  James  C.  Holden  deliver  to  the  said  new  trustee,  within  six  days  after  his 
qualifying  as  aforesaid,  each  and  every  of  the  personal  property,  stocks,  debts,  assets 
and  effects  held  and  possessed  by  him  as  such  trustee,  and  the  muniments,  books, 
vouchers  and  papers  relating  thereto  in  his  custody,  and  that  he  execute,  acknowl- 
edge and  deliver  to  the  said  new  trustee  a  conveyance  of  all  the  real  property  of 
the  said  estate  standing  in  his  name  as  said  trustee;  it  is  further 

Ordered,  adjudged  and  decreed,  that  upon  his  qualifying  as  aforesaid,  the 
said  William  Foster,  Esq.,  be  and  he  hereby  is  made  a  party  to  this  proceed- 
ing, and  is  also  made  a  party  defendant  to  the  said  action  brought  in  this  court 
by  Martha  Weber  against  Ferdinand  ilayer  and  others,  and  as  such  shall  be 
entitled  to  notice  of  any  proceedings  in  such  action  or  of  any  other  further  pro- 
ceedings herein ;  and  that  the  said  trustee  or  any  of  the  parties  interested  may  from 
time  to  time  apply  at  the  foot  of  this  decree  and  the  said  judgment  of  August  8, 
1884,  in  said  action  for  instructions  for  carrying  out  the  trusts  of  the  said  will  on 
notice  to  the  parties  interested ;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  as  to  all  liabilities  lawfully  incurred  by 
the  said  James  C.  Holden  as  trustee,  under  the  terms  of  the  decree  entered  on 
the  8th  day  of  August,  188-4,  appointing  the  said  James  C.  Holden  sole  trustee 
under  the  last  will  and  testament  of  said  Albert  Weber,  deceased,  or  lawfully 
incurred  under  the  terms  of  the  last  will  and  testament  of  the  said  Albert  Weber, 
deceased,  the  same  shall  be  and  remain  a  charge  upon  the  estate  in  the  hands  of 
the  new  trustee  and  upon  all  property  delivered  to  the  new  trustee  by  said  James  C. 
Holden,  and  the  said  Holden,  trustee,  shall  be  relieved  from  all  personal  liability 
by  reason  thereof,  or  by  reason  of  any  promissory  notes  or  other  evidences  of  debt 
given  by  him  as  trustee  for  such  indebtedness,  and  that  the  said  William  Foster, 
Esq.,  shall  have  the  power  and  authority  to  liquidate  and  satisfy  such  just  debts 
and  obligations  lawfully  incurred  by  said  former  trustee,  James  C.  Holden,  or  the 
trustees  under  the  last  will  and  testament  of  said  Albert  Weber,  deceased,  and  to 
give  his  promissory  notes  as  such  trustee  for  the  purpose  of  securing  an  extension 
of  time  for  the  payment  of  any  such  lawful  debts  or  claims  against  said  former 
trustee  or  trustees,  and  that  he  continue  to  pay  the  annuities  provided  for  under 
the  will  of  said  Albert  Weber,  deceased,  until  the  further  order  of  this  court ;  it  is 
further 

Ordered,  adjudged  and  decreed,  that  pursuant  to  the  order  made  and  entered 
herein,  dated  the  26th  day  of  December,  1888,  the  said  James  C.  Holden,  trustee, 
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can  have  his  acts  and  proceedings  in  the  premises  before  the  referee  in  the  said 
order  named,  and  expenses  of  the  accounting  of  the  said  Holden,  as  trustee  therein, 
to  be  a  charge  upon  the  trust  funds  in  the  hands  of  the  new  trustee,  unless 
otherwise  ordered. 

Order  Finally  Discharging  Trustee. 

(Caption  and  title.) 

Whereas,  by  an  order  and  decree,  entered  herein  on  the  31st  day  of  July,  1889, 
it  was  among  other  things  provided  that  James  C.  Holden,  the  petitioner  herein, 
be  discharged  from  all  the  duties  and  responsibilities  of  his  trusteeship,  and  be 
relieved  from  any  liability  to  any  of  the  parties  thereto,  or  any  of  the  beneficiaries 
under  the  will  of  Albert  Weber,  deceased,  or  to  the  beneiiciaries  of  the  trust  for 
the  purposes  of  which  he  was  appointed  trustee,  and  that  a  certain  bond  for  the 
faithful  discharge  of  his  duties,  filed  on  the  8th  day  of  August,  1884,  in  a  case 
wherein  Martha  Weber,  widow  of  Albert  Weber,  deceased,  was  plaintiff,  and 
Ferdinand  Mayer  and  others  as  executors  of  the  trustees  under  the  last  will  and 
testament  of  Albert  Weber,  deceased,  and  others,  were  defendants,  -and  wherein 
this  petitioner  was  appointed  trustee,  be  vacated  and  canceled,  and  be  delivered 
up  to  Messrs.  Hornblower  &  Byrne,  attorneys  for  said  James  C.  Holden,  trustee, 
and  the  surety  thereon  fully  exonerated  and  discharged,  upon  the  said  James  C. 
Holden  causing  to  be  paid  within  five  days  from  the  entry  of  said  order  and  decree 
to  the  new  trustee  of  said  trust  created  by  the  will  of  said  Albert  Weber,  deceased, 
William  Foster,  twenty  thousand  dollars  ($20,000),  said  payment  to  be  made  upon 
certain  conditions  and  terms  set  forth  in  the  aforesaid  decree,  and  in  the  report 
of  Hon.  Noah  Davis,  referee,  and  filed  herein  on  the  31st  day  of  July,  1888;  and 

Whereas,  in  said  decree  it  was  further  ordered,  adjudged  and  decreed,  that 
upon  the  payment  of  the  said  twenty  thousand  dollars  ($20,000)  to  the  said  new 
trustee,  William  Foster,  said  payment  to  be  evidenced  by  the  affidavit  of  said 
Foster  that  he  has  received  the  said  money,  the  said  James  C.  Holden  shall  be 
entitled  to  an  order  relieving  him  from  all  liability  as  trustee,  and  vacating  and 
canceling  the  aforesaid  bond  given  by  him  for  the  faithful  discharge  of  his  duties, 
and  exonerating  and  discharging  the  surety  thereon,  and  directing  the  county  clerk 
to  deliver  said  bond  to  Messrs.  Hornblower  &  Byrne,  attorneys  for  said  James  C. 
Holden,  trustee,  and  that  said  application  of  said  James  C.  Holden  for  said  order 
be  had  without  further  notice. 

Now,  on  reading  said  decree,  and  on  all  the  papers  and  proceedings  wherein  said 
decree  'was  entered,  and  on  reading  and  filing  the  affidavit  of  William  Foster 
hereto  annexed,  whereby  it  appears  that  the  said  William  Foster  within  five  days 
from  the  entry  of  said  decree  received  the  twenty  thousand  dollars  ($20,000) 
referred  to  in  said  decree,  it  is,  on  motion  of  Messrs.  Hornblower  &  Byrne, 
attorneys  for  said  James  C.  Holden,  trustee. 

Ordered,  that  the  said  James  C.  Holden  be  and  he  hereby  is  relieved  from  all 
liability  as  trustee  herein ;  and  it  is  further 

Ordered,  that  the  bond  given  by  him  for  the  faithful  discharge  of  his  duties 
in  the  action  wherein  Martha  Weber,  widow  of  Albert  Weber,  deceased,  was 
plaintiff  and  Ferdinand  Maver  and  other  executors  of  and  trustees  under  the  last 
will  and'  testament  of  said  Albert  Weber,  deceased,  and  others,  were  defendants, 
said  bond  being  filed  on  the  8th  day  of  August,  1884,  be  vacated  and  canceled, 
and  that  the  surety  on  said  bond  be  exonerated  and  discharged. 


2018  TEUSTEE,  EESIGNATION,  EEMOVAL  AND  APPOINTMENT  OP. 

Petition  for  Removal  of  Testamentary  Trustee. 

SUPREME  COURT  —  County  of  New  Yoek. 

In  the  Matter  of  the  Application  of 
CLOTILDE  R.  KELLER  and  CHARLES 
MEYER  FOR  THE  Removal  of  HUGO  P. 
KELLER,  AS  Testamentary  Trustee  Un- 
der THE  Last  Will  and  Testament  of 
ADOLPH  KELLER,  Deceased. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Clotilde  R.  Keller  and  Charles  Meyer  respectfully  shows: 

First.  That  your  petitioners  are  executors  and  trustees  of  the  last  will  and  testa- 
ment of  Adolph  Keller,  deceased,  who  died  a  resident  of  the  county  of  New  York 
on  May  18,  1904,  leaving  a  last  will  and  testament  wherein  and  whereby  he  did 
appoint  Clotilde  R.  Keller  and  Charles  Meyer,  your  petitioners,  and  Hugo  P. 
Keller,  as  executors  thereof  and  as  trustees  of  the  trust  therein  contained;  that 
the  said  last  will  and  testament  was  duly  admitted  to  probate  by  decree  of  the 
Surrogate's  Court  of  the  county  of  ISTew  York,  which  had  jurisdiction  thereof,  and 
letters  testamentary  thereof  were  duly  issued  by  and  out  of  said  court  to  the  said 
Clotilde  R.  Keller  and  Charles  Meyer,  your  petitioners  herein,  and  to  the  said 
Hugo  P.  Keller  on  or  about  the  7th  day  of  June,  1904,  who  thereupon  duly  quali- 
fied and  entered  upon  the  discharge  of  their  duties  as  such  and  are  still  acting 
as  such  executors  and  trustees. 

That  the  said  last  will  and  testament  was  duly  recorded  in  the  office  of  the  said 
Surrogate's  Court  in  Liber  739  of  Wills,  page  59.  (Recite  pertinent  provisions 
of  will.) 

Second.  That  your  petitioner,  Clotilde  R,  Keller,  is  the  principal  beneficiary 
of  the  trust  created  by  said  last  will  and  testament,  she  being  entitled  to  the 
entire  income  thereof  and  two-thirds  of  the  principal  upon  the  termination  of  the 
trust  as  in  said  will  provided. 

That  said  testator  left  him  surviving  one  child,  Adolph  Keller,  an  infant,  who 
resides  with  his  mother,  your  petitioner,  Clotilde  R.  Keller. 

Third.  That  as  hereinafter  shown,  the  individual  interests  of  said  Hugo  P. 
Keller  are  closed  and  adverse  to  and  have  come  in  conflict  with  his  duties  as  trustee 
of  the  said  estate  of  Adolph  Keller  and  that  he,  the  said  Hugo  P.  Keller,  is  not  in 
a  position  to  act  for  the  benefit  of  said  estate  and  for  the  beneficiaries  of  said  trust. 

Fourth.  That  at  the  time  of  the  death  of  said  Adolph  Keller  he  and  Hugo  P. 
Keller  were  and  had  been  for  many  years  the  sole  members  of  the  firm  of  L.  H. 
Keller  &  Co.,  manufacturers  of  and  dealers  in  general  watchmakers'  supplies 
and  tools,  watches  and  Jewelry,  at  ISTo.  64  Nassau  street,  in  the  county  and  city  of 
New  York,  which  was  a  flourishing  going  concern  at  that  time,  and  were  equal 
partners  and  each  equally  entitled  to  share  in  the  proflts,  business  and  distribution 
of  the  assets  of  said  firm. 

That  the  assets  of  said  firm  were  of  great  value,  namely,  of  the  value  of  over 
three  hundred  and  twenty-flve  thousand  dollars  ($325,000),  as  your  petitioners 
have  been  informed  and  verily  believe,  consisting  of  goods,  wares  and  merchandise, 
money  in  bank,  bills  receivable  and  other  valuable  property,  including  certificates 
of  stock  in  corporations  in  which  said  Hugo  P.  Keller  possesses  a  controlling 
interest.  That  there  was  a  large  amount  of  undivided  profits  at  that  time  and 
that  all  of  the  assets,  property  and  the  books  and  accounts  and  papers  relating  to 
said  firm  were  taken  possession  of  by  said  Hugo  P.  Keller  on  the  death  of  Adolph 
Keller,  as  surviving  and  liquidating  member  of  said  firm. 
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Fifth.  That  said  Hugo  P.  Keller  has  retained  possession  of  all  of  the  assets 
and  property  and  books  of  said  firm  and. has  apportioned  the  same  to  his  own 
use,  and  has  been  carrying  on  the  same  business  in  the  same  firm  name  and  to  his 
sole  benefit. 

Sixth.  That  a  serious  dispute  has  arisen  between  your  petitioners  and  said 
Hugo  P.  Keller  as  to  the  amount  for  which  said  Hugo  P.  Keller  should  account 
to  the  said  estate  as  such  liquidating  partner,  he  claiming  that  the  total  amount 
due  the  estate  from  him  as  such  was  only  about  forty-one  thousand  nine  hundred 
and  seventy-two  dollars  and  eighty-two  cents  ($41,973.82),  whereas  your  petitioners 
claim  and  aver  that  it  is  over  eighty  thousand  dollars  ($80,000). 

Seventh.  That  your  petitioners,  as  such  executors  and  trustees,  have  commenced 
an  action  in  the  Supreme  Court,  New  York  county,  against  said  Hugo  P.  Keller, 
for  an  accounting  by  him  as  surviving  partner  of  the  firm  of  L.  H-  Keller  &  Co., 
which  action  is  now  pending  and  undetermined  in  said  court.  A  sworn  complaint 
therein  has  been  served,  to  which  no  answer  has  yet  been  made,  and  said  Hugo  P. 
Keller  is  defending  and  vigorously  resisting  all  efforts  to  procure  a  true  account- 
ing from  him  of  his  acts  and  transactions  as  such  liquidating  partner. 

Eighth.  That  said  Hugo  P.  Keller  has  refused  to  render  a  true  account  of  his 
dealings  with  said  firm  assets  to  your  petitioners;  that  he  has  falsified  the  same; 
that  said  deceased  Adolph  Keller  was  for  some  time  prior  to  his  death  in  a  weak 
mental  and  bodily  condition,  whereof  your  petitioners  claim  the  said  Hugo  P. 
Keller  has  attempted  and  is  attempting  to  take  undue  advantage  by  claiming  the 
benefit  of  a  certain  document  purporting  to  have  been  signed  by  said  deceased 
while  he  was  in  that  condition ;  that  said  Hugo  P.  Keller  had  attempted  in  various 
ways  to  deceive  your  petitioners  by  suppressing  and  misrepresenting  the  facts 
relating  to  the  assets  and  liabilities  of  said  copartnership  existing  between  him 
and  Adolph  Keller;  that  he  refused  an  examination  of  the  books  of  account  of 
the  firm  until  compelled  to  allow  an  examination  by  an  order  of  this  court;  that 
he  now  claims  that  certain  important  books,  containing  material  entries,  are  miss- 
ing, and  that  he  refused  an  examination  of  certain  other  books  relating  to  part- 
nership assets  and  liabilities,  as  your  petitioners  have  been  informed  and  verily 
believe,  by  a  report  made  by  the  expert  accountant  engaged  by  your  petitioners  to 
examine  the  books  of  account. 

Your  petitioners  further  charge  the  said  Hugo  P.  Keller  with  having  falsified 
the  books  of  account  of  said  firm  by  causing  fictitious  and  fraudulent  entries  to 
be  made  therein  as  shown  by  the  report  of  said  accountant. 

That  the  said  Hugo  P.  Keller  has  endeavored  to  in  all  ways  hinder  and  delay 
said  action  against  him  by  preventing  the  disbursement  of  necessary  money  for 
expert  accountants  and  other  expenses  incidental  to  this  litigation. 

Ninth.  That  before  the  commencement  of  this  proceeding  your  petitioners 
requested  said  Hugo  P.  Keller  to  resign  as  executor  and  trustee  of  the  estate 
of  Adolph  Keller,  but  he  refused  to  resign  as  requested. 

Tenth.  That  by  reason  of  the  various  acts  of  dishonesty  above  detailed  and  by 
reason  of  his  conflicting  interests  as  herein  set  forth,  which  are  entirely  opposed 
to  the  interests  of  the  estate  of  Adolph  Keller,  deceased,  the  said  Hugo  P..  Keller 
is  a  person  unfit  for  the  execution  of  his  office,  and  he  should  be  removed 
therefrom. 

Eleventh.  That  no  previous  application  for  this  order  has  been  made. 

Wherefore,  your  petitioners  pray  for  a  final  order  removing  said  Hugo  P. 
Keller  as  testamentary  trustee  of  the  estate  of  Adolph  Keller,  deceased. 

(Signatures  and  verifications.) 
Vol.  11  —  64 
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ARTICLE  II. 

WHEN  A  TRUSTEE  MAY  BE  APPOINTED. 

On  the  death  of  the  surviving  trustee  the  trust  estate  does  not  go  to  his  heir 
or  legal  representative,  but  the  execution  of  the  trust  devolves  upon  the  Court 
of  Chancery.  Ha,wley  v.  Boss^  7  Paige,  103 ;  McCosker  v.  Brady,  1  Barb.  Ch. 
329,  1  N.  Y.  214. 

A  new  trustee  will  not  be  appointed  in  place  of  one  deceased  where  it  clearly 
appears  that  the  trust  or  power  in  trust  is  void.  Matter  of  Will  of  Butterfield, 
133  N.  Y.  473. 

Upon  the  death  of  a  surviving  trustee  his  powers  and  duties  become  vested 
in  the  court  and  may  be  exercised  by  some  person  appointed  by  it  for  that  pur- 
pose.    Delaney  v.  MacCormack,  88  IST.  Y.  374. 

The  Supreme  Court  has  inherent  power  to  execute  a  trust  and  in  the  absence 
of  the  trustee  it  may  and  will  take  upon  itself  its  execution.  Kirk  v.  Kirk, 
137  N.  Y.  510,  citing  Bogers  v.  Bogers,  111  N.  Y.  228;  Greenleaf  v.  ^Vaddell, 
116  ISr.  Y.  242. 

Testator  left  his  property  in  trust  for  his  brothers,  the  executors  to  pay  an- 
nually to  his  brother  such  part  of  the  interest  and  principal  as  might  in  the 
executor's  judgment  be  proper  for  the  former's  support,  and  permitting  the 
executor  to  pay  over  the  whole  principal  if  he  deemed  it  to  his  brother's  inter- 
est. Held,  that  on  the  death  of  the  executor  and  trustee,  the  trust  vested  in  the 
Supreme  Court.     Button  v.  Hemmens,  92  App.  Div.  40,  86  Supp.  829. 

Where  a  testator  left  property  to  his  executors,  or  the  survivor  of  them,  in 
trust  for  the  support  of  his  daughter,  the  same  to  be  divided,  at  her  death, 
among  certain  beneficiaries,  on  the  death  of  the  trustees,  the  trust  devolved 
upon  the  Supreme  Court  and  not  upon  the  administrators  with  the  will  an- 
nexed.    Horsfield  v.  Black,  40  App.  Div.  264,  57  Supp.  1006. 

Upon  the  refusal  to  qualify  of  a  trustee  who  is  competent  to  act  as  such,  the 
trust  vests  in  the  Supreme  Court,  to  be  executed  by  a  new  trustee  to  be  ap- 
pointed by  the  court,  or  by  the  court  itself.  Haendle  v.  Stewart,  84  App.  Div. 
274,  82  Supp.  823. 

The  statutory  provision  that,  on  the  death  of  the  last  surviving  trustee,  the 
trust  shall  vest  in  the  Supreme  Court,  should  be  read  in  connection  with  the 
Code  of  Civil  Procedure,  section  2818,  authorizing  the  Surrogate's  Court  to 
appoint  a  successor  on  the  death  of  such  a  trustee,  and  the  trust  vests  in  the 
Supreme  Court  only  so  far  as  may  be  consistent  with  such  power.  Matter  of 
Brady's  Estate,  58  Misc.  108,  110  Supp.  755. 

Where  the  trustees  named  did  not  qualify,  the  trust,  with  all  the  powers  and 
duties  of  the  original  trustees,  is  vested  in  the  Supreme  Court,  and  is  to  be 
executed  under  its  direction.     Mulry  v.  Mulry,  89  Hun,  531,  35  Supp.  618. 

A  trust  does  not,  upon  the  death  of  the  original  executors  and  trustees,  vest 
in  the  Supreme  Court  where  it  was  fully  executed  as  a  trust  in  their  lifetime. 
Matter  of  Bost,  30  Misc.  551,  64  Supp.  369. 
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Where  no  duties  remain  to  be  performed  after  the  death  of  the  trustee,  ex- 
cept to  pay  the  funds  to  the  beneficiaries,  it  is  not  necessary  to  appoint  a  new- 
trustee,  but  the  executor  of  the  deceased  trustee  may  make  such  payments. 
Boyer  v.  Decker,  5  App.  Div.  623,  40  Supp.  600. 

Under  the  provisions  of  the  Revised  Statutes  vesting  in  the  Supreme  Court 
any  unexecuted  express  trust  in  real  estate  upon  death  of  the  surviving  trustee, 
and  authorizing  the  appointment  by  it  of  some  person  to  complete  the  execution 
of  the  trust,  and  under  provisions  of  chapter  185  of  the  Laws  of  1882,  making 
similar  provisions  as  to  personal  property,  upon  the  application  for  appoint- 
ment of  a  trustee  the  court  has  jurisdiction  only  to  inquire  whether  the  deceased 
trustee  was  at  the  time  of  his  death  engaged  in  the  execution  of  an  apparent 
trust,  and  whether  that  trust  remains  in  any  respect  unexecuted.  If  these  facts 
appear  it  is  the  duty  of  the  court  to  make  the  appointment.  Matter  of  Petition 
of  Waring,  99  N.  Y.  114. 

The  court  will  not,  upon  the  application  for  the  appointment  of  a  trustee, 
inquire  whether  the  trust  has  terminated,  but  will  leave  that  question  to  be 
i^ttled  when  the  trust  provisions  are  sought  to  be  executed  and  enforced.  Mat- 
ter of  Mayne,  98  App.  Div.  171,  90  iSupp.  1050. 

Where  a  power  given  by  a  will  was  a  naked  and  purely  discretionary  one 
(which  could  be  performed  by  no  person  other  than  the  one  selected  by  the 
testator,  chapter  185  of  the  Laws  of  1882,  providing  for  the  appointment  of  a 
trustee  upon  the  death  of  the  surviving  trustee,  has  no  application  as  no  express 
trust  is  created  by  such  a  will.    Matter  of  Bierhum,  40  Hun,  504. 

The  fact  that  on  the  death  of  a  surviving  trustee  of  personalty,  appointed 
under  a  will,  a  motion  for  an  order  appointing  a  trustee  to  administer  the 
unexecuted  provisions  of  the  trust,  instead  of  being  made  on  a  special  applica- 
tion under  section  8  of  chapter  417  of  the  Laws  of  1897  and  chapter  185  of 
the  Laws  of  18'9'2,  providing  that  in  such  a  c^se  the  trust  devolves  upon  the 
Supreme  Court  and  that  it  is  the  duty  of  the  court  to  appoint  some  one  to 
execute  it  and  invest  i;he  appointee  with  any  or  all  of  the  powers  and  duties  of 
the  original  trustee,  was  entitled  in  an  action  between  the  surviving  trustee 
and  other  parties  relating  to  the  disposition  of  the  income  of  the  trust  fund  and 
Tvas  recited  in  the  notice  of  motion  to  have  been  made  in  pursuance  of  a  pro- 
vision contained  in  the  judgment  entered  in  such  action  granting  leave  to  apply 
lat  'the  foot  of  the  judgment  for  other  relief,  does  not  prevent  the  court  from 
^acquiring  jurisdiction  to  grant  the  order  where  the  petition  states  all  the  juris- 
dictional facts  and  all  the  interested  parties  are  before  the  court.  The  order 
appointing  the  new  trustee  should  conform  to  the  language  of  the  statute. 
Weimore  v.  Wetmore,  44  App.  Div.  52,  60  Supp.  437. 

In  some  of  the  cases  a  distinction  is  made  between  the  appointment  of  a  per- 
son by  Supreme  Court  to  carry  out  an  unexecuted  trust  on  the  death  of  the 
last  surviving  trustees,  as  provided  for  by  section  111,  and  the  power  of  the 
court  to  appoint  a  successor  upon  the  resignation  or  removal  of  the  trustf-e. 
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In  Brater  v.  Hopper,  77  Hiin,  244,  it  is  held :  "  There  is  no  power  in  a 
■court  to  appoint  a  new  triTstee  upon  the  death  of  a  surviving  trustee,  and  it  is 
only  in  a  case  where  a  trustee  has  resigned  or  is  removed  that  the  statute  gives 
the  power  to  appoint  a  new  trustee." 

This  case  is  cited  and  followed  in  Faile  v.  Crawford,  30  App.  Div.  536 
(541),  where  it  is  said:  "Upon  the  death  of  a  surviving  trustee,  the  trust  de- 
volves upon  the  court,  and  the  power  is  given  the  latter  (1  K.  S.  730,  §  68)  to 
appoint  a  person  to  execute  the  trust.  In  this  action  there  was  a  failure  to 
observe  the  distinction  between  the  right  of  the  court  to  appoint  a  substituted 
itrustee  and  its  right  to  appoint  a  person  to  act  under  its  direction  to  execute 
the  trust.  Biit  this  was  in  no  way  fatal,  for  the  reason  that  calling  them  trus- 
tees, instead  of  their  being  designated  as  persons  appointed  by  the  court  to 
Execute  the  trust  was,  at  most,  a  misnomer,  and  did  not  prevent  the  persons 
named  from  performing  the  duties  which  were  directly  and  precisely  defined 
by  the  judgment." 

In  Wildey  v.  Robinson,  85  Hun,  362,  it  was  held  that  "  Under  the  provisions 
of  the  Revised  Statutes  the  Supreme  Court  has  no  power  to  appoint  a  new  trus- 
tee upon  the  death  of  the  surviving  trustee  of  an  express  trust.  The  trust,  if 
then  unexecuted,  vests  in  the  Supreme  Court  with  all  the  powers  and  duties  of 
the  original  trustee,  and  will  be  executed  by  any  person  appointed  for  that  pur- 
pose under  the  direction  of  the  court.  But  where  the  Supreme  Court  attempts 
to  appoint  a  "trustee,  although  it  had  no  power  to  make  such  appointment,  the 
person  designated  as  trustee  will  be  deemed  to  be  a  person  appointed  by  the 
court  for  the  purpose  of  executing  the  trust  under  its  direction. 

Again  in  Matter  of  Gueutal,  97  App.  Div.  530,  it  is  held  upon  the  authority 
of  Brater  v.  Hopper,  supra,  that  "  There  is  no  authority  in  section  91  of  the 
Eeal  Property  Law  (L.  1896,  chap.  547,  as  am'd  by  L.  1902,  chap.  151)  for 
appointing  a  '  substituted  trustee'  by  that  name.  In  such  case  as  this,  the  trust, 
if  any,  has  devolved  upon  the  court,  and  it  has  the  power  to  appoint  some  one  as 
its  hand  and  representative  to  execute  the  unexecuted  parts  of  a  trust,  with  all 
the  powers  and  duties  of  the  original  trustee,  but  under  the  direction  of  the 
court.  An  order  entered  upon  an  application  such  as  this,  should  follow  the 
terms  of  the  statute."  The  distinction  is  also  made  in  Jewett  v.  Schmidt,  83 
App.  Div.  276  (281).  It  does  not  appear  to  be  made  in  all  the  cases.  See 
Matter  of  Carpenter,  131  E".  Y.  86.  And  it  is  settled  in  Matter  of  Runk,  200 
]Sr.  Y.  447,  where  it  is  held  that  there  is  a  technical  distinction  but  no  real  dif- 
ference between  persons  appointed  to  execute  trusts  that  have  devolved  on  the 
court  and  persons  appointed  by  last  will  and  testament.  Their  duties  in 
either  case  are  the  same. 

It  is  familiar  law  that  upon  the  death  of  an  original  trustee  the  trust  devolves 
ijpon  the  Supreme  Court,  and  it  has  jurisdiction  to  appoint  new  trustees  to 
execute  the  trust.     1  E.  S.  730,  §  71,  72  ;  Delaney  v.  McCormack,  88  E".  Y. 
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17 i ;  Farrar  V.  McCiie,  89  N".  Y.  139;  Mott  v.  Acherman,  92  N.  Y.  539; 
CooJce  V.  Piatt,  98  N.  Y.  35 ;  In  re  Haiwley,  104  IST.  Y.  250 ;  Greenland  v.  Wad- 
dell,  116  N.  Y.  243;  Rogers  v.  iJo^ers,  111  N.  Y.  228;  Z-irA;  v.  Kirh,  137  K 
Y.  510;  Royce  et  al.  v.  Adams,  123  N.  Y.  402  (405). 

The  power  is  inherent  in  the  Supreme  Court,  without  the  aid  of  the  statute, 
ix)  administer  trusts,  in  so  far  that  it  may,  upon  the  death  or  disability  of  a 
"trustee  of  an  unexecuted  trust,  appoint  another  to  execute  it ;  and  for  adequate 
cause  may  remove  a  trustee  and  supply  his  place  with  another  to  complete  the 
execution  of  a  trust.     Greenland  v.  Waddell  et  al.,  116  JST.  Y.  234  (243). 

Where  a  trust  devolves  upon  the  court  it  must,  thereafter,  be  executed  by  the 
court  or  by  the  hand  of  such  person  as  it  shall  select  for  that  purpose.  After 
the  death  of  trustees  the  Supreme  Court  becomes  the  trustee  and  the  power  of 
concurring  in  the  sale  of  real  estate  devolves  upon  it  and  no  conveyance  with- 
out such  concurrence  is  good.  Before  a  title,  given  without  the  concurrence  of 
the  court,  can  be  concurred  in  by  the  court,  acting  as  trustee,  it  is  necessary 
that  all  persons  who  have  an  interest  in  the  estate  should  be  heard.  Correll  v. 
Lauteriach,  12  App.  Div.  531;  afE'd  on  opinion  below,  159  IST.  Y.  553. 

Upon  the  death  of  a  sole  executor,  engaged  in  the  execution  of  a  not  fully 
executed  express  trust,  imposed  upon  him  by  the  will  as  a  part  of  his  duties  as 
executor,  a  case  is  presented  for  the  appointment  of  a  successor  trustee  by  the 
surrogate,  under  section  2818  of  the  Code  of  Civil  Procedure.  Matter  of  Ap- 
plication of  Hecht,  71  Hun,  62. 

The  Supreme  Court  has  power  on  the  death  of  the  trustee  of  a  mortgage  to 
appoint  a  successor,  and  the  fact  that  the  holder  or  holders,  who  were  unknown, 
of  one-twenty-first  part  of  the  bonds  had  not  joined  in  or  ratified  such  appoint- 
ment, did  not  deprive  the  court  of  jurisdiction  to  make  it.  Griffin  v.  Baust, 
26  App.  Div.  553. 

Although  on  the  death  of  the  trustees  the  trust,  by  virtue  of  statute,  vests  in 
the  Supreme  Court  to  be  exercised  by  it  or  through  a  trustee  by  it  appointed,, 
it  is  vested  with  power  only  to  enforce  the  trust,  not  to  destroy  it.  Tonnele  v- 
Wetmore,  124  App.  Div.  686,  109  Supp.  349 ;  rev'd,  195  N.  Y.  436. 

The  fact  that  one  of  several  testamentary  trustees  is  one  of  the  beneficiaries 
under  the  trust  does  not  incapacitate  him  from  acting  as  trustee.  He  can  act 
freely  as  to  the  other  beneficiaries  and,  as  to  himself,  his  cotrustees  can  exer- 
cise the  control  and  judgment  improper  for  him. 

In  case  the  other  trustees  decline  to  act,  the  court  may  either  supply  their 
place  or  take  upon  itself  the  execution  of  the  trust  so  far  as  it  ought  not  to  be 
executed  by  said  trustee  and  beneficiary.      Rogers  v.  Rogers,  111  N.  Y.  228. 

Where  one  of  three  persons  appointed,  by  a  will,  trustees  of  an  express  trust, 
Refused  to  accept  the  trust,  and  executed  a  formal  renunciation  thereof,  and 
■after  the  death  of  one  of  the  acting  trustees,  the  survivor  applied  to  the  chancel- 
lor to  restore  such  renouncing  trustee  to  the  trust,  which  he  was  then  willing 
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to  assume,  in  conjunction  with  such  survivor;  held,  that  the  court  had  no  au- 
thority to  restore  such  renouncing  trustee  to  the  trust,  or  to  appoint  him  a  new 
trustee  in  conjunction  with  the  survivor,  who  had  originally  assumed  to  act  as 
one  of  the  trustees.     Matter  of  Van  ScJioonhoven,  5  Paige,  559. 

The  provision  of  the  Code  of  Civil  Procedure  (§  2818),  which  provides  that 
when  a  sole  testamentary  trustee  dies,  or  is  removed  or  resigns,  and  the  trust 
has  not  been  fully  executed,  the  Surrogate's  Court  may  appoint  a  successor,  is 
not  limited  to  a  case  where  there  is  but  one  such  trustee ;  where  there  are  more 
than  one  and  all  die  or  resign,  the  surrogate  has  power  to  appoint  a  successor. 
Royce  et  al.  v.  Adams,  123  N.  Y.  402. 

Where,  in  a  petition  by  the  cestui  qui  trust  for  the  appointment  of  a  trustee 
of  a  testamentary  trust  of  certain  stock,  of  which  there  were  three  trustees 
designated  by  the  will,  one  of  whom  has  died,  it  is  shown  that  one  of  the  surviv- 
ing trustees,  a  son  of  the  testator,  has  managed  the  corporation,  the  stock  of 
which  constitutes  the  trust  fund,  with  marked  success,  so  that  the  cestui  que 
trust,  his  mother,  has  had  a  large  income  therefrom,  and  it  is  alleged  in  opposi- 
tion that  the  petition  is  made  for  the  benefit  of  H,  another  son  of  the  testator 
who  for  over  twenty  years  has  been  a  man  of  dissipated  habits,  and  who  now 
lives  with  the  petitioner  and  desires  to  obtain  possession  of  some  of  the  prop- 
erty of  the  estate,  which  facts  are  not  denied  by  the  replying  affidavit,  the  peti- 
tion should  not  be  granted  against  the  objection  of  all  interested  in  the  estate, 
except  the  petitioner  and  tbe  son  H.  Matter  of  Dietz,  132  App.  Div.  641,  117 
Supp.  461 ;  dism'd,  196  IST.  Y.  528. 

In  Young  v.  Barker,  141  App.  Div.  801  (809),  it  is  said:  "  If  the  acts  of 
the  trustee  referred  to  be  subject  to  the  criticism  made,  that  would  be  a  proper 
matter  for  consideration  if  an  application  were  made  to  remove  him  on  that 
ground,  but  it  furnishes  no  reason  whatever  why  there  should  be  an  additional 
trustee,  and  especially  so  since  it  is  not  claimed  that  by  reason  of  the  charges 
referred  to  the  trust  estate  has  been  in  any  way  injured,  or  that  the  interest  of 
any  person  interested  therein  has  suffered  thereby."  Citing  Matter  of  Leavitt, 
135  App.  Div.  11. 

Where  two  testamentary  trustees  have  been  appointed  by  the  Supreme  Court 
the  surrogate  should  not  appoint  a  third  trustee,  as  it  would  necessitate  separate 
accountings  in  the  two  courts,  or  burden  the  Supreme  Court  with  an  accounting 
by  a  trustee  appointed  by  the  surrogate. 

A  beneficiary  is  not  entitled  to  select  a  trustee  to  represent  her  particular  in- 
terest as  distinguished  from  the  interests  of  remaindermen. 

The  fact  that  one  of  two  trustees  appointed  by  the  Supreme  Court  has 
profited  as  'an  attomey-at-law  by  charges  against  third  persons  dealing  with  the 
estate,  even  if  ground  for  his  removal,  is  no  reason  for  the  appointment  of  an 
additional  trustee. 

Where  one  of  two  or  more  testamentarv  trustees  has  died  or  has  been  re- 
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moved,  a  successor  cannot  be  appointed  under  section  2818  of  the  Code  unless 
the  appointment  is  necessary  in  order  to  comply  with  the  express  terms  of  the 
will,  or  unless  the  Surrogate's  Court  or  the  Supreme  Court  is  of  the  opinion 
that  the  appointment  is  necessary  to  protect  the  cestui  que  trust.  The  cestui 
que  trust  must  show  that  the  appointment  is  necessary  to  protect  her  and  the 
trust  property.     Matter  of  Leavitt,  135  App.  Div.  7,  119  Supp.  769. 

ARTICLE  III. 
PROCEEDINGS  TO  OBTAIN  APPOINTMENT  OF  TRUSTEE. 

In  the  Matter  of  Carpenter,  131  IST.  Y.  86,  it  is  held  that  under  chapter  185 
of  the  Laws  of  1882,  vesting  in  the  Supreme  Court  unexecuted  express  trusts 
in  personal  property  upon  the  death  of  the  surviving  trustee,  a  new  trustee  may 
be  appointed  upon  prima  facie  case  being  made,  not  conclusively  disproved, 
showing  that  the  property  in  the  hands  of  the  executor  or  administrator  was 
either  held  by  him  at  the  time  of  tlie  decease  of  the  first  trustee  or  was  the 
proceeds  of  the  trust  estate. 

A  trustee  having  died,  and  the  trust,  pursuant  to  the  statute,  having  devolved 
upon  the  Supreme  Court,  it  becomes  the  duty  of  the  court  to  appoint  some  per- 
son to  carry  out  the  trust  on  its  behalf.  Horsfield  v.  Black,  40  App.  Div.  264 
(267). 

Code  of  Civil  Procedure,  §  2818,  as  amended  in  1903,  authorizes  a  surrogate 
to  appoint  a  successor  to  a  deceased  testamentary  trustee,  and,  therefore,  the 
Supreme  Court  no  longer  has  exclusive  jurisdiction  in  such  case.  Matter  of 
Chase,  40  Misc.  616,  83  Supp.  62. 

Where  one  of  several  trustees  is  adjudged  a  lunatic,  his  lunacy  is  not  the 
same  as  death ;  but  it  is  the  duty  of  his  cotrustee  to  apply  for  his  removal  and 
the  appointment  of  another  trustee,  as  authorized  by  Keal  Property  Law 
(L.  1896,  p.  576,  chap.  547),  section  92,  and  the  Code  of  Civil  Procedure, 
sections  2817  and  2818.     Bascom  v.  Weed,  53  Misc.  496,  105  Supp.  459. 

Testatrix  devised  her  estate  to  her  executors  and  their  successors  in  trust  to 
pay  a  specified  sum  annually  to  a  beneficiary  for  life.  The  sole  heir  of  the 
testatrix  subject  to  the  trust  became  trustee,  and  he  devised  his  estate  to  his 
wife,  and  she  and  the  beneficiary  entered  into  an  agreement  reciting  the  accept- 
ance by  the  beneficiary  of  a  bond  of  the  wife,  secured  by  mortgage  on  a  lot  de- 
vised by  the  testatrix  as  security  for  the  payment  of  the  annuity.  Held,  that 
the  beneficiary  had  such  an  interest  in  the  real  estate  mortgaged  as  entitled  him 
to  apply  for  the  appointment  of  a  trustee  thereof.  Matter  of  Kirhy's  Will,  113 
App.  Div.  705,  100  Supp.  155. 

The  executor  of  a  deceased  trustee,  the  last  of  certain  testamentary  trustees, 
can  maintain  a  proceeding  before  the  Surrogate's  Court  for  the  appointment  of 
a  successor  where  all  the  parties  in  interest  were  cited  and  appeared.  Matter 
of  Brady's  Estate,  58  Misc.  108,  110  Supp.  755. 
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Where  a  will  was  so  drawn  that  it  was  impossible  to  say  whether  testator  in- 
tended to  create  a  trust  or  to  provide  for  the  payment  of  certain  funds  to  the 
beneficiaries,  but  on  the  settlement  of  the  executor's  accounts  it  was  assumed 
that  a  trusit  was  created,  and  the  decree  was  framed  accordingly,  the  court,  on 
the  death  of  one  of  the  trustees,  will  consider  an  application  for  the  appoints 
ment  of  a  substituted  trustee  in  his  place,  and  also  a  trustee  in  the  place  of  the 
remaining  trustee,  who  wishes  to  resign.  Matter  of  Oltman's  Estate,  53  Misc. 
208,  104  Supp.  472. 

In  appointing  a  substituted  trustee  it  is  proper  to  consider  the  relations  of 
the  life  beneficiaries  with  the  proposed  trustee  and  to  what  extent  his  actions 
would  be  influenced  by  them.  Matter  of  Pitney,  113  App.  Div.  845,  99  Supp. 
588,  modified,  186  K  Y.  540. 

The  selection  of  a  new  or  substituted  trustee  rests  in  ine  discretion  oi  tne 
Supreme  Coui^t  and  is  not  subject  to  review  by  the  Court  of  Appeals.  Matter 
of  Pitney,  186  IST.  Y.  540,  modif'g  113  App.  Div.  845. 

The  court  is  not  bound  to  appoint  a  substituted  trustee  named  by  a  referee, 
for  he  is  not  appointed  to  determine  that  issue.  Nor  are  the  wishes  of  the 
parties  controlling.  It  is  proper  that  the  court  should  listen  to  them  and  con- 
sult their  interests  in  selecting  a  proper  person  for  the  position.  Coster  v. 
Coster,  125  App.  Div.  516,  109  Supp.  798. 

Although  no  person  can  be  appointed  to  execute  a  trust  except  upon  notice 
to  the  beneficiaries  and  to  those  entitled  to  the  remainder,  yet  when  the  court 
has  appointed  a  referee  to  take  proof  as  to  facts  alleged  in  a  petition  to  revoke 
an  appointment  made  without  notice  to  remaindermen,  the  order  of  reference 
will  be  confirmed  when  the  remaindermen  have  subsequently  appeared  and 
consented  to  the  reference.  Matter  of  Wetmore,  113  App.  Div.  232,  98  Supp. 
952. 

A  surrogate  may  appoint  a  successor  in  the  trust  in  place  of  a  trustee  who 
asks  that  his  successor  be  appointed,  although  he  himself,  while  directed  to  pay 
over  the  trust  fund  to  his  successor,  has  not  been  formally  discharged  as  such 
trustee.  Conant  v.  Wright,  22  App.  Div.  216,  48  Supp.  422 ;  aff'd,  162  IST.  Y. 
635. 

Assuming  that  the  surrogate  has  power  to  remove  a  trustee  an_  appoint  a 
successor,  and  that  the  time  and  manner  of  the  appointment  is  within  his 
judicial  discretion,  subject  to  the  main  object  of  the  statute,  that  there  shall 
be  no  release  of  personal  responsibility  for  money  or  property  until  final  de- 
livery to  the  new  trustee,  there  can  be  no  available  method  of  effecting  the 
transition  of  responsibility  from  the  old  to  the  new  trustee  so  that  the  duty  of 
the  one  ceases  and  that  of  the  other  begins,  save  by  the  provisions  of  a  decree 
designating  the  new  trustee  and  placing  him  in  such  a  position  that  his  receipt 
for  the  property  of  the  trust  will  be  lawful.  Conant  v.  Wright,  19  Misc.  321, 
44  Supp.  727;  aff'd,  22  App.  Div.  216. 
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A  surrogate  is  not  ousted  of  the  concurrent  jurisdiction  under  the  Code  of 
Civil  Procedure,  section  2818,  to  appoint  a  substituted  testamentary  trustee  in 
place  of  a  deceased  sole  surviving  trustee  by  the  fact  that  he  failed  to  act  on  a 
petition  and  citation  by  making  an  appointment  previous  to  the  entry  by  the 
Supreme  Court  of  an  order  designating  a  trust  company  to  act  as  to  the  vacant 
trust.  So  held,  denying  a  motion  to  vacate  the  surrogate's  appointment  of  a 
substituted  trustee.     Matter  of  Brady,  58  Misc.  108,  110  Supp.  755. 

An  order  entered  by  default  in  the  petition  for  appointment  of  a  new  trustee 
in  the  place  of  one  deceased  should  not  be  broader  than  the  prayer  of  the  peti- 
tion.    Matter  of  Levy,  12  App.  Div.  341,  42  Supp.  863. 

The  bringing  of  the  beneficiary  into  court  is  not  made  a  condition  precedent 
to  the  power  to  appoint  a  trustee  tmde'r  the  Personal  Property  Law,  and  con- 
sequently the  court  may  appoint  upon  such  notice  as  it  may  under  the  circum- 
stances require.  The  trustee  herein  was  appointed  upon  the  petition  of  the 
persons  entitled  to  the  income  of  the  trust  estate  during  their  lives.  The  re- 
maindermen were  their  children.  Held,  that  the  Special  Term  erred  in  hold- 
ing that  the  court  had  no  jurisdiction  to  make  the  appointment.  Matter  of 
Eamshaw,  196  N.  T.  330,  rev'g  131  App.  Div.  915,  115  Supp.  1119. 

Whether  or  not  the  Supreme  Court  has  inherent  power  to  appoint  a  testa- 
mentary trustee  in  the  place  of  those  who  have  resigned,  without  notice  to  those 
interested,  such  practice  is  bad. 

A  residuary  legatee  of  such  trust  fund,  whether  his  interest  be  vested  or 
contingent,  is  a  proper  person  to  apply  for  the  appointment  of  such  trustee  or 
to  petition  for  the  removal  of  one  appointed  without  notice. 

When  such  residuary  legatee  applies  for  the  removal  of  a  trustee  appointed 
without  notice  without  himself  giving  notice  to  other  persons  interested,  his 
petition  should  not  be  dismissed,  but  those  interested  should  be  ordered  to  be 
brought  in.     Matter  of  Bartells,  109  App.  Div.  586,  96  Supp.  579. 

All  parties  interested  in  a  trust  under  a  will  are  not  only  proper  but  neces- 
sary parties  to  an  action  to  remove  a  trustee,  and  the  remaindermen  are  es- 
pecially interested  parties.  Elias  v.  Schweker,  13  App.  Div.  336,  43  Supp.  55. 
Upon  the  death  of  the  sole  trustee  of  an  express  trust  the  court  has  power, 
under  section  91  of  the  Keal  Property  Law  (L.  1896,  chap.  547),  to  appoint 
a  successor  upon  notice  to  the  actual  beneficiary  and  also  to  the  remaindermen ; 
and  if  any  of  the  latter,  having  an  interest,  are  without  the  jurisdiction  of  the 
court  and  cannot  be  served  with  notice,  they  may  apply  to  the  court  for  protec- 
tion.    Matter  of  Beinisch,  20  App.  Div.  416,  46  'Supp.  902. 

Under  section  91  of  the  Real  Property  Law  (L.  1896,  chap.  547),  provid- 
ing in  substance  that  an  express  trust  shall,  upon  the  death  of  its  surviving  trus- 
tee, vest  in  the  Supreme  Court  and  be  executed  by  its  appointee,  "  who  shall 
not  be  appointed  until  the  beneficiary  thereof  shall  have  been  brought  into 
court  by  such  notice,  in  such  manner  as  the  court  or  a  justice  thereof  may 
direct,"  remaindermen  are  entitled  to  notice  of  an  application  for  such  appoint- 
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meiit,  and  an  ex  parte  order,  appointing  a  trustee  solely  upon  the  application 
of  the  life  beneficiary,  should  be  vacated  where  the  trustee  thus  appointed  bears 
such  a  relation  to  the  life  tenant  as  may,  under  the  circumstances  existing  in 
the  particular  case,  prejudice  the  interests  of  the  remaindermen. 

The  notice  to  be  given,  and  the  method  of  giving  it,  rest  in  the  discretion  of 
the  court,  and  if  notice  can  be  given,  even  out  of  the  jurisdiction,  vrant  of 
notice  should  not  be  encouraged.  Matter  of  Welch,  20  App.  Div.  412,  46 
Supp.  689 ;  aff'd,  154  N.  Y.  774. 

Where  both  trustees  of  express  trusts  in  real  and  personal  estate  die  without 
disposing  of  the  real  estate  and  it  is  thereafter  duly  decided  that  the  trust  has 
devolved  upon  the  Supreme  Court,  neither  the  heirs-at-law  nor  next  of  kin  of 
deceased  beneficiaries,  taking  as  legatees,  who  alienated  their  interests  in  the 
trust  in  their  lifetime,  are  entitled  to  notice  of  an  application  for  the  appoint- 
ment of  a  substituted  trustee.  Van  Wyck  v.  RicJiman,  33  IMisc.  404,  68  Supp. 
473. 

Petition  by  Sole  Beneficiary  for  Appointment  of  Trustee. 


In  the  Matter  op  the  Trusteeship  of  the 
Will  of  ANDRIES  SCHOONMAKER,  De- 
ceased. 


L  78  N.  Y.  244. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Abram  E.  Sehoonmaker,  of  High  Palls,  in  the  town  of  Eosendale, 
in  the  county  of  Ulster  and  State  of  New  York,  respectfully  shows : 

That  in  1863,  his  father,  Andries  Sehoonmaker,  of  the  same  place,  died,  leaving 
a  will  which  was  duly  proved  and  recorded  in  the  Ulster  surrogate's  office,  in 
Book  0,  on  page  527,  July  3,  1863,  and  which  will  bears  date  May  8,  1863,  in  and 
by  which  will  the  said  Andries  Sehoonmaker  gave,  devised  and  bequeathed  all  his 
property,  real  and  personal,  to  Dr.  George  Chambers  of  Stone  Eidge,  in  the  town 
of  Marbletown,  in  the  county  and  State  aforesaid,  in  trust  for  the  support  of  the 
said  Abram  E.  Sehoonmaker  during  his  natural  life,  and  after  his  death  the  said 
property  to  vest  in  and  become  the  property  of  the  children  of  the  said  Abram  E. 
Sehoonmaker. 

That  the  bulk  of  the  property  so  devised  by  the  said  will  consists  of  a  farm  at 
High  Ealls,  aforesaid,  of  about  eighty  acres,  and  on  which  there  is  a  valuable 
cement  quarry. 

That  the  said  George  Chambers  now  declines  to  act  or  to  execute  his  said  trust, 
and  has  executed  a  transfer  of  the  title  to  all  property  which  he  received  under  said 
will  and  of  all  his  right,  title  and  interest  therein  to  Daniel  E.  Donovan,  of 
Kingston,  N.  Y.,  to  the  end  that  the  said  Donovan  may  assume  and  execute  the 
trusts  and  obligations  mentioned  in  said  will  in  the  place  and  stead  of  the  said 
Chambers. 

That  the  said  Donovan  has  expressed  his  willingness  to  accept  the  said  trusts. 

That  the  following  are  the  children  of  the  said  Abram  E.  Sehoonmaker  now 
living,  to  wit:     (Insert  names.) 

Wherefore  your  petitioner  prays  that  an  order  may  be  granted  appointing 
Daniel  E.  Donovan  to  execute  the  said  trusts  under  said  will  in  the  place  and 
stead  of  the  said  George  Chambers. 

(Verification.)  Abeam  B.  Schoonmaker. 

I  hereby  consent  to  accept  the  trust  mentioned  in  the  within  petition. 

Daniel  E.  Donovan. 
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Order  Appointing  Trustee. 

(Caption  and  title.) 

Andries  Schoonmaker  having  by  his  will  dated  May  8,  1863,  and  recorded  in 
the  Ulster  surrogate's  office,  in  Book  0  of  Wills,  on  page  537,  July  3,  1863,  devised 
and  bequeathed  all  his  property  to  George  Chambers,  in  trust  for  the  purposes 
named  in  said  will,  and  the  said  George  Chambers  having  refused  and  declined  to 
execute  the  said  trusts  and  having  transferred  and  conveyed  to  Daniel  E.  Donovan 
all  the  property  received  by  said  will  and  all  his  right,  title  and  interest 
therein  and  to  each  and  every  part  thereof,  to  the  end  that  the  said  Daniel  E. 
Donovan  may  execute  the  trust  and  obligations  mentioned  in  said  will  in  the 
place  and  stead  of  George  Chambers,  and  on  reading  and  filing  the  petibion  of 
Abram  E.  Schoonmaker,  dated  and  verified  July  26,  1895,  joined  in  by  Blandina  N. 
and  Andries  Schoonmaker,  the  only  two  children  over  sixteen  years  of  age  of  the 
said  Abram,  and  on  reading  and  filing  the  written  consent  of  the  said  Daniel  E. 
Donovan  accepting  said  trusteeship  under  said  will  and  conveyance  from 
Chambers,  and  on  motion  of  Van  Etten  &  Clearwater,  attorneys  for  the  parties 
concerned,  it  is 

Ordered,  that  the  said  transfer  and  conveyance  from  the  said  George  Chambers 
,to  said  Daniel  E.  Donovan  is  hereby  approved,  sanctioned,  and  confirmed,  and 
the  said  Daniel  E.  Donovan  is  hereby  appointed  to  execute  said  trust  under  said 
will  in  the  place  and  stead  of  the  said  George  Chambers. 

Petition  for  Appointment  of  Trustee. 

(Title.) 

To  the  Honorable  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  Cornelia  C.  Earnshaw  and  Emilie  C.  Eeese  respectfully  shows 
unto  this  honorable  court;  that  Joseph  W.  Corlies  died  on  the  5th  day  of  October, 
1860,  he  being  then  a  citizen  of  the  United  States  and  also  being  then  .and  for 
more  than  twenty  years  prior  thereto  a  resident  of  the  State  of  New  York,  and 
owning  property  both  real  and  personal  in  the  county  of  Westchester,  in  said 
State,  and  also  in  the  city  and  county  of  New  York. 

That  said  Joseph  W.  Corlies  left  him  surviving  his  widow,  Lydia  L.  Corlies, 
and  his  sons  Joseph  W.,  Edward  L.  and  Alfred  W.  Corlies  and  Cornelia  and 
Emilie  Corlies,  all  then  of  full  age  and  competent. 

That  said  daughter  Cornelia  is  one  of  the  petitioners  herein,  she  having  after- 
ward intermarried  with  John  W.  S.  Earnshaw,  now  deceased. 

That  said  daughter  Emilie  is  the  other  of  the  petitioners  herein,  afterward  inter- 
married with  M.  Mesier  Eeese,  who  is  still  living. 

That  your  petitioner  Cornelia  C.  Earnshaw  now  resides  at  Germantown, 
Philadelphia,  in  the  State  of  Pennsylvania  and  that  your  petitioner  Emilie  C. 
Eeese  now  resides  with  her  said  husband  at  Eiverton  in  the  State  of  New  Jersey. 

That  said  Joseph  W.  Corlies  left  a  last  will  and  testament  duly  sealed  and 
executed  according  to  law,  and  dated  the  17th  day  of  January,  1856,  which  last 
win  and  testament  was,  by  a  decree  of  the  Surrogate's  Court  of  New  York  county, 
in  said  State  of  New  York,  duly  rendered  and  entered  in  the  records  of  said 
court  on  November  10,  1860,  duly  admitted  to  probate  as  a,  will  of  real  and  per- 
sonal property,  and  was  thereupon  and  on  the  same  day,  with  the  proofs  thereof, 
duly  entered  of  record  and  was  recorded  in  the  office  of  the  clerk  of  said  Surro- 
gate's Court  in  Liber  133  of  Wills  at  page  350.  (Here  insert  provisions  of  the 
will  creating  trust.) 

That  in  and  by  said  last  will  and  testament  the  said  testator  did  nominate, 
constitute  and  appoint  his  wife,  said  Lydia  L.  Corlies,  executrix,  and  his  sons, 
said  Alfred  W.,  Joseph  W.  and  Edward  L.  Corlies,  executors  and  trustees  thereof, 
and  they  all  duly  qualified  as  such  executors  as  aforesaid,  and  entered  upon  the 
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discharge  of  their  duties  as  such,  and  that  the  said  three  sons  above  named  accepted 
said  trusts  and  Lhe  office  of  trustees  under  said  will  and  entered  upon  the  discharge 
of  their  duties  as  such;  that  in  and  by  said  last  will  and  testament  the  said 
testator  gave  his  said  executrix  and  his  said  executors  and  trustees  full  power  and 
sale  of  all  his  real  estate,  except  a  parcel  situate  in  the  city  and  county  of  New 
York,  at  either  public  or  private  sale  and  to  give  good  and  sufficient  deeds  there- 
for; and  did  further  provide  that  the  executrix  and  his  executors  and  trustees 
and  the  survivor  or  survivors  of  them  and  their  successors  should  convert  the 
two-fifths  of  his  residuary  estate  bequeathed  to  them  in  trust  as  aforesaid  into 
cash  as  soon  as  they  could  conveniently  do  so  without  loss  and  invest  and  keep 
the  proceeds  thereof  invested  upon  bond  and  mortgage  upon  goad  productive 
real  estate  in  the  cities  of  New  York  and  Brooklyn  during  the  continuance  of  said 
trusts,  a  copy  of  said  will  being  hereunto  annexed,  made  part  thereof  and  marked 
Exhibit  "A." 

That  Lydia  L.  Corlies  died  on  November  2,  1869;  that  said  Edward  L.  Corlies 
died  on  November  11,  1872;  that  said  Alfred  "W.  Corlies  died  on  November  1, 
1872,  that  said  Joseph  W.  Corlies  died  on  November  8,  1877;  that  said  Lydia  L. 
Corlies  never  remarried  and  that  said  three  sons  left  no  isuue. 

That  no  accounting  of  said  estate  or  of  said  trusts  was  ever  made  or  had  in 
any  court  or  otherwise  by  or  on  behalf  of  either  or  any  the  executrix  or  executors 
or  trustees,  or  under  said  will,  and  that  they  died  as  aforesaid  leaving  said  trusts 
in  favor  of  your  petitioners  incomplete  and  unexecuted;  and  that  on  April  7,  1879, 
your  petitioner,  Cornelia  C.  Eamshaw,  filed  in  the  Supreme  Court,  sitting  in  the 
city  and  couniy  of  New  York,  her  petition  praying  for  the  appointment  of  her 
husband,  said  John  W.  S.  Earnshaw,  as  a  person  to  execute  the  trust  left  un- 
executed under  said  last  will  and  testament;  and  that  thereupon  and  upon  the 
12th  day  of  May,  1879,  an  order  was  duly  made  and  entered  in  said  court  appoint- 
ing the  said  John  W.  S.  Eamshaw  as  a  person  to  execute  the  trusts  left  unexecuted 
under  said  last  will  and  testament,  and  that  he  accepted  said  appointment  and 
entered  upon  tKe  discharge  of  his  duties  thereunder  and  continued  so  to  act  until 
his  death,  which  occurred  on  or  about  the  day  of  September  24,  1891. 

That  since  that  time,  as  your  petitioners  are  advised  and  believe,  and,  therefore 
allege,  there  has  been  no  person  named  or  appointed  by  this  or  any  other  court 
having  jurisdiction  so  to  do,  to  execute  the  trusts  in  favor  of  your  petitioners  left 
unexecuted  under  said  last  will  and  testament. 

That  no  accounting  was  ever  had  or  made  in  relation  to  said  trusts  or  either 
of  them  by  or  on  behalf  of  John  W.  S.  Earnshaw;  and  that  it  is  necessary  for 
the  protection  of  the  interests  of  your  petitioners  that  some  competent  and  proper 
person  should  be  appointed  by  this  court  to  execute  the  trusts  under  said  will  still 
remaining  unexecuted. 

That  by  reason  of  an  attempted  or  defectively  executed  power  of  sale  contained 
in  said  will,  as  your  petitioners  are  advised  and  believe,  there  is  still  undisposed 
of  a  two-fifths  interest  as  represented  by  said  trusts  in  favor  of  your  petitioners, 
in  and  to  a  parcel  of  land  situate  in  the  village  of  Tariytown,  town  of  Greenburgh, 
county  of  Westchester,  State  of  New  York;  that  your  petitioners  do  not  know  and 
are  not  able  to  state  the  value  or  amount  of  said  interest,  but  they  believe  the 
same  does  not  exceed  the  sum  of  five  hundred  dollars  ($500)  and  that  as  your 
petitioners  are  informed  and  believe,  the  value  of  all  the  property,  real  and  per- 
sonal, subject  to  said  trusts,  does  not  exceed  the  sum  of  five  hundred  dollars 
($500). 

That  by  reason  of  the  directions  contained  in  said  last  will  and  testament,  and 
in  order  to  protect  the  interests  of  your  petitioners  under  said  trusts,  it  is  proper 
and  necessary  that  some  suitable  and  proper  person  should  be  appointed  by  this 
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court  to  take  possession  of  and  convert  into  cash  and  hold,  manage  and  dispose  of 
the  same  and  of  the  income  thereof  in  accordance  with  the  nrovisions  of  said  will. 

That  Edward  M.  Berrien  is  a  resident  of  the  State  of  New  York  and  resides 
at  Tarrytown  in  said  State;  that  he  is  a  citizen  of  the  United  States,  and  as  your 
petitioners  are  informed  and  believe,  is  a  person  of  responsibility  and  is  a  fit  and 
proper  pereon  to  be  appointed  by  this  court  to  execute  the  trusts  created  by  said 
will  m  favor  of  your  petitioners,  which  remain  unexecuted,  and  that  he  is  willing 
to  accept  such  appointment  and  to  discharge  the  duties  thereof. 

That  no  other  application  for  the  relief  herein  prayed  for  has  ever  been  made. 

■Wherefoee,  your  petitioners  pray  this  honorable  court  to  appoint  the  said 
Edward  M.  Berrien  or  some  other  suitable  and  proper  person,  to  be  named  by  this 
court,  to  execute,  in  favor  of  your  petitioners  the  trusts  left  unexecuted  under 
said  last  will  and  testament;  and  that  your  petitioners  do  have  such  other  or 
further  order  or  relief  herein  as  may  be  just  and  equitable. 

And  your  petitioners  will  ever  pray,  etc. 

Cornelia  C.  Eaenshaw, 
Emilie  C.  Eeese, 

Petitioners. 

Hugh  A.  Thornton,  Attorney  for  Petitioners. 

(Add  verification). 

Order  Appointing  Trustee. 

(Special  Term  caption  and  title.) 

On  reading  and  filing  the  petition  of  Cornelia  C.  Earnshaw  and  Emilie  C.  Eeese, 
praying  for  an  order  of  this  court  appointing  Edward  M.  Berrien  or  some  other 
suitable  or  proper  person  to  execute  the  trusts  left  unexecuted  under  the  last  will 
and  testament  of  Joseph  W.  Corlies,  deceased;  and  on  reading  and  filing  the  affi- 
davits of  Edward  M.  Berrien  and  of  M.  Meiser  Eeese,  attached  to  said  petition 
and  on  hearing  Hugh  A.  Thornton  of  counsel  for  said  petitioners  and  it  appear- 
ing to  the  court  that  the  facts  stated  in  said  petition  are  true  and  that  there  are 
certain  trusts  in  favor  of  said  petitioners  created  by  the  last  will  and  testament 
of  said  Joseph  W.  Corlies,  deceased,  which  remain  unexecuted  and  that  it  is  neces- 
sary and  proper  for  the  protection  of  said  petitioners  and  of  said  trust  estate 
that  some  suitable  and  proper  person  should  be  appointed  to  execute  such  trusts- 
and  to  carry  out  the  provisions  of  said  will  in  that  respect,  and  it  also  appearing 
that  said  Edward  M.  Berrien  is  a  suitable  and  proper  person  to  be  appointed  by 
this  court  to  execute  said  trusts  so  left  unexecuted,  and  the  court  having  duly 
considered  this  matter  and  being  now  fully  advised  in  the  premises.     It  is 

'Ordered,  adjudged  and  decreed,  that  the  prayer  in  said  petition  be  and  the 
same  is  hereby  granted;  and  that  the  said  Edward  M.  Berrien  be  and  he  hereby 
is  appointed  to  execute  the  trusts  remaining  unexecuted  created  by  said  last  will 
and  testament  of  Joseph  W.  Corlies,  deceased,  in  favor  of  the  petitioners  herein; 
and  that  he  be  and  hereby  is  invested  with  all  the  powers,  duties  and  obligations 
Tested  by  said  will  in  the  original  executors  and  trustees  thereunder,  including 
power  to  sell  and  dispose  of  any  or  all  of  the  real  estate  of  said  testator;  and  that 
he  proceed  forthwith  to  reduce  to  possession  all  of  the  property  both  real  and  per- 
sonal appertaining  to  said  trust  estates  and  that,  as  directed  by  the  said  will,  he 
proceed"^  with  all  convenient  speed  to  sell  and  dispose  of  and  convert  into  cash  the 
two-fifths  interest  in  any  and  all  real  estate  appertaining  to  said  trusts  and  that 
he  execute  and  deliver  to  the  purchaser  or  purchasers  of  said  real  estate  suitable 
and  proper  deed  or  deeds  therefor;  that  said  sale  be  made  at  public  or  private 
sale,  as  in  his  judgment  may  seem  for  the  best  interest  of  the  trust  estate;  and 
that  said  Edward  M.  Berrien  invest  the  proceeds  of  said  sale  according  to  the 
trusts  in  said  will  and  apply  the  income  thereof  as  provided  for  in  said  will. 
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That  before  entering  upon  the  performance  of  his  duties  the  s^aid  Edward  M. 
Berrien  give  a  bond  to  be  approved  by  one  of  the  justices  of  this  court,  condi- 
tioned as  required,  by  law  for  the  faithful  performance  of  his  duties  under  this 
appointment,  in  the  penal  sum  of  one  thousand  dollars  ($1,000). 

Martin  J.  Keogh, 

Enter  in  Westchester  county.  Justice  Supreme  Court. 

ARTICLE  IV. 

EFFECT    OF   APPOINTMENT    OF    SUBSTITUTED    TRUSTEE. 

When  a  court  of  equity,  in  a  proceeding  for  that  purpose,  appoints  a  person 
trustee  "  to  execute  the  trusts  mentioned  and  declared  "  in  a  will,  it  necessarily 
adjudges  that  a  trust  vi^as  created  by  the  will.  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333,  aff'g  12  App.  Div.  278,  42  Supp.  740. 

The  appointment  by  the  Supreme  Court  of  a  trustee  in  place  of  a  deceased 
trustee  is  not  res  adjudicata  on  the  question  as  to  whether  or  not  the  alleged 
trust  exists. 

Where,  upon  such  an  application,  the  petitioner  makes  prima  facie  proof  of 
the  existence  of  the  trust  and  the  death  of  the  alleged  trustee,  the  application 
will  be  granted  unless  the  opposing  papers  conclusively  disprove  the  prima 
facie  case  made  out  by  the  petitioner.  Matter  of  Landmesser,  101  App.  Div. 
110,  91  Supp.  774. 

Athough  the  appointment  of  the  beneficiary  as  trustee  would  prevent  the 
creation  of  a  valid  trust,  yet  when  a  valid  trust  had  been  created,  the  court  will 
not  be  justified  in  holding  that  in  making  the  appointment  to  execute  the  pre- 
existing trust,  the  court  was  without  jurisdiction,  and  that  an  order  appointing 
the  life  beneficiary  trustee  was  void,  or  an  absolute  nullity,  even  conceding  that 
a  surety  had  the  right  to  attack  the  appointment  collaterally.  People  ex  rel. 
Collins  V.  Donohue,  70  Hun,  317. 

Although  a  trustee  appointed  by  the  surrogate  may,  under  certain  conditions, 
be  required  to  account  in  the  Supreme  Court,  the  converse  is  not  true  and  a 
testamentary  trustee  appointed  by  the  latter  court  cannot  be  compelled  to  ac- 
count before  the  surrogate.  Matter  of  Leavitt,  135  App.  Div.  7,  119  Supp. 
769. 

A  Surrogate's  Court  has  power  by  statute  to  entertain  a  proceeding  for  the 
judicial  settlement  of  the  accounts  of  a  trustee  appointed,  by  the  Supreme 
Court,  as  the  successor  of  a  deceased  testamentary  trustee  named  in  a  will,  and 
any  trustee,  whether  appointed  by  a  last  will  or  testament,  or  by  any  other 
competent  authority,  is  now  authorized  by  express  legislative  enactment  to 
render  his  accounts  to  that  court. 

There  is  a  technical  distinction  but  no  real  difference  between  persons  ap- 
pointed to  execute  trusts  that  have  devolved  on  the  court  and  persons  appointed 
by  last  will  and  testament.  Their  duties  in  either  case  are  the  same.  Matter 
of  Bunk,  200  N.  Y.  447,  rev'g  138  App.  Div.  789,  123  Supp.  523. 
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A  stranger  not  interested  cannot  raise  any  question  as  to  the  want  of  jurisdic- 
tion of  the  court  appointing  a  trustee  oi;  as  to  the  regularity  of  the  proceedings. 
N.  Y.  Security  Co.  v.  Saratoga  Gas  Co.,  88  Hun,  569  (586),  34  Supp.  890; 
aflf'd,  157  N.  Y.  689. 

Where  in  an  order  appointing  the  substituted  trustee  she  was  expressly  ex- 
cluded from  the  exercise  of  that  power,  she  could  only  exercise  it  upon  obtain- 
ing further  authority  from  the  court.  Mulry  v.  Mulry,  89  Hun,  531,  35  Supp. 
618. 

A  trustee  when  appointed  is  the  successor  of  the  court  in  the  administration 
of  the  trust,  and  will  be  bound  by  its  prior  judgments  and  directions  in  regard 
thereto.     Kirh  et  al.  v.  Kirh  et  al.,  137  N.  Y.  510. 

An  appointment  of  the  beneficiary  as  trustee,  made  by  the  court  on  the  death 
or  resignation  of  the  testamentary  trustee,  does  not  extinguish  the  trust, 
whether  the  trust  would  be  void  or  not  in  its  inception  if  the  sole  beneficiary 
had  been  appointed  trustee  by  the  instrument  creating  the  trust.  Losey  v. 
Stanley,  147  N.  Y.  560,  rev'g  83  Hun,  420,  31  Supp.  950. 

Personal  trust  and  confidence  vested  in  a  triistee  by  a  will  cannot  be  ex- 
ercised by  a  successor  in  office.     Matter  of  Fail's  Will,  107  Supp.  224. 

Where  the  will  creating  such  trust  provided  that  if  the  executor  therein  ap- 
pointed to  execute  the  trust  should,  at  any  time  prior  to  the  full  completion 
thereof,  cease  to  act  as  such  executor,  two  persons  therein  named  should  be  ap- 
pointed to  act  in  his  stead;  and  such  executor,  after  administering  the  trust 
for  a  period  of  ten  years,  resigned  and  the  Surrogate's  Court  appointed  one  of 
the  two  persons,  the  other  having  renounced,  to  succeed  the  first  executor,  the 
latter  may  exercise  the  inherent  discretion  given  by  the  will,  as  part  of  the 
trust,  notwithstanding  that  the  one  named  with  her  did  not  qualify.  Matter  of 
Wilkin,  183  N.  Y.  104,  rev'g  100  App.  Div.  509,  91  Supp.  1118. 

While  the  parties  in  interest  have  a  right  to  insist  that  the  determination  as 
to  specific  property,  which  should  be  delivered  to  a  substituted  trustee  ap- 
pointed under  chapter  185  of  the  Laws  of  1882,  should  be  determined  in  an 
action,  yet,  the  court  has  power,  where  no  objection  is  made  to  its  proceeding 
in  that  manner,  to  order,  on  motion  of  a  party  in  interest,  that  the  administra- 
tion of  the  original  trustee,  and  any  and  all  other  persons  having  possession  of 
the  said  trust  fund,  or  any  portion  thereof,  pay  and  deliver  the  same  to  the  sub- 
stituted trustee,  and  to  appoint  a  referee  to  supervise  the  payment  and  transfer 
of  such  property  to  the  substituted  trustee,  and  to  direct  that  such  adminis- 
trator and  all  other  persons  having  possession  of  any  of  the  trust  property 
may  appear  before  said  referee  for  the  purpose  of  accounting  for  and  paying 
over  and  delivering  the  same  to  the  said  substituted  trustee.  Matter  of  Levy, 
No.  1,  12  App.  Div.  341,  42  Supp.  863. 
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An  order  of  the  Supreme  Court  removing  the  trustee  appointed  by  an  agree- 
jnent  of  separation  between  husband  and  wife  and  appointing  another,  even  if 
irregular,  is  binding  until  reversed  or  set  aside  by  direct  attack,  if  the  court 
had  jurisdiction  of  the  subject-matter  of  the  controversy  and  of  the  parties 
thereto;  but  if  the  court  had  no  jurisdiction  of  the  subject-matter,  or  of  the 
parties,  its  order  is  void  and  may  be  attacked  collaterally.  Hughes  v.  Cuming, 
165  ]Sr.  Y.  91,  rev'g  36  App.  Div.  3p2,  55  Supp.  256. 
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The  index  contains  under  this  topic  reference  to  the  Code,  statutes, 
text,  and  precedents.  Cross-references  are  very  fully  given  to  the 
subjects  treated. 

]^o  attempt  is  made  at  alphabetical  arrangement  in  giving  the 
references  to  pages  under  the  subjects,  as  it  tends  rather  to  confuse 
than  to  assist,  and  therefore  each  separate  topic  should  be  followed  in 
the  index  until  the  desired  point  is  found. 
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Evidence     530 

General  rules  as  to   allowance  of  damages 536 

Right  to  allow  for  prospective  benefits 542 

Value  of  structures  on  the  premises 546 

Condemnation  for  water  supply 54S 

Condemnation  for  municipal  purposes   551 

Condemnation  for  railroad  purposes   554 

Award  562 

General  provisions   as  to  the  award 562 

How   award   apportioned   among   claimants 563 

Conflicting  claimants   563 

Final  Order  and  Costs  Thereon 572 

Final  order,   how   obtained   and  contents 572 

Confirmation  or  setting  aside  report ;   deposit  when  payable ....  572 

Misconduct  of  commissioners   575 

Errors    of    commissioners    579 

Interest  on  the  award 587 

Costs  on  final  order   591 

Offer  to  purchase;   costs;    additional  allowance 591 

Final  order  and  its  effect 601 

Judgment,  how  enforced;   delivery  possession  of  premises;    when 

writ  of  assistance  to  issue 601 

Abandonment  and  Discontinuance  of  Proceedings 605 

Miscellaneous  Provisions  and  Matters  of  Practice 608 

General   provisions    as   to   practice 60S 

Power  of  amendment  and  right  to  make  orders 614 

Certain  provisions   applicable   614 

Power  of  court  to  make  necessary  orders 614 

Objections  when  to  be  raised;   what   constitutes  laches 615 

Repealing   clause;    limitations    617 

When  act  takes  effect 617 

Appeals  and  New  Appraisal   617 

Appeal   to   Appellate   Division 617 

Appeal   from   final   orders ;    stay 617 

Appeal  from  judgment  by  plaintiff 61S 

Appeal  to  Court  of  Appeals 624 

New  appraisal 627 

When  Appellate  Division  may  direct  a  new  appraisal 627 

Precedents: 

Precedents  in  proceedings  brought  hy  municipal  corporation  to 
acquire  hy  condemnation,  property  of  a  water  company  incorpo- 
rated for  the  purpose  of  supplying  water  to  the  inhabitants  of 
such  municipal  corporation.  ( Tillage  of  Waverly  v.  Waverly  Water 
Co.,  127  App.  Div.  440;  aff'd  194  N.  Y.  545.) 

Affidavit  of  inspectors  of  election 637 

Affidavit  of  posting  notice  of  election 637 

Certificate  of  election  by  inspectors  of  election 637 

Notice  of  election    636 

Order  overruling  preliminary  objections  to  petition 638 

Petition    • 630 

Petition  of  electors  for  special  election 635 
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Proceedings  in  the  board  of  trustees 636 

Resolution   authorizing  president   and  clerk   of   village   to   make 

proposition  for  purchase  of  water  works 638 

Precedents  in  proceedings  brought  by  the  city  of  New  York  to 
acquire  by  condemnation  lands  and  waters  for  a  water  supply  for 
said  city.  (Matter  of  Simmons  (Asholcan  Reservoir),  130  App. 
Div.  350;  a/f'rf,  195  N.  Y.  537.) 

Notice   of  claim 642 

Objections  to  report 644 

Order   appointing  commissioner    642 

Order  confirming  awards    64S 

Petition  for  the  appointment  of  commissioners  of  appraisal 640 

Report  of  commissioners    643 

Precedents  in  proceedings  brought  by  a  municipal  corporation 
to  acquire,  by  condemnation,  lands  for  a  public  park. 

Affidavit  of  commissioner  653 

Notice  of  presentation  of  report 651 

Notice  of  application  to  tax  expenses  of  proceeding 652 

Notice   for  order  appointing  commissioners 648 

Oath  of  commissioners    649 

Order    appointing    commissioners     649 

Order  confirming  report    651 

Order    taxing    costs     654 

Petition   648 

Report  of  commissioners    649 

Precedents  in  proceedings  brought  by  u.  railroad  corporation  to 
acquire,  by  condemnation,  land  upon  which  it  desires  to  con- 
struct and  operate  u,  steam  railroad.  (South  Buffalo  Ry.  Co.  v. 
Kirkover,  86  App.  Div.  55;   176  A'.  Y.  301.) 

Exceptions  to  report   658 

Notice  of  presentation  of  petition 654 

Notice  of  motion  to  confirm  report  of  commissioners 659 

Order   appointing  commissioners    655 

Order   confirming  commissioners'   report 659 

Petition 654 

Report  of  commissioners   657 

Precedents  in  proceedings  brought  by  a  street  surface  railway 
corporation  to  acquire,  by  condemnation,  a  right,  interest,  or 
easement,  sufficient  for  the  construction  and  maintenance  of  an 
electric  street  raihcay  upon  and  over  lands  within  the  boundaries 
of  a  city  street,  oioned  in  fee  by  abutting  owners,  subject  to  the 
easement  therein  held  by  the  municipality  for  street  purposes. 
(Schenectady  Railway  Co.  v.  Peck,  88  App.  Div.  201.) 

Answer 662 

Final   order   and   judgment 666 

Findings  of  fact  and  conclusions  of  law 663 

Notice  of  presentation  of  petition 662 

Petition 660 

CONTEMPT     ' 667 

In  supplementary   proceedings.     See  "  Supplementary  Proceedings  to 

an   Execution  Against  Property  " 1826i 
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Contempt  Defined  and  Power  of  the  Court  to  Punish  Therefor 674 

Civil   and   Criminal   Contempts   Distinguished 678 

Special  proceeding  to  punish  for  contempt,  punishable  civilly 678 

Criminal  Contempts  and  Their  Punishment 683 

Code  and  statutory  provisions 683 

Power   of    courts    of    record    to    punish    for    criminal    contempts 

{ Judic.  L.,  §  750) 683 

Punishment  for  criminal  contempts   {Judic.  L.,  §  731) 683 

Requisites  of  commitment  for  criminal  contempt  (Judic.  L.,  §  752)  684 

Military  punishments  preserved  (Penal  Law,  §  39) 684 

Criminal  contempt  (Penal  Law,  §  600) 684 

Mitigation  of  punishment  in  certain  cases  (Penal  Law,  §  1939)  . .  685 
Effect  of  allowing  a  challenge  to  an  individual  grand  juror  (Code 

Crim.   Proc,   §   242 ) 685 

Violation  of  last  section   (Code  Crim.  Proc,  §  243) 685 

If   application  for   stay  be   denied,  no  other   application   can  be 

made    (Code  Crim.  Proc,   §   349) 685 

Violation  of  last  section  a  misdemeanor  and  contempt,  an  order 

for  removal  to  be  vacated  ( Code  Crim.  Proc.,  §  350 ) 685 

Disobedience  to  subpoena,  or  refusal  to.  be  sworn  or  to  testify, 

how  punished  (Code  Crim.  Proc,  §  619 ) '  C85 

Disobedience  of  witness,  how  punished  (Code  Crim.  Proc,  §  63i5) . .  685 
Courts   and   magistrates   to   issue   subpoenas    (Code   Crim.   Proc, 

§   952)    and  punish  disobedience  of  witnesses 685 

What  constitutes  criminal  contempt 685 

Procedure   for   punishment    692 

When  punishment  may  be  summary  (Judic.  L.,  §  755) 692 

Summary  Punishment  After  Demand  and  Refusal  to  Obey  an  Order. .  696 

Issue  of  warrant  without  notice  (Judic.  L.,  §  756) 696 

What  Constitutes  Civil  Contempt 699 

Statutory  and  Code  provisions  relating  to  contempts 701 

Contempts  punishable  civilly   (Judic  L.,  §  753) 701 

Imprisonment  on  execution  (Code  Civ.  Proc,  §   111) 702 

Prisoner  committed  for  contempt   (Code  Civ.  Proc,  §   157) 702 

Restrictions  upon  power  to  remit  (Code  Civ.  Proc,  §  351) 702 

Service  of  process,  etc.,  to  commence  a  special  proceeding   (Code 

Civ.  Proc,  §  433) 703 

Motion  to  strilce   out   irrelevant,  etc.,  matter    (Code  Civ.  Proc, 

§   545)    703 

Reiturn  of  inventory;  how  enforced   (Code  Civ.  Proc,  §  681) 701 

When  sheriff  may  take  and  convey  property   (Code  Civ.  Proc, 

§    718)     701 

Subsequent  application  for  order  after  denial,  etc.,  of  prior  appli- 
cation (Code  Civ.  Proc,  §  776) 702 

Subsequent  application  for  judgment  (Code  Civ.  Proc,  §  777) 702 

Penalty  for  violating  last  two  sections  (Code  Civ.  Proc,  §  778) . .  702 

Costs  of  a  motion;  how  collected  (Code  Civ.  Proc,  §  779) 702 

Service  of  papers;  certain  provisions  not  applicable  thereto  (Code 

Civ.  Proc,  §  802)    '. 703 

Penalty   for   disobedience,   order   requiring   discovery   books    and 

papers   (Code  Civ.  Proc,  §  808) 702 

General  powers  of  a  referee  upon  a  trial  (Code  Civ.  Proc,  §  1018).  702 
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Enforcing  order   in   action   for   dower   where   defendant  consents 

to  pay  a  gross  sum  (Code  Civ.  Proc,  §  1618) 703 

Compelling  delivery  of  possession  of  real  property  to  purchaser 

(Code  Civ.  Proc,  §  1075)   703 

Defendant,   how   prevented   from   committing    waste    (Code    Civ. 

Proc,  §  1681)    703 

Return  by  sheriff  in  replevin;   how  compelled    (Code   Civ.  Proc, 

§  1716)    703 

Punishment  for  non-payment  of  costs  (Code  Civ.  Proc,  §  2007)  . .  703 

Return  of  writ  of  mandamus  (Code  Civ.  Proc,  §  2073) 703 

Return  to  writ  of  prohibition  (Code  Civ.  Proc,  §  2096)    703 

Return;  how  compelled,  fees  for  making  (Code  Civ.  Proc,  §  2135)  703 
Compelling  return  after  term  of  office  expired   (Code  Civ.  Proc, 

§  2136)   703 

Violation  of  Code  Crim.  Proc,  §  242  (Code  Grim.  Proc,  §  243) . .  703 
Application    for    stay    in    criminal    cases    when    application    has 

already  been  denied  (Code  Crim.  Proc,  §  360) 704 

No    imprisonment    for    non-payment    of    costs    in   certain    cases 

(Civil  Rights  Law,  §  20)    704 

No  imprisonment  for  non-payment  of  money  pursuant  to  judg- 
ment or  order  requiring  payment  of  money  due  upon  contract 

(Civil  Rights  Law,  §  21) 704 

Witness  exempt  from  arrest  (Civil  Rights  Law,  §  26) 704 

How  and  when  judgment  enforced  by  contempt  proceedings 704 

AVhen    a   judgment    may    be    enforced    by    punishment    for    dis- 
obeying it    (Code  Civ.  Proc,   §    1241) 704 

Violation  of  injunction  707 

Punishment  of  witnesses  for  contempt 712 

Penalty  for  disobedience  of  order  for  discovery   (Code  Civ.  Proc, 

§  808)    712 

Penalty  for  disobedience  of  subpoena  (Code  Civ.  Proc,  §  853) ....  712 

Subpoena  to  be  issued  by  judge,  etc.  (Code  Civ.  Proc,  §  854)..  ..  712 
Penalty  for  disobeying  subpoena.    Warrant  for  witness  (Code  Civ. 

Proc,  §  855)    712 

When  witness  to  be  imprisoned  (Code  Civ.  Proc,  §  856) 712 

Contents  of  warrant  (Code  Civ.  Proc,  §  837) 712 

Punishment  for  disobeying  order   (Code  Civ.  Proc,  §  874) 712 
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how  punished   (Code  Crim.  Proc,   §  619) 712 

Subpoena    for    witnesses,    and    punishing    them    for    disobedience 

(Code  Crim.  Proc,  §  729)   713 

Courts  and  magistrates  to  issue  subpoenas,  and  punish  disobedi- 
ence of  witnesses   (Code  Crim.  Proc,  §  952) 713 

Contempts  in  connection  with  receiverships  and  receivers 717 

Contempts  by  attorney  for  non-  payment  of  money 720 

Failure  to  complete  judicial  sale 721 

Contempt  by  pvitting  in  fictitious  bail  or  surety 722 
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Contempts  in  matrimonial  actions 725 

Payment  of  alimony,  etc.,  when  enforced  by  punishment  for  con- 
tempt  (Code  Civ.  Proc,  §  1773) 725 

Contempts  in.  supplementary  proceedings 729 

Disobedience  to  order;  how  punished  (Code  Civ.  Proc,  §  2457) . . .  729 

Contempts  in  Surrogate's  Court 729 

Incidental  powers  of  the  surrogate  (Code  Civ.  Proc,  §  2481)....  729 
Enforcement  of  decree  by  punishment  for  contempt   {Code  Civ. 

Proc,   §   2o53)    730 

Security  to  stay  proceedings  in  case  of  commitment   (Code  Civ. 

Proc,  §  2579)    730 

Surrogate    may    direct    as    to    custody    of    property,    where    co- 
executors  disagree  (Code  Civ.  Proc,  §  2602) 730 

Examination  of  person  to  discover  property  withheld   (Code  Civ. 

Proc,  §  2709)    730 

Contempts  in  justice's  court 736 

Criminal  contempts   (Code  Civ.  Proc,  §  2870) 736 

Witness  refusing  to  be  sworn,  etc.,  warrant  thereupon  (Code  Civ. 

Proc,  §  3001)    737 

Contents  of   warrant;    imprisonment  of   recusant   witness    (Code 

Civ.  Proc,  §  3002) 737 

Adjournment  thereupon   (Code  Civ.  Proc,  §  'B003) 737 

Miscellaneous  decisions  as  to  what  constitutes  a  contempt 737 

Costs  in  case  of  transfer  of  cause   of  action    (Code  Civ.  Proc. 

§  3247)    737 

Defenses  and  excuses  for  contempt 741 

Proceeding,  How  Commenced  and  Carried  on 746 

Order  to  show  cause  and  warrant  defined,  and  when  they  may 

issue 746 

Order  to  show  cause  or  warrant  to  attach  offender 746 

When  order  to  show  cause  may  be  made 746 

Order  to  show  cause  defined  746 

Warrant   of   attachment   defined 746 

Punishment  of  misconduct  at  Trial  Term 747 

Service  of  order  to  show  cause 750 

Copy  of  affidavit  and  warrant  must  be  served  on  accused 750 

Procedure  when  offense  committed  before  referee 753 

Order  to  show  cause  or  issue  of  warrant  when  contempt  com- 
mitted before  referee 753 

Procedure  upon  notice  to  delinquent  oifficer  pursuant  to  statute.  751 

Notice  to  delinquent  officer  to  show  cause 754 

Undertaking  and  proceedings  to  obtain  discharge 754 

Amount  of  undertaking  may  be  indorsed  on  warrant 754 

Execution  of  warrant  when  undertaking  not  given 754 

Undertaking  to  procure  discharge 755 

When  habeas  corpus  may  issue 735 

Sheriff  to  file  undertaking  with  return 755 

Punishment  upon  return  of  habeas  corpus 755 

Proceedings  on  Return  of  Warrant  or  Order  to  Show  Cause 756 

The  hearing • 756 

Interrogatories  and  proofs j 756 
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Punishment  upon  return  of  order  to  show  cause 757 

The  final  order   760 

Final  order  directing  punishment 760 

The  punishment 765 

Amount  of  fine 76'5 

Length  of  imprisonment 765 

Miscellaneous  Provisions 773 

When  court  may  release  offender 773 

Offender  liable  to  indictment 773 

Proceedings  when  accused  does  not  appear 773 

Prosecution  of  undertaking  by  person  aggrieved 773 

Prosecution    of    undertaking    by    Attorney-General    or    district 

attorney 774 

Sheriff  liable  for  taking  insufficient  sureties 774 

Appeal 776 

Legislative  Contempts 778 

Precedents: 

Precedents  in  proceedings  to  punish  members  of   labor  umion 
for  disobedience  of  injunction,     {People  eon  rel.  Stearns  v.  Marr, 
181  N.  Y.  463.) 
Order  to  show  (j^use  why  defendants  should  not  be  punished  for 

a  contempt ■ 780 

Affidavit 782 

Injunction 783 

Order  appointing  referee  to  take  proof  of  the  facts  and  report  the 

same  to  the  court   784 

Order   adjudging   defendants    guilty    of   contempt   of    court    and 

directing  their  punishment 784 

Precedents  in  proceedings  to  punish  defendants  for  contempt 
for  refusing  to  comply,  after  due  demand,  with  judgment  directing 
them  to  pay  certain  sums  and  turn  over  certain  property  to  a 
receiver  duly  appointed  by  the  court.  (General  Electric  Co.  v. 
Bire,  88  App.  Div.  498.) 

Order  to  show  cause  to  punish  defendants  for  contempt 786 

Order  adjudging  defendant  guilty  of  contempt 787 

Precedents  in  proceedings  to  punish  executor  for  a  contempt 
for  disobedience  of  surrogate's  decree  directing  the  payment  of 
money.     {Matter  of  Strong,  111  App.  Div.  281.) 

Order  to  show  cause  789 

Affidavit  for  order  to  show  cause 789 

Demand  for  payment   791 

Proof  of  service  of  copy  of  surrogate's  decree  and  demand  for  pay- 
ment         791 

Decree  of  surrogate  adjudging  defendant  guilty  of  contempt 791 

Precedents  in  proceedings  to  punish  defendants  and  their  attor- 
neys for  disobedience  of  an  injunction.  {Stolts  v.  Tuska,  82 
App.  Div.  81.) 

Order  to  show  cause 793 

Order   adjudging  defendants   and  their  attorneys  guilty  of  eon- 
tempt  of  court  and  directing  their  punishment 794 
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Precedents  in  proceedings  to  punish  defendant  for  refusing  to 
obey  final  decree,  in  action  for  absolute  divorce,  directing  him  to 
pay  alimony  to  the  plaintiff.  (Stanley  v.  Stanley,  116  App. 
Die.  544.) 

Order  to  show  cause 79(3 

Affidavits  read  in   support  of  motion 790 

Order  adjudging  defendant  guilty   of   a   contempt   of   court   and 

directing  his  punishment   SOO 

Proceedings  to  punish  witness  in  Surrogate's  Court  for  refusing 
to  disclose  information  regarding  assets  of  estate.  {Matter  of 
King  v.  .Ishley,  179  X.  Y.  280.) 

Petition 8q1 

Affidavit 803 

Order  punishing  contempt   804 

Proceedings    to   punish   executor   for   refusing   to   comply   with 
decree  of  Surrogate's  Court  directing  him   to  m-alce  certain  pay- 
ments  to  persons   therein  named.      (Matter   of   Holmes,   79   App, 
Div.  267;   176  A'.  Y.  604.) 
Order  to  shov?  cause  why  appellant  should  not  be  punished  for 

contempt 80Q 

Affidavits  on  which  order  to  sliow  cause  was  granted 806 

Preliminary  objections  to  order  to  show  cause 808 

Answer  to  order  to  show  cause 80S 

Order  of  surrogate  committing  executor  for  contempt  of  court . .        809 
CONTROVERSY.     Submission  of  controversy  to  arbitration.     See  "Arbi- 
tration " 83 

CORPORATIONS,  APPRAISAL  OF  PROPERTY  ON  APPLICATION  OF 

NON-CONSENTING  STOCKHOLDERS 811 

Rights  of  non-consenting  stockholders  on  voluntary  sale  of  franchise 

and  property  811 

Precedents: 

Notice  of  objection  to  sale 813 

Order  granting  application  and  appointing  appraisers 813 

Petition  for  appointment  of  appraisers  of  stock  of  domestic  cor- 
poration         8 12 

CORPORATIONS,  DISSOLUTION  OF  (VOLUNTARY) 815 

Proceedings  Under  General  Corporation  Law 818 

Proceedings  strictly  statutory 818 

Proceedings  for  dissolution  by  directors  and  stockholders 821 

Petition  for  voluntary  dissolution  of  corporation 821 

Directors  or  trustees  may  be  required  to  petition 821 

Petition  when  directors  or  trustees  do  not  agree 821 

Voluntary  dissolution  of  corporations  other  than  as  provided  for 

by  article  9    824 

Corporation  excepted  from  two  preceding  sections 824 

Exception  of  certain  corporations 824 

Petition,  Schedule,  and  Affidavit 825 

Contents  of  petition  825 

Affidavit  to  be  annexed  to  petition 825 

Presentation  of  Petition  and  Order  Thereon 827 

Presentation  of  petition 827 
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Action  by  court  upon  petition  for  dissolution 827 

Publication  of  order  to  show  cause  why  corporation  should  not 

be   dissolved  S27 

Service  of  order  to  show  cause S27 

Entering  and  filing  orders  and  papers 828 

Temporary  Receiver  and  Injunction 830 

Additional  powers  and  duties  of  temporary  receiver 832 

Temporary  receiver   831 

Application  for  appointment  of  receiver 830 

Security 832 

Sequestration    of    property    of    corporation;     where    motion    for 

receiver  may  be  made;  removal  of  receiver 830 

Injunction 837 

Requisites  of  injunction  against  corporation  in  certain  cases....  837 

Referee,  Hearing,  and  Decision  838 

Referee 838 

Hearing 838 

Decision 838 

Use  of  original  papers  on  hearing 839 

Final  Order  and  Its  Effect 839 

Permanent  Receiver 846 

Appointment  of  director,  trustee,  or  other  officer  or  stockholder  as 

receiver 847 

Certain  sales,  transfers,  and  judgments  void 847 

Omission,  defect,  or  default  of  receiver 847 

Miscellaneous  Provisions  and  Matters  of  Practice 847 

Corporations  without  stockholders 847 

Amending  papers   848 

Service  of  papers  upon  Attorney-General 848 

Application  to  the  court  in  certain  actions  and  proceedings 849 

County  wherein  action  may  be  brought  by  Attornej'- General  on 

behalf  of  the  people   849 

Preferences  in  actions  or  proceedings  by  or  against  receivers ....  849 

Appeals 853 

Precedents: 

Affidavit  to  accompany  petition  for  dissolution  of  corporation ....  855 

Application  for  order  to  show  cause  for  dissolution 853 

Bond  of  receiver  867 

Findings  by  court  on  application  for  dissolution 868 

Notice  of  motion  to  confirm  referee's  report  and  for  order  of  dis- 
solution    85G 

Notice  of  motion  for  order  to  discharge  receiver 860 

Order  approving  receiver's  agreement  with  counsel 890 

Orders  confirming  referee's  report,  appointing  receiver,  and  direct- 
ing dissolution 859,  881 

Orders  discharging  receivers  88'5,  886,  891 

Order  extending  power  of  temporary  receivers 867 

Order  for  conveyance  of  real  property  by  receiver 873 

Order   for  dissolution  of  corporation   and   appointing  permanent 

receivers      869 

Order  granting  leave  to  issue  receiver's  certificates 883 
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Order  of  reference  as  to  receiver's  accounts 875 

Order    settling   accounts    of   receiver 8C4, 877 

.     Order  to   show  cause   before   a   referee 856 

Orders  to  show  cause  for  appointment  of  temporary  receivers..   8i54, 865 

Permanent  receiver's  account  of  proceedings  and  report 860 

Permanent  receiver's  notice  to  debtors  and  creditors  of  corporation  863 

Petition  for  accounting  by  temporary  receiver 887 

Petitions  for  dissolution  of  corporation 854,  866,  879,  880 

Petition  for  instructions  as  to  bringing  suit  and  order  thereon..  8'86 

Petition  for  leave  to  bring  suit  and  order  thereon 882 

Petition  for  leave  to  continue  business  and  order  thereon 884 

Petition  for  order  to  sell  real  property 871 

Report  and  account  of  receiver 874 

Eeport  of  receiver,  final  878 

Eeport  of  referee  upon  receiver's  account 875 

Report  of  sale  of  real  property 872 

CORPORATIONS,     ELECTION     OF     OFFICERS,     REVIEW     OF,     BY 

SUPREME  COURT   893 

Powers  of  Supreme  Court  respecting  elections 893 

CORPORATION,  NAME,  CHANGE  OF 902 

Petition  by  corporation  to  change  name 902 

Contents  of  petition    902 

Notice  of  presentation  of  petition 903 

Order  authorizing  change  903 

When  change  to  take  effect 903 

Substitution  of  new  name  in  pending  action  or  proceeding 904 

Precedents : 

Petition  to  change  corporate  name  of  membership  corporation..  905 

Order  authorizing  change  of  name  of  business  corporation 906 

Petition  to  change  corporate  name  of  business  corporation 907 

Order  authorizing  change  of  name  of  membership  corporation. . . .  90S 

CORPORATE  REAL  PROPERTY,  SALE  OF 910 

Statutory  Provisions: 

Application  of  article  IV,  General  Corporation  Law   (Gen.  Corp. 

Law,  §  70)  911 

Proceeding  to  mortgage,  lease,  or  sell  real  estate  of  Joint  Stock 

Association  (Joint  Stock  Ass'n  Law,  §  8) 911 

Sale,  mortgage,  and  lease  of  real  property  of  religious  corpora- 
tions  (Religious  Corp.  Law,  §   12) 9U 

Purchase,  sale,  mortgage,  and  lease  of  real  property  of  member- 
ship corporation   (Mem.  Corp.  Law,  §   13) 911 

Petition  9^* 

Hearing;  Order;  When  Notice  Required 916 

General  Corporation  Law.     Hearing  on  application    (Gen.  Corp. 

Law,  §  72)  916 

General    Corporation    Law.      Order    to    sell,    mortgage    or    lease 

(Gen.  Corp.  Law,  §  73) 917 

General  Corporation  Law.     Insolvent     corporation     (Gen.     Corp. 

Law,  §  74)      917 

General  Corporation  Law.     Service  of  notices    (Gen.   Corp.  Law, 

§75)  917 

Vol.  11  —  66 
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Practice  in  Cases  not  Provided  for  in  General  Corporation  Law 919 

Precedents: 

Petition  for  order  to  sell 919 

Order  authorizing  sale 921 

Deed  with  recitals 921 

Petition  for  leave  to  mortgage 922 

Order  for  leave  to  mortgage 924 

(CORPORATIONS,  RECEIVERS  OF 926 

Statutory  Provisions  as  to  Receivers  Generally  Considered 929 

Application  of  this   article 929 

When  and  in  What  Manner  Apipointed 932 

Permanent  receiver 932 

Permanent  receiver    . . .  .  ■ 933 

Temporary  receiver 933 

Service  of  papers'  upon  Attorney-General 933 

Appointment  of  receivers  of  property  of   corporation 933 

County  vi^herein  action  may  he  brought  by  Attorney-General  on 

behalf  of  the  people   933 

Security  to  be  Given  and  Oath  Taken 934 

Removal    or    new    bond 934 

Security  of  receiver    935 

Oath  of  receiver  935 

Title  to  Corporate  Property 936 

Receiver  trustee   of  property 936 

Receiver's   title   to  property 93C 

Transfer  of  assets  of  corporation  to  receiver 937 

Authority  of  One  or  More  Receivers  and  of  Survivor 940 

Authority   of   single   receiver 940 

Authority  where  there  is  more  than  one  receiver 940 

Surviving  receivers 940 

Powers 941 

General  powers  of  receivers 941 

Power  of  receiver  to  institute  proceedings  to  recover  assets 949 

Power  of  receiver  in  the  settlement  of  controversies 951 

Power  to  employ  and  compensate  counsel 952 

Miscellaneous   powers   and   liabilities 956 

Power  of  receiver  to  hold  real  property 956 

Power   of   receiver   to   recover   stock   subscription 958 

Refunding  consideration  of  subsisting  contracts 956 

Retention  of  funds  for  subsisting  contracts  and  pending  suits ....  956 

Payment  of  debts  not  due 957 

Allowance    of    set-offs    957 

Final  accounting  by  receiver    957 

Ancillary  receivers 957 

Duties 959 

Duty  to  convert   assets  into  money 959 

Duty  as  to  private  sales 959 

Duty  to  keep  accounts 959 

Duty  to  serve  copy  of  report  upon  Attorney- General  and  Super- 
intendent  of   Banks    959 

Duty  of  certain  receivers  to  make  i-eports 960 
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Suits  by  and  Against  Receivers 967 

Right  of  receiver  to  maintain  action 967 

General  powers  of  receivers 967 

Actions  against  receiver  97J 

Distribution  of  Funds;   Preferences 973 

Penalties  recovered  by  receiver   974 

Order  of  payment  by  receiver 974 

Labor  Law.     (§  9)   Payment  of  wages  by  receivers 974 

Failure  to  file  claim  before  first  dividend 974 

Second  dividend  by  receiver 975 

Surplus  to  stockholders   ; 975 

Disposition  of  moneys  retained  by  receiver  for  suits 975 

Duty  of  receiver  as  to  unclaimed  dividend 976 

Effect  of  failure  to  file  claim  before  second  dividend. . .'. 976 

Control  of,  and  Final  Accounting 980 

Notice  to  sureties  upon  accounting 980 

Final  accounting  by  receiver 98 1 

Notice  of  final  accounting 981 

Hearing   on    final    accounting 981 

Reference  of  final  account    981 

Further  accounting 981 

Control  of  receiver  by  court 980 

Commissions  and  Expenses  of  Receiver 983 

Receiver's  commissions;  cost  of  bonds;  trustees'  commissions....  983 

Deduction  of  disbursements  and  commissions  by  receiver 983 

Commissions  and  expenses  of  receiver  in  voluntary  dissolution..  984 
Commissions  and  expenses  of  receiver  except  in  voluntary  disso- 
lution    984 

Removal,  Vacancy,  and  Renunciation  of  Receiver 989 

Removal  or  new  bond   989 

Removal  of  receiver    989 

Vacancy   990 

Renunciation  by  receiver   990 

Application  by  Attorney-Gteneral  for  removal  of  receiver  and  to 

facilitate  closing  affairs  of  receivership 989 

General   Matters   of  Practice 992 

Duty  of  receivers  to  give  notice  to  creditors 993 

Delivery  of  property  and  payment  of  debts  to  receiver  after  notice.  993 

Penalty  for  concealing  property   from   receiver 993 

Duty  of  receiver  to  call  creditors'  meeting 994 

Proceedings   at   creditors'   meeting 994 

Designation  of  depositories  of  fvmds  in  order  appointing  receiver.  993 

Application  to  the  court  in  certain  actions  and  proceedings 993 

References  in  actions  or  proceedings  by  or  against  receivers 993 

COSTS.    In  special  Proceedings.     See  "  Special  Proceedings  Generally  con- 
sidered "  28 

See  also  topic  headings  for  various  proceedings. 

CRIMINAL   CONTEMPTS.      See   "Contempts" 667 

CRIME,  CARE  OF  PROPERTY  OF  PERSON  IMPRISONED  FOR 1001 

Care  of  Property  of  Person  Imprisoned  for  Life 1002 

Who  may  apply  for  appointment  of  committee 1002 

Application   for  appointment  of  committee 1002 

Payment  of  debts  and  application  of  property 1003 
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Sale  of  property 1003 

Report   of   committee ;    compensation 1003 

Proceedings  on  pardon  or  commutation  of  sentence 1003 

Care  of  Property  of  Person  Confined  for  Less  Than  Life 1008 

When  and  to  what  court  application  to  be  made 1008 

Who  may  apply  1009 

Creditor   must   relinquish   security 1009 

Contents   of   petition    1009 

Copy  of  sentence  and  affidavit  to  be  presented 1009 

Proceedings  upon  presentation  of  the  papers 1009 

Proceedings  on  return  of  order  to  show  cause 1009 

Effect   of   order   appointing   trustee 1010 

Removal  of  trustee;  appointment  of  new  trustee 1010 

Prisoner's  property;   how  applied 1010 

Prisoner's  property  to  be  delivered  to  him  on  his  discharge 1010 

Application  of  this  article  to  persons  heretofore  sentenced 1010 

Precedents: 

Petition  for  appointment  of  committee 1005 

Order  to  show  cause   1007 

Order  appointing  committee   1008 

DEBTOR  AND  CREDITOR.  Examination  of  judgment  debtor  in  supple- 
mentary proceedings.  See  "  Supplementary  Proceedings  to  an  Execu- 
tion Against  Property "   1769 

DEBTOR  AND  CREDITOR  LAW 1011 

General  assignments  for  the  benefit  of  creditors 1017 

Insolvent's   discharge    from   debts 1048 

Insolvent's  exemption   from   arrest   and  imprisonment 1079 

Judgment   debtor's   discharge   from   imprisonment 1083 

Federal   Banlauptcy   Law 1098 

General  Assignment  for  the  Benefit  of  Creditors 1017 

Statutory  Provisions  1018 

Jurisdiction  of  proceedings    1019 

Requisites    of   general    assignment 1019 

Debtor's   schedule   1019 

Notice  to  creditors  to  present  claims 1020 

Bond   of   assignee    1020 

Further  security   1021 

Discharge    or   removal    of   assignee;    correction    of    inventory   or 

schedule;    supplemental   inventories    or    schedules 1021 

Failure  to  file  bond 1021 

Action  on  bond;   application  of  recovery 1021 

Proceedings  in  case  of  death  of  assignee 1021 

Citation  for  judicial  settlement  of  account 1021 

Citation  on  petition   of  creditor 1022 

Service  of   citation    1022 

Time  of  service  of  citation 1022 

Service  by  publication    1022 

Personal  service  without  the  State 1022 

Service   upon   minors   and   incompetent   persons 1022 

Service  upon  partners    1022 

Appearance  of  claimants  not  cited 1022 

Power  of  court  on  accounting 1023 
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Examination  of  witnesses   1023 

Effect  of  orders;  power  of  judge  and  duties  of  clerk 1023 

Sale   and   compromise   of  claims 1024 

Gteneral  powers  of  court    1024 

Trial,   costs,   and   commissions 1024 

Wages    preferred   claims    1024 

Limitation    of    preferences     1025 

Appraisal  of  insolvent  estate  in  hands  of  assignee 1025 

Effect  of  Federal  Bankruptcy  Act  on  General  Assignment  Law 1025 

Jurisdiction  of  Supreme  and  County  Courts 1027 

Validity  and  Construction  of  General  Assignment 1029 

Rights,  Powers,  and  Duties  of  Assignee 1032 

Miscellaneous  Provisions  and  Matters  of  Practice 1036 

Rights  and  Remedies  of  Creditors 1039 

Preferences 1040 

Accounting  by  Assignee    1043 

Insolvent's  Discharge  from  Debts 1048 

Who  May  be  Discharged  and  by  What  Court 1049 

Petition  and  Accompanying  Papers 1050 

Contents  of  petition   1051 

Consent  of  creditors  to  be  annexed 1051 

Consent  of  executor,  administrator,  receiver,  or  trustee 1051 

Consent  of  corporation  or  joint-stock  association 1051 

Consent    of    partnership     105 1 

Eflfeet  of  consent  where  petitioner  is  a  joint  debtor 1051 

Consent  of  purchaser  or  assignee  of  debt 1051 

Consenting  creditor  must  relinquish   security 1051 

Penalty  if  creditor  swears  falsely 1052 

Affidavit  of  consenting  creditor   1052 

When  non-resident  creditor  to  annex  accounts  and  securities...  1052 

Petitioner's   schedule    1052 

Petitioner's  affidavit 1053 

Order  to  Show  Cause  and  Proceedings  Thereon 1061 

How  order  published  and  served 1061 

Hearing 1062 

Putting  cause  on   calendar 1002 

Opposing  creditor   to   file   specifications,   and   may   demand   jury 

trial 1062 

Opposing  creditor  to  file  proofs,  if  not  named  in  schedule 1062 

Proceedings  if  jurors  do  not  agree 1062 

When  insolvent  required  to  produce  his  non-resident  wife 1062 

Examination  of  insolvent    1063 

When  Insolvent  Discharged  and  Proceedings  Thereon 1066 

When  insolvent  cannot  be  discharged 1066 

When  assignment  to  be  directed 1066 

Assignment ;   contents,   and  to  whom  made 1067 

Trustees,  how  designated   1067 

Effect  of  assignment   1067 

When  discharge  to  be  granted 1067 

Order  to  shoAv  cause  where  trustee  refuses  to  give  certificate,  etc.  1067 

Proceedings  upon  return  of  order 1067 
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Discharge  and  Its  Effect   1071 

Discharge,  and  other  papers  to  be  recorded 1071 

lilffeot  of  discharge    1071 

Effect  of  discharge  as  to  foreign  contracts  or  creditors 1071 

Effect  of  discharge  as  to  debts  to  the  United  States  and  the  State.  1071 

Insolvent  to  be  released  from  imprisonment 1072 

Discharge,  when  void    1072 

Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest  or 

execution 1072 

Insolvent  Exemption  from  Arrest  and  Imprisonment 1079 

Discharge  of  Insolvent  Debtor 1079 

Who  may  be  exempted,  and  by  what  court 1079 

Contents  of  petition    1079 

Petitioner's  schedule    1080 

Petitioner's  affidavit    1080 

Order  to  Show  Cause  and  Hearing 1080 

Order  to  show  cause 1080 

Proceedings  on   return  of   order 1081 

Discharge  and  Its  Effect 1081 

Order  directing  assignment ;   assignment   pursuant  thereto 1082 

When  discharge  to  be  granted;  effect  thereof 1082 

Discharge  and  other  papers  to  be  recorded 1082 

Petitioner  to  be  released  from   imprisonment 1082 

Debts  and  demands  not  affected 1082 

Discharge,  when  void    1082 

Judgment  Debtor's  Discharge  from  Imprisonment 1083 

Who  May  Be  Discharged  and  by  What  Court 1084 

Who  may  be   discharged 1084 

To  what  court  application  to  be  made 1084 

Creditor  may  notify  debtor  to  apply  for  discharge 1084 

Effect  of  failure  to  so  apply 1084 

Debtor  to  United  States,  etc.,  not  to  be  discharged 1084 

Petition  and  Papers   1086 

When  petition  may  be  presented 1086 

Contents   of  petition;    schedule 1086 

Affidavit   of   petition    1087 

Notice  to  creditors    1087 

Notice  to  creditors;  when  service  cannot  be  made 1087 

Notice  to  creditor;   when  State   a  creditor 1087 

Proceedings,   Assignment,   and   Discharge 1094 

Proceedings  on  presentation  of  petition 1091 

Adjournment 1091 

Proceedings  on  adjourned  day 1091 

Assignment;    effect  thereof    1091 

Discharge,   when   to   be   granted 1091 

Petitioner's  property  still  liable 1091 

When  creditor  may  issue  new  execution  against  person 1092 

Powers  and  Duties  of  Trustees 1097 

Bankruptcy  Law 1098 

Relation  of  the  Act  to  State  Laws 1098 

Citations  from  Federal  Act 1100 

Acts  of  bankruptcy  - 1101 
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Who  may  become  bankrupts 1101 

Partners 1102 

Title  to  property  1102 

Jurisdiction  of  State  Courts  Over  Bankrupt  Estates 1102 

Discharge  of  Bankrupt  from  Judgment 1 106 

Discharges,  when   granted 1106 

Discharge  of  bankrupt  from  judgment 1109 

DISBARMENT  PROCEEDINGS.     See  "Attorney  and  Counselors" 223 

DISCHARGE  OF  DEBTOR  FROM  IMPRISONMENT.     See  "Debtor  and 

Creditor  Law  "   1083 

DISCHARGE  OF  ANCIENT  MORTGAGES   1113 

Precedents : 

Petition 1113 

Order   to   show   cause    1114 

Order  discharging  mortgage 1115 

DISSOLUTION  OF  CORPORATION,  VOLUNTARY.     See  "Corporations, 

Dissolutions'  of  "    815 

DRUNKARD,  HABITUAL,  APPOINTMENT  OF  COMMITTEE  OF.     See 

"  Committee,  Appointment  of,  for  Lunatic,  Idiot,  or  Habitual  Drunkard"  381 
EDUCATION    LAW.      Certiorari    to    review    removal    of    teachers.      See 

"  Certiorari,"    etc 287 

ELECTION  LAW.    Review  by  certiorari  under  Election  Law.     See  "  Cer- 

triorari,"   etc 282 

ELECTION  LAW 1117 

Special  Proceedings  Under  Election  Law  Considered 1119 

Contests;   Judicial  Review    1121 

Judicial  review  of  enrollment 1121 

Correction  of  enrollment  with  respect  to  persons  not  in  sympathy 

with    party    1122 

Contests ;  judicial  review 1123 

Nominations  and  Certificate  of  Nomination 1130 

Conflict  in  names  or  emblems. 1130 

Objections   to   certificates   of  nomination 1131 

Registration  of  Voters 1136 

Additional   meetings   for   registration    1136 

Adding   and  erasing  names   on  register 1137 

Judicial  Investigation  of  Ballots 1139 

Mandamus  to  County  or  State  Board 1154 

Mandamus  to  county  or  State  Board  of  Canvassers  to  correct 

errors   1154 

Mandamus   to  State  board  to  canvass   corrected  statements  of 

county  boards 1154 

Corrupt  Practices 1157 

Appeals 1158 

Precedents: 

Precedents  in  proceeding  for  order  to  set  aside  certificate  of 
primary  election  and  for  order  directing  new  and  correct  return 
and  certificate.     (Matter  of  RabUtt  v.  Garand,  89  A  pp.  Div.  119.) 

Petition 1162 

Final  order  directing  inspectors   to  reconvene,  etc 1164 
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Order 1161 

Precedents  in  proceedings  for  writ  of  mandamus  to  compel  elec- 
tion officers  to  permit  relator  to  vote;  such  officers  having  refused 
on  the  ground  that  some  one  else  had  previously  voted  on  Ms 
name.     (People  ex  rel.  Borgia  v.  Doe,  109  App.  Div.  670.) 

Order  to  skew  cause 1166 

Affidavit  of  relator,  read  in  support  of  motion 1167 

Order  denying  motion    1167 

Precedents  in  proceedings  to  obtain  writ  of  manda/mus  directing 
a  board  of  town  canvassers  to  count  the  votes  on  a  certain  ballot 
alleged  to  be  void.  {People  ex  rel.  Courtney  v.  Vnger,  85  App. 
Div.  249.) 

Order  to   show   cause 1168 

Affidavit  in  support  of  motion 1169 

Affidavits  in  opposition  to  order 1171 

Order  directing  mandamus    1172 

Precedents  to  obtain  writ  of  mandamus  directing  election  officers 
to  reassemble  and  recount  ballots  rejected  as  void.  (People 
ex  rel.  Maxim  v.  Ward,  62  App.  Div.  53-1.) 

Notice  of  application   1173 

Affidavit 1173 

Order  of  Special  Term  to  produce  ballots 1175 

Order  of  Special  Term  denying  application 1175 

Precedents  in  proceeding  for  mandamus  directing  inspectors  of 
election  to  open  a  sealed  envelope  containing  void  and  protested 
ballots,  and  to  canvass  and  count  certain  ballots,  contaired  therein, 
which  were  marked  "  protested  as  being  marked  for  identification." 
(People  ex  rel.  McLaughlin  v.  Ammenwerth,  197  'N.  i'.  340; 
135  App.  Div.  893.) 

Affidavit 1177 

Order  to  show  cause 1176 

Order  granting  peremptory  writ  of  mandamus 1178 

ELECTION  OF  OFFICERS  OF  CORPORATIONS,  HOW  RECEIVED.     See 

"  Corporations,  Elections  of  Officers,"  etc 893 

EMINENT  DOMAIN,  EXERCISE  OF.    See  "  Condemnation  of  Real  Prop- 
erty "     467 

ERRONEOUS    ASSESSMENT,    HOW    REVIEWED    AND    CORRECTED. 

See  "  Tax  Laws,  Certiorari  to  Review  Assessments  '' 1881 

EXECUTIONS.     In  arbitration  proceedings.     See  "  Arbitration " 83 

See  "  Supplementary  Proceedings  to  an  Execution  Against  Property  ".     1754 
EXPENDITURES  OF  TOWNS  AND  VILLAGES;  INVESTIGATION  OF. .     1179 

FEDERAL  BANKRUPTCY  LAW.    See  "Debtor  and  Creditor  Law" 1098 

FINE,   PROCEEDINGS   TO   COLLECT 1183 

FORECLOSURE  BY  ADVERTISEMENT 1184 

When  Statutory  Remedy  May  be  Enforced 1185 

When  mortgage  may  be   foreclosed 1183 

Notice  of  Sale;  Contents,  Filing,  and  Service 1188 

Contents  of  notice  of  sale 1188 

Notice  of  sale;   publication,  filing,  and  service 1190 

Notice   of   sale;    how   given 1190 

Notice  of  sale ;   how  served 1191 

Duty  of  county  clerk 1191 
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Sale;  Its  Effect  and  Record  Thereof 1194 

Sale ;    how  postponed    1 194 

Sale;    how  conducted    1195 

Mortgagee,   etc.,  may  purchase 1195 

Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 1196 

When  one  affidavit  suffices  printed  notice  to  be  annexed 1196 

Affidavits  may  be  filed  and  recorded 1196 

Note  upon  record  of  mortgage 1197 

Effect    of    sale 1201 

Deed  not   necessary.     When   affidavits  not   necessary;    but   pur- 
chaser  may   require   tliem 1201 

Delivery  of  certain  affidavits  to  purchaser 1201 

Costs  allowed 1204 

Expenses  allowed 1205 

Taxation  thereof 1205 

Surplus  Money  and  Proceedings  with  Regard  Thereto 1206 

Surplus  money  to  be  paid  into  Supreme  Court 1206 

Claimant  of  surplus  money  to  file  petition 1207 

Application    for    surplus    money 1207 

Order   for  distribution    1207 

Limitation  of  last  four  sections 1207 

Surplus   money   on   foreclosure    and   other   sales;    when   paid   to 

surrogate 1207 

Surplus  money  on  foreclosure  and  other  sales;  how  distributed.  1207 

Loan  Office  Mortgages   1211 

Application  of  this  title  to  mortgages  of  the  State 1211 

Precedents: 

Affidavit  of  affixing  by  clerk   1199 

Affidavit  of  auctioneer 1 199 

Affidavit  of  affixing  on   courthouse  door 1200 

Affidavit  of  publication 1200 

Affidavit  of  service    of    notice    1200 

4           Bill  of  costs  on  foreclosure  by  advertisement 1206 

3^          Notice   of   sale   in   foreclosure 1189 

li^,           Notice  of  postponement   of   sale 1195 

'^\           Notice  of  motion  for  surplus  moneys 1210 

Order  of  reference  as  to  surplus  moneys 1210 

Order  upon  report  of  referee 1210 

Petition  for  payment  of  surplus  moneys 1209 

Eeport  of  referee  as  to  priority  of  liens,  etc 1210 

FORMS.    See  various  titles  of  proceedings  under  subheading  "Precedents.'' 
GENERAL    ASSIGNMENT    FOR    BENEFIT    OF    CREDITORS.      See 

"  Debtor    and    Creditor    Law  " 1017 

HABEAS  CORPUS  TO  BRING  UP  A  PERSON  TO  TESTIFY 1215 

Habeas  corpus  to  testify,  when  allowed  by  court  or  judge 1215 

Habeas  corpus;  when  allowed  by  judge 1215 

Habeas  corpus;   in  suit  before  justice  of  the  peace,  etc 1215 

Application;   how  made   1215 

Certain  prisoners  to  be  remanded 121© 

Officer  to  obey  and  return  writ 1216 

Precedents : 

Petition 1217 
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Return  by   sheriff    1218 

Writ 121S 

HABEAS   CORPUS  AND  THE  WRIT  OF  CERTIORARI   TO  INQUIRE 

INTO  THE  CAUSE  OF  DETENTION 1219 

Wli«n  Habeas  Corpus  Granted 1223 

Nature   and  purpose  of  writ 1223 

Application  of  this  article  to  other  writs  of  habeas  corpus 1223 

Writ  of  habeas  corpus  not  to  be  suspended 1224 

When  writ  granted  on  behalf  of  persons  imprisoned 1227 

Who  entitle  to  prosecute  the  writs.     Habeas  corpus  may  issue 

on  Sunday 1227 

When  neither  writ  shall  be  allowed 1227 

When  certiorari  does  not  prevent  habeas  corpus 1227 

When  writ  granted  to  determine  custody  of  child 1236 

Domestic  Relations  Law  (§  70).    Habeas  corpus  for  child  detained 

by    parents    1236 

Domestic  Relations  Law  (§  71).    Habeas  corpus  for  child  detained 

by   Shakers    1236 

When  writ  granted  in  extradition  cases 1245 

Criminal  Code  (§  827).     To  be  delivered  up  by  the  Governor,  on 

demand,   etc 1245 

Miscellaneous   statutory  provisions   allowing  writ 1249 

Insanity  Law   (§   93).     Habeas  corpus 1249,  1250 

Code  Civil  Procedure   (§  2307).     Habeas  corpus 1250 

Penal  Law   (§  1715).     Apprehension  of  persons  about  to  fight...  1250 
Criminal  Code    (§    1013).     Prisoners  brought  into  court  without 

habeas  corpus    1250 

Criminal  Code   (§  25).     Habeas  corpus  in  Supreme  Court 1250 

Criminal  Code    (§   898a).     Summary  punishment  of  professional 

criminals 1250 

Habeas  corpus  on  commitment  for  contempt 1250 

What  Court  May  Grant  Writ  and  Application  Therefor 1252 

How  and   to   whom  application   for  habeas  corpus  or  certiorari 

made   1252 

Application  in  another  county;   proof  required 1253 

Contents  of  petition   1253 

Form  of  writ  of  habeas  corpus 1253 

When  writ  returnable  before  another  judge 1253 

Duty  of  Court,  OfScer,  or  Other  Person  Relative  to  Writ 1255 

When  writ  must  be  granted ;  penalty  for  refusing 1256 

When  writ  to  issue  without  application 1255 

Penalty;  for  concealing  prisoner,  etc.,  to  avoid  writ 1255 

Penalty;   for  aiding,  etc 1256 

Penalty  for  refusing  copy  of  process,  etc 1256 

Return  Must  be  Made  to  Writ  and  Notice  of  Hearing 1257 

When  writ  sufficient   1257 

Return ;  its  contents   1257 

Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  etc....  1257 

Custody  of  prisoner  pending  the  proceedings 1257 

Notice  to  person  interested  in  detention 1267 
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Proceedings    on    Return 1261 

Power  of  court  or  judge  to  inquire  into  cause  of  detention 1261 

Proceedings  on  return  of  habeas  corpus 1261 

Proceedings,  etc.,  of  prisoner 1261 

Traverse  to  return  and  its  effect 1265 

Prisoner  may  controvert  return ;  proofs  thereupon 1265 

When  prisoner  remanded   1268 

When  prisoner  may  be  committed  to  another  officer 1268 

When  petitioner  discharged  1270 

When  to  be  discharged  in  civil  cases 1270 

Miscellaneous  Matters  of  Practice 1275 

Proceedings  When  Prisoner  Discharged  and  Effect  of  Discharge 1277 

Order  substituted  for  writ  of  discharge;  service  and  effect  thereof  1277 

Enforcing  order  for  discharge;  penalty,  etc 1277 

When  prisoner  discharged  not  to  be  reimprisoned;  when  he  may 

be 1277 

Proceedings  When  Prisoner  Entitled  to  Bail 1278 

Proceedings  on  regular  commitment 1278 

Bail  on  certiorari;   when  and  how  ordered;   by  whom  and  how 

taken 1279 

Discharge  of  prisoner  bailed  1279 

When  Warrant  or  Warrant  of  Attachment  Issues 1280 

Proceedings  on  disobedience  of  writ 1280 

Precept  to  bring  up  prisoner 1281 

Power  of  county  may  be  called 1281 

Warrant  to  bring  up  prisoner  about  being  removed 1280 

When  offender  to  be  arrested 1280 

Execution  of  warrant;  proceedings  to  relieve  prisoner 1280 

Execution  of  warrant;  proceedings  to  punish  offender 1280 

Certiorari  to  Inquire  into  Cause  of  Detention 1281 

Form  of  writ  of  certiorari 1281 

When  certiorari  to  issue  on  application  for  habeas  corpus 1282 

Proceedings  upon  its  return   1282 

Proceedings;  when  discharge  to  be  granted;  when  proceedings  to 

cease 1282 

Appeal 1285 

When  appeal  may  be  taken  in  cases  under  this  article 1285 

When  appeal  may  be  taken  by  people 1286 

Prisoner  who  appeals  may  be -admitted  to  bail ^ 1286 

Prisoner  who  appeals  may  be  admitted  to  bail;  recognizance,  etc.  1286 
Prisoner  who  appeals  may  be  -admitted  to  bail  on  appeal  to  Court 

of  Appeals 1286 

Custody  of  prisoner  until  he  gives  bail 1286 

Recognizance  valid  for  adjourned  terms 1286 

Precedents: 

Answer  to  return  1292 

Court  order  remanding  prisoner 1294 

Notice  to  interested  party 1295 

Order  remanding  prisoner 1300 

Order  discharging  prisoner 1296 

Order  fixing  bail 1300 

Order  to  admit  to  bail 1296 
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Petition  for  habeas  corpus  for  custody  of  child 1301 

Petition  —  sentence  beyond  jurisdiction  of  court 1290 

Petition  —  under  void  commitment  by  court-martial 1292 

Petition  by  prisoner  (short  form) 1295 

Petition  to  obtain  custody  of  infant  (short  form) 1300 

Petition  for  warrant  to  bring  up  prisoner 1302 

Precept  to  bring  up  prisoner  on  disobedience  to  writ 1304 

Return  where  person  is  in  custody 1295 

Eeturn  where  person  is  not  in  custody  of  party  to  whom  writ  is 

directed 1302 

Return 1291 

Return  setting  out  jurisdiction 1293 

Recognizance  on  appeal  from  order  denying  writ 1304 

Traverse 1294 

Warrant 1303 

Warrant  of  attachment  for  disobedience  to  writ 1303 

Writ 1291 

Proceedings  to  obtain  discharge  of  person    held    in  extradition 
proceedings. 

Order  dismissing  writ  of  habeas  corpus 1299 

Order  granting  stay  and  fixing  bail 1299 

Petition  for  writ  of  habeas  corpus 1297 

Return  to  writ  of  habeas  corpus 1298 

Traverse  to  return 1298 

Writ  of  habeas  corpus 1298 

Proceedings  to  procure  discharge  of  person  under  arrest. 

Answer  to  return  made  by  peace  officer  to  writ  of  habeas  corpus.  1308 
Demurrer  to  return  made  by  magistrate  under  writ  of  habeas 

corpus 1308 

Order  dismissing  writ   1309 

Petition  for  writ  of  habeas  corpus  and  certiorari 1305 

Return  of  peace  officer  under  writ  of  habeas  corpus 1307 

Return  of  magistrate  to  writ  of  certiorari 1307 

Writ  of  habeas  corpus   1306 

Writ  of  certiorari 1306 

Proceedings  for  discharge  of  person  confined  in  reformatory. 

Order  sustaining  writs   1312 

Petition  for  writ  of  habeas  corpus 1309 

Return  to  writ  of  habeas  corpus 1311 

Eeturn  to  certiorari 1311 

Relator's  demurrer  to  the  returns  to  the  writs  of  habeas  corpus 

and  certiorari 1312 

Proceedings  to  iring  up  person  committed  for  contempt. 

Order  discharging  petitioner  from  custody  and  imprisonment....  1315 

Petition  for  writ  of  habeas  corpus 1313 

SheriflF's  return  to  writ  of  habeas  corpus 1315 

HABITXJAL  DRUNKARD,  SALE  OF  REAL  ESTATE  OF.         See  "  Infant, 

Sale  of  Real  Estate  of  " 1317 

HABITUAL  DRUNKARD,   APPOINTMENT   OF   COMMITTEE   OF.     See 

"  Committee  for  Lunatic,"  etc 381 

IDIOT,  SALE  OF  REAL  ESTATE  OF.     See  "  Infant  Sale  of  Real  Estate 

of  " 1317 


GENERAL    IXDEX.  2063 

FAQS. 

IDIOT,    APPOINTMENT    OF    COMMITTEE    OF.    See    "Committee    of 

Lunatic,"  etc 381 

INDIVIDUAL,  CHANGE  OF  NAME  OF.    See  "Name  of  Individual,  Pro- 
ceedings to  Change  "   1540 

INFANT,   LUNATIC,   IDIOT,   OR   HABITUAL   DRUNKARD,   SALE   OF 

REAL  ESTATE  OF 1317 

Action  to  Compel  Conveyance 1318 

Court  may  compel  performance  of  contract  made  by  incompetent 

person  in  certain  cases  1318 

Action  to  compel  conveyance ' 1319 

Who  may  maintain  action 1319 

Judgment;  effect  thereof  1319 

Application  to  Dispose  of  Real  Property  and  Petition 1321 

Jurisdiction  and  power  of  the  court 1321 

Certain  sales,  etc.,  prohibited 1321 

Application  to  dispose  of  real  property;  in  what  cases 1322 

Jurisdiction 1322 

Petition  by  whom  made,  and  contents 1327 

Contents  of  petition   1327 

Petition  for  sale  of  real  estate  of  infants,  lunatics,  etc 1328 

Appointment  of  Guardian  and  Bond 1330, 

Bond  of  committee  of  lunatic,  etc 1330 

Bond  of  guardian  of  infant 1330 

Bond;  how  prosecuted 1330 

Bond  of  special  guardian 1331 

Referee  to  Inquire  into  Application  and  Order  Thereon 1334 

Reference  to  inquire  into  the  application 1334 

Final  order 1334 

Referee's  report  on  petition  to  sell,  etc 1334 

Agreement  for  Conveyance;  Conveyance  and  Its  Effect 1337 

Report  of  sale,  etc 1337 

Effect  of  conveyance,  etc 1337 

Proceeds  of  Sale;  How  Distributed 1339 

Proceeds  of  sale  deemed  real  property 1339 

Infant  deemed  a  ward  of  court 1340 

Disposition  of  proceeds;   accounting 1340 

Particular  estates;  when  included  in  sale 1341 

Particular  estates;  when  belonging  to  infant,  etc 1341 

Debts  of  infant,  etc.,  to  be  paid  equally 1342 

When  proceeds  of  sale  must  be  brought  into  court ;  costs 1342 

When  proceeds  to  be  paid  to  general  guardian;  petition  therefor.  1342 
IMPRISONMENT,  DISCHARGE  OF  DEBTOR  FROM.     See  "Debtor  and 

Creditor  Law "    1083 

INJUNCTION.     Stay  of  proceedings  under  writ  of  certiorari.     See  "Cer- 
tiorari " 300 

INSOLVENT  DEBTORS.    See  "  Debtor  and  Creditor  Law  " 1011 

LANDLORD  AND  TENANT.  See  "  Summary  Proceedings  to  Recover  the 

Possession  of  Land "    1649 

LEGISLATIVE  CONTEMPTS.     See  "  Contempts  '   667 

LIEN  OF  ATTORNEYS.     See  "Attorneys  " 139 

LUNATIC,  APPOINTMENT  OF  COMMITTEE  FOR.  See  "  Committee,  Ap- 
pointment of,  for  Lunatic,"  etc 361 


2064  GEXEEAL    lA'DEX. 

PAGE. 

LUNATIC,  SALE  OF  REAL  ESTATE  OF.     See  "Infant,  Sale   of  Real 

Estate  of  "  1317 

MANDAMUS.     To   coimty   or   State    Board  of  Elections.     See  "  Election 

Law "  1154 

MANDAMUS 1348 

Nature  of  the     Writ   1350 

The  writ  defined 1350 

Scope  and  purpose  of  the  writ 1352 

Must  be  a  clear  legal  right  to  the  writ 1356 

Will  not  lie  to  try  title  to  public  office 1360 

Will  not  lie  to  control  official  discretion 1363 

When  and  Against  Whom  Writ  Allowed 1365 

When  granted  against  State  officers 1366 

When  granted  against  county  officers 1370 

When   granted   against   town   officers 1376 

When  granted  against  municipal  corporations 1380 

When  granted  against  board  of  education 1383 

When  granted  against  police  commissioners 1386 

When  issued  to  municipal  board  and  officers 1388 

When  granted  to  compel  or  control  action  by  inferior  tribunals.  1398 

When  granted  under  Civil  Service  Law 1404 

When  granted  in  matters  relating  to  taxation 1416 

When  granted  against  private  corporations  and  associations....  1418 

When  granted  against  election  officers 1429 

By  What  Court  Writ  May  be  Granted 1429 

When  writ  granted  at  Special  Term 1429 

When  writ  granted   at   term   of   the   Appellate   Division   of   the 

Supreme  Court    1429 

Parties 1432 

The  Petition  or  Affidavit  on  the  Part  of  Relator 1442 

Alternative  or  Peremptory  Writ  Defined  or  Explained 1445 

Kinds  of  writ;   how  alternative  writ  granted 1445 

Peremptory  Writ  and  Proceedings  Thereon 1447 

When  peremptory  writ  issues  in  the  first  instance 1447 

The  writ  and  practice  on  moving  therefor 1458 

Alternative  Writ  and  Proceedings  Thereon 1461 

When  question  of  fact  arises,  alternative  writ  issues 1461 

Issue  of  fact ;  when  it  arises 1461 

Subsequent  proceedings  the  same  as  in  an  action 1461 

Contents  of  alternative  writ  and  when  returnable 1468 

Contents  of  alternative  writ;   demurrer  thereto 1468 

Alternative  writ ;  how  served 1468 

Writ ;  how  returnable  1468 

Trial  of  issues  on  alternative  writ 1470 

Issue  of  fact;  how  triable 1470 

Issue  of  fact ;  where  triable 1470 

Issue   of   law   upon   General   Term   mandamus;    how    and   where 

triable 1471 

Demurrer  and  Motion  to  Quash 1475 

Motion  to  set  aside  writ 1475 

Contents  of  alternative  writ;   demurrer  thereto 1476 
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The  Return 14^9 

Writ  J   how  returnable   I479 

Return  or  demurrer  to  first  writ 1480 

Eeturn,  how  made  1480 

Form  and  contents  of  return 1480 

Further  return  cannot  be  compelled;  demurrer  to  return 1480 

Service  of  notice  of  filing  return,  and  demurrer 1480 

Defenses  to  Mandamus   1488 

Defenses,  generally    1488 

Laches 1492 

Matters  of  Practice  1495 

Preference  in  mandamus  or  prohibition 1495 

Stay  of  Proceedings;  Damages  and  Fines 1'503 

When  relator   to  recover   damages 1503 

Stay  to  proceedings;  enlargement  of  time 1503 

Fine  in  certain  cases 1504 

Costs 1506 

Contempt  in  Disobeying  Writ   1509 

Appeals  1511 

Precedents: 

Affidavit  on  which  alternative  writ  issued  in  first  instance 1518 

Affidavit  for  mandamus  to  olficer  of  municipality 1521 

Alternative  writ  in  first  instance 1519 

Demurrer   to   alternative   writ 1521 

Judgment 1533 

Order  to  show  cause  why  peremptory  writ  should  not  issue 1529 

Order  for  peremptory  writ  following  alternative  writ  issued  in 

first  instance   1520 

Order   staying  proceedings,  pending  appeal,   made   on   the  argu- 
ment    1520 

Order  for  writ  of  mandamus 1531 

Order  for  peremptory  writ 1529 

Petition  for  writ  of  mandamus  to  town  board 1527 

Petition  for  writ  to  public  officer 1525 

Petition  for  peremptory  writ  to  public  officer 1524 

Peremptory  writ  1530 

Eeturn  of  compliance  with  writ 1533 

Writ  of  mandamus  to  town  board  of  auditors 1528 

Writ  of  mandamus 1532 

Procedure  where  peremptory  writ  is  asked  for,   an   alternative 
writ  awarded,  and  relator  succeeds  on  trial. 

Petition  for  writ 1534 

Order  to  show  cause 1535 

Affidavit  to  oppose  application  for  peremptory  writ 1535 

Order  for  alternative  writ  of  mandamus 1536 

Alternative  writ  1537 

Return  to  alternative  writ  of  mandamus 1537 

Decision  on   trial 1538 

Final  order  for  peremptory  writ 1539 

MORTGAGES,   DISCHARGE  OF  RECORD.     See   "Discharge   of   Ancient 

Mortgages  " 1113 

MORTGAGES.    See  "  Foreclosure  by  Advertisement " 1184 
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MUNICIPAL   CORPORATIONS.     Certiorari   to   municipalities,   municipal 

oflBcers,  and  boards.     See  "  Certiorari  " 263 

NAME  OF  INDIVIDUAL,  PROCEEDINGS  TO  CHANGE 1540 

Petition  by   individual    1540 

Contents  of  petition    1540 

Notice  of  presentation  of  petition 1540 

Order 1541 

^Mien  change  to  take  effect 1541 

Precedents: 

Orders 1544,  1545 

Petition 1543,  1544 

NAME  or  CORPORATION,  PROCEEDINGS  TO  CHANGE  NAME.     See 

"  Corporations,   Changing   Name   of  " 902 

NOTICE.     For  provisions  regarding  notice   in  various   proceedings.     See 

various  topic   lieadings. 
OFFICERS,    PUBLIC,    PROCEEDINGS    TO    COMPEL    DELIVERY    OF 
BOOKS  AND  PAPERS  TO.    See  "  Public  Officers,  Proceedings  to  Compel 

Delivery  of  Books  and  Papers  to  " 1575 

OFFICERS  OF  CORPORATIONS,  SUPERVISION  OF  ELECTION  OF.    See 

'■  Corporations,  Review  of  Election  of  Officers  of  " 89S 

PARTY.    Effect  of  death  of  party  in  arbitration  proceedings.     See  "  Arbi- 
tration "   135 

PERSON  CONFINED  FOR  CRIME,  CARE  OF  PROPERTY  OF.  See  Crime, 

Care  of  Property  of  Person  Confined  for 1001 

PETITION.     For   provisions   regarding  petitions   in  various   proceedings. 

'See  various  topic  headings. 

PRISONER.    See  "  Crime,  Care  of  Property  of  Person  Imprisoned  for  " . .  1001 

Habeas  corpus  to  bring  up  a  person  to  testify 1215 

PROHIBITION 1546 

Character  and  Purpose  of  the  Writ 1547 

When  Writ  Lies.    By  What  Court  Granted 1550 

When  the  writ  issues 1550 

When  the  writ  does  not  lie ' 1552 

By  what  court  granted 1558 

When  writ  granted  at  Special  Term 155S 

Id. ;  by  the  Appellate  Division  of  the  Supreme  Court 1558 

Alternative  Writ  and  Proceedings  Thereon 1559 

Kinds  of  writ ;   how  granted 1559 

Alternative  writ  must  issue  first;  its  contents 1559 

When  returnable ;   how  served 1559 

Proceedings  on  Return   1560 

Absolute  writ  issues,  unless  return  made 1560 

Return  by  party;  proceedings  when  he  adopts  judge's  return.  . . .  1560 

Proceedings  after  return;  trial  by  jury 1561 

Absolute  Writ.    When  Granted  1561 

Absolute  writ  issues,  unless  return  made 1561 

Final  order ;  costs   ' 1562 

Quashing  the  Writ,  Stay  of  Proceedings,  and  Appeal 1562 

Legal  objections;  how  taken;  motion  to  quash  or  set  aside  writ.  1562 

Appeal 1562 

fitay  of  proceedings;  enlargement  of  time 1562 
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Affidavit  for  writ  of  prohibition  to  recorder 1565 

Alternative  vsrrits  of  prohibition 1567,  1569 

Alternative  writ  of  prohibition  by  Appellate  Division 1571 

Order  to  show  cause  with  stay  —  short  form 1563 

Order  for  alternative  writ  by  Special  Term 1567 

Order  to  show  cause  and  directing  that  alternative  writ  issue . .  1568 

Order  for  alternative  writ  by  Appellate  Division 1570 

Order  for  peremptory  writ 157a 

Peremptory  writ  1573 

Petition  for  writ 1563 

Return  by  justice  of  the  peace 1564 

Keturn  to  alternative  writ  by  the  court  below 1571 

Return  by  party  to  alternative  writ 1572 

PROPERTY  OF  PERSON  CONFINED  FOR  CRIME.    See  "  Crime,  Care  of 

Property  of  Person  Confined  f or  " 1001 

PUBLIC  OFFICER.     See  "  Certiorari,"  etc 249 

Election  Law  1117 

PUBLIC    OFFICERS,    PROCEEDINGS    TO    COMPEL    DELIVERY    OF 

BOOKS   AND    PAPERS 1575 

Delivery  of  Books  and  Papers 1575 

Precedents: 

Affidavit  read  on  belialf  of  applicant 1580 

Answer 1586 

Demand 1584 

Motion  to  dismiss 1586 

Orders  to  show  cause 1579,  1582 

Orders  for  delivery  of  books 1581,  1580 

Petition 1583 

Reply 1580 

Special   appearance   and  objections 1584 

PUBLIC  SERVICE  COMMISSION  1588 

Powers  and  Duties  of  Commission  1588 

Procedure  Before  Commission   1594 

Rules  of  First  District  15^6 

Rules  of  Second  District 1611 

Review  of  Determination  of  Commission  by  Certiorari 1620 

Precedents: 

Complaint    of    Business    Men's    Association    of    Ticonderoga    v. 

D.  &  H.  Co 1622 

Order  to  answer  same 1623 

Answer  of  D.  &  H.  Co 1623 

Complaint  of  Lithgow  against  Cohoes  Railway  Co 1624 

Complaint  of  Joy,  et  al.  against  D.  &  H.  Co 1624 

Answer  to  same ^"""^ 

Complaint  of  mayor  of  Corning  against  Erie  railroad 1625 

Answer    to    same 

Complaint  against  telephone  company  alleging  unreasonable  rates  1627 
Petition  against  express  company  for  free  delivery  and  pick  up 
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